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Statutes  of  1886,  Page  101. 


§  1.  The  supreme  court  of  the  state  of  Calif  oroia,  immediately  upon  the 
taking  effect  of  this  act,  shall  appoint  three  persons  of  legal  learning  and  per- 
sonal worth,  as  commissioners  of  said  court.  It  shall  be  the  du^  of  said 
commissioners,  under  such  rules  and  regulations  as  said  court  may  adopt,  to 
aid  and  assist  the  court  in  performance  of  its  duties,  and  in  the  disposition 
of  the  numerous  causes  now  pending  in  said  court  undetermined.  The  said 
commissioners  shall  hold  office  for  the  term  of  four  years  from  and  after  their 
appointment,  during  which  time  they  shall  not  engage  in  the  practice  of  the 
law.  They  shall  each  receive  a  salary  equal  to  the  salary  of  a  Judge  of  said 
court,  payable  at  the  same  time  and  in  the  same  manner.  Before  entering 
upon  the  discharge  of  their  duties  they  shall  each  take  an  oath  to  support  the 
constitution  of  the  United  States  and  the  constitution  of  the  state  of  Califor- 
nia, and  to  faithfully  discharge  the  duties  of  the  office  of  commissioner  of  the 
supreme  court  to  the  best  of  their  ability.  The  said  court  shall  have  power 
to  remove  any  and  all  members  of  said  commission  at  any  time  by  an  order 
entered  on  the  minutes  of  said  court,  and  all  vacancies  in  said  commission 
shall  be  lilled  in  like  manner. 
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(13  Or.  3«9) 

Bank  op  Garfield  Oo.  and  others  v,  Bingham  and  others. 

{Supreme  QmH  of  Oregon,    April  28,  1886.) 

Attachment— Priority  of  Lien— Promissory  Notes. 

Where  both  the  appellants  and  the  respondents  procured  writs  of  attachment  on 
promissory  notes  held  by  a  bank  as  collateral  security  for  overdrafts  drawn  upon 
it  by  a  bank  which  bad  failed,  the  respondents,  having  first  procured  their  writ, 
were  granted  priority  of  lien,  notwithstanding  the  fact  that  their  original  complaint 
alleged  an  action  oftort  in  connection  with  contract;  and  in  their  amended  com- 
plaint the  amount  claimed  in  the  original  complaint,  which  the  attachment  was 
sued  out  to  secure,  was  enlarged  ;  the  facts  of  the  case  showing  a  distinct  cause  of 
action  on  contract,  and  that  the  amendment  was  made  in  furtherance  of  justice  and 
without  fraudulent  intent. 

Appeal  from  Multnomah  county. 

F,  V.  Holman,  for  appellants,  Bank  of  Garfield  Co.  and  others.     C,  H. 
Carey,  for  respondents,  William  Bingham  and  others. 

Thayeii,  J.  The  appellant  Suksdorf  commenced  a  suit  in  the  court  below 
against  the  respondents  to  have  certain  attachment  proceedings  taken  by  the 
latter  against  J.  S.  Danford  and  D.  Ains worth,  partners  under  the  name  of 
Spokane  County  Bank,  declared  fraudulent  and  void,  and  to  have  attachment 
proceedings  he  had  taken  against  said  parties  decreed  to  have  priority  over 
those  of  the  respondents.  It  appears  that  the  said  Danford  and  Ains worth, 
who  evidently  are  a  couple  of  knaves,  engaged  in  the  banking  business  at 
Spokane  Falls,  in  Washington  Territory,  and  received  deposits,  discounted 
notes,  and  dealt  in  exchange;  that  about  the  seventeenth  day  of  September, 
1884,  they  failed  in  business,  having  at  the  time  a  large  number  of  promissory 
notes  in  the  possession  of  the  First  National  Bank  of  Portland,  Oregon,  which 
were  held  by  the  latter  bank  as  collateral  security  for  overdrafts  drawn  upon 
it  by  said  Danford  and  Ainsworth ;  that  on  the  twentieth  day  of  September, 
1884,  the  respondent  Bingham  commenced  an  action  in  the  said  circuit  court 
agai  nst  Danford  and  Ainsworth  to  recover  various  claims  on  account  of  certain 
moneys  deposited  with  them  by  divers  parties  which  had  been  assigned  to  him, 
said  Bingham,  and  thereupon  filed  an  affidavit  and  undertaking  for  the  pur- 
pose of  procuring  a  writ  of  attachment  to*  be  issued  in  the  said  action,  and 
which  was  thereupon  issued  by  the  clerk  of  said  court,  and  under  which  said 
notes  were  attached ;  that  subsequently  to  the  commencement  of  the  said  action, 
and  on  the  same  day  it  was  commenced,  the  respondents  Webber  &  Foster 
also  commenced  an  action  in  the  said  circuit  court  against  said  Danford  and 
V.  12p.no.  1 — 1 
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Ainsworth  on  account  of  moneys  deposited  by  the  former  with  the  hitter,  and 
also  procured  a  writ  of  attachment  to  be  issued  in  their  action,  under  which 
said  notes  were  also  attached.  Subsequently,  and  on  or  about  the  sixth  day 
of  October.  1884,  said  appellant  commenced  an  action  against  Danford  and  Ains- 
worth  in  said  circuit  court  on  account  of  moneys  he  had  deposited  with  them, 
and  in  which  he  sued  out  an  attachment  under  which  said  notes  were  also  at- 
tached. The  suit  was  in  the  nature  of  a  creditors'  bill,  and  was  brought  on 
behalf  of  himself  and  all  others  in  the  same  interest  who  would  come  in 
and  contribute  to  the  expense  of  maintaining  it,  and  subsequently  the  Bank 
of  Garfield  County  and  one  F.  Yandell,  who  had  similar  claims  against  said 
Danford  and  Ainsworth,  and  who  bad  commenced  actions  thereon  in  said 
circuit  court,  respectively,  and  sued  out  attachments  therein,  which  were  also 
levied  upon  said  notes,  came  in  and  were  made  plaintiffs  with  sjiid  Suksdorf. 
The  attachments  in  favor  of  the  appellants  and  Yandell  were  subsequent  to 
those  of  the  respondents.  The  respondents  filed  answers  in  said  suit,  and 
upon  the  hearing  thereof  the  circuit  court  dismissed  the  complaint,  and 
from  the  decree  entered  thereon  this  appeal  is  brought.  The  said  Yandell 
did  not,  however,  join  in  the  appeal. 

The  appellants  claim  that  the  respondents  were  not  entitled  to  have  attach- 
ments issued  in  their  said  actions,  for  the  reason  that  said  actions  were  in 
tort,  and  not  upon  contract,  and  that  their  procurement  of  said  attachment 
to  be  issueii  was  a  fraud  on  the  appellants'  rights  in  the  premises.  No  at- 
tachment against  the  property  of  another  can  legally  issue  in  this  state  in 
any  action  except  an  action  upon  contract,  expressed  or  implied,  for  the  direct 
payment  of  money,  and  an  attempt  to  procure  the  issuance  of  such  process 
in  any  other  kind  of  action  is  unauthorized,  and  the  process,  if  issued,  would 
be  a  nullity. 

But  the  respondents'  counsel  claims  that  their  said  actions  were  not  in  tort, 
that  they  were  upon  contract,  and  that  they  were  entitled,  under  the  law,  to 
have  attachments  issued  therein.  Under  the  Civil  Code  of  this  state  there 
are  no  forms  of  action  in  actions  at  law.  It  expressly  abolishes  them.  Their 
nature  and  chanxcter  must  therefore  be  ascertained  from  an  examination  of 
the  facts  alleged  constituting  the  cause.  The  original  complaint  in  Bingham's 
action  is  not  a  comely  pleading,  certainly.  It  would  be  difficult  to  describe 
its  quality.  The  first  count,  which  is  more  objectionable  than  any  of  the 
others,  alleges,  after  the  introductory  part,  the  following:  "And  that  on  the 
twenty-sixth  day  of  August,  1884,  one  John  Bingham  deposited  with  the  de- 
fendants $100,  to  be  sent  to  Sea-board  Bank,  New  York,  and  $250,  to  be  sent 
to  First  National  Bank  of  Portland,  Oregon,  and  that  the  defendants  failed 
to  send  said  sums  to  said  Sea-board  Bank  of  N.  Y.,  and  to  the  First  National 
Bank  of  Portland,  but  converted  the  same  to  their  own  use,  to  plaintiff's 
damage  in  the  sum  of  $350."  It  is  not  easy  to  decipher  what  the  pleader  in- 
tended by  this.  The  appellants'  counsel  insisted  that  his  intention  was  to 
claim  for  a  tortious  conversion  of  the  money;  and  that,  possibly,  may  have 
been  his  idea.  It  is  ditRcult  to  conclude  what  an  attorney  might  mean  when 
he  employs  such  a  jargon  to  express  it.  There  is  no  possible  way  of  recon- 
ciling his  statement  if  the  several  allegations  contained  In  it  are  given  the 
full  meaning  which  each  imports  if  separately  considered.  Depositing  the 
money  with  a  bank  to  be  sent  to  another  bank  implies  a  purchase  of  exchange. 
No  one  would  suppose  for  a  moment  that  the  deposit  was  made  with  the  view 
that  the  identical  money  would  be  forwarded.  The  deposit  itself  would  op- 
erate to  transfer  the  particular  money  to  the  bank,  and  create  the  relation  of 
debtor  and  creditor  between  it  and  the  depositor,  and  the  alleged  breach  "that 
the  defendants  failed  to  send  said  sums"  signifies  that  it  was  the  amount  of 
money  deposited,  and  not  the  same  money  that  was  to  be  sent.  The  lan- 
guage is  vague  and  very  meager;  but,  standing  by  itself  and  in  the  light  of 
its  surroundings,  I  think  il  imports  a  contract  to  pay  a  sum  of  money  in  con- 
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ftideration  of  a  deposit  of  the  amount.  The  pleader  did  not,  Iiovvever,  stop 
there,  but  concluded  with  an  allegation  to  the  ■effect  that  the  defendants  con- 
verted the  same  to  their  own  use,  to  plaintiff's  damage  of  S350.  The  appel- 
lant's counsel  claims  that  this  allegation  was  the  gist  of  the  action,  and  that 
it  sounded  in  tort;  but  it  will  be  noticed  that  the  plaintiff  in  the  action  stated 
imperfectly  a  cause  of  action  without  this  latter  allegation.  The  statement 
that  the  money  was  deposited  with  the  defendants  therein,  as  bankers,  to  be 
sent  to  the  other  banks,  and  that  they  failed  to  send  said  suras,  contained  a 
cause  of  action,  though  not  stated  with  thatdefiniteness  and  certainty  required 
in  a  pleading.  And  the  concluding  portion  of  the  complaint,  "that  there  is 
now  due  plaintiffs  from  defendants  the  sura  of  $2,737.83,"  is  a  make-weight 
towards  establishing  the  claim  as  a  debt.  It  may  be  argued  with  much 
plausibility,  at  least,  that  the  action  was  for  a  wrongful  conversion  of  the 
money;  but  I  think  it  can  be  claimed  with  more  reason  that  it  was  upon. con- 
tract for  the  payment  of  the  money.  At  all  events,  it  cannot  certainly  be 
maintained  that  it  was  an  action  for  a  tort  any  stronger  than  that  it  was  an 
action  upon  contract.  If  the  original  complaint  had  confessedly  been  in  tort, 
I  do  not  think  it  could  have  been  amended  so  as  to  have  validated  the  at- 
tachment; but,  where  a  complaint  is  so  indefinite  and  uncertain  that  its  real 
character  in  that  respect  cannot  be  determined,  and  the  facts  of  the  case  are 
such  that  an  action  upon  contract  for  the  payment  of  money  will  lie,  I  think 
it  can  be  amended  so  as  to  uphold  an  attachment  that  has  been  issued  in  the 
action.  The  plaintiffs  attorney  in  said  action  very  prudently  filed  an  amended 
complaint  therein,  which  removed  the  objection  considered,  and  I  think,  un- 
der the  view  expressed,  that  he  had  the  right  to  so  amend  the  pleading. 

As  to  the  complaint  in  Webber  &>  Foster's  action,  there  can  be  no  question 
but  that  it  was  upon  contract.  I  think  that  it  is  too  obvious  to  require  any 
consideration.  But  the  appellant's  counsel  contends  that,  in  the  amendment 
of  Bingham's  complaint,  the  amount  claimed  in  the  original  complaint,  and 
which  the  att-achment  was  sued  out  to  secure,  was  enlarged  from  $2,737.88 
to  $3,087.88,  and  that  it  had  the  effect  to  render  the  attachment  invalid  as 
against  the  appellant's  attachment;  and  cites  Willis  v.  Crooker,  1  Pick.  204; 
Fairfield  v.  Baldwin,  12  Pick.  388;  Page  v.  JewetU  46  N.  H.  444.  Tliese 
cases  seem  to  support  the  counsel's  position;  but  it  is  claimed,  in  later  cases, 
that  there  was  an 'element  of  fraud  connected  with  them  which  influenced 
the  determination  of  the  court  therein.  Felton  v.  Wadsioorth,  7Gufih.  587; 
Mendes  v.  FreiterSt  16  Nev.  396.  I  do  not  know  how  a  court  would  be  able 
to  conclude  that  an  amendment  of  the  complaint  in  an  action  in  which  an 
attachment  had  issued  would  operate  to  dissolve  the  attachment,  although  a 
greater  sum  was  demanded  in  the  amended  complaint  than  in  the  original,  if 
the  amendment  were  allowed  in  furtherance  of  justice.  The  attachment  is 
only  collateral  to  the  action.  The  amendment  in  such  case  has  no  coiinection 
with  it,  and  an  exercise  of  the  right  cannot  possibly  mislead  a  subsequent  at- 
taching creditor  to  his  injury,,  as  his  right  in  the  property  attached  is  sub- 
ject to  such  right  of  amendment.  The  Code  provides  that  any  pleading  may 
be  once  amended  by  the  party,  of  course,  without  costs,  and  without  preju- 
dice to  the  proceedings  already  had,  at  any  time  before  the  period  for  answer- 
ing shall  expire,  (section  97,  Civil  Code;)  and  thereafter,  at  cert^iin  stages  in 
the  action,  such  amendment  may  be  allowed  by  the  court  upon  such  terms  as 
may  be  just  and  proper.  It  cannot  be  unlawful  to  exercise  a  privilege  ac- 
corded by  law,  especially  where  it  is  secured  and  acted  upon  in  good  faith. 
If  the  amendment  had  been  made  for  the  purpose  of  obtaining  an  undue  ad- 
vantage over  the  appellants,  it  would  present  a  different  question,  but  there 
is  not  the  slightest  proof  in  the  case  that  such  was  the  object.  On  the  con- 
trary, it  appears  that  it  was  in  furtherance  of  justice,  and  that  ought  not  to 
prejudice  the  said  respondent.  It  is  not  shown  from  the  record  that  the 
amendment  included  any  new  cause  of  action,  or  embraced  any  other  claim 
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than  was  contained  in  the  original  complaint,  and  I  think  it  was  Wrtuallj 
^needed  on  the  argument  that  the  discrepancy  between  the  amounts  claimed 
in  the  two  resulted  from  an  error  of  computation  made  when  the  original 
complaint  was  drawn. 

The  appellants*  counsel  also  claims  that  it  is  not  shown  in  the  amended 
complaint  that  the  cause  of  action  alleged  therein  had  accrued  when  Bing- 
ham's action  against  Danford  and  Ainsworth  Jn  which  the  attachment  issued, 
was  commenc^.  Ttie  allegations  therein  concerning  the  $100  item  are  that 
on  the  fifteenth  day  of  August,  1884,  the  defendants,  in  consideration  of  the 
sum  of  $100  to  them  paid  by  John  Bingham,  by  their  bill  of  excliange  re- 
quested the  Sea-board  Bank  of  New  Yorlv  to  pay  said  John  Bingham  $100  at 
sight;  also  that  the  bill  of  exchange  was  presented  to  said  Sea-board  Bank  on 
the  fifteenth  day  of  September,  18^,  for  acceptance,  which  was  refused;  that 
it  was  protested,  and  had  not  been  paid.  And  a  similar  statement  is  set  out 
in  regard  to  the  $250  item.  The  counsel  contends  that  these  bills  should 
have  been  presented  for  payment,  instead  of  acceptance;  that  there  are  days 
of  grace  allowed  on  sight-bilis.  and  therefore  that  the  l>ills  had  not  strictly 
been  dishonored  when  the  action  was  begun  on  the  twentieth  day  of  Septem- 
ber, 1884.  This  question  was  before  the  circuit  court  in  said  action.  It 
appears  from  the  record  that  a  demurrer  wiis  interposed  on  behalf  of  Dan- 
ford  and  Ainsworth  to  Bingham's  complaint  therein,  which  the  circuit  court 
overruled,  and  awarded  a  judgment  in  Bingham's  favor,  which  was  rendered 
long  before  the  appellants  commenced  their  said  suit.  In  giving  judgment 
in  the  said  action  the  circuit  court  necessarily  determined  that  Danfoid  and 
Ainsworth  were  liable  upon  said  bills  of  exchange,  and  that  decision  cannot 
be  reviewed  in  this  proceeding.  •  This  court  might  Impeach  the  judgment  ob- 
tained in  thesaid  action  for  fraud,  but  it  has  no  power  to  reverse  it  for  error, 
except  upon  appeal  therefrom.  Consequently,  whatever  might  be  our  view 
as  to  the  correctness  of  the  last  point  raised  by  the  appellants'  counsel,  we 
can  consider  it  only  so  far  as  it  bears  upon  the  matter  of  fraud  alleged  in  the 
complaint.  The  respondents'  claims  stopd  upon  the  same  footing  as  the  ap- 
pellants^, and,  so  far  as  I  can  discover,  are  equally  meritorious.  They  all 
arose  out  of  the  defalcation  and  rasciility  of  Danford  and  Ainsworth,  and  one 
was  as  much  entitled  to  payment,  so  far  as  I  can  see,  as  the  other.  The  re- 
spondents gained  an  advantage  in  the  matter  by  being  first  in  time,  and  a 
mere  irregularity  in  the  proceedings  to  enforce  them  is  not  evidence  of  fraud. 
I  am  not  prepared  to  say  that  their  cause  of  action  did  not  mature  when  the 
bills  of  exchange  were  presented,  and  the  drawees  refused  to  accept  them; 
but,  conceding  that  they  should  have  been  presented  for  payment,  and  the 
days  of  grace  allowed  before  protesting  them,  it  is  a  mere  technical  objection, 
which  a  court  of  equity  cannot  consider  in  this  kind  of  suit,  in  the  absence 
of  actual'fraud.    I  think  the  decree  appealed  from  should  be  affirmed. 

The  chief  justice  concurs  herein,  except  as  to  the  effect  of  the  amendment. 

Upon  a  rehearing  of  this  cause  at  the  October  term,  1886.  it  was  held  that, 
as  it  did  not  clearly  appear  that  the  difference  between  the  sum  claimed  in 
the  original  complaint  in  the  case  of  Bingham  v.  Danford  and  Ainaworth^ 
and  that  claimed  in  the  amended  complaint,  was  the  result  of  a  mere  clerical 
error,  the  lien  of  the  attachment  levied  in  said  cause  would  extend  only  to 
the  sum  claimed  in  the  original  complaint. 


a*  Or.  3) 
North  Pac.  Lumbering  &  Manuf'g  Co.  «.  City  of  East  Portland. 

(Sujyreme  Court  of  Oregon,    October  II,  1886.) 

1.  Municipal  Corporations  —  Contract  to  Build  Roadway — Warrants  in  Payment 
— Failure  to  Deliver  Warrants. 

Where  a  city  agreed  that,  upon  the  completion  and  approval  by  it  of  an  elevate<l 
roadway,  it  would  deliver  to  the  builders  city  warrants  fur  a  certain  sum  of  money, 
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to  be  raised  npon  the  property  abutting  upon  the  iraproveraent  in  payment  for  it, 
and  the  builders  complied  with  their  part  of  the  contract,  but  the  city  failed  to  de- 
liver the  warrants,  as  agreed,  held,  that  the  city  was  liable  for  the  contract  price  of 
the  improvement. 
2.  Samb— City  Cbartbb  — Authobitt  to  Contract  fob  Impbovbmbntb— Paymbnt  ih 
Wabbahtb. 

Where  a  city  charter  authorizes  the  city  to  contract  for  improvements  only  by 
paying  for  the  improvements  by  warrants  against  the  property  abutting  upon  the 
improvements  to  oe  paid  for,  a  contract  by  which  the  city  agrees  to  pay  for  an 
improvement  from  its  general  fund,  whether  an  original  contract  or  a  modification 
of  one  authorized  by  its  charter,  is  void. 
8.  Sams— Contract  fob  Impbovembnt— To  be  Paid  fob  upon  Appboval — City  cannot 
Delay  Approval. 

Where  a  city,  by  its  contract,  agrees  to  pay  for  an  improvement  upon  its  comple- 
tion and  the  approval  of  it  by  the  city,  it  cannot  avoid  its  liability  by  delaying  to 
approve  the  work  when  it  is  completed  according  to  the  contract. 

8,  K,  Harrington,  H,  T,  Bingham,  C.  Taylor,  and  A.  R,  Coleman,  for  ap- 
pellant, City  of  East  Portland.  Williams  c6  Willis,  for  respondent,  North  Pac. 
Lumbering  &  Manuf'g  Co. 

Thayer,  J.  The  respondent  is  a  private  corporation,  and  the  appellant  a 
municipal  corporation.  The  former  began  an  action  in  the  lower  court 
against  the  latter  to  recover  the  contract  price  for  building  a  certain  bridge 
or  elevated  roadway  in  said  city.  The  city  in  the  outset  contracted  with  one 
J.  E.  Bennett  to  do  the  work,  and  the  respondent  alleged  in  its  complaint  that 
Bennett,  after  furnishing  materials  and  performing  labor,  assigned  his  claim 
to  the  respondent;  that  the  appellant  (the  city)  recognized  the  respondent  as 
a  party  to  the  contract  in  the  place  of  Bennett,  and  tliat  thereafter  the  re- 
spondent and  appellant,  by  mutual  agreement,  so  modified  the  contract  that 
by  the  terms  thereof,  as  so  modified,  the  respondent  was  to  furnish  and  put 
into  said  roadway,  in  addition  to  what  liad  at  that  time  been  put  into  the 
same,  four  bents,  which  are  described  in  the  complaint;  and  that,  upon  the 
completion  of  the  work  required  by  the  terms  of  the  contract  as  so  modified, 
the  appellant  was  to  pay  the  respondent  the  sum  of  $5,042  therefor;  and  fur- 
ther alleged  in  its  complaint  that  it  had  duly  performed  all  the  conditions  on 
its  part  to  be  performed  of  said  contract,  as  so  modified,  and  demanded  judg- 
ment against  said  appellant  for  said  sum  of  $5,042. 

The  appellant  interposed  an  answer  to  the  complaint,  admitting  certain 
formal  parts  thereof;  also  that  it  and  one  J.  E.  Bennett  entered  into  a  con- 
tract, by  the  terms  of  which  Bennett  agreed  to  furnish  the  material  and 
perform  the  labor  necessary  for  building  the  elevated  roadway  according  to 
certain  plans  and  specifications;  but  denied  that  it  agreed  to  pay  said  Ben- 
nett therefor  the  sum  of  $5,042,  or  any  other  sum  of  money,  except  in  ac- 
cordance with  the  provisions  of  a  certain  ordinance  of  the  city  referred  to  in 
the  answer,  under  which  said  Bennett,  upon  the  completion  of  the  work  and 
its  approval  and  acceptance  by  the  common  council  of  the  city,  was  to  re- 
ceive city  warrants,  for  said  sum  to  be  raised  for  the  payment  of  the  im- 
provement, upon  property  abutting  upon  the  street  covered  by  the  improve- 
ment, which  ordinance  and  agreement  are  set  out  in  the  answer.  The  ap- 
pellant denied  the  assignment  to  the  respondent  of  his  claim,  and  denied  the 
alleged  mutual  agreement  betw^een  respondent  and  appellant  modifying  the 
original  contract  with  Bennett,  or  that  it  agreed  to  pay  the  respondent,  in 
consideration  of  any  such  modification,  the  sum  of  $5,042,  or  other  sura ;  also 
denied  that  respondent  performed  the  conditions  on  its  part  of  the  alleged 
modified  contract.  The  appellant  also  set  out  in  its  answer  the  proceedings 
had,  under  which  the  contract  was  awarded  to  Bennett,  which  appear  to  have 
been  in  the  usual  mode  in  which  contracts  for  the  improvement  of  streets  are 
let  in  the  city  of  East  Portland,  under  its  charter;  and  also  set  out  the  acts 
it  alleged  took  place  between  the  city  authorities  and  the  respondent,  claimed 
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by  the  latter  as  a  modification  of  the  Bennett  contract,  but  which  the  appel- 
lant alleged  was  no  more  than  an  arrangement  between  the  parties  to  do 
certain  acts  which  were  to  operate  as  a  compliance  of  the  terms  of  that  con- 
tract, said  Bennett  having  utterly  failed  to  perform  it,  and,  especially,  that  it 
was  no  modification  of  the  original  contract,  so  far  as  related  to  the  compen- 
sation and  manner  of  payment  as  provided  therein;  that  the  common  coun- 
cil had  not  passed  upon  the  improvement,  or  ascertained  whether  or  not  the 
same  had  been  constructed  according  to  the  plans  referred  to;  and  that  ap- 
pelhint  was  not  in  default  in  the  premises. 

The  respondent  filed  a  reply,  controverting  many  of  the  allegations  in  the 
answer,  and  alleging  matter  in  avoidance. 

The  cause  was  tried  by  jury,  who  returned  a  verdict  in  favor  of  respond- 
ent, and  against  tlie  appelant,  for  the  amount  chiimed,  and  upon  which  the 
judgment  appealed  from  was  entered.  The  appellant  made  a  motion  in  the 
circuit  court  for  judgment  notwithstanding  the  verdict,  which  was  denied, 
and,  as  there  is  no  bill  of  exceptions  in  tlie  record,  there  is  no  other  question 
before  the  court  to  consider  than  that  raised  by  said  motion. 

Two  important  questions  were  discussed  at  the  hearing.  One  of  them 
was  whetlier  the  action  could  be  maintained  against  the  appellant  to  recover 
the  contract  price  for  doing  the  work',  in  any  event;  and  the  other  one  was 
whether  it  could  be  maintained  until  the  work  had  been  approved  and  ac- 
cepted upon  the  part  of  the  appellant. 

The  ordinary  mode  of  improving  streets  in  the  city  of  East  Portland, 
under  its  charter,  after  the  publication  of  the  notice  of  the  intended  im- 
provement, is  to  ascertain  and  determine  the  probable  cost  of  the  making  of 
the  improvement,  and  Jissess  upon  each  lot,  or  part  tlu^eof,  abutting  upon 
the  same,  its  proportionate  share  of  such  cost.  The  board  of  trustees  is  then 
required  to  declare  the  same  by  ordinance,  and  to  direct  its  clerk  to  enter  a 
statement  thereof  in  the  dockt't  of  city  liens.  From  the  date  of  such  entry 
the  sum  entered  is  deemed  a  tax  levied  thereon,  and  provision  is  made  for  its 
collection.  This  seems  to  have  been  the  only  mode  by  which  the  expenses 
for  the  improvement  of  a  street  could  be  raised.  The  city  had  no  arbitrary 
powers  to  order  the  improvement  of  a  street.  It  could  only  proceed  in  that 
direction  upon  the  implied  assent  of  a  majority  of  the  lot-owners  whose  lots 
abutted  upon  the  portion  of  the  street  to  be  improved,  and  its  authority  in 
that  particular  is  specifically  pointed  out  in  its  charter.  It  can  make  no  con- 
tract for  the  improvement,  except  in  the  manner  indicated.  The  improve- 
ment is  supposed  to  be  a  benefit  to  the  lot-owners  referred  to,  and  the  lota 
affected  are  charged  with  the  cost  of  making  it.  The  city  occupies  the  re- 
lation in  the  affair  more  of  an  agent  than  a  principal.  It  does  not  under- 
take to  pay  the  contract  price  for  making  the  improvement  out  of  the  gen- 
eral funds  of  the  city.  I  do  not  think  it  has  any  power  to  enter  into  any 
such  engage^ments  for  the  improvement  of  a  street.  But  it  does  undertake 
to  perform  all  the  acts  required  by  the  charter  intended  to  supply  the  req- 
uisite fund  to  defray  the  expense  attending  it;  and  a  failure  to'comply  with 
any  of  the  requirements  of  the  charter  by  which  the  fund  may  be  realized 
would  subject  it  to  a  general  liability.  That  was  the  case  in  Frush  v.  City 
of  East  Portland,  6  Or.  281.  There  the  city  diverted  a  portion  of  the  fund 
from  which  the  contract  was  entitled  to  be  paid,  and  this  court  held  that  a 
general  liability  attached  to  the  city  in  consequence. 

In  the  case  at  bar  it  was  the  duty  of  the  city,  after  ascertaining  the  prob- 
able cost  of  building  the  elevated  roadway,  and* assessing  upon  the  lots  and 
parts  thereof  abutting  upon  the  same  their  several  proportionate  shares  of 
such  cost,  to  have  issued  a  warrant  for  the  enforcement  of  the  payment  of  the 
various  shares,  and  have  realized  therefrom  the  amount,  or  as  much  thereof 
as  a  sale  of  the  various  lots  would  have  produced,  and  issued  to  the  respond- 
ent a  warrant  for  the  payment  of  the  contract  price  upon  the  completion  of 
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the  improvement  upon  Its  part  in  accordance  with  the  terms  of  the  contract 
between  the  parties.  The  main  contest  at  the  trial  of  the  case  seems  to  Iiave 
been  that  tlie  action  could  not  be  maintained  at  all;  that  the  respondent's 
remedy  was  against  the  officers  of  the  city,  to  compel  them  to  issue  the  war- 
rants upon  the  special  fund  in  payment  of  the  contract  price  for  making  the 
impiovement;  and  counsel  for  the  appellant  conttmded,  upon  the  hearing,  in 
favor  of  that  view,  and  cited  authorities  from  ether  states  sustaining  it;  but 
there  are  other  authorities  that  hold  to  the  view  herein  indicated,  that  a  gen- 
eral liability  will  attach  in  case  tlie  city  fails  to  observe  the  various  require- 
ments of  the  charter  by  wiiich  the  fund  is  realized,  and  this  court  must  have 
adopted  that  view  in  Frush  v.  City  of  East  Portland,  supra,  and  I  think  we 
will  be  compelled  to  adliere  to  it.  The  appellant  denied  that  the  respondent 
had  performed  the  contract,  and  that  raised  a  material  issue  in  the  case,  and, 
had  it  been  maintained  by  the  appellant,  it  would  have  been  a  complete  de- 
fense; but  the  jury  seems  to  have  determined  otherwise,  and  we  cannot  re- 
view their  finding,  especially  when  no  bill  of  exceptions  has  been  sent  lip 
with  the  record.  If  the  respondent  had  performed  the  contract,  as  it  alleged 
in  its  complaint  that  it  did,  then  the  appellant  had  no  defense  except  payment 
or  a  tender  of  the  warrants  upon  the  special  fund,  and  a  compliance  with  the 
requirements  of  the  charter  to  realize  it.  The  appellant  undertook  to  do  that, 
and  in  default  thereof  the  right  of  action  accrued  to  the  respondent. 

The  respondent  set  up  in  its  complaint  a  modified  contract,  and  counted 
upon  such  contract.  I  am  quite  certain  that  this  would  have  been  fatal  to 
its  recovei7  in  the  action,  if  it  were  shown  by  the  pleadings  that  the  original 
contract  had  been  changed  in  any  material  particular,  and  that  its  perform- 
ance did  not  amount  to  a  performance  of  the  original  contract.  Such  a  con- 
tract can  no  more  be  modified  by  changing  a  material  part  of  the  original 
than  a  new  one  could  be  made  without  a  compliance  with  the  charter.  The 
respondent's  attorneys  apparently  tried  to  plead  themselves  out  of  court,  but 
the  attorneys  for  the  appellant  come  to  their  rescue.  They  denied  that  the 
original  contract  had  been  modified,  and  it  is  impossible  to  determine,  from 
the  pleadings,  that  any  material  stipulation  therein  was  waived  or  materially 
altered;  and  we  must,  after  verdict,  presume  in  favor  of  the  judgment. 

The  second  question  seems  to  have  occurred  to  the  appellant's  counsel  at  the 
hearing.  It  appears  from  the  answer  and  exhibits  that  the  improvement 
was  not  to  be  paid  for  by  the  appellant  until  its  approval  and  acceptance, 
either  by  the  board  of  trustees  or  by  other  of  its  ofiicers;  and  this  is  not  de- 
nied in  the  reply,  but  it  is  alleged  in  the  reply  "that  said  roadway  or  struct- 
ure wiis  completed  by  the  plaintiff,  (respondent,)  in  accordance  with  the 
terms  of  said  modified  contract,  on  or  before  the  fifteenth  day  of  August, 
1884,  at  which  time,  and  ever  since,  the  defendant  (appellant)  and  her  com- 
mon council  had  due  notice  and  full  knowledge  of  such  completion;"  and 
that  it  was  at  the  time  of  its  completion,  ever  since  had  been,  and  still  was, 
a  better,  stronger,  and  more  substantial  structure  than  that  provided  for  or 
contemplated  by  the  original  contract,  or  than  it  would  have  been  if  it  had 
been  completed  in  accordance  with  the  terms  of  said  original  contract  only. 
If  this  is  true,  and  we  must  presume  it  under  the  circumstances  of  the  case, 
and  the  original  contract  not  departed  from,  it  was  the  duty  of  the  city  au- 
thorities to  accept  the  work  within  a  reasonable  time  after  its  completion. 
The  action  appears  to  have  been  commenced  on  the  twenty-sixth  day  of  Sep- 
tember, 1884.  and  the  work  is  alleged  to  have  been  completed  on  the  fifteenth 
day  of  August,  same  year.  It  was  the  duty  of  the  common  council  to  have 
approved  or  disapproved  of  it  during  thjjt  interval.  I  think  there  must  be  a 
distinction  between  a  contract  in  which  the  work  is  not  to  be  paid  for  until 
a  certificate  is  produced  from  some  third  person,  showing  that  it  has  been 
performed  in  accordance  with  the  provisions  of  the  contract,  and  one  in 
which  it  is  to  be  paid  for  upon  its  approval  and  acceptance  by  the  party  for 
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whom  it  is  peiformed.  In  the  former  case  the  production  of  such  certificate 
is  a  condition  precedent  to  the  right  to  demand  the  payment,  and  the  party 
seeking  to  enforce  payment  must  aver  and  prove  its  performance.  In  the 
latter  case  it  is  tlie  duty  of  the  party  to  approve  and  accept  the  worli:,  if  per- 
formed substantially  as  required  by  the  contract;  for  certainly  the  law  will 
not  permit  such  party  to  capriciously  withhold  his  approval  in  such  case, 
and  tlieieby  avoid  the  payment  of  a  just  claim.  The  common  council  of  the 
city  had  entire  management  of  this  affair.  It  was  the  main  organ  through 
which  the  appellant  acted,  and  its  acts  and  omissions,  committed  within  the 
line  of  its  duty,  were  the  acts  and  omissions  of  the  appellant.  What  the 
real  facts  were  in  this  case  this  court,  as  before  intimated,  has  no  means  of 
ascertaining.  It  has  before  it  the  pleadings,  verdict  of  the  jury,  and  judg- 
ment only,  and  it  cannot  look  beyond  them  in  determining  the  questions 
arising  upon  the  appeal.  The  law  requires  an  appellate  court,  in  such  cases, 
to  give  every  reasonable  intendment  in  favor  of  the  judgment.  Every  mate- 
rial allegation  in  the  respondent's  pleadings  must  be  presumed  to  have  been 
established  by  the  testimony  at  the  trial,  and  only  in  case  that  that  would  not 
entitle  the  respondent  to  the  judgment  have  we  the  right  to  disturb  it.  I  am 
unable  to  discover  any  such  defect  in  the  pleadings  of  the  case  as  would  jus- 
tify an  arrest  of  the  judgment. 

Lord,  J.  If  several  of  the  propositions  of  law  discussed  were  available  on 
this  record,  I  should  be  for  a  reversal.  But,  as  the  case  stands,  I  do  not  see 
how  I  can  do  otherwise  than  concur  in  the  result  reached. 


Smith  v,  E^ing,  Sheriff. 

(Supreme  Court  qf  Oregon.    October  11, 1886.) 

Taxation— AssEaaMENT—ExcEssivB  Assessment— Remitting  of  Excrss   bt  Sheriff— 
SscrrioN  09,  Gh.  57,  Misc.  Laws  Ob. 

Section  99,  c.  67,  Misc.  Laws  Or.,  imposes  upon  the  BherifTas  a  duty  the  remitting 
of  the  excess  of  property  wrongfully  taxed,  upon  the  property  owner's  making  an 
affidavit  that  the  same  was  wrongfully  assessed,  and  the  giving  under  oath  a  list  of 
all  bis  property  liable  to  taxation. 

John  Burnett  and  John  Kelsay^  for  appellant,  G.  B.  Smith.  22.  S,  McFddr 
den,  for  respondent,  Sol.  King,  sheriff. 

Thayer,  J.  This  case  come  here  from  the  judgment  of  the  circuit  court 
for  the  county  of  Benton  refusing  to  allow  a  mandanvas  to  issue  to  the  re- 
spondent as  sheriff  of  said  county,  and  command  him  to  remit  an  excess  of 
property  alleged  to  have  been  wrongfully  assessed  to  the  appellant  by  the  as- 
sessor of  said  county  for  the  year  1883.  It  appears  from  the  transcript  that 
the  appellant  presented  a  petition  to  the  said  circuit  court,  duly  verified, 
showing  that  he  was  a  resident  of  said  county,  and  owned  both  real  and  per- 
sonal property  therein  liable  to  taxation,  which  was  assessed  for  the  year  1883 
by  the  then  assessor  of  that  county  for  the  general  purposes  allowed  by  law, 
and  that  said  assessor,  according  to  the  statements  in  said  petition,  through 
mistake  or  otherwise,  in  making  said  assessment,  returned  as  taxable  prop- 
erty to  the  appellant  a  greater  amount  than  should  have  been  assessed  to 
him;  that  the  tax  upon  said  excess  of  property  so  assessed  amounted  to 
$393.47;  that  appellant  had  duly  made  an  affidavit  of  such  wrongful  assess- 
ment, and  had  also  made  and  presented  to  the  said  sheriff  a  list,  duly  verified, 
of  property  liable  to  taxation,  the  amount  of  excess,  and  a  copy  of  the  assess- 
ment roll  of  his  assessment  for  said  year  in  said  county,  and  requested  him 
to  remit  said  excess,  which  the  respondent,  as  such  sheriff,  failed  and  refused 
to  do.  The  petition  and  other  papers  referred  to  were  duly  presented  to  said 
circuit  court,  and  the  application  for  the  said  writ  of  mandamiia  duly  applied 
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for  tbereon.  which  the  said  court  refused  to  allow,  and  from  the  Judgment 
thereon  this  appeal  was  taken. 

Section  99  of  chapter  67,  Misc.  Laws  Or.,  reads  as  follows:  "Sec.  99.  When- 
ever the  assessor  in  any  county,  through  mistake  or  otherwise,  shall  return 
as  taxable  property  a  greater  amount  than  should  be  assessed  to  any  person, 
the  sheriff  may  remit'the  excess,  upon  the  person  owning  such  property,  or 
his  agent,  making  affidavit  that  the  same  was  wrongfully  assessed,  and  giv- 
ing under  oath  a  list  of  all  his  property  liable  to  taxation ;  and  the  sheriif  shall 
report  the  name  of  the  person  and  the  property  so  illegally  assessed,  and  shall 
be  credited  by  the  county  court  with  such  excess." 

The  transcript  includes  a  copy  of  the  said  affidavit  of  wrongful  assessment 
referred  to  in  said  petition,  and  it  appears  therefrom  that  the  property  so 
assessed  was  property  the  appellant  denied  he  owned,  and  certain  real  prop- 
erty which  he  sUtted  was  situated  in  the  county  of  Polk,  and  that,  according 
to  the  affidavit,  no  part  of  it  could  have  been  legally  Jissessed  to  appellant  by 
said  assessor,  and  that  the  said  assessment,  so  far  as  it  included  the  amount 
of  the  property  therein  specified  as  having  been  wrongfully  assessed,  was  a 
nullity.  But  it  is  claimed  by  the  respondent's  counsel  that  the  appellant 
could  not  peremptorily  require  the  respondent,  as  such  sheriff,  to  remit  it, 
for  that  would  make  the  appellant  sole  judge  and  arbiter  in  the  affair.  He 
claimed  that  the  sheriff,  in  such  a  case,  has  a  discretion  to  exercise;  that  he 
must  judge  whether  the  excess  should  be  remitted  or  not;  and  that  the  sec- 
tion of  the  statute  above  set  out  is  merely  permissive;  otherwise  a  tax-payer, 
through  fraud  and  perjury,  could  avoid  the  payment  of  taxes  with  impunity, 
I  am  unable  to  concur  in  that  view.  In  the  first  place,  a  sheriff,  under  our 
law,  is  not  the  kind  of  officer  that  is  clothed  with  judicial  functions;  and  it  is 
reasonable  to  suppose  that,  if  it  had  been  the  intention  of  the  legislature  that 
the  remission  of  the  tax  should  depend  upon  his  judgment,  some  mode  would 
have  been  provided  for  ascertaining  the  facts  upon  which  it  was  to  be  exer- 
cised. The  language  of  the  section,  it  is  true,  is  permissive  in  form.  It 
reads,  "The  sheriff  may  remit  the  excess,"  but  it  certainly  cannot  be  con- 
tended that  it  is  to  be  left  at  his  option,  as  that  would  lead  to  the  most  ab- 
surd consequences.  There  could  be  nothing  more  ridiculous,  in  my  opinion, 
or  unjust,  than  to  vest  in  sheriffs  arbitrary  power  of  that  character.  It  would 
be  very  easy  for  a  sheriff,  when  some  favorite  presented  an  affidavit  that  the 
assessor  had  returned  an  amount  of  property  that  should  not  have  been  as- 
sessed to  him,  to  remit  it;  but  when  some  one  who  had  opposed  his  election 
presented  such  a  claim,  to  conclude  that  he  was  not  entitled  to  a  remission, 
and  refuse  it,  and  no  responsibility  whatever  would  attach  for  such  unjust 
diiscrimi nation.  The  sheriff,  being  a  judge  pro  hac  vice  could  not  be  made 
answerable  for  an  injustice  of  that  character.  It  m<iy  be  claimed,  however, 
that  the  sheriff  in  such  a  case  should,  before  determining  the  matter,  make 
inquiry  as  to  the  truth  or  falsity  of  the  affidavit  presented,  but  the  statute 
does  not  authorize  him  to  do  that,  and  no  presumptions  are  allowed  in  favor 
of  officers  exercising  special  and  limited  jurisdiction  of  that  character.  They 
have  just  what  authority  the  statute  in  express  terms  gives  them,  and  no 
more.  The  section  of  the  statute  in  question  specitles  the  evidence  upon 
which  the  sheriff  is  to  act, — the  affidavit  of  a  tax-payer,  with  a  list,  given 
under  oath,  of  all  his  property  liable  to  taxation.  It  cannot,  therefore,  be 
claimed  that  the  slieriff  would  have  the  right  to  act  upon  his  own  knowledge, 
or  of  that  of  any  other  person,  unless  he  is  dignified  by  construction  of  the 
statute  into  something  more  than  a  court  of  inferior  jurisdiction,  which  I 
hardly  think  will  be  attempted  by  any  oi-dinary  lawyer. 

But,  again,  what  better  mode  could  have  been  devised  in  order  to  ascertain 
whether  the  assessor  had  returned  as  taxable  property  a  greater  amount  than 
should  have  been  assessed  to  the  appellant,  than  that  pointed  out  in  said  sec- 
tion 99?    Mr.  G.  B.  Smith  knew  better  than  any  other  living  person  as  to 
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what  property  he  owned.  No  witness  within  the  limits  of  earth  could  be 
produced  who  would  have  been  so  well  informed  upon  that  subject  as  him- 
self. He  may  not  have  sworn  to  the  truth,  might  possibly  be  suggested.  So 
might  be  said  of  a  whole  army  of  witnesses:  but  that  does  not  preclude  oral 
proof  in  the  most  important  human  affairs  which  occur.  Perjuiyis  probably 
committed  in  courts  of  justice  every  day,  and  the  means  of  detecting  and 
punishing  it  are  very  scanty,  indeed.  But  would  a  party  be  as  liable  to  com- 
mit perjury  who  is  supposed  to  be  responsible,  has  property  subject  to  tax- 
ation, where  he  is  compelled  to  expose  himself  to  sure  and  certain  detection 
in  case  he  should  do  so?  The  legislature  that  enacted  the  statute  in  question, 
it  is  to  be  presumed,  well  understood  the  importance  of  the  character  of  proof 
given  by  the  appellant  in  this  case.  The  affidavit,  standing  alone,  would  be 
very  unsatisfactory;  but,  when  the  affiant  is  required,  as  a  condition  of  the 
remission  of  the  tax  wrongfully  assessed,  to  give  under  oath  a  list  of  all  his 
property  liable  to  taxation,  he  is  placed  in  a  condition  in  which  few  persons 
with  any  claims  to  responsibility  would  dare  swerve  from  the  truth.  Our 
lists  of  property  for  the  purposes  of  taxation  are  made  upon  far  weaker  testi- 
mony than  that.  Section  18  of  said  chapter  57,  Misc.  Laws,  provides  that  "it 
shall  be  the  duty  of  every  assessor  to  swear  every  person  subject  to  taxation 
to  give  a  true  account  of  his  or  her  property  according  to  the  best  of  his  or 
her  knowledge  and  belief;  and  should  any  person  or  persons,  when  so  re- 
quired, refuse  to  testify  as  aforesaid,  the  assessor  shall  ascertain  the  taxable 
property  of  such  person  or  persons  from  the  best  information  to  be  derived 
from  other  sources."  This  provision  is  less  effectual  in  eliciting  the  fact,  for 
the  reason  that  the  tax-payer  is  able  to  elude  taking  the  oath,  though  section 
28,  same  chapter,  subjects  him,  in  case  of  a  refusal  to  furnish  a  list  under 
oath,  to  a  forfeiture  of  $20;  and  the  former  section  (section  18)  clearly  indi- 
cates that  the  other  sources  of  information  to  ascertain  the  taxable  property 
of  the  person  are  less  satisfactory  than  the  oath  of  the  person  to  give  a  true 
account  of  his  or  her  property.  So,  also,  does  said  section  28.  Otherwise  we 
may  infer  that  the  legislature  would  not  have  fixed  a  penalty  for  not  furnish- 
ing under  oath  a  list  of  property  liable  to  taxation.  The  federal  system  of 
income  taxation  was  carried  out  in  a  similar  manner.  There  is,  therefore, 
no  force  whatever  in  the  argument  that  said  section  99  of  the  statute  ought 
not  to  be  construed  as  mandatory  upon  the  sheriff  to  remit  the  wrongful  tax 
in  consequence  of  any  pernicious  effect  arising  from  such  a  construction. 
See  Livingston  v.  Hollenheckj  4  Barb.  9.  It  is  a  wholesome  provision  of  law, 
intended  to  prevent  oppression  and  wrong,  and  is  securely  guarded  against 
mischievous  results, — more  so,  by  far,  than  if  the  construction  contended  for 
by  respondent's  counsel  were  to  be  adopted. 

As  has  been  suggested,  however,  the  word  "may"  is  used  in  the  section 
made  applicable  to  the  duty  of  the  sheriff  in  the  remission  of  the  portion  of 
the  tax  wrongfully  assessed,  instead  of  the  word  "shall,"  and,  ordinarily,  it 
would  import  that  the  duty  imposed  was  directory.  But  when  the  public 
interest  is  concerned,  or  the  rights  of  third  persons  are  affected,  the  two 
words  are  construed  to  mean  the  same  thing.  This  rule  is  too  well  settled 
to  require  a  citation  of  authorities  to  sustain  it.  It  is  only  necessary  to  con- 
sider whether  it  is  applicable  to  the  case  under  consideration,  and  I  am  of  the 
opinion  that  it  is.  The  public  interest  is  concerned  just  as  much  in  prevent- 
ing a  wrong  to  a  citizen  as  in  exacting  from  him  the  payment  of  a  lawful 
obligation.  The  highest  duty  of  the  public  is  to  prevent  injustice;  and  what 
could  be  a  greater  wrong  than  to  extort  from  a  member  of  the  community, 
under  the  form  of  law,  that  which  he  did  not  owe, — an  illegal  and  void 
claim?  It  would  be  incompatible  with  the  principles  of  a  free  government, 
and  consistent  only  with  tyranny.  The  appellant's  interest,  of  course,  is 
concerned  in  the  respondent's  discharge  of  the  duty.  He  was  unlawfully  re- 
quired to  pay  nearly  $400,  and  he  had  a  right  to  demand  that  the  respondent, 
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as  a  public  officer,  promptly  observe  a  duty  which  the  law  imposed  upon  him 
by  virtue  of  his  office.  He  had  full  rifjht,  under  that  law,  to  demand  that 
the  sheriff  remit  the  excess  of  taxes  wrongfully  assessed  against  him,  and  of 
which  the  former  was  attempting  to  compel  a  forced  payment.  The  govern- 
ment that  would  refuse  to  shield  him  from  so  unjust  an  exaction  would  not 
deserve  any  revenue  whatever. 

It  has  been  made  a  question  whether  tlie  writ  of  tnandamtis  was  the  proper 
remedy.  That  question  usually  arises  where  any  extraordinary  i-emedy  is  ap- 
plied. Theories  have  frequently  been  advanced  in  such  cases,  which,  if  main- 
tained, would  render  that  class  of  remedies  wholly  impracticable.  The  wtit 
of  mandamus,  as  it  is  termed  in  our  Code,  may  be  issued  to  any  inferior 
court,  corporation,  board,  officer,  or  person  to  compel  the  performance  of  an 
act  which  the  law  especially  enjoins  as  a  duty  resulting  from  an  office,  trust, 
or  station.  The  gist  of  the  remedy  is  to  compel  the  performance  of  a  duty 
resulting  from  an  office,  trust,  or  station,  in  order  to  prevent  a  failure  of  jus- 
tice. It  will  not  issue  where  there  is  a  plain,  speedy,  and  adequate  remedy 
in  the  ordinary  course  of  law.  The  Code  so  declares,  but  the  same  result 
would  follow  if  there  were  no  such  provision.  Nor  will  it  be  issued  to  con- 
trol the  judicial  discretion  of  a  court,  board,  officer,  or  p**rson;  but  will,  when 
they  refuse  to  act,  set  them  in  motion.  Subject  to  these  qualifications,  the 
remedy  by  mandamus  is  as  ample  and  complete  as  any  remedy  given  by  law, 
and,  in  my  opinion,  was  a  very  appropriate  remedy  in  this  case.  The  re- 
spondent, sis  tax  collector,  was  endeavoring,  under  a  tax-roll  and  warrant  is- 
sued to  him,  to  enforce  the  payment  of  taxes.  Nearly  $400  of  the  amount, 
according  to  the  said  affidavit  and  petition,  had  either  been  assessed  upon 
property  the  appellant  did  not  own,  or  upon  property  not  within  the  jurisdic- 
tion of  the  assessor  of  Benton  county.  The  appellant  was  powerless, — must 
either  submit  to  the  illegal  exaction,  or  allow  his  property  to  be  sold  to  satisfy 
it.  Said  section  of  the  statute  herein  set  out  made  it  the  duty  of  the  respond- 
ent, as  sheriff,  to  remit  th«  illegal  tax  upon  the  appellant's  doing  certain  acts 
which  he  fully  complied  with;  audit  is  idle,  under  the  circumstances,  to  con- 
tend that  the  writ  should  not  have  issued  to  compel  the  performance  of  the 
duty.  The  judicial  discretion  of  the  sheriff  in  the  matter,  if  he  had  any,  could 
not  have  been  controlled  by  the  writ.  But  what  discretion  could  he  have  had  in 
the  premises  ?  He  was  required  to  perform  a  simple  act,  was  em  powered  to  do 
it,  and  was  fully  indemnified  against  any  consequences  arising  therefrom. 
He  had  a  right  to  require  the  appellant  to  comply  with  the  condition  of  the 
statute  referred  to,  and  his  refusal,  after  its  performance,  was  a  contumacy 
of  the  law  he  had  sworn  to  support.  Unless  the  officers  of  the  law  respect 
it,  I  do  not  know  who  can  be  expected  to. 

The  judgment  appealed  from  should  be  reversed,  and  the  case  remanded, 
with  directions  to  issue  the  writ  prayed  for  in  appellant's  said  petition. 

Lord,  J.  I  have  been  unable  to  find  any  statute  or  decided  cases  which 
throw  much  light  upon  the  question  involved.  I  concur  in  the  result  with 
some  reluctance. 


(14  Or.  20) 

Daly  «.  Multnomah  Co. 

(Supreme  Court  of  Oregon,    October  11,  1886.) 

OoNSTmrnoNAL  Law  —  Pebs  op  Witne9sis  in  Criminal  FBOcsEuiNas — "Particdlab 
Services" — Article  1,  §  18,  Const.  Or.— Gen.  Laws  Or.  1885,  p.  10. 

The  act  of  the  le};ialatiire  of  Oregon  1886,  providing  that  "  in  all  crimiDal  actions 
and  proceedings  witnesses  residing  within  two  miles  of  the  place  of  trial,  or  the 
place  where  they  are  required  to  appear  and  testify,  shall  not  be  entitled  to  re- 
ceive either  witness  fees  or  mileage,^'  held  not  to  be  in  conflict  with  article  1.  }  18, 
Const.  Or.,  providing  that  the  "particular  services"  of  any  man  shall  not  oe  de- 
manded without  just  compensation. 
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A.  L,  Frdzer,  for  appellant,  William  A.  Daly.  Henry  B.  McGinn^  for  re- 
spondent, Multnomah  Go. 

Lord,  J.  This  was  an  action  to  recover  $2.20  for  one  day's  attendance,  and 
mileage,  as  a  witness  in  a  criminal  action.  Upon  demurrer,  judgment  went 
for  the  defendant,  from  which  this  appeal  is  taken.  The  ohject  of  the  action 
is  to  test  the  validity  of  an  act  entitled  "An  act  to  prescribe  the  fees  of  wit- 
nesses in  Multnomah  county,"  which  provides  that  "in  all  criminal  actions 
and  proceedings,  witnesses  residing  within  two  miles  of  the  place  of  trial,  or 
the  place  where  they  are  required  to  appear  and  testify,  shall  not  be  entitled 
to  receive  either  witness  fees  or  mileage."     Gen.  Laws  Or.  1885,  p.  10. 

The  contention  of  the  plaintiff  is  that  his  attendance  and  mileage,  admit- 
ted to  have  been  performed  in  obedience  to  a  subpoena  issued  in  a  criminal 
action,  are  "particular  services,"  within  the  meaning  of  the  constitution,  and 
of  which  he  cannot  be  deprived  "without  just  compensation,"  and  that,  con- 
sequently, the  legislative  act  in  question,  being  in  direct  conflict  with  article 
1,  §  18,  of  the  constitution,  which  declares,  "•  *  *  nor  the  particular 
services  of  any  man  be  demanded  without  just  compensation,"  is  void.  We 
are  unable  to  assent  to  this  construction. 

In  Israel  v.  State,  8  Ind.  467,  it  was  held  that  the  services  of  witnesses,  in 
criminal  cases,  are  not  "particular  services,"  within  the  meaning  of  the  con- 
stitution, but  are  of  the  class  of  genenil  services  which  every  man  is  bound 
to  render  for  his  own  and  the  general  good.  The  court  say:  "It  is  as  much 
the  duty  and  interest  of  every  citizen  to  aid  in  prosecuting  a  crime  as  it  is  to 
aid  in  subduing  any  domestic  or  foreign  enemy;  and  it  is  equally  the  interest 
and  duty  of  every  citizen  to  aid  in  furnishing  to  all,  high  and  low,  rich  and 
poor,  every  facility  for  a  fair  and  impartial  trial,  when  accused,  for  none  is 
exempt  from  liability  to  accusation  and  trial.  These  are  matters  of  general 
interest  and  public  concern, — are  vital,  indeed,  to  the  very  existence  Of  free 
^vernment,  and  render  the  services  of  witnesseiS  on  such  occasions  matters 
of  general  public  interest,  and  not  partieuhir  in  the  sense  of  the  constitu- 
tion." 

In  Buehman  v.  8tate,  59  Ind.  12,  and  Bills  v.  State,  Id.  18,  the  construo- 
tion  given  in  Israel  v.  State,  supra,  that  the  services  of  witnesses  in  crimi- 
nal cases  are  not  "particular  services,"  within  the  meaning  of  the  constitu- 
tion, that  "no  man's  particular  services  shall  be  demanded  without  just  com- 
pensation," was  referred  to  and  approved,  although  the  court  was  not  of 
accord  in  the  construction  to  be  given  to  this  provision,  as  applied  to  the 
services  rendered  by  expeits  in  criminal  cases,  with  which  we  have  no  con- 
cern. 

The  services  which  the  plaintiff  has  rendered  as  witness  in  a  criminal  pro* 
ceeding,  and  for  which  he  has  brought  this  action,  not  being  "particular  serv- 
ices" for  which  just  compensation  may  be  demanded  within  the  sense  of  the 
constitution,  but  of  that  class  of  general  services  which  every  man  is  bound 
to  render  for  the  general  as  well  as  his  own  individual  good,  it  follows  that 
the  act  is  not  in  conflict  with  the  constitutional  provision,  and  that  the  judg- 
ment must  be  affirmed. 


(35  Kan.   603>  ^  *,  -r 

City  op  Miltonvalb  t?.  Lanoue. 

(Appeal  from  Cloud  County.) 

In  re  Lanoue. 

(Original  Proceedings  in  Habeas  Oorpits.) 

(Supreme  Oowrt  of  Kansas,    October  7,  1886.) 

1.  Gbiminal  Law — Appeal — Sospbnsion  of  Juuoment. 

The  defendant  was  convicted,  first  before  a  police  jndge,  and  afterwards  in  the 
district  court,  for  violating  an  ordinance  of  a  city  of  the  third  class,  and  he  then  ap- 
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pealed  to  the  supreme  court.  The  sentence  was  that  be  should  pay  a  fine  and  the 
costs  of  suit,  "and  that  he  stand  committed  to  the  jail  of  the  county  until  the 
amount  qf  said  fine  and  costs  shall  be  paid."  Seld,  that  the  entire  judgment  of  the 
district  court,  including  that  portion  providing  for  the  imprisonment  of  the  defend- 
ant in  the  county  jail,  is  susptoded  pending  the  appeal  in  the  supreme  court. 
2.  Same— Punishment — Violation  op  Gity  Ordinance. 

And  further  held,  in  such  case,  that  the  order  of  the  district  court  providinp;  for 
the  imprisonment  of  the  defendant  in  the  county  jail,  which  order  is  in  compliance 
with  section  1  of  chapter  84  of  the  Laws  of  1879,  (Comp.  Laws  1879,  par.  943,)  is  not 
CTroneous,  notwithstanding  section  66  of  the  act  relating  to  cities  of  tlie  third  class, 
and  notwithstanding  the  fact  that  the  ordinance  provided  for  imprisonment  in  the 
city  jail,  and  not  in  the  county  jail. 

S,  B,  Bradford,  Atty.  Gen.,  and  /.  W,  Sheaf  or,  for  appellee  and  respond- 
ent.    Crans  <&  HousPm,  for  appellant  and  petitioner. 

Valentine,  J.  Two  cases,  arising  substantially  out  of  the  same  facts, 
have  been  presented  to  this  court.  It  appears  that  on  February  12,  1885,  a 
prosecntion  was  cominenoed  before  the  police  judge  of  the  city  of  Miltonvale, 
a  city  of  the  third  class, -in  Cloud  county,  Kansas,  in  the  name  of  the  city, 
and  against  S.  G.  Lanoue,  for  an  alleged  violation  of  a  city  ordinance  pro- 
hibiting the  sale  of  intoxicating  liquors.  The  complaint  contained  two  counts. 
The  defendant  was  tried  and  convicted  on  both  counts,  and  afterwards  ap- 
pealed to  the  district  court,  where  he  was  again  tried  and  convicted  on  both 
counts,  and  it  was  adjudged  that  he  ''pay  a  fine  of  6100  on  the  first  count  in 
said  complaint,  and  a  fine  of  $100  on  the  second  count  in  said  complaint,  and 
the  costs  of  this  prosecution,  taxed  at  $281.20,  and  that  he  stand  committed  to 
the  jail  of  Cloud  county,  Kansas,  until  the  amount  of  said  fine  and  costs  shall 
be  paid;  and  hereof  let  execution  issue."  The  defendant  then  appealed  to 
the  supreme  court,  and  completed  his  appeal  on  July  21, 1886,  by  filing  in 
the  supreme  court  a  transcript  of  the  proceedings  of  the  courts  below.  On 
July  27, 1886,  the  defendant  applied  to  the  supreme  court  for  a  writ  of  habeas 
corpus,  alleging  that  he  was  unlawfully  restrained  of  his  liberty  by  Edward 
Marshall,  sheriff  of  Cloud  county,  Kansas,  in  pursuance  of  the  foregoing 
judgment  and  order.  The  writ  of  habeas  corpus  prayed  for  was  allowed  and 
issued,  and  the  sheriff  made  a  return  thereof,  admitting  that  he  restrained 
the  defendant  of  his  liberty  in  pursuance  of  said  judgment  and  order  up  to 
July  27,  1886,  when  he  released  him  from  his  custody,  in  pursuance  of  an  or- 
der from  the  supreme  court.  The  defendant  now  claims  (1)  that  the  court 
below  erred  in  ordering  that  he  be  committed  to  the  county  jail,  and,  indeed, 
he  claims  that  the  court  below  had  no  jurisdiction  to  make  any  such  order; 
and  further  claims  (2)  that  even  if  the  court  below  had  jurisdiction  to  make 
any  such  order,  and  even  if  the  order  when  made  was  valid  and  proper,  still 
that  when  the  defendant  appealed  to  the  supreme  court  the  appeal  had  the 
effect  to  suspend  such  order,  and,  indeed,  to  suspend  the  entire  judgment  of 
the  district  court  pending  the  appeal,  and  that  the  defendant  was  then  entitled 
to  be  discharged  from  custody  until  the  appejil  should  be  determined,  and 
finally,  unless  the  judgment  of  the  district  court  should  be  affirmed. 

We  shall  consider  the  last  question  first.  We  think  the  defendant  is  enti- 
tled to  be  dischargeid  from  custody  pending  his  appeal  in  the  supreme  court. 
We  have  previously  had  occasion  to  examine  this  question,  and  have  decided 
it  in  other  cases,  although  no  written  opinion  has  ever  before  been  delivered. 
Where  the  payment  of  a  fine  and  the  costs  of  suit  are  imposed  upon  the  de- 
fendant, it  is  always  the  duty  of  the  trial  court  to  order  **that  the  defendant 
stand  committed  to  the  oity  prison,  or  the  jail  of  the  county,  in  which  the 
judgment  is  rendered,  until  the  judgment  is  complied  with."  Laws  1879,  c. 
84,  §  1 ;  Comp.  Laws  1879,  par.  943.  See,  also,  Crim.  Code,  §  251;  also  Comp. 
/Laws  1879,  c.  83,  par.  4876..  And  always,  where  an  appeal  is  taken  in  such 
a  case,  the  judgment  itself,  with  regard  to  the  fine  and  costs,  is  suspended 
I)ending  the  appeal.    State  v.  Volmer,  6  Kan.  379,  384.    Indeed,  it  is  a  gen- 
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eral  rule  that  an  appeal  suspends  the  judgment  or  order  appealed  from,  and 
everything  connected  therewith,  unless  the  statute  in  express  terms,  or  by 
the  clearest  of  implications,  provides  otherwise;  and  there  is  no  statute  pro- 
viding otherwise  in  the  present  case.  In  an  ordinary  criminal  prosecution, 
where  imprisonment  is  imposed  upon  a  defendant  as  a  part  of  the  punish- 
ment, then  the  statute  provides  that  there  shall  be  no  stay  of  the  execution 
of  the  judgment  pending  the  appeal.  Crim.  Code,  ^  287.  But  there  is  no 
statute  providing  that  there  shall  be  no  stay  where  the  judgment  imjMJses 
only  a  fine  and  costs.  Hence  a  judgment  imposing  only  a  fine  and  costs  must 
be  stayed  p^ending  an  appeal;  and,  if  the  judgment  for  tiie  fine  and  costs  is  to 
be  stayed,  it  would  seem  to  follow  that  all  incidents  thereof — all  judgments 
or  orders  having  for  their  object  merely  the  enforcement  of  the  judgment  tor 
the  fine  and  costs— should  also  be  stayed  or  be  suspended  pending  the  appeal. 
And  clearly,  we  think,  such  is  the  case.  The  imprisonment  fixed  by  the  trial 
court  in  cases  of  this  kind  is  not  for  the  purpose  of  punishment,  but,  like  the 
issuing  of  an  ordinary  execution,  is  resorted  to  merely  as  a  means  of  enforc- 
ing the  judgment  for  the  fine  and  costs.  Comp.  Laws  1879,  c.  19a,  pars.  928, 
943,  944;  In  re  Boyd,  34  Kan.  573;  S.  C.  9  Pac.  Rep.  240. 

Now,  if  the  imprisonment  in  cases  of  this  kind  is  resorted  to  only  for  the 
purpose  of  enforcing  the  judgment  for  the  fine  and  costs,  and  if  the  judg- 
ment for  the  fine  and  costs  is  suspended  pending  the  appeal,  it  would  be  im- 
proper during  such  suspension  to  imprison  the  defendant,  or  to  issue  an  exe- 
cution against  him.  It  would  be  improper  to  imprison  him  for  the  purpose 
of  requiring  him  to  do  something  which  for  the  time  being  he  is  not  required 
to  do.  It  would  be  improper  to  imprison  him  for  the  purpose  of  requiring 
him  to  pay  a  fine  or  costs,  when  for  the  time  being  he  could  not  legally  or 
properly  be  required  to  pay  the  same.  But  if  he  should  pay  the  fine  and  costs 
for  the  purpose  of  avoiding  the  imprisonment,  then  what  would  become  of 
his  appeal?  From  the  time  of  such  payment  his  appeal  would  be  valueless. 
Pending  the  appeal  in  the  supreme  court  we  think' the  entire  judgment  is 
suspended, — that  with  regard  to  the  imprisonment  as  well  as  that  with  re- 
gard to  the  payment  of  a  tine  or  costs.  The  doubt  expressed  in  the  case  of 
In  re  Chambers,  30  Kan.  455,  S.  C.  2  Pac.  Rep.  646,  was  there  inserted  in  def- 
erence to  the  opinion  of  an  able  and  learned  district  judge  of  this  state;  but, 
after  a  careful  examination  of  the  entire  question,  we  are  of  the  opinion  that 
there  is  not  much  room  for  such  doubt. 

The  only  other  question  presented  in  this  case  is  wiiether  the  court  below 
erred  in  ordering  tliat  the  defendant  be  committed  to  the  county  jail  of  Cloud 
county  until  the  fine  and  costs  adjudged  against  him  should  be  paid.  We  do 
not  understand  that  it  is  claimed  by  the  defendant  tliat  the  ordinance  under 
which  the  defendant  was  convicted  and  sentenced  is  invalid  or  void.  In- 
deed, we  think  he  admits  that  it  is  valid;  and,  that  it  is  valid,  we  would  re- 
fer to  the  case  of  Franlm  v.  Westfall,  27  Kan.  614.  But  the  defendant 
claims  that  there  was  no  authority  for  the  court  below  to  commit  the  defend- 
ant to  the  county  jail ;  that  if  there  was  any  authority  to  commit  him  at  all,  it 
was  to  the  jail  of  the  city  of  Miltonvale,  and  not  to  the  jail  of  Cloud  county. 
Now,  this  is  a  question  of  but  sliglit  importance;  for  if  the  court  below  had 
the  power  to  commit  the  defendnnt  to  the  jail  of  the  city,  and  not  to  the  jail 
of  the  county,  then  we  could  order  that  the  judgment  of  the  court  below  be 
modified  and  corrected  to  that  extent.  But  is  not  the  judgment  of  the  court 
below  correct?  It  is  true  that  section  66  of  the  act  relating  to  cities  of  the 
third  class,  which  took  effect  April  3,  1871,  provides,  among  other  things, 
that  cities  of  the  third  class  shall  have  the  power  to  pass  ordinances  for  the 
confinement  of  persons  in  the  city  prison  who  may  fail  to  pay  fines,  forfeit- 
ures, etc.,  and  does  not  mention  the  county  jail.  Comp.  Laws  1879.  par.  92H. 
And  it  is  also  true  that  the  ordinance  under  which  the  defendant  was  con- 
victed provided  for  the  imprisonment  of  violators  of  the  ordinance  in  the 


Digitized  by 


Google 


Kan.]  FINLEY   V.  FUNK.  16 

city  jail,  and  did  not  provide  for  imprisonment  in  the  county  jail.  But  sec- 
-tion  1  of  chapter  84  of  the  Laws  of  1879,  which  amends  section  81  of  tlie  act 
relating  to  cities  of  tlie  third  class,  and  which  took  effect  on  March  15,  1879, 
provides,  as  already  stated,  that  in  cases  of  this  kind  *Mt  shall  be  part  of  the 
judgment  that  the  defendant  stand  committed  to  the  city  prison,  or  the  jail 
of  the  county  in  which  the  judgment  is  rendered,  until  the  judgment  is  com- 
plied with."  From  this  section  it  clearly  appears  that  the  court  in  rendering 
the  judgment  has  a  discretion  whether  to  commit  the  defendant  to  the  city 
prison  or  to  commit  him  to  the  county  jail;  and  this  statute,  being  the  last 
expression  of  the  will  of  the  legislature  upon  the  subject,  must  govern,  and 
we  do  not  think  that  the  city,  or  the  city  council,  has  the  authority,  by  or- 
dinance or  otherwise,  to  take  away  this  discretion  from  the  court  trying  the 
cause.  Besides,  it  does  not  appear  that  there  was  any  city  jail  in  existence 
at  Milton  vale  at  the  time  the  judgment  in  this  case  was  rendered.  From 
anything  appearing  in  the  case,  there  may  not  have  been  any  such  city  jail; 
or,  if  there  was,  then  it  may  not  have  been  in  a  suitable  condition  for  the  con- 
finement of  prisoners.ih  it.  In  all  probability,  the  court  below  exercised  a 
proper  judicial  discretion  in  committing  the  defendant  to  the  county  jail, 
and  therefore  we  cannot  reverse  or  modify  its  judgment  because  of  any  sup- 
posed abuse  of  judicial  discretion. 

In  the  case  brought  to  thib  court  on  appeal  the  judgment  of  the  court  below 
will  be  affirmed. 

In  the  hcLbeas  corpus  case,  it  is  adjudged,  in  favor  of  the  defendant,  that 
the  imprisonment  from  July  21,  1886,  to  July  27,  1886,  was  illegal,  and  that 
from  July  21,  1886,  up  to  the  present  time  the  defendant  has  been  entitled  to 
his  liberty;  but,  as  the  defendant's  appeal  has  now  been  determined  and  ad- 
judicated against  him,  his  right  to  his  liberty  has  also  terminated.  From 
this  time  on,  until  the  linn  and  costs  shall  be  paid,  any  imprisonment  to  en- 
force the  payment  of  such  fine  and  costs  may  be  legal.  The  defendant  will 
be  remanded  to  the  custody  of  the  sheriff  until  such  fine  and  costs  are  paid. 

(All  the  justices  concurring.) 

(86  Kan.  G6S)  FlNLET  V.  FUNK. 

(Supreme  Court  of  Kansas.    October  7,  1886.) 

1.  Arbithation — ^What  may  be  Submitted. 

All  controversies  of  a  civil  nature,  including  disputes  concerning  real  estate,  may 
be  the  subject  of  arbitr^tlun.  Stigers  v.  Stigers,  5  Kan.  652,  referred  to  and  disax>* 
proved. 

2.  CoNTBACT — Consideration — Disputed  Boundaey. 

A  dispute  had  long  existed  between  the  plaintiff  and  defendant  in  regard  to  the 
boundary  line,  running  north  and  south,  dividing  two  contiguous  tracts^of  land 
which  they  owned.  The  defendant  claimed  that  a  certain  hedge  was  standing  upon 
the  true  hne,  while  the  plaintiff  claimed  that  it  was  three  rods  further  east.  A 
written  agreement  was  finally  entered  into,  establishing  the  boundary  on  the  line 
clainied  by  the  defendant.  As  a  part  of  the  contract  the  defendant  agreed  to  pay 
the  plaintiff  for  the  strip  of  land  lying  between  the  established  line  and  the  one 
claimed  by  the  plaintiff,  which  was  ascertained  to  be  two  and  one-half  acres, 
the  value  thereof  to  be  fixed  by  arbitration.  Held^  in  an  action  on  the  agreement 
to  recover  the  value  of  the  lan^,  that  the  mutual  concessions  of  the  parties  in  fixing 
the  disputed  boundary  line,  and  the  relinquishment  by  the  plaintiff  of  his  claim  to 
the  disputed  strip  of  land,  is  sufficient  consideration  to  support  the  defendant's 
promise  to  pay  the  value  of  the  strip,  and  that  the  contract  is  valid,  and  should  be 
upheld.    Johnston,  J.,  dissenting. 

Error  from  Labette  county. 

This  was  an  action  brought  by  James  T.  Finley  against  Adam  Funk,  in  the 
district  court  of  Labette  county,  to  recover  the  sum  of  $300  alleged  to  be  due 
under  a  certain  agreement,  which  is  set  out  at  length  in  the  petition.  The 
petition  and  agreement  are  as  follows: 

"The  plaintiff,  James  T.  Finley,  for  cause  of  action  against  the  defendant. 
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Adam  Funk,  alleges  that  he,  the  said  plaintiff,  Ms  the  owner  of  the  S.  E. 
quarter  of  section  26,  township  31,  range  17,  Labette  county,  Kansas;  that  the 
said  defendant  was,  at  the  date  first  hereinafter  mentioned,  the  owner  of  the 
S.  W.  quarter  of  said  section ;  that  for  many  years  past  there  lias  been  a  dif- 
ference between  said  plaintiff  and  said  defendant  relative  to  the  true  location 
of  the  quarter-section  corner  on  the  south  line  of  said  section,  the  same  being 
the  corner  marking  the  south  end  of  the  dividing  line  between  the  land  owned 
by  plaintiff  and  defendant  as  above  described,  and  the  true  location  of  said 
line  has  been  doubtful  and  uncertain, — ^the  said  plaintiff,  as  he  believed, 
rightfully  claiming  to  own  the  land-  up  to  a  line  running  to  a  point  equidis- 
tant from  the  S.  E.  and  S.  W.  corners  of  said  section,  and  the  defendant 
claiming  to  own  the  land  up  to  a  line  running  to  a  point  three  rods  east  of 
said  central  point,  which  would  make  his  quarter  section  about  six  rods  longer 
on  its  south  line  than  plaintiff's  quarter  section. 

"And  the  plaintiff  alleges  that  the  same  question  as  to  the  true  location  of 
said  quarter-section  corner  existed  between  J.  B.  Swart  and  H.  Bouton,  land- 
owners in  the  north  half  of  section  35,  lying  immediately  south  of  said  sec- 
tion 26;  that  the  county  surveyor  of  said  county,  pursuant  to  notice  received 
from  said  J.  B.  Swart,  had  notified  all  of  said  parties  that  on  the  twelfth  day 
of  June,  1884,  he  would  establish  said  corner;  that  at  the  time  named  all  of 
said  parties  were  present,  and  said  Swart  and  Punk  had  made  and  submitted 
to  said  surveyor  certain  affidavits,  and  the  said  plaintiff  and  the  said  Bouton 
had  submitted  a  portion  of  their  evidence,  when  a  difference  arose  as  to  the 
right  of  said  plaintiff  and  Bouton  to  have  inspection  of  the  affidavits  submit- 
ted by  said  Swart  and  Punk, — the  said  plaintiff  claiming  the  right  to  look  at 
said  affidavits,  and  the  said  surveyor  refusing  them  permission  to  do  so;  that 
thereupon  said  plaintiff  and  Bouton  refused  to  proceed  further  with  their  evi- 
dence before  said  surveyor,  and  stated  that  they  would  appeal  from  any  report 
thereof  which  said  surveyor  might  make  adverse  to  their  interests;  that  there- 
upon all  of  said  parties  agreed  to  dispense  with  the  services  of  said  county 
surveyor  in  establishing  said  corner,  and,  as  a  means  of  avoiding  all  difficul- 
ties and  litigation  concerning  the  location  of  said  corner,  entered  into  and 
executed  the  written  agreement,  a  copy  of  which  is  hereto  attached,  marked 
•A,'  and  made  a  part  hereof,  and  said  corner-stone  was  thereupon,  by  said 
parties,  located  and  established  in  conformity  with  said  agreement,  and  said 
defendant,  Punk,  has  ever  since  been  in  th«  quiet  and  undisputed  possession 
and  control  of  the  strip  of  land  described. 

"And  plaintiff  alleges  that  said  county  surveyor  computed  the  quantity  of 
land  for  which  said  defendant  agreed  to  pay  as  aforesaid >  and  the  same 
amounted  to  2J  acres,  and  there  were  and  are  in  fact  two  and  one-half  acres 
in  said  ^trip;  that  said  plaintiff  has  in  all  respects  on  his  part  complied  with 
the  provisions  of  said  agreement,  and,  in  pursuance  thereof,  selected  an  ar- 
bitrator to  value  said  land  as  agreed,  and  the  said  defendant  also  selected  one, 
but  afterwards  the  said  defendant,  wrongfully  and  without  cause,  induced 
the  arbitrator  selected  by  him  to  refuse  to  act  in  the  matter,  and  since  then 
the  said  defendant  has  refused  to  select  another  arbitrator,  and  has  notified 
plaintiff  that  he  will  not  submit  the  valuation  of  said  land  to  arbitration,  as 
provided  by  said  agreement,  and  that  he  will  not  pay  for  the  same,  and  has 
ever  since  refused  to  pay  for  said  land,  or  to  submit  the  question  as  to  the 
value  thereof  to  arbitration,  as  agreed,  though  often  requested  by  said  plain- 
tiff so  to  do, — all  to  the  great  damage  of  plaintiff,  in  tiie  sum  hereinafter 
named. 

"And  plaintiff  alleges  that  on  the  thirtieth  day  of  June,  1884,  said  county 
surveyor  filed  in  the  office  of  the  register  of  deeds  in  and  for  said  county  a 
plat  and  notes  of  said  survey,  establishing  said  quarter-section  corner  at  the 
point  agreed  upon,  the  same  as  if  said  corner  had  been  established  by  him 
upon  the  evidence,  instead  of  upon  the  agreement  of  the  parties  as  aforesaid. 
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and  by  reason  of  the  facts  hereinbefore  set  forth  no  appeal  has  been  taken 
therefrom ;  that  the  value  of  said  land  in  said  strip,  for  which  said  defendant 
agreed  to  pay  as  aforesaid,  is,  and  was  at  the  date  of  said  agreement,  not  less 
than  $300.  Wherefore  said  plaintiff  asks  judgment  for  the  sum  of  $300,  to- 
gether with  interest  and  costs." 

"ExiiIiJiT  A. 

"Articles  of  agreement  between  J.  B.  Swart,  owner  of  the  N.  W.  quarter 
of  section  35,  township  31,  range  17,  Labette  county,  Kansas,  and  H.  Bouton, 
owner  of  the  west  half  of  the'N.  E.  quarter  of  the  same  section,  and  J.  T. 
Finley,  owner  of  the  S.  E.  quarter,  and  Adam  Funk,  owner  of  the  S.  W.  quar- 
ter, of  section  26,  town  31,  range  17,  in  said  county  and  state,  witnesseth : 

"Whereas,  there  has  heretofore  been  a  dispute  and  question  about  the  lo- 
cation of  the  quarter-section  corner  common  to  the  land  described  on  tlieline 
between  said  sections  26  and  35,  now  it  is  agreed: 

"(1)  That  said  quarter-section  corner  of  said  line  between  said  sections  26 
and  35  shall  be,  and  hereby  is,  forever  established  on  a  line  with  the  hedges 
dividing  the  land  of  said  Swart  and  Bouton  and  Funk  and  Finley. 

"(2)  That  said  Swart  shall  pay  to  said  Bouton  the  value  of  the  strip  of  land 
lying  west  of  the  hedge  between  the  said  lands  of  said  Swart  and  Bouton,  and 
east  of  a  line  drawn  or  extended  southerly  from  a  point  this  day,  by  actual 
measurement,  found  to  be  equidistant  between  the  N.  E.  and  N.  W.  corners 
of  said  section  35,  towards  the  quarter-section  corner  in  the  south  liueof  said 
section. 

"(8)  That  said  Funk  shall  pay  to  said  Finley  the  value  of  the  strip  of  land 
lying  west  of  the  hedge  between  the  land  of  Funk  and  Finley,  and  east  of  a 
line  extended  northerly  from  the  point  this  day  ascertained  to  be  equidis- 
tant from  the  S.  E.  and  S.  W.  corners  of  said  section  26!  towards  the  quar- 
ter-section comer  on  the  north  line  of  said  section. 

"(4)  All  parties  agree  that  the  county  surveyor  shall  compute  the  quantity 
of  land  in  each  of  the  strips  described,  and  the.  value  thereof  shall  be  Hxed  by 
three  disinterested  arbitrators,  one  to  be  chosen  by  Swart  and  one  by  Bouton, 
and  the  two  to  choose  a  third,  for  the  land  in  section  35;  and  one  to  be  se- 
lected by  Finley  and  one  by  Funk,  the  two  so  chosen  to  select  a  third,  for  the 
land  in  section  26.  One  set  of  arbitrators  may  value  the  land  in  each  section, 
if  agreed ;  and  all  parties  hereby  agree  to  abide  the  decision  of  said  arbitra- 
tors, and  said  Swart  and  Funk  agree  to  pay  the  amount  of  their  respective 
awards  within  ten  days  from  the  date  of  such  award;  arbitrators  to  be  se- 
lected within  ten  days  from  the  date  hereof.  The  parties  to  whom  said 
awards  are  to  be  paid,  as  above  provided,  may  declare  this  contract  void  as 
far  as  it  affects  them,  unless  said  awards  are  paid  as  above  provided,  or  they 
may  enforce  said  awards  by  any  proceedings  necessary  to  collect  the  same. 

^  Dated  this  eleventh  day  of  June,  1884. 

[Signed]  "J.  B.  Swart. 

"Adam  Funk. 
••J AS.  T.  Finley. 

hia 
"H.   X  Bouton." 
luarlc. 

The  defendant  filed  an  answer,  to  which  the  plaintiff  replied.  At  the  trial 
of  the  cause  the  defendant  objected  to  the  introduction  of  any  evidence  un- 
der the  petition,  on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  This  objection  was  sustained,  and  judgment  rendered 
in  favor  of  the  defendant  for  costs,  to  which  ruling  and  judgment  an  excep- 
tion was  taken  by  the  plaintiff,  who  brings  the  case  here  for  review. 

Kimball  <&  Osgood,  for  plaintiff  iii  error.  Perkins  tfe  Morrison,  for  defend- 
ant in  error. 

v.l2p.no.l— 2 
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Johnston,  J.  Two  principal  reasons  are  urged  against  the  sufficiency  of 
the  petition,  the  first  of  which  is  that  the  cause  of  action  attempted  to  be  set 
forth  is  based  on  an  agreement  to  arbitrate  a  dispute  concerning  real  estate, 
and  it  is  argued  that  such  a  dispute  is  not  tlie  subject  of  arbitration.  Tliis 
}>osition  cannot  be  maintained.  It  seems  tluit  in  an  early  day  there  was  some 
doubt  wliether  controversies  concerning  land  could  be  submitted  to  arbi- 
tration, but  this  doubt  can  hardly  be  said  to  exist  now. 

In  discussing  what  may  be  the  subject-matter  for  submission,  Mr.  Morse, 
in  his  work  on  Arbitration  and  Award,  says:  "In  England,  in  old  times,  the 
right  to  submit  to  arbitration  disputes  concerning  real  estate,  especially  where 
tlie  actucrt  title  was  in  dispute,  was  regarded  with  great  jealousy.  But  any 
doubt  concerning  the  validity  of  such  submissions  lias  been  longsince  entirely 
dissipated.  In  the  Unit^Kl  States  few  traces  of  the  ancient  doctrine  are  to  be 
found,  and  there  is  no  question  that  any  dispute  whatsoever  relating  to  realty 
may  be  submitted  to  arbitration."  And  he  cites  numerous  authorities  to  sus- 
tain the  conclusion  which  lie  has  reached.     Morse,  Arb.  54. 

Mr.  Caldwell,  in  his  treatise  on  Arbitration,  (page  3,)  after  speaking  of 
the  doubt  which  formerly  existed  upon  the  question,  concludes  as  follows: 
"Indeed,  at  the  present  day  it  is  quite  clear  that  any  disputes  concerning  land 
may  be  referred  to  arbitration,  and  that  one  party  may  be  directed  to  execute 
all  the  necessary  conveyances  to  the  other,  and  to  perform  all  such  acts  as 
may  be  requisite  to  confer  the  right  and  the  possession." 

The  only  case  cited  to  sustain  the  objection  is  that  of  IStigersY,  Stigers,  which 
is  noted  in  the  appendix  of  5  Kan.  652.  No  opinion  was  written  in  the  case, 
and  the  grounds  upon  which  the  decision  was  based  cannot  now  be  definitely 
ascertained.  It  appears  to  have  been  an  action  to  recover  real  estate,  and 
the  plaintitT  offered  in  evidence  an  arbitration  bond  executed  by  the  parties, 
and  an  award  of  the  arbitrator,  which  were  excluded  by  the  court  for  reasons 
not  stated.  It  is  true,  the  syllabus  of  the  case,  as  it  is  reported,  sustains  the 
view  contended  for  by  the  defendant;  but  whether  the  syllabus  was  prepared 
by  the  justice  who  pronounced  the  decision  in  the  case,  or  by  the  reporter,  is 
not  known.  At  the  time  the  decision  was  made,  there  was  no  statute,  as 
there  is  now,  providing  that  the  justice  delivering  the  opinion  shall  prepare 
and  file  a  syllabus  of  the  points  decided  in  the  case.  The  syllabus  of  the  case, 
by  whomsoever  prepared,  states  a  doctrine  which  is  in  conflict  with  well- 
settled  law,  that  we  cannot  approve  or  follow.  If  there  w^as  ever  any  doubt 
in  this  state  of  the  right  to  submit  such  controversies  to  arbitration,  it  has 
been  settled  by  recent  legislation.  In  1876  it  was  enacted  "that  all  persons 
who  shall  have  any  controvei-sy  or  controversies  may  submit  such  controversy 
or  controversies  to  the  arbitration  of  any  person  or  persons  to  be  mutually 
agreed  upon  by  the  parties."  Laws  1876,  c.  102,  §  1.  The  language  of  this 
provision  is  broad  and  inclusive,  and  covers  disputes  concerning  real  estate 
equally  with  disputes  relating  to  personal  property. 

The  other  objection  to  the  petition  is  that  it  fails  to  show  that  the  plaintiff 
ever  had  any  interest  in  the  strip  of  land  for  which  he  demands  payment,  or 
that  he  relinquished  any  right  thereto  to  the  defendant,  or  that  the  defend- 
ant received  anything  at  his  hands  that  he  was  not  already  entitled  to,  and 
therefore  that  there  was  no  consideration  for  defendant's  agreement  to  pay 
for  the  disputed  strip  of  land.  From  the  petition  it  appears  that  the  plain- 
tifl!  and  the  defendant  were  the  owners  of  adjoining  tracts  of  land;  the  plain- 
tiff owning  the  S.  E.  4  of  section  26,  and  the  defendant  the  S.  W.  J  of  the  same 
section.  For  many  years  a  dispute  existed  between  them  relating  to  the  true 
location  of  the  boundary  line  dividing  these  tracts.  Finley  claimed  that  the 
true  line  of  division  wai  one  lying  equidistant  from  the  east  and  west  lines 
of  the  section,  while  Funk  claimed  that  his  land  extended  to  a  line  three  rods 
east  of  the  middle  boundary  as  claimed  by  Finley,  which  would  make  Funk's 
quarter  section  six  rods  longer  on  its  south  line  than  Finley's  quarter 
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tion.  On  the  twelfth  of  June,  1884,  they  undertook  to  have  the  boundary 
line  established  by  the  county  surveyor,  as  provided  by  statute;  but,  a  dis- 
pute arising  as  to  the  procedure,  they  agreed  to  dispense  with  the  services  of 
the  county  surveyor  in  establishing  the  corner,  and  they  fixed  upon  a  bound- 
ary line  by  an  agreement  between  themselves.  The  agreement  was  in  writ- 
ing, and  by  it  the  boundary  was  established  on  the  line  contended  for  by 
Funk,  and  upon  which  a  hedge  was  standing.  As  a  part  of  the  agreement  it 
was  stipulated  that  "said  Funk  shall  pay  to  said  Finley  the  value  of  the  strip 
of  land  lying  west  of  the  hedge  between  the  land  of  Funk  and  Finley,  and 
east  of  the  line  extended  northerly  from  the  point  this  day  ascertained  to  be 
equidistant  from  the  south-east  and  south-west  corners  of  said  section  26, 
towards  the  quarter-section  corner  on  the  north  line  of  said  section."  It  was 
stipulated  that  the  county  surveyor  should  compute  the  quantity  of  land  in 
the  strip  described,  and  its  value  was  to  be  determined  by  three  arbitrators, 
one  to  be  chosen  by  Finley  and  the  other  by  Funk,  and  the  two  so  chosen  to 
select  a  third ;  and  the  parties  agreed  to  abide  the  decision  of  these  arbitrators, 
and  that  Funk  should  pay  the  amount  of  the  award  within  10  days  from  the 
time  it  was  made,  and  that,  unless  the  award  was  paid  in  the  time  stated, 
Finley  was  at  liberty  to  declare  the  contract  void  so  far  as  it  affected  him,  or 
he  might  enforce  it  by  any  proceeding  necessary  to  collect  the  same.  It  is 
alleged  that  the  county  surveyor  computed  the  quantity  of  land  in  the  strip, 
and  found  that  it  amounted  to  two  and  one-half  acres,  and  that  the  plaintiff 
has  complied  in  every  respect  with  the  provisions  of  the  agreement,  but  that 
the  defendant  has  refused  to  select  an  arbitrator,  and  has  notified  the  plain- 
tiff that  he  will  not  pay  for  said  land,  nor  submit  the  question  as  to  the  value 
thereof  to  arbitration,  as  agreed,  and  that  the  value  of  the  land  Included  in 
the  strip  wjis  S300. 

This  agreement  is  somewhat  ambiguous  in  its  terms,  but  the  majority  of  the 
court  are  of  the  opinion  that  it  is  valid,  and  that  the  petition  states  a  cause 
of  action.  The  view  taken  by  the  court  is  tijat  all  the  provisions  of  the  agree- 
ment must  be  taken  together;  and  if,  by  any  reasonable  construction,  it  can  be 
upheld,  it  should  be  done.  By  this  agreement  the  parties  sought  to  settle  a 
perplexing  question  of  boundaries,  and  avoid  what  might  be  a  protracted  and 
expensive  litigation.  The  agreement  is  one  they  hivd  a  right  to  make,  and 
its  purpose  is  looked  upon  by  the  courts  with  favor.  It  has  been  said,  in  a 
case  where  disputed  boundary  lines  were  involved,  that  "it  is  the  policy  of 
the  law  to  allow  parties  to  settle  and  adjust  doubtful  and  disputed  facts  be- 
tween themselves;  and,  when  such  a  matter,  which  before  was  uncertain,  has 
been  ^stiiblished  by  agreement  between  the  parties  upon  good  consideration 
passing  between  them,  they  are  not  permitted  afterwards  to  deny  it."  Vos- 
burgh  v.  Teator,  32  N.  Y.  567. 

The  fact  that  the  parties  entered  into  an  agreement  is  evidence  that  they 
desired  as  far  as  possible  to  waive  and  dispense  with  formalities;  and,  even 
if  the  agreement  was  formally  defective,  the  court  should  seek  to  uphold  it, 
and  carry  out  the  obvious  intent  of  the  parties.  The  defendant  claimed  that 
his  land  extended  to  the  hedge,  while  the  plaintiff  insisted  that  the  hedge 
stood  three  rods  over  on  his  land.  They  employed  a  surveyor,  and  testimony 
was  taken  in  an  ineffectual  effort  to  ascertain  the  true  line.  The  line  was 
fixed,  and  the  defendant,  as  a  settlement  of  the  question,  agreed  to  pay  tlu^ 
value  of  the  disputed  strip.  The  consideration  for  the  agreement,  as  the 
plaintiff  contends,  is  the  mutual  concessions  of  the  parties  in  fixing  the  di- 
viding line,  and  the  abandonment  by  the  plaintiff  of  any  claim  to  the  dis- 
puted strip,  which  is  deemed  by  the  court  to  be  sutficient  to  sustain  the  defend- 
ant's promise.  The  other  view,  and  the  one  entertained  by  the  writer  of  this 
opinion,  is  that  the  agreement  was  without  consideration,  and  is  invalid. 
The  subject  of  the  controversy  between  the  parties  was,  where  was  the  true 
line  of  division  between  their  farms?    It  was  expressly  agreed  by  them  that 
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the  boundary  is  forever  established  on  a  line  with  the  hedge,  which,  by  an- 
other provision  of  the  agreement,  is  said  to  divide  the  land  of  Funk  and  Fin- 
ley.  .  It  seems  to  me  that  the  parties  did  not  seek  to  make  a  new  boundary 
line,  nor  to  change  the  old  line,  but  only  undertook  lo  find  and  fix  the  pre- 
existing line, — the  true  line  of  division  between  the  two  quarter  sections. 
The  land  lying  west  of  this  line,  including  tlie  strip  in  question,  was  owned 
by  Funk,  <and  in  which  Finley  had  no  interest.  He  owned  no  more  than  the 
south-east  quarter  section,  which  extended  eastwardly  to  a  hedge,  and  no  fur- 
ther, and  lie  therefore  had  no  interest  in  the  strip  west  of  the  hedge,  nor  in 
any  part  of  the  south-west  quarter,  to  convey.  It  is  true  that  Funk  agreed  to 
pay  Finley  the  value  of  two  and  one-half  acres  of  land,  and  we  should,  if 
possible,  upliold  the  agreonient,  and  give  effect  to  the  apparent  purpose  of  the 
parties;  but  no  agreement  can  be  upheld  that  is  not  founded  upon  a  valid  and 
sufficient  consideration.  The  stated  and  only  consideration  for  the  promise 
of  Funk  is  the  two  and  one-half  acres  of  land,  which,  as  we  have  seen,  he  al- 
ready owned,  and  in  which  the  plaintiff  had  no  interest  to  convey.  If  the  agree- 
ment is  interpreted  as  showing  that  the  parties  regarded  the  line  three  rods 
east  of  the  hedge  to  be  the  true  one,  and  that  the-land  included  in  tlie  strip 
belonged  to  Finley,  which,  from  the  language  employed,  would  seem  to  be  a 
strained  interpretation,  it  would  still  fail  of  its  purpose.  In  the  opinion  of 
the  writer,  the  agreement  is  not  effective  as  a  conveyance,  and  would  not  oper- 
ate to  transfer  the  title  of  the  disputed  strip  of  land  to  the  defendant.  It  is 
not  alleged  in  the  petition  that  any  deed  or  instrument  which  would  operate 
as  a  conveyance  of  any  part  of  plaintiff's  quarter  section  had  been  tendered  to 
the  defendant. 

Another  point  presented  against  the  petition  by  the  defendant  is  that  it 
contains  an  allegation  that  the  surveyor  proceeded  with  the  survey  alleged 
to  have  been  begun  by  him,  and  filed  his  plat  and  notes  with  the  register  of 
deeds,  showing  that  the  corner  was  established  on  the  evidence  produced  be- 
fore him,  instead  of  upon  the  agreement  of  the  parties;  and  it  is  claimed  that 
that  survey  is  conclusive  upon  the  parties.  This  point  is  answered  by  the 
allegation  that  the  services  of  the  surveyor  in  establishing  the  corner  were 
dispensed  with,  and  that  the  line  was  established  by  the  agreement,  which  is 
here  held  to  be  valid. '^  The  action  of  the  surveyor  was  taken  subsequently 
to  this  agreement,  and  is  not  binding  upon  the  plaintiff. 

From  the  conclusion  reached,  it  follows  that  the  ruling  of  the  district 
court  holding  the  petition  to  be  insufficient  must  be  held  erroneous,  and  its 
judgment  will  therefore  be  reveraed,  and  the  cause  remanded  for  another 
trial. 

(All  the  justices  concurring,  except  as  to  the  second  paragraph  of  the  syl- 
labus, in  which  Justice  Johnston  does  not  concur.) 


(35  Kan.  669) 

Baker  Manuf'g  Co.  o.  Fisher  and  others. 

(Supreme  Court  of  Kansas.    October  7,  1886.) 

Bail  and  Recognizance — Vacating  Order  of  Arrest— Discharge. 

The  bail  in  an  undertaking  for  a  defendant  arrested  in  a  civil  action,  executed 
under  section  159  of  the  Civil  Code,  is  exonerated,  if  the  order  of  arrest  is  errone- 
ously vacated  by  the  district  court,  or  the  iudge  thereof,  on  account  of  the  alleged 
insufficiency  of  the  affidavit  upon  which  the  order  is  issued,  and  no  stay  of  the  or- 
der of  vacation  is  granted ;  as  the  right  to  arrest  or  surrender  the  defendant,  given 
by  the  statute  to  the  bail  as  tlieir  security.  Is  taken  away  by  such  vacation  and  dis- 
charge. 

Error  from  Sumner  county. 

On  March  16, 1882,  the  Baker  Manufacturing  Company  brought  their  action 
against  G.  W.  Knotts  and  H.  Wallace,  partners  as  Knotts  &  Wallace,  for  the 
recovery  of  82,009.60,  upon  an  account  for  goods,  wares,  and  merchandise. 
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Summons  was  issued,  and  the  defendants  were  legally  served.  At  the  issu- 
ance of  the  summons,  an  order  of  arrest  was  issued  in  the  case,  and  thereon 
G.  W.  Knotts  was  arrested  and  held  in  custody  until  the  execution  of  a  bail- 
bond,  signed  by  himself  and  L.  H.  Fisher,  W.  O.  Barnett,  E.  L.  Brown,  J. 
W.  Fisher,  and  J.  R.  Messerly»  as  sureties.  Thereupon  Knotts  was  released. 
On  March  22, 1882,  the  order  of  arrest  was  vacated  and  set  aside  by  the  judge 
of  the  district  court  on  account  of  the  alleged  insufficiency  of  the  affidavit 
upon  which  the  order  was  issued.  The  judge  refused  to  allow  the  plaintiff  to 
amend  the  affidavit,  and  this  ruling  was  excepted  to.  The  case  was  then 
brought  to  this  court  by  a  proceeding  in  error,  and  the  ruling  of  the  district 
judge  reversed.  This  court  held  "that  the  judge  had  power  to  permit  the 
amendment,  and,  under  the  circumstances,  ought  to  have  done  so;  for  the 
affidavit,  if  not  sufficient,  certainly  showed  dishonesty  on  the  part  of  the  de- 
fendants." Baker  Mamifg  Co.  V.  Knotts,  30  Kan.  356;  S.  C.  2  Pac.  Rep. 
510.  On  April  8,  1882,  the  plaintiff  recovered  judgment  against  Knotts  & 
Wallace  for  the  sum  of  $2,017.24,  and  also  for  $28.28  costs.  On  September 
29, 1883,  in  pursuance  of  the  mandate  of  this  court,  and  by  leave  of  the  dis- 
trict court,  plaintiff  filed  an  amended  affidavit  for  an  order  of  arrest.  On 
October  5,  1883,  the  plaintiff  sued  out  an  execution  upon  the  judgment 
against  the  person  of  G.  W.  Knotts,  directed  to  the  sheriff  of  Sumner  county. 
On  November  30,  1883,  the  sheriff  made  return  upon  this  order  that  he  was 
unable  to  find  Knotts  within  his  county.  The  amount  due  upon  the  judgment 
at  the  commencement  of  this  action  was  $2,017.24,  with  interest  from  April 
8,  1882,  at  7  per  cent,  per  annum,  and  costs. 
The  bail-bond  is  in  words  and  figures  as  follows: 

"Know  all  men  by  these  presents  that  G.  W,  Knotts,  as  principal, 
,  as  sureties,  are  held  and  firmly  bound  unto  the  Baker  Manufact- 
uring Company  in  the  full  sum  of  four  thousand  nineteen  and  20-100 
($4,Sl9.20)  dollars,  to  the  payment  of  which,  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors,  administrators,  and  assigns,  forever. 
The  condition  of  the  above  obligation  is  such  that  whereas,  the  above  Baker 
Manufacturing  Company  have  begun  a  civil  action  in  the  district  court  of 
Sumner  county,  Kansas,  against  the  firm  of  Knotts  &  Wallace,  for  the  sum 
of  two  thousand  and  nine  and  60-100  ($2,009.60^  dollars;  and  whereas,  the 
Baker  Manufacturing  Company  have  filed  their  affidavit  charging  the  said 
Knotts  So  Wallace  with  fraud  in  disposing  of  their  goods  and  merchandise; 
and  whereas,  the  above-bounden  G.  W.  Knotts  (member  of  the  firm  of  said 
firm  Knotts  &  Wallace^  has  been  airested  under  an  order  of  arrest  issued  by 
the  clerk  of  said  district  court:  now,  therefore,  if  judgment  shall  be  ren- 
dered in  said  action  against  said  Knotts  &  Wallace,  said  G.  W.  Knotts  will 
render  himself  amenable  to  the  process  of  said  court.  Then  and  in  that 
event  this  obligation  shall  be  null  and  void,  otherwise  to  remain  in  full  force 
and  effect  in  law. 

"Witness our  hands  this  sixteenth  day  o£  March»  1882. 

"G.  W.  Knotts. 

«L.  H.  FisflER. 

"E.  L.  Brown. 

*•  J.  W.  FiSHBE. 

"W.  O.  Barnett. 
"J.  R.  Messerlt. 
"Approved  March  17, 1882. 
"J.  M.  Thralls,  Sheriff." 

The  plaintiff  brought  its  action  to  recover  upon  this  bond,  setting  up  all 
the  foregoing  facts.  To  its  petition  the  defendants  filed  a  demurrer,  alleging 
that  the  same  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
On  April  16,  1884,  this  demurrer  was  sustained,  the  plaintiff  excepting. 
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Thereupon  judgment  was  rendered  against  plaintiff,  and  it  excepted,  and 
brings  the  case  here. 

W.  P.  Campbell,  for  plaintiff  in  error.  McDonald  d-  Parker,  for  defend- 
ant in  error. 

HoRTON,  C.  J.  The  question  in  this  case  is  whether  the  bail  have  been  ex- 
onerated from  the  obligation  of  the  undertaking  executed  by  them  March  17, 
1882.  Judgment  was  rendered  against  Knotts  &  Wallace  on  April  8,  1882, 
and  Knotts,  who  was  released  at  the  time  of  the  execution  of  the  undertak- 
ing, has  not  rendered  himself  amenable  to  the  process  of  the  court  below.  It 
appears  that  he  cannot  be  found  in  Sumner  county.  If  the  terms  of  the  un- 
dertaking solely  controlled,  the  bail  would  be  charged;  but  sections  168,  169, 
and  170  of  the  Code  are  very  important  in  the  consideration  of  this  question. 
These  sections  are  as  much  a  part  of  the  undertaking  as  if  their  terms  were 
incorporated  therein.  Section  168  provides  "that  the  bail  may  surrender  the 
defendant  to  the  sheriff  at  any  time  before  the  return-day  of  the  summons, 
in  an  action  against  them;"  and  section  169  authorizes  tlie  arrest  of  the  de- 
fendant by  his  bail  at  any  time,  for  the  purpose  of  surrender.  Section  170 
further  provides:  "The  bail  will  be  exonerated  *  •  *  by  his  [defend- 
ant's] legal  discharge,  or  his  surrender  to  the  sheriff  of  the  county  in  which 
he  was  arrested." 

On  March  22,  1882,  the  judge  of  the  district  court  vacated  the  order  of  ar- 
rest on  account  of  alleged  insufficiency  of  the  affidavit  upon  which  the  arrest 
was  made.  At  the  time  of  the  vacation  of  the  order  of  arrest  the  plaintiff 
Jisked  leave  to  make  the  affidavit  sufficient  by  amendment;  but  leave  was  re- 
fused, the  judge  holding  that  he  had  no  power  at  chambers  to  grant  leave  to 
amend.  To  this  ruling  the  plaintiff  excepted,  and  on  March  20, 1883,  nearly 
a  year  after  the  discharge  of  the  defendant,  filed  its  petition  in  error  in  this 
court  to  review  such  ruling. 

On  September  6, 1883,  the  opinion  of  this  court  was  handed  down,  revers- 
ing the  ruling  of  the  district  court,  and  remanding  the  case,  with  instructions 
to  the  court  to  permit  the  amendment  of  the  affidavit.  No  stay  of  the  ruling 
of  the  district  court  was  obtained  by  the  plaintiff;  and  from  March  22,  1882, 
until  September  6,  1883.  the  bail  had  no  legal  right  to  arrest  or  surrender  the 
defendant.  The  sheriff  had  no  right  to  hold  him  even  for  an  instant,  and 
had  no  right  to  accept  his  surrender  from  the  bail.  Therefore,  the  right  to 
arrest  and  surrender  their  principal,  given  by  the  statute  to  the  bail  as  their 
security,  was  by  the  statute  taken  away  when  the  defendant  Knotts  wjis  dis- 
charged on  March  22, 1832.  The  sureties  executed  the  undertaking  signed  by 
them  upon  the  faith  of  the  provisions  of  the  law  that  permitted  them  at  any 
time  to  arrest  and  surrender  the  ilefendant.  The  discluirge  of  the  defendant 
on  March  22,  1882,  exonerated  the  bail.  At  that  time  the  defendant  Knotts 
was  entitled  to  his  immediate  discharge,  and  neither  the  bail,  nor  the  sheriff, 
had  any  custody  or  control  of  him.     Duncan  v.  Tindall^  20  Ohio  St.  567. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 

(35  Kan.  663) 

Seaton  and  others,  Partners,  etc.,  v.  Hixon  and  another. 
{Supreme  Court  of  Kansas.    October  7,  1886.) 

1.  Mechanic's  Lien— Action— Premature  Action— Bar. 

Where  an  action  to  f<>reclose  a  lien  for  materials  furnished  for  a  building  is  pre- 
maturely brought,  and  the  judgment  is  rendered  in  the  case  against  the  plaintiff 
for  that  reason,  held,  that  such  judgment  is  not  a  bar  to  another  action  brought 
subsequently,  and  within  proper  time,  against  the  same  parties,  to  foreclose  the 
same  lien. 

2.  Same— Limitations. 

And  where  the  plaintiff  commenced  his  second  action  within  less  than  one  year 
after  his  failure  in  the  tirst  action,  though  more  than  one  year  after  the  building 
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was  completed,  held  that,  by  virtne  of  the  provisions  of  section  23  of  the  Civil  Code. 
the  action  is  not  barred  by  the  one-year  limitation  prescribed  by  section  4  of  the 
mechanic's  lien  law. 
3.  Same— Descripticn  of  Land. 

Where  a  description  of  real  estate  is  true  in  every  particular,  and  no  other  propy- 
erty  answers  to  such  description,  and  the  property  may  easily  be  found  by  any  one 
who  maj'  be  acquainted  with  such  description,  and  witli  tlie  facts  which  exist,  and 
which  may  easily  be  ascertained  upon  inquiry,  held,  that  the  description  is  suffi- 
cient; And  further  held^  that  the  description  in  the  present  case  is  sufficient. 

Error  from  Atcliison  county. 

Everest  &  Waggener  and  Torrdinson  cfe  Eaton,  for  plaintiffs  in  error,  W* 
W.  Guthrie  and  Jackson  &  Royse,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brdught  by  G.  C.  Hixon  and  A.  W. 
Pettibone.  partners  as  G.  C.  Hixon  &  Co.,  in  the  district  court  of  Atchison 
county,  Kansas,  against  William  Sanderson,  James  P.  Tracy,  and  John  A. 
Tracy,  partners  as  Sanderson  &  Tracy,  and  John  Seaton,  to  foreclose  a  me- 
chanic's lien  for  the  value  of  materials  furnished  by  the  plaintiffs,  as  sub- 
contractors, to  Sanderson  &  Tracy,  the  contractors,  and  placed  in  a  building 
upon  land  owned  by  Seaton.  On  April  13, 1880,  the  building  was  completed. 
On  May  6, 1880,  the  plaintiffs  filed  in  the  proper  otfice  their  alfidavit  for  a  lien 
upon  the  land  on  which  the  building  was  situated,  and  on  the  same  day  com- 
menced an  action  in  the  district  court  against  the  aforesaid  defendants  to 
foreclose  such  lien,  which  action  was  consolidated  with  three  other  cases  of 
like  character,  brought  by  other  plaintiffs  against  the  same  defendants.  On 
August  4,  1881.  this  consolidated  action  was  tried,  and  in  such  action  judg- 
ment was  rendered  in  favor  of  the  plaintiffs  G.  C.  Hixon  &  Co.,  and  against 
Sanderson  &  Tracy,  for  the  amount  of  their  claim  against  them;  and  judg- 
ment was  further  rendered  against  the  plaintiffs  G.  G.  Hixon  &  Co.,  and  in 
favor  of  Seaton,  denying  their  right  to  foreclose  their  lien,  upon  the  ground 
and  for  the  reiison  only  that  the  plaintiffs  had  commenced  their  action  pre- 
maturely, and  within  less  than  60  days  after  the  completion  of  said  building. 
This  judgment  was  afterwards  affirmed  by  the  supreme  court.  Macdonald  v. 
Heaton,  27  Kan.  672. 

On  May  29,  1882  this  present  action  was  commenced.  The  plaintiff^s  peti- 
tion set  forth  the  foregoing  among  otiier  facts.  To  this  petition  the  defend- 
ant John  Seaton  demurred,  upon  the  ground  that  the  petition  did  not  state 
facts  sutlicient  to  constitute  a  cause  of  action.  This  demurrer  was  overruled 
by  the  coui*t.  The  defendant  John  Seiiton  then  filed  an  answer  to  the  plain- 
tiffs* petition,  setting  forth,  in  substance — First,  a  general  denial;  second,  a 
special  denial  as  to  the  ownership  of  the  property;  third,  a  plea  of  a  former 
adjudication  of  the  matter  in  controversy;  fourth,  a  plea  of  a  certain  statute 
of  limitations.  The  plaintiffs  replied  to  this  answer.  The  other  defendants 
made  default.  On  July  22,  1884,  this  action  was  tried  upon  the  foregoing 
pleadings,  before  the  court  without  a  jury,  and  the  court  found  special  con- 
clusions of  fact  and  of  law,  and  upon  these  conclusions  rendered  judgment 
in  favor  of  the  plaintiffs,  and  against  the  defendant  Seaton,  for  the  foreclos- 
ure of  plaintiffs'  lien,  and  all  the  defendants,  as  plaintiffs  in  error,  have 
brought  the  case  to  this  court.  The  only  controversy,  however,  in  this  court, 
is  between  the  plaintiffs  G.  C.  Hixon  &  Co..  who  are  now  defendants  in  error, 
and  Seaton. 

It  is  claimed  that  the  court  below  erred  in  overruling  the  demurrer  of  the 
defendant  Seaton,  and  also  erred  in  its  conclusions  of  law.  But  the  real 
questions  presented  by  counsel  are  as  follows:  (1)  Is  the  judgment  rendered 
in  the  first  action  brought  by  G.  G.  Hixon  &  Co.  a  bar  to  the  pjrosecution  of 
this  present  action?  (2)  Is  this  present  action  barred  by  the  one-year  limit" 
atlon  prescribed  by  section  4  of  the  mechanic's  lien  law?  (3)  Is  the  descrip- 
tion of  the  property,  as  set  forth  in  the  plaintiffs'  statement  for  a  lien,  suffl- 
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eient,  or  is  it  too  indefinite  and  uncertain  ?    These  questions  we  shall  consider 
in  their  order. 

1.  Is  the  judgment  rendered  in  the  first  action  a  bar  to  the  prosecution  of  the 
present  action ?  Does  such  judgment  amount,  in  effect,  to  a  res  adjudicatai 
We  think  not.  Such  judgment  was  nothing  more  than  that  the  fii-at  action,  as 
between  the  plaintiffs  G.  0.  Hixon  &  Go.  and  John  Seaton,  for  the  foreclos- 
ure of  the  plaintiffs'  lien,  was  brought  prematurely;  that  it  was  brought 
within  less  than  60  days  after  the  couipletion  of  the  building,  which,  under 
the  statutes,  is  too  soon.  Mechanic's  Lien  Law,  8  2;  Com  p.  Laws  1879,  par. 
4169. 

2.  Is  the  present  action  barred  by  the  one-year  limitation  prescribed  by  sec- 
tion 4  of  the  mechanic's  lien  law  ?  We  think  not.  That  limitation  requires 
tliat  an  action  to  foreclose  the  iieii  shall  be  commenced  within  one  year  after 
the  building  has  been  completed ;  but  it  also  provides  that  ''the  practice,  plead- 
ings, and  proceedings  in  such  action  shall  be  in  conformity  with  the  rules 
prescribed  by  the  Code  of  Civil  Procedure,  so  far  as  the  same  are  applicable," 
(Comp.  Laws  1879,  par.  4171 ;)  and  section  23  of  the  Code  of  Civil  Procedure 
reads  as  follows: 

"Sec.  23.  If  any  action  be  commenced  within  due  time,  and  a  judgment 
thereon  for  the  plaintiff  be  reversed,  or  if  the  plaintiff  fail  in  such  action 
otherwise  than  upon  the  merits,  and  the  time  limited  for  the  same  shall  have 
expired,  the  plaintiff,  or  if  he  die,  and  the  cause  of  action  survive,  his  repre- 
sentatives, may  commence  a  new  action  witliin  one  year  after  the  reversid  or 
failure. " 

It  is  claimed  by  counsel  for  Seaton  that  the  words  ''witliin  due  time,"  as 
used  in  the  foregoing  section,  mean  a  time  within  which  tlie  action  may  be 
prosecuted, — ^a  time  not  too  soon  nor  too  late, — and  mean  only  such  time; 
and  therefore  that  as  the  first  action  was  commenced  prematurely,  and  before 
the  action  could  have  been  prosecuted  as  against  Seaton,  the  action  was  not 
commenced  "within  due  time,"  and  therefore  that  this  action  does  not  come 
within  the  saving  clause  of  said  section  23.  We  do  not  think  that  the  words 
"within  due  time,"  as  used  in  the  foregoing  section,  have  the  full  meaning 
which  counsel  for  Seaton  claim  they  have.  These  words  are  used  with  ref- 
erence to  the  full  running  of  statutes  of  limitations,  and  the  absolute  barring 
of  actions  thereby,  and  not  with  reference  to  anything  else.  All  that  they 
require  to  bring  the  action  within  said  section  23  is  that  the  action  shall  be 
commenced  before  any  statute  of  limitations  has  barred  a  recovery.  If  the 
action  is  commenced  before  it  has  been  barred  by  any  statute  of  limitations, 
then  it  is  commenced  "within  due  time,"  within  the  meaning  of  tiie  forego- 
ing section ;  but  if  it  is  not  commenced  until  after  it  has  been  barred,  then  it 
is  not  commenced  "  within  due  time."  In  the  present  case  this  second  action 
was  brought  within  less  than  one  year  after  the  plaintiffs*  failure  in  the  first 
action  in  the  district  court,  and  within  less  than  one  year  after  their  failure 
and  the  affirmance  of  the  judgment  in  the  supreme  court;  and  hence  we  do* 
not  think  that  this  present  action  is  barred  by  the  limitation  prescribed  by 
section  4  of  the  mechanic's  lien  law. 

3.  Is  the  description  of  the  property,  as  set  forth  in  the  plaintiff's  statement 
for  a  lien,  sutficient,  or  is  it  too  indefinite  and  uncertain  ?  This  statement  de- 
scribes the  property  as  being  in  the  city  of  Atchison,  Kansas,  and  the  prop- 
erty upon  which  the  aforesaid  building  was  erected,  and  as  owned  by  John 
Seaton,  and  as  "lots  15  and  16,  block  AA,  corner  Q  and  South  Fourth  streets. " 
We  think  the  description  is  amply  sufiicient,  under  the  findings  of  the 
court.  The  description  is  true  in  every  particular.  No  other  propertyan- 
swers  to  this  description,  and  the  property  may  easily  be  found  by  any  one 
who  may  be  acquainted  with  this  description,  and  with  the  facts  which  exist, 
and  which  may  easily  be  ascertained  upon  inquiry.  Such  a  description, 
when  it  can  be  so  aided  by  existing  facts,  is  always  sufficient.    The  property 
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is  in  the  corporate  limits  of  tlie  city  of  Atchison,  although  it  is  also  in  an  ad- 
dition to  that  city  south  of  the  original  boundaries  of  the  city,  and  is  usually 
described  or  designated  as  "South  Atchison."  In  such  addition  there  is  a 
block  designated  as  "A A,"  and  there  is  no  such  block  in  any  other  part  of  the 
city,  or  in  any  other  addition  thereto.  The  south-west  corner  of  said  block 
AA  is  at  the  north-east  corner  of  the  intersection  of  Fourth  and  Q'  streets, 
and  the  last-named  street  Is  situated  wholly  within  the  foregoing  "South 
Atchison"  addition,  and  there  is  only  one  "Fourth  street"  in  Atchison,  a  part 
of  which  is  in  "South  Atchison,"  and  of  course  "South  Fourth  street"  must 
be  in  "South  Atchison." 

The  description  of  the  property  contained  in  the  deed  of  conveyance  under 
which  John  Seaton  claims  is  as  follows:  "That  part  of  block  AA  of  South 
Atchison  [an  addition  to  the  city  of  Atchison  J  commencing  at  the  southwest 
comer,  running  75  feet  north;  tlience  150  feet  east;  thence  75  feet  south; 
thence  150  feet  west,  to  the  place  of  beginning;  said  plat  of  ground  being 
known  on  the  official  plat  of  the  city  of  Atchison  as  lots  15  and  16  of  block 
AA." 

We  presume  that  lots  15  and  16,  in  block  A  A,  South  Atchison,  have  well- 
de6ned  and  well-known  or  easily  ascertained  boundaries,  and  that  such  bound- 
aries are  specifically  shown  by  the  official  plat.  There  is  certainly  nothing 
in  the  record  showing  the  contrary. 

Finding  no  materiad  error  in  the  rulings  or  judgment  of  the  district  court, 
its  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


(S5  Kan.  622)  i 

Missouri  Pac.  Rt.  Co.  «.  Stevens. 

{Stq)reme  Oouri  of  JCanaas.    October  7, 1886.) 

1.  Nsoligbxcb—Railroad  Cbosbing — Whistle. 

It  is  the  duty  of  a  railroad  company,  in  running  Its  trains  over  its  track,  to  have 
the  whistle  of  its  engines  sounded  three  times,  80  rods  from  tlie  place  where  the 
railroad  crosses  any  public  highway,  except  in  cities  and  villages.  Where  no  whis- 
tle is  sounded,  or  other  alarm  ^iven,  and  damages  are  sustained  by  a  train  of  cars 
running  over  cattle  upon  the  highway,  the  company  is  chargable  with  negligence; 
and  it  is  not  relieved  irom  its  liability  therefor  merely  by  the  evidence  of  the  owner 
of  the  cattle,  in  charge  of  the  same,  that  he  saw  the  smoke  and  heard  the  puffing 
of  the  engine  drawing  the  train  more  than  half  a  mile  from  the  crossing,  because 
no  one  is  oound  to  conclude  that  the  engine  or  train  will  cross  the  highway  with- 
out sounding  the  whistle  80  rods  from  the  crossing.^ 

2.  EviDBNCB— Characteb  of  Railway  Train. 

Where  a  person  has  lived  several  months  on  a  farm  near  a  railroad  crossing  of  a 

Eublic  highway,  and  his  business  requires  him  to  cross  the  track  frequently,  and 
e  is  able  to  tell  the  time  the  regular  trains  pass  the  crossing,  he  is  cumpelent  to 
testify  whether  a  particular  train  is  an  irregular  or  extra  one. 

Error  from  Atchison  county. 

Action  by  Stevens  against  the  Missouri  Pacific  Railway  Company  to  recover 
$45,  the  value  of  a  cow  alleged  to  have  been  killed  on  September  18, 1883,  by 
the  negligence  of  the  company,  upon  a  public  highway  about  three  miles  south- 
west of  the  city  of  Atchison.  Trial  had  March  14,  1885,  before  the  court, 
with  a  jury.  Verdict  for  the  plaintiff  for  845.  The  jury  also  made  the  fol- 
lowing special  findings  of  fact:   • 

'Ul)  Was  said  cow  killed  at  a  public  crossing?    Ansioer.  Yes. 

"(2)  Was  the  whistle  blown  three  times,  80  rods  east  of  said  crossing,  as 
said  train  moved  west?    A,  No, 

"(3)  As  soon  as  the  engineer  on  said  train  discovered  cattle  near  said  cross- 
ing, did  he  at  once  reverse  his  engine,  and  use  all  the  power  at  his  command 
to  stop  said  train  ?    A.  No. 

^  Bee  note  at  end  of  case. 
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"(4)  Did  the  plaintiflP  know  that  said  crossing  was  a  dangerous  one?  A, 
Yes. 

"(5)  Did  plaintiflP  use  ordinary  care  to  prevent  his  cattle  from  being  run 
over  at  the  time  said  cow  was  killed?     A,  Yes. 

"(6). Was  said  cow  killed  on  September  18,  1883?  A,  Yes;  or  near  this 
date. 

"(7)  Did  plaintiff  have  charge  of  said  cow,  with  others,  at  the  time  of  the 
killing  of  said  cow?     A,  Yes. 

"(8)  Was  plaintiff  driving  said  cow  with  others  towards  said  track  on  the 
public  highway  for  the  purpose  of  crossing?    A.  Yes. 

"(9)  Before  getting  so  near  said  track  that  said  cow  could  be  controlled, 
did  plaintiff  or  his  employes  look  up  and  down  the  track  to  see  if  train  was 
coming?    A,  Yes. 

"(10)  Before  any  of  said  cattle  crossed  said  track,  did  plaintiff  and  his  em- 
ployes hear  an  engine  puffing  east  of  there?     A,  Yes. 

"(11)  Did  plaintiff  or  his  employes,  after  hearing  the  noise  of  an  approach- 
ing engine,  drive  a  portion  of  said  cattle  across  and  over  said  track?    A.  No. 

"(12)  Could  the  plaintiff,  by  the  exercise  of  ordinary  care,  have  prevented 
the  collision  which  resulted  in  death  of  said  cow?    A.  No." 

Thereupon  the  railway  company  filed  a  motion  for  a  new  trial,  which  mo- 
tion was  overruled.  Judgment  was  entered  in  favor  of  plaintiff,  and  against 
the  defendant,  in  accordance  with  the  verdict,  and  for  costs.  The  railway 
company  excepted,  and  brings  the  cfise  here. 

Everest  &  Waggener,  for  plaintiff  in  error.  /.  J.  Greenawalt,  for  defend- 
ant in  error. 

HoRTON,  C.  J.  This  was  an  action  brought  by  William  B.  Stevens,  against 
the  Missouri  Pacific  Railway  Company,  to  recover  $45  as  damages  for  the  kill- 
ing of  a  cow  on  September  18,  1883,  upon  a  public  highway  about  three  miles 
south-west  of  the  city  of  Atchison.  Tliere  was  evidence  before  the  jury  tend- 
ing to  show  that  the  whistle  attached  to  the  engine  of  the  train  doing  the  in- 
jury was  not  sounded  80  rods  from  the  place  where  the  railway  crosses  the 
highway.  There  was  also  evidence  before  the  jury  tending  to  show  that  one  of 
the  persons  in  charge  of  the  drove  of  cattle,  when  about  to  cross  the  highway  as 
the  train  was  approaching,  was  on  the  track  on  horseback,  waiving  his  hat; 
that  no  attention  was  paid  to  this,  and  no  attempt  made  to  slacken  the  speed 
of  the  train,  or  to  prevent  it  from  running  into  the  drove.  Therefore  there 
was  sufficient  evidence  before  the  jury  to  sustain  the  verdict.  Section  60,  c. 
23,  p.  226,  Comp.  Laws  1879 ;  Railroad  Co.  v.  Hlce,  10  Kan.  426;  Railroad  Co, 
y.PhilUpU  20 Kan.  12;  HailroadCo.  v.  Wilson,  28  Kan. 637. 

Counsel  for  the  company  assert  that  the  killing  of  the  cow  was  not  caused 
by  the  omission  to  sound  the  whistle  of  the  engine.  In  support  of  this  it 
is  said  that  the  plaintiff  testified  he  heard  the  engine  about  half  a  mile  away; 
that  he  could  see  the  smoke  at  that  distance;  and  therefore  it  is  argued  that 
he  had  ample  notice  of  the  train  approaching  the  crossing.  The  evidence  on 
the  part  of  the  plaintiff  was  to  the  effect  that  the  train  was  about  60  or  70 
rods  from  the  crossing  when  he  and  his  employe  in  charge  of  the  drove  of 
cattle,  about  40  in  number,  first  saw  it;  that  it  was  then  running  at  the  rate 
of  15  miles  an  hour;  that,  at  the  time,  the  drove  was  near  to  or  upon  the 
track;  that  the  whistle  was  not  sounded  until  the  engine  was  close  to  the 
cattle;  that  a  part  of  the  cattle  crossed  the  track,  and  his  employe,  on  horse- 
back, waived  his  hat  from  the  track  as  a  signal  to  the  train  to  stop,  and  at 
the  same  time  tried  to  keep  the  balance  of  the  drove,  which  had  not  crossed 
over,  off  the  track.  As  soon  as  the  parties  in  charge  of  the  cattle  saw  the 
train  coming  they  did  all  they  could  do,  according  to  their  evidenqp,  to  save 
the  cattle  from  being  run  over.  Although  it  is  shown  by  the  plaintiff's  tes- 
timony that  he  heard  the  engine  of  a  train  puffing  more  than  half  a  mile  from 
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the  crossing,  and  also  saw  the  smoke  of  a  train,  he  was  not  bound  to  conclude 
therefrom  that  tlie  train  would  cross  the  highway  unless  the  whistle  sounded 
80  rods  from  the  crossing;  but  it  is  not  conclusive  from  the  evidence  that  the 
plaintiff  thought  the  smoke  he  saw,  and  the  puffing  of  the  train  he  heard,  was 
upon  defendant's  road  which  crossed  tiie  highway  where  the  cow  was  killed. 
In  answer  to  one  question,  lie  said  that  it  "miglit  have  been  on  the  Omaha 
extension  of  the  Missouri  Pa(*ific."  This  road  did  not  cross  the  highw^ay,  but 
the  Santa  Fe  and  the  central  branch  of  defendant's  road  did. 

At  tlie  time  of  the  killing  of  the  cow  the  regular  passenger  train  crossed 
the  highway  each  day  at  about  3  o'clock  p.  M.,  and  the  next  regular  train 
passed  at  5  P.  M.  It  was  usual  for  Stevens  to  drive  his  cattle  from  his  pas- 
ture, over  the  crossing,  to  his  barn,  to  feed,  soon  after  the  3  o'clock  train 
passed.  He  was  driving  In's  cattle  from  his  pasture  at  the  usual  time  on  the 
day  that  his  cow  was  run  over.  The  train  that  ran  into  the  drove  seems  to 
have  been  an  extra  or  an  irregular  one,  and  therefore  Stevens  could  not  have 
anticipated  that  the  train  he  heard  a  half  mile  distant  would  pass  the  cross- 
ing unless  the  whistle  was  sounded  80  rods  therefrom. 

We  perceive  no  error  in  permitting  the  witness  Bardshar  to  testify  that  the 
train  doing  the  injury  was  an  extra  or  an  irregular  one.  He  had  worked  for 
Stevens  for  several  months  before  the  killing  of  the  cow,  and  had  lived  all 
this  time  at  his  house,  which  was  very  near  the  track.  He  had  crossed  the 
track  where  the  cow  was  killed  about  twice  a  day  from  the  first  of  July  pre- 
vious, and  was  able  to  tell  the  time  the  regular  trains  passed  the  crossing. 
Therefore  he  had  sufficient  knowledge  of  the  running  of  trains  to  testify. 

The  court  directed  the  jury  "that  it  was  the  duty  of  the  plaintiff  to  keep  a 
lookout  for  trains,  and  not  to  drive  his  cattle  upon  or  across  the  track  at  a 
time  of  apparent  danger;  and  it  was  the  duty  of  the  servants  of  the  defendant 
to  keep  a  lookout  for  obstructions  at  crossings,  and,  if  cattle  were  seen  on 
the  track  in  time  to  prevent  injuring  them,  to  exercise  ordinary  care  in  en- 
deavoring to  do  so;  but  if  the  animal  killed  got  upon  the  track  so  suddenly, 
and  so  near  to  the  approaching  train,  as  to  make  it  impracticable  to  prevent 
the  injury,  then  there  could  be  no  recovery  for  the  loss  of  the  animal,  unless 
upon  the  ground  of  a  failure  to  sound  the  whistle,  causing  the  plaintiff  and 
h  s  servant  to  act  differently  in  the  management  of  his  cattle  from  what  he 
would  have  done  if  it  had  been  sounded." 

With  the  directions  given,  there  was  no  material  error  in  refusing  the  in- 
struction of  the  company  as  to  the  duty  of  the  plaintiff  taking  proper  pre- 
cautions in  crossing  the  track  with  his  cattle. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 

NOTE. 

Negligekce— Bailroad  Crossings— Omission  to  Comply  with  Statotory  Require- 
XKNTB.  The  failure  of  a  railroad  company  to  comply  with  statutory  requirements  is 
in  itself  such  negligence  as  will  render  the  companV  liable  for  all  injuries  caused 
thereby.  Bitner  v.  Utah  Cent.  R.  Co.,  (Utah,)  11  Pac.  Rep.  620;  Cincinnati,  H.  <fc  I.  R. 
(>).v.  Butler,  (Ind.)  2  N.  E.  Rep.  138  and  note;  Williams  v.  Chicago,  M.  &  St.  P.  R. 
iky.  (Wis.)  24  N.  W.  Rep.  422;  Ransom  v.  Chicago,  St.  P..  M.  &  O.  R.  Co.,  (Wis.)  22  N. 
W.  Rep.  147;  Hoppe  v.  Chicago,  M.  &  St.  P.  R.  Co.,  (Wis.)  21  N.  W.  Rep.  227;  Faber 
V.St.  Paul,  M.  &  M.  R.  Co.,  (Minn.)  13  N.  W.  Rep.  902;  unless  the  negligence  of  the 
lilaintiff  contributed  to  the  injury,  Bitner  v.  Utah  Cent.  R.  Co.,  11  Pac.  Re|).  620;  Scho- 
tield  V.  Chicago,  M.  &  St.  P.  R.  Co.,*  6  Sup.  Ct.  Rep.  1125;  8.  C.  8  Fed.  Rep.  488;  Hol- 
land V.  Chicago,  M.  <fe  St.  P.  R.  Co.,  18  Fed.  Rep.  243;  Field  v.  Chicago,  B.  &  Q.  R.  Co., 
14  Fed.  Rep.  332;  Cincinnati,  H.  &  I.  R.  Co.  v.  Butler,  (Ind.)  2  N.  E.  Rep.  138;  Will- 
iams V.  Chicago,  M.  &  St.  P.  R.  Co.,  (Wis.)  22  N.  W.  Rep.  422.  Nor  is  the  company  liable, 
unless  such  failure  caused  or  contributed  to  the  injury.  Field  v.  Chicago,  B.  &  Q.  R. 
Co.,  14  Fed.  Rep.  332;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Conn,  (Ind.)  3  N.  E.  Rep.  636; 
Knight  V.  New  York,  L.  E.  &  W.  R.  Co.,  (N.  Y.)  1  N.  E.  Rep.  108 ;  but  such  failure 
need  not  be  the  efficient  cause  of  the  accident :  U  is  enough  if  tliat  would  not  have  hap- 
pened but  for  such  omission,  Hayes  v.  Michigan  Cent.  R.  Co.,  4  Sup.  Ct.  Rep.  369. 

A  traveler  approaching  a  railroad  crossing  is  entitled  to  suppose  that  the  company 
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and  ita  servants  will  not  violate  their  legal  daty.  Staal  v.  Grar.d  Rapids  &  I.  R.  Co., 
(Mich.)  23  N.  W.  Rep.  795.  But  see,  to  the  contrary,  Wabash,  81.  L.  A  P.  R.  Co.  v.  Cen- 
tral Trust  Co.,  23  Fed.  Rep.  738. 

■  As  to  the  duty  of  one  about  to  cross  a  railroad  track,  see  Chv^e  v.  Maine  Cent.  R.  Co., 
(Me.)  6  All.  Rep.  771,  and  note. 

(36  Kan.  626)  ^^^^^  ^    HCGHES. 

(Smirenu  Court  of  Karuas,    October  7.  1886.) 

1.  Bigamy— Indictment— First  Marriage. 

Jn  a  prosecution  for  bigamy  it  is  not  necessary  to  alU^ge  in  the  information  or  in- 
dictment the  exact  time  and  place  of  the  first  marriage.  It  is  sufficient,  in  that  re- 
spect, to  allege  and  prove  that  the  marriage  relation  existed  between  the  accusetl 
and  his  first  wife  at  the  time  of  the  second  marriai^e. 

2.  Same— EviDBNCK— Admissions — Kjepdtation. 

In  such  a  prosecution,  the  deliberate  admissions  of  the  def<>?idant  of  a  former 
marriage,  coupled  with  cohabitation  and  repute,  is  evidence  tending  to  prove  an 
actual  marriage,  upon  which  a  jury  may  convict. 

3.  Same— Res  Gert.b. 

The  declarations  of  the  defendant,  made  in  his  own  favor,  respecting  the  first 
marriage,  which  formed  no  part  of  any  statement  or  conversatiou  called  out  by  the 
state,  and  which  were  no  part  of  the  res  gestae.,  are  inadmissible  for  the  defense, 

4.  Criminal  Law— Increasinu — Punishment. 

The  district  court  may,  until  the  term  ends,  revise,  correct,  or  increase  a  sentence 
which  it  has  imposed  upon  a  prisoner,  where  the  original  sentence  iias  not  been 
executed  or  put  into  operation. 

Appeal  from  Shawnee  county. 

8.  B.  Brculford,  Atty.  Geni,  and  Charles  Curtis^  for  the  State.  Jetmore 
i&  Sent  for  appellant. 

Johnston,  J.  This  is  an  appeal  from  a  Judgment  of  conviction  rendered 
against  the  appellant  for  bigamy.  It  was  alleged  in  the  information  that 
"Chasteen  Hughes,  at  the  county  of  Shawnee,  in  the  state  of  Kansas,  afore- 
said,  and  within  the  jurisdiction  of  this  court,  on  the  twenty-first  day  of 
March,  1885,  did  then  and  there  unlawfully  and  feloniously  marry  one  Loretta 
Cavender,  and  her,  the  said  Loretta  Cavender,  then  and  there  had  for  his 
wife,  and  tlie  said  Ghasteen  Hughes  then  and  there  being  a  married  person, 
being  then  and  there  married  to  one  Mary  Hughes,  she,  the  said  Mary  Hughes, 
being  then  and  there  alive,  and  the  bond  of  matrimony  between  the  said 
Ghasteen  Hughes  and  Mary  Hughes  tiien  being  still  undissolved." 

It  is  insisted  by  the  appellant  that  the  Information  is  defective  in  this: 
that  it  did  not  stiite  the  time  and  place  of  the  first  marriage;  and  the  refusal 
of  the  court  to  quiish  the  information  upon  that  ground  is  the  first  objection 
which  is  made.  The  objection  is  not  good.  There  is  nothing  in  the  statute, 
nor  in  the  nature  of  the  offense,  requiring  such  particularity  of  averment. 
The  offense,  as  defmed  by  statute,  consists  in  marrying  a  second  time  while 
the  husband  or  wife  of  the  defendant  is  still  living.  That  the  accused  had  a 
wife  living  at  the  time  he  contracted  the  second  marriage  is  an  essential  alle- 
gation, which  should  be  stated  with  precision.  But  information  of  the  exact 
time  and  place  of  the  first  marriage  is  not  always  available  to  the  prosecu- 
tion, nor  is  it  very  important  to  the  defeiise.  It  is  enough  to  allege  and  show 
that  the  marri-ige  relation  had  been  entered  into  and  existed  between  the  ac- 
cused and  his  first  wife  at  tl>e  time  of  the  second  marriage.  The  informa- 
tion clearly  charged  that  tlie  defendant  had  a  wife  living  at  the  time  of  the 
second  marriage,  and  the  first  wife  is  identified  and  described  by  name,  which 
is  sufficient  to  apprise  him  of  the  particular  offense  against  which  he  was  re- 
quired to  defend.  The  substantial  rights  of  the  defei  lant  upon  the  merits 
could  not  have  been  prejudiced  by  the  absence  of  these  averments,  and  the 
ruling  of  the  court  upon  the  motion  cannot  be  held  erroneous.     Grim.  God<^, 
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§  110;  Hutchins  v.  State,  28  Ind.  84;  State  v.  Bray,  13  Ired.  289;  StaU  v. 
Armington,  25  Minn.  29. 

The  principal  qnestion  presented  upon  the  appeal  is  the  competency  and 
sufficiency  of  the  testimony  offered  to  establish  the  alleged  first  marriage  of 
the  appellant.  This  question  arises  upon  an  objection  to  testimony  offered 
by  the  state  of  the  admissions  and  conduct  of  the  defendant  with  respect  to 
the  first  marriage,  and  upon  the  charge  of  the  court. 

The  learned  judge  who  tried  the  case  refused  to  charge  the  jury  that  there 
must  be  proof  of  a  formal  celebration  of  the  marriage  ceremony,  but  gave 
the  following  instruction:  "The  marriage  between  a  man  and  a  woman  in 
this  state  is  a  civil  contract,  to  which  the  assent  of  the  contracting  parties 
is  essential,  and  may  be  proven  in  this  case  like  any  other  fact.  The  evidence 
of  the  admissions  of  the  defendant  tliat  he  and  Mary  Wheat *in tended  to 
marry;  the  defendant's  admissions  that  he  and  Mary  Wheat  were  married; 
and  the  evidence  that  the  defendant  and  Mary  Wheat  cohabited  together  as 
husband  and  wife,  and  that  he  held  her  out  to  his  neighbors  and  friends  as 
his  wife,  and  that  there  was  a  child  born  to  them  while  cohabiting  together, — 
tends  to  prove  the  fact  that  the  defendant  and  Mary  Wheat  were  married,  and 
were  husband  and  wife.''  The  doctrine  of  this  instruction  is  denied  by  the 
appellant,  and  he  contends  that  the  admissions  and  evidence  of  cohabitation 
are  inadmissible  and  insufficient  to  prove  tlie  first  marriage  until  there  is 
introduced  some  record  evidence,  or  evidence  by  the  offlciator,  or  the  testi- 
mony of  an  eye-witness  of  the  formal  solemnization 'of  the  marriage;  and  to 
support  his  contention  he  cites  Com,  v.  Littlejohn,  15  Mass.  163;  People  v. 
Humphrey,  7  Johns.  314;  State  v.  Roswell,  6  Conn  446;  People  v.  Lambert, 
5  Mich.  349;  State  v.  Armstrong,  4  Minn.  335,  (Gil.  251.) 

The  course  of  decision  upon  this  question  has  not  been  uniform.  In  the 
states  of  New  York,  Massachusetts,  Connecticut,  and  Minnesota  the  rule 
contended  for  by  the  appellant  has  been  held;  but  the  weight  of  authori^jy 
and  the  better  i*ea.son  support  the  proposition  that  the  acts  and  declaratir;ns 
of  the  parties,  coupled  with  cohabitation,  is  competent  evidence  to  go  to  the 
jury  in  proof  of  marriage. 

Mr  Greenleaf,  in  discussing  the  proof  necessary  to  sustain  the  charge  of 
bigamy,  lays  down  the  rule  that  the  first  marriage  "may  be  shown  by  the 
evidence  of  the  persons  present  at  the  marriage,  with  proof  of  the  official 
character  of  the  celebrator,  or  by  documents  legally  admissible,  such  as  a 
copy  of  the  register  where  registration  is  required  by  law,  with  the  proof  of 
the  identity  of  the  person,  or  by  the  deliberate  admission  of  the  persfm  him- 
self. "     3  Greenl.  Ev.  §  204. 

In  his  work  on  Criminal  Law,  Mr.  Wharton  states  that  "when  the  lex  fori 
recognizes,  as  is  the  case  in  all  those  jurisdictions  in  which  the  English  com- 
mon law  continues  in  force,  consensual  marriages,  the  admission  of  the  par- 
ties may  be  received  as  tending  to  establish  such  marriages,  whatever  may 
be  the  weight  to  which  they  may  be  entitled,  provided  such  admissions  have 
not  been  extorted  by  force  or  fraud."    2  Whart.  Crim.  Law,  §  1700. 

As  a  general  rule,  the  confession  of  a  party,  voluntarily  and  deliberately 
made,  is  evidence  of  the  highest  nature  against  him.  The  objections  urged 
against  testimony  of  this  character  in  a  prosecution  for  bigamy  is  that  the 
confession  may  have  been  liglitly  made,  or  stated  by  parties  living  in  a  state 
of  fornication  for  the  purpose  of  avoiding  public  censure  or  public  prosecu- 
tion; but  these  are  reiwons  which  go  to  the  credibility,  rather  than  the  com- 
petency, of  the  testimony.  The  force  and  effect  of  the  testimony  is  to  be 
weighed  and  determined  by  the  jury,  and  depends  upon  the  manner  and  cir- 
cumstances under  which  it  is  made.  If  it  was  carelessly  stated,  or  the  cir- 
cumstances under  which  it  was  made  indicated  a  purpose  to  conceaLfrom  the 
public  illicit  relations  existing  between  the  parties,  tlie  jury  should  not,  upon 
such  unsupported  confession,  convict  the  defendant;  but  where  it  is  freely 
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and  solemnly  made  by  parties  cohabiting  together,  and  frequently  repeated 
to  different  persons,  with  no  apparent  motives  to  hide  the  real  facts,  it  is 
clearly  competent  to  go  to  the  jury,  whose  province  it  is  to  determine  its  suf- 
ficiency. It  is  direct  and  positive  proof  of  an  actual  marriage.  Counsel  for 
appellant  conceded  that  a  marriage  might  be  proved  by  a  witness  present  at 
the  ceremony;  and  certainly  a  party  to  a  marriage  contract,  who  has  complete 
knowledge  of  the  facts,  is  as  competent,  and  his  testimony  is  of  as  high  a 
nature,  as  a  mere  eye-witness,  who  may  be  mistaken  as  to  the  occurrence, 
the  identity  of  the  parties,  or  their  capability  to  contract  marriage. 

The  confession  in  this  case  was  that  the  appellant  and  Mary  Wheat  were 
married  in  Missouri.  In  that  state  it  is  not  essential  to  the  validity  of  a  mar- 
riage that  there  should  be  any  ceremon}'  or  formal  solemnization  of  the  con- 
tract. An  a'greement  entered  into  in  good  faith  between  parties  capable  of 
contracting  marriage,  followed  by  cohabitation,  is  there  held  to  be  sufficient 
to  constitute  a  valid  marriage,  and  to  subject  them  to  legal  penalties  for  a 
disregard  of  its  obligations.  Dyer  v.  Brannock,  66  Mo.  391.  By  the  terms 
of  our  statute,  a  marriage  which  is  valid  where  it  is  contracted  must  be  held 
valid  in  all  courts  and  places  in  this  state.  Comp.  Laws  1879,  c.  61,  §  9.  If 
this  marriage  was,  then,  a  mere  consensual  one,  as  it  migiit  have  been,  how 
could  it  be  established?  If  the  parties,  by  mutual  consent,  agreed  to  take 
each  other  as  husband  and  wife,  and  thereafter  cohabited  as  such,  without 
any  ceremony,  religious  or  otherwise,  how  could  the  rule  contended  for  by 
appellant  be  applied?  In* such  a  cjise  there  would  be  no  record  evidence,  no 
officiator,  and  no  eye-witness  Of  the  solemnization  of  the  marriage.  The  best, 
and  in  fact  about  the  only,  proof  that  could  be  offered  to  establish  such  a 
marriage  would  be  the  acts  and  declarations  of  the  parties  themselves.  Some 
of  the  courts  have  gone  to  the  extent  of  holding  the  bare  confessions  of  the 
party  to  be  competent  and  sufficient  to  establish  marriage;  but,  however  that 
may  be,  the  multiplied  decisions  are  such  that  it  may  be  regarded  as  the  set- 
tled doctrine  of  the  American  courts  that,  in  prosecutions  for  bigamy,  the  de- 
liberate admissions  of  the  defendant  of  a  former  marriage,  coupled  with  co- 
habitation and  repute,  is  evidence  tending  to  prove  actual  marriage,  upon 
which  a  jury  mav  convict.  State  v.  Hughes*  2  Kan.  Law  J.  395;  Wamer^s 
Case,  2  Va.  Cas.'95;  Wolj^erton  v.  State,  16  Ohio  St.  173:  Squire  v.  State,^ 
Ind.  459;  Com.  v.  Jackson,  11  Bush,  679;  Cook  v.  State,  11  Ga.  53;  Langtry 
v.  State,  30  Ala.  536;  State  v.  Hilton,  3  Rich.  Eq.  434;  Murtagk's  Case,  1 
Ashm.  272;  Forney  v.  Hallacher,  8  Serg.  &  R.  159 ;  State  v.  Britton,  4McCord, 
256;  Williams  v.  State,  54  Ala.  131:  Halbrook  v.  State,  34  Ark.  511;  O'Neale 
v.  Com.,  17  Grat.  582;  State  v.  Seals,  16  Ind.  352;  Finney  v.  State,  3  Head, 
544;  State  v.  Tdbhy.  44  Me.  469;  Jackson  v.  People,  2  Scam.  231;  Com,  v. 
Henning,  10  Phila.  209;  West  v.  State,  1  Wis.  209;  Miles  v.  U.  S.,  103  U.  S. 
304. 

About  the  sufficiency  of  the  testimony  to  sustain  the  verdict  when  as- 
sailed in  this  court  there  can  be  little  doubt.  The  conduct  of  the  defendant 
as  detailed  in  the  evidence  is  strongly  corroborative  of  his  repeated  and  delib- 
erate declarations  that  he  married  Mary  Wheat  in  August,  1883.  It  is  in 
testimony  that  the  defendant  was  a  frequent  visitor  at  the>  home  of  Mary 
Wheat  during  the  summer  of  1883,  and  that  in  August  of  that  year  he  asked 
and  obtained  consent  of  Mary's  father  to  marry  her,  and  that  on  the  fif- 
teenth of  August,  1883,  the  defendant  and  Mary  started  to  Kansas  City,  Mis- 
souri, with  the  avowed  purpose  of  getting  married.  Both  parties  subse- 
quently declared  that  they  were  there  married,  and  they  exhibited  a  mar- 
riage certificate  which  purported  to  be  duly  signed  and  witnessed,  dated 
August  16,  1883,  by  which  it  appeared  that  they  b^id  been  married  by  a  Meth- 
odist minister  of  Kansas  City,  Missouri.  They  lived  together  as  man  and 
wife  in  the  cities  of  Leavenworth.  Wyandotte,  Kansas  City,  and  Topeka, 
from  August,  1883,  until  March,  1885.    During  this  time  they  visited  among 
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and  were  visited  by  their  relatives  and  acquainUinces,  wlien  the  defendant 
introduced,  spoke  of,  and  in  all  respects  treated,  Mary  as  his  wife.  On  De- 
cember 13,  1884,  while  they  were  living  and  cohabiting  together,  a  child  was 
born  to  them.  During  thesame  time  the  defendant  applied  to  become  a  mem- 
ber of  the  "Ancient  Order  of  Foresters,"  and  in  the  blank  application  for  In- 
surance, the  blank  being  filled  out  in  writing  by  himself,  he  designated  Mary 
Hughes  as  his  wife.  This  application  gives  the  name  of  the  defendant,  his 
age,  occupation,  and  post-office  address,  and  designates  his  wife  as  beneficiary, 
stating  her  name,  age,  and  condition  of  health.  It  is  true  there  was  contrary 
testimony  offered  on  behalf  of  the  defendant;  but,  as  the  second  marriage 
was  conceded,  a  finding  of  guilty  on  the  foregoing  testimony  will  certainly 
not  be  disturbed. 

It  is  next  contended  that  the  court  erred  in  excluding  testimony  offered  by 
the  defendant.  Mrs.  Dora  Wheat  was  asked  to  state  "what  was  said  to  her 
by  the  defendant  and  her  daughter,  while  they  were  living  together,  as  to  their 
relations  with  one  another  with  reference  to  being  married."  Tlie  objection 
to  this  question  was  properly  sustained.  It  did  not  appear  that  the  testimony 
sought  for  was  a  part  of  any  conversation  called  out  by  the  prosecution,  nor 
can  be  regarded  as  a  part  of  the  res  gestce,  but  rather  as  a  self-serving  declara- 
tion of  the  defendant,  which  was  not  admissible.  The  answer  of  the  witness 
that  Mary  Wheat  lived  with  the  defendant  in  the  relation  of  mistress,  instead 
of  wife,  was  a  mere  conclusion  of  the  witness,  and  w^as  also  rightly  excluded 
from  the  jury. 

The  final  complaint  made  in  the  case  is  that  the  court  erred  in  the  sentence. 
When  the  defendant  was  first  called  for  sentence,  the  court  inadvertently 
adjudged  him  to  confinement  at  hard  labor  in  the  penitentiary  for  a  term  of 
six  months.  This,  of  course,  was  erroneous;  for  no  person  can  be  sentenced 
to  confinement  at  hard  labor  in  the  penitentiary  for  a  term  less  than  one 
year.  Comp.  Laws  1879,  c.  31,  §  291.  Within  an  hour  after  sentence  was 
pronounced  the  attention  of  the  court  was  called  to  the  mistake,  and,  the 
prisoner  and  his  counsel  being  still  in  court,  the  case  was  again  called,  and 
the  court  proceeded  to  sentence  the  prisoner  to  imprisonment  for  a  term  of 
one  year.  It  does  not  appear  that  a  formal  order  w^ts  made  setting  aside  the 
first  sentence,  but  the  court  pronounced  the  second  sentence  upon  the  same 
verdict,  stating  in  the  record,  as  a  reason  for  its  action,  that  the  statute  did 
not  authorize  the  judgment  first  pronounced.  This  was,  in  effect,  a  setting 
aside  of  the  first  judgment;  and  the  only  formal  judgment  recorded  in  the 
case  is  the  one  under  which  the  prisoner  is  in  custody,  sentencing  him  to  im- 
prisonment for  one  year.  The  general  rule  is  that  the  records  of  a  court  may 
be  corrected  or  revised  at  anytime  during  the  term  at  which  the  judgment  is 
rendered.  The  sentence  first  pronounced  against  the  defendant  was  not  ex- 
ecuted or  put  into  operation,  and,  "so  long  as  it  remained  unexecuted,  it  wns, 
in  contemplation  of  law,  in  the  breast  of  the  court,  and  subject  to  revision 
and  alteration."  Com.  v.  Weymouth,  2  Allen,  147.  We  think  it  is  clearly 
within  the  discretion  and  power  of  the  court,  until  the  end  of  the  term,  to 
amend  and  revise  or  increase  the  sentence  which  had  not  gone  into  effect.  1 
fiish.  Grim.  Proc.  §  1298,  and  cases  cited.  As  notiiing  had  been  done  under 
the  sentence  first  pronounced,  and  as  the  final  sentence  did  not  impose  a  pen- 
alty in  excess  of  that  provided  by  law,  the  rights  of  the  defendant  were  not 
infringed  upon,  nor  has  he  any  ground  for  complaint. 

Finding  no  error  in  the  record,  the  judgment  of  the  district  court  will  be 
affirmed. 

(All  the  justices  concurring.) 
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(35  Kan.  650) 

State  c.  McLattghlin. 

(Suprems  Court  of  Kansas.    October  7,  1886.) 

Labcent— Hkoeivino  Stolen  Goods— Complaint. 

A  criminal  complaint  filed  in  a  justice's  court,  charging,  among  other  things, 
that  the  defendant,  certain  articles,  "of  tlie  goods  and  chattels  of  one  M..  [who  is 
not  the  defendant,]  then  lately  before  feloniously  stolen,  taken,  and  carriea  away, 
unlawfully  and  feloniously  did  buy  and  receive,"  ^^cmitrary  to  the  statute  in  such  case 
made  and  provided,"  charges  a  public  offense,  although  it  may  not  in  express  terms, 
but  only  impliedly,  charge  that  the  property  was  "stolen  from  another"  than  the 
defendant. 

Appeal  from  Franklin  county. 

S.  B.  Bradford,  Atty.  Gen.,  and  C.  J9.  Mason,  for  the  State.  /.  W.  De- 
ford,  for  appellant. 

Yalbnti.ne,  J.  The  defendant  in  this  action  was  prosecuted  before  a 
justice  of  the  peace,  and  afterwards  on  appeal  in  thedistrict  courc,  on  a  crim- 
inal complaint  charging  him  with  unlawfully  buying  and  receiving  stolen 
property;  and  the  only  question  presented  to  the  supreme  court  is  whether 
the  complaint  upon  which  he  was  prosecuted  in  the  courts  below  is  sufficient 
or  not.    The  complaint  reads  as  follows: 

"State  of  Kansas,  Franklin  county-^«ff.;    Edward  Heckler,  being  duly 

sworn,  on  oath  says  that  on  the day  of  October,  A.  D.  1885,  in  the 

county  of  Franklin  and  state  of  Kansas,  William  H.  McLaughlin  then  and 
there  one  hand-saw,  of  the  value  of  one  dollar  and  fifty  cents,  one  monkey 
wrench,  of  the  value  of  fifty  cents,  of  the  goods  and  chattels  of  one  David 
Miller,  then  lately  before  feloniously  stolen,  taken,  and  carried  away,  unlaw- 
fully and  feloniously  did  buy  and  receive;  he,  the  said  William  H.  McLaugh- 
lin, then  and  there  well  knowing  the  said  goods  and  chattels  to  have  been  fe- 
loniously stolen,  taken,  and  carried  away,  as  aforesaid,— contrary  to  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Kansas." 

This  complaint  was  attacked  in  the  court  below  by  a  motion  to  quash,  by 
a  motion  for  a  new  trial,  and  by  amotion  in  arrest  of  judgment;  all  of  which 
motions  were  overruled  by  the  court  below.  Tlie  particular  ground  upon 
which  it  is  claimed  that  the  complaint  is  not  sulHcient  is  that  it  does  not  state 
that  the  property  alleged  to  have  been  stolen  was  "stolen  from  another," 
within  the  meaning  of  section  92  of  the  crimes  act,  but  states  the  supposed 
offense  in  such  an  equivocal  or  ambiguous  manner  as  to  leave  it  open  to  be 
inferred  that  the  property  might  have  been  stolen  from  the  liefendant  him- 
self. Now,  while  the  complaint  is  not  as  explicit  as  it  might  be,  yet  when 
fairly  construed  we  think  it  is  not  open  to  the  construction  placed  upon  it  by 
<iounsel  for  the  defendant.  The  complaint  states  that  the  stolen  property 
was  "the  goods  and  chattels  of  one  David  Miller,  then  lately  before  feloniously 
stolen,  taken,  and  carried  away,"  and  also  states  that  the  defendant  "unlaW' 
fully  and  feloniously  did  buy  and  receive"  the  same,  "contrary  to  the  statute 
in  such  case  made  and  provided."  Under  such  a  complaint  it  must  be  con- 
sidered that,the  property  was  stolen  from  David  Miller,  and  not  from  the  de- 
fendant himself,  and  that  the  defendant  ''unlawfully''  and  ''contrary  to  the 
statute'^  bought  and  received  the  property  so  stolen,  and  did  not  innocently 
"buy  and  receive"  his  own  property,  which  had  previously  been  stolen  from 
himself. 

The  judgment  of  the  court  below  w^ill  be  affirmed. 

(All  the  Justices  concurring.) 
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(35  Kan.  634) 

Bates  v.  Lyman. 
{Supreme  Omrl  of  Kdnsas,    October  7,  1886.> 

1.  Erkou— Time  Allowed. 

Where  a  petition  lit  error  is  filed  in  the  supreme  court  within  one  year  after  the 
making  of  an  order  overruling?  a  motion  for  a  new  trial,  the  proceeding  is  in  time 
for  a  review  of  all  the  rulinjrn  of  the  court  made  during  the  trial,  and  excepted  to 
at  the  time,  wliicli  are  referred  to  in  such  motion. 

2.  Evidence— BuKDKN  of  Pkoop. 

The  burden  of  proof  lies  on  the  party  who  asserts  the  affirmative  of  the  issue  or 
qnestion  in  dispute. 

3.  SAiTE— Sale — Failure  to  Delivkr. 

In  an  action  brought  to  recover  datnages  for  breach  of  a  written  contract  to  de- 
liver good,  merchantable  com,  the  plaintiff  alleged  and  proved,  and  tiie  defendant 
admitted,  the  payment  of  the  money  under  the  contract,  and  the  non-delivery  of 
the  corn.  The  answer  stated  a  tender  of  the  amount  and  quality  of  the  corn  con- 
tracted for,  and  the  plaintiff's  refusal  to  acce])t  it.  The  reply  denied  that  any  corn 
of  the  Quality  contracted  for  was  tendered;  and  further  alleged  that  the  corn 
tendered  by  tbe defendant  was  ligiit  and  damaged.  Hefdy  that  the  burden  was  U))on 
the  defendant  to  prove  that  the  corn  tendered  by  him  was  good,  merchantable 
corn,  as  he  asserted  the  affirmative  in  his  answer  that  a  tender  of  such  corn  had 
been  made. 

KiTor  from  Neosho  county. 

T,  /.  Hudson,  for  plaintiff  in  error.  Hutchings  <fc  Keplinger  and  /.  i. 
DenisoUf  for  defendant  in  error. 

HoRTON,  C.  J.  A  preliminary  question  is  presented  in  the  motion  made 
to  dismiss  the  petition  in  error  upon  the  ground  that  it  is  barred  by  the  stat- 
ute of  limitations.  Section  2,  c.  126,  Laws  1881.  The  case  was  tried  April 
10,  1884,  and  judgment  appears  to  have  been  entered  upon  the  same  day.  A 
motion  in  arrest  of  judgment,  and  for  a  new  trial,  was  filed  April  12,  1884, 
heard  April  16,  1884,  and  upon  that  day  overruled.  Among  the  grounds  for 
a  new  trial  it  was  alleged  in  the  motion  that  there  were  errors  of  law  occur- 
ring at  the  trial,  which  were  excepted  to  by  the  plaintiff.  Said  section  2  pro- 
vides: "No  proceeding  for  reversing,  vacating,  or  modifying  judgments  or 
Jinal  orders  sliall  be  commenced,  unless  within  one  year  after  the  rendition 
of  the  judgment  or  making  of  the  final  order  complained  of."  The  petition 
in  error  in  this  case  was  filed  April  14,  1885, — less  than  ayear  fmm  the  time 
of  the  overruling  of  the  motion  for  a  new  trial.  This  cotirt  has  the  author- 
ity to  reverse,  vacate,  or  modify  an  order  that  grants  or  refuses  a  new  trial. 
Section  542,  Code.  Upon  the  hearing  of  a  motion  for  a  new  trial,  all  of  the 
rulings  of  the  court  made  during  the  trial,  and  therein  referred  to,  and  ex- 
cepted to  at  the  time  they  were  made,  should  be  again  considered  by  the  court. 
Backus  V.  Clark,  1  Kan.  803;  Da  Lee  v.  Blackburn,  11  Kan.  190;  Citf/  of 
OtUiwa  V .Washabauglty  Id.  124.  As  the  order  complained  of  is  the  overrul- 
ing of  the  motion  for  a  new  trial,  and  as  the  petition  in  error  has  been  filed 
within  one  year  from  the  making  of^the  order  complained  of,  the  motion  to 
dismiss  must  be  overruled,  ihboime  v.  Young,  28  Kan.  769;  Thompson  v. 
Wheeler  &  IV.  Manvf'g  Co.,  29  Kan.  476,  481. 

The  plaintiff,  for  his  cause  of  action  against  the  defendant,  alleged  in  his 
petition  that  on  Septemlier  1,  1881,  he  entered  into  a  contract  with  the 
defendant,  whereby  the  latter  agreed  to  furnish  him  500  bushels  of  good, 
merchnntfible  corn,  at  40  c«nts  per  bushel,  to  be  delivered  at  the  Douglas  farm, 
west  of  Thayer,  or  in  the  vicinity  of  Altoona,  Kansas,  at  the  option  of  the 
defendant;  the  corn  to  be  mejisured  at  4,000  inches  to  the  bushel,  and  to  be 
cribbed  by  December  1,  1881.  The  petition  also  alleged  that  the  plaintiff 
paid  the  defendant  S20<)  as  the  purchase  price  of  the  corn;  that  on  April  10, 
1882,  he  demanded  of  the  defendant  delivery  of  the  corn  contracted  for; 
that  the  defendant  refused  to  comply  with  his  contract,  and  failed  to 
V.12P.110.2— 3 
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deliver  any  corn,  and  at  the  time  of  such  refusal,  good,  merchantable  corn  was 
worth,  at  the  place  of  delivery,  85  cents  per  bushel.  The  defendant  in  his 
answer  stated,  among  other  things,  "that,  in  pui-suance  of  the  written  con- 
tract between  himself  and  plaintiif,  he  purchased  five  hundred  bushels  of 
good,  merchantable  corn,  and  caused  the  same  to  be  cribbed  at  the  place  desig- 
nated in  the  contract,  during  the  month  of  November,  1882,  and  held  tlie 
same  until  April  10,  1883;  that  plaintiff  refused  to  receive  the  corn,  and 
wholly  failed  to  comply  with  the  conditions  of  the  contract."  To  this 
answer  the  plaintiff  tiled  a  reply,  denying  generally  the  allegations  contained 
in  the  answer,'except  those  specifically  admitted.  He  denied  that  any  corn 
of  the  quality  contracted  for,  was  delivered  or  tendered  to  him.  He  furtlier 
alleged  that  the  corn  tendered  or  offered  to  him  by  the  defendant  was  light 
and  damaged  corn:  that  subsequently  the  defendant  took  the  corn  and  appro- 
priated it  to  his  own  use. 

The  important  question  upon  the  trial  was  whether  the  corn  tendered  by 
the  defendant  was  good,  merchantable  corn.  The  plaintiff  asked  the  court  to 
instruct  the  jury  that  the  burden  was  upon  the  defendant  to  prove  that  the 
corn  tendered  was  good,  merchantable  corn.  The  court  refused  this  instruction 
and  charged  tlie  jury  '*that  the  burden  of  proof  was  upon  the  plaintiff  to 
satisfy  them,  by  a  preponderance  of  the  evidence,  that  the  corn  tendered 
was  not  good,  merchantable  corn."  It  appears  from  the  evidence  that  there 
was  great  conflict  in  the  testimony  as  to  the  quality  of  the  corn  cribbed  and 
tendered,  and  this  was  the  substantial  issue  in  the  case. 

We  think  the  trial  court  mistook  the  scope  of  the  allegations  contained  in  • 
the  reply  of  the  plaintiff.  There  is  no  admission  therein  that  the  defendant 
cribbed  or  tendered  any  corn  of  the  quality  describ'^d  in  the  written  contract. 
The  reply  stated  "that  the  corn  tendered  or  offered  to  plaintiff  by  the  defend- 
ant was  light  and  damaged."  If  the  plaintiff  had  filed  a  reply  containing  a 
general  denial  only,  we  suppose  it  would  be  conceded  that  the  burden  of 
proving  a  tender  of  good,  merchantable  corn  would  have  rested  upon  the 
defendant,  as  he  asserted  affirmatively  that  a  tender  of  such  corn  had  been 
made  by  him.  We  do  not  think  the  allegations  in  the  reply  change  this  bur- 
den in  any  respect.  The  plaintiff  alleged  and  proved,  and  the  defendant  ad- 
mitted, the  payment  of  the  money  under  the  contract,  and  the  non-delivery 
of  the  corn.  As  a  compliance  with  the  contract,  the  defendant  alleged  a 
tender  of  the  amount  and  quality  of  the  corn,  and  the  plaintiff's  refusal  to 
accept  it.  In  order  to  establish  a  tender  of  the  corn,  it  was  necessary  for 
the  defendant  to  show  that  a  tender  of  good,  merchantable  corn  was  made. 
The  rule  is  that  where  a  party  pleads  a  tender  or  payment,  the  burden  is  upon 
him  to  prove  it.  Best,  Ev.  g§  268-270;  Burton  v.  Boyd,  7  Kan.  32;  La- 
throp  v.  Dacetjport,  20  Kan.  285. 

In  this  case,'  under  the  pleadings,  the  burden  was  upon  the  defendant  to 
prove  that  he  made  a  tender  of  good,  merchantable  corn.  There  is  no  ad- 
mission in  the  reply  of  the  plaintiff  of  a  tender  of  good,  merchantable  corn, 
and  the  trial  court  committed  material  error  in  throwing  upon  the  plaintiff 
the  burden  of  proving  the  corn  tendered  was  not  good  and  merchantable. 

The  judgment  of  the  district  court  will  bo  reversed,  and  case  remanded  for 
a  new  trial. 

(All  the  justices  concurring.) 


(35  Kan.  652) 

HoiTFMAN  and  another  ©.  Groll. 
{Supreme  Court  of  Kairnis.     October  7,  1886.) 
1.  Taxation— Sale— Deed. 

A  tax-sale  cert itlcate  and  tax  deed,  assipined  and  issued  under  the  provisions  of 
chapter  43,  Sess.  Laws  J879,  depend  for  thtir  validity  upon  the  regularity  of  the 
anterior  tax  proceedings,  and  upon  the  sale  which  was  made  when  tlie  land  was 
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bid  in  by  the  county;  and  the  omission  to  state  in  the  notice  of  such  sale  that  the 
land  would  be  sold  at  public  auction  is  a  defect  whijcb  renders  the  tax  deed  voida- 
ble. 

i.  Same — Mortgage — Lien. 

When  a  tax  deed  is  set  up  in  an  action  to  foreclose  a  mortgage  with  a  view  of  ex- 
tiugaishing  the  mortga.s^e  lien,  the  mortgagee  has  a  right  to  question  and  have 
settled  the  validity  of  the  tax  deed,  and  in  such  a  case  no  tender  of  the  taxes  paid 
was  necessary. 

3.  Same— Recovery  op  Amount  Paid. 

Where  such  a  tax  deed  is  held  to  be  invalid,  the  holder  can  only  recover  the  re- 
duced amount  actually  paid  by  him  under  the  order  of  the  county  commissioners 
upon  the  tax-sale  certificate,  together  with  the  interest  thereon,  instead  of  the  full 
amount  of  taxes,  interest,  and  penalties,  which  were  legally  charged  against  the 
land. 

4.  Same— Interest. 

When  a  tax  deed  has  been  adjudged  invalid,  the  holder  can  only  recover  interest 
on  the  amount  found  due  for  taxes  at  the  rate  of  7  per  cent,  per  annum  from  the 
date  of  the  judgment.     Oorbin  v.  Young^  24  Kan.  198. 

Error  from  Anderson  county. 

This  was  an  action  begun  by  S.  J.  Groll,  to  recover  upon  a  promissory  note, 
and  to  foreclose  a  mortgage  given  upon  a  tract  of  land  in  Anderson  county  to 
secure  the  payment  of  the  note.  J.  J.  Hoffman,  one  of  the  defendants,  claimed 
to  have  acquired  title  to  the  land  by  tax  proceedings,  and  that  the  mortgage 
lien  had  been  extinguished  by  virtue  of  a  tax  deed  executed  by  the  county 
clerk  of  Anderson  county  on  the  fourth  day  of  November,  1884.  Belinda  A. 
Foster,  another  of  the  defendants,  claimed  an  interest  in  the  same  land  through 
a  mortgage  executed  on  the  fifteenth  *day  of  April,  1884,  by  J.  J.  Hoffman,  to 
secure  the  payment  of  bis  promissory  note  for  $326.50.  A  trial  was  had  at 
the  March  term,  1885,  without  a  jury,  and  tiie  following  special  findings  of 
fact  and  conclusions  of  law  were  made  by  the  court: 

"(1)  On  and  prior  to  September  15,  1870,  one  E.  S.  Niccolls  was  the  owner 
in  fee  of  the  lands  in  question,  to-wit,  the  S.  J  of  N.  E.  4  of  N.  W.  J  S.  29, 
T.  20,  R.  20,  in  this  county.  On  that  day  he  mortgaged  said  lands  (his  wife 
joining  him)  to  the  plaintiff,  to  secure  the  payment  of  his  note  of  the  same  date 
for  SI, 000,  due  in  two  years,  with  interest  at  twelve  per  cent,  per  annum. 
There  is  now  due  to  the  plaintiff  on  this  note  and  mortgage  the  sum  of  82,480, 
and  the  plaintiff's  mortgage  is  a  lien  on  said  land  for  the  payment  thereof,  un- 
less divested  by  the  tax  sale  and  deed  thei*eon,  hereinafter  referred  to. 

**(2)  This  land  was  subject  to  taxation  for  the  year  1873,  and  sucli  taxes 
being  delinquent  on  the  eighth  day  of  May,  1874,  it  was  offered  for  sale  at 
the  tax  sale  for  that  year,  and  could  not  be  sold  for  the  taxes  and  charges 
thereon,  and  was  therefore  bid  off  by  the  county  treasurer  for  the  county  of 
Anderson.  The  subsequent  taxes  of  1874, 1875. 1876, 1877,  1878, 1879, 1880, 
1881,  and  1882  were  not  paid,  but  charged  up  against  said  land,  and  the  cer- 
tificate remained  unassigned,  no  pei'son  having  offered  to  purchase  the  same 
for  the  taxes,  penalties,  and  costs  due  thereon;  and  the  county  trejisurer  did, 
on  the  first  day  of  May,  1884,  in  pursuance  of  an  order  of  the  board  of  county 
commissioners,  execute,  and  the  county  clerk  did  assign,  the  tax-sale  certifi- 
cate for  said  property  to  the  defendant  J.  J.  Hoffman  for  the  sum  of  $265.50, 
for  the  taxes  of  the  years  from  1873  to  1882,  inclusive.  A  copy  of  this  assign- 
ment is  attached  to  the  answer  of  the  defendant  Hoffman,  filed  herein  August 
2,  1884.  J.  J.  Hoffman  thereupon  took  actual  possession  of  the  land  under 
this  certificate  on  May  1,  1884,  and  has  ever  since  remained  in  the  actual  pos- 
session of  the  same,  and  has  made  lasting  and  valuable  improvements  thereon 
of  the  value  of  ninety  ($90)  dollars. 

.  "(3)  On  the  fourth  day  of  Kovember,  A.  D.  1884,  pending  this  suit,  the 
county  clerk  made  and  delivered  to  said  J.  J.  Hoffman,  a  tax-title  deed  upon 
the    ale  and  certificate  above  referred  to,  which  deed  is  attached  to  and 
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made  a  part  of  the  supplemental  answer  of  the  defendant  Hoffman,  filed  herein 
January  14, 1885,  and  is  made  a  part  of  this  finding. 

"(4)  On  the  second  day  of  September,  1884,  at  the  tax  sale  in  said  county 
for  that  year,  tlie  said  land  was  again  sold  to  said  J.  J.  HolTman  for  the 
delinquent  taxes  of  1883,  amounting,  with  costs  and  penalties,  to  $6-34,  and 
a  certificate  issued  accordingly,  a  copy  whereof  is  also  attached  to  said  sup- 
plemental answer. 

"(5)  On  the  tax-roll  of  1873,  in  this  county,  the  lands  in  question  are  thus 
described  and  assessed:  *30  A.  S.  |  &  S.  i  of  N.  J  &  N.  E.  of  N.W.  J.  29,  20. 
20.  Co.  tax,  «1.80;  Tp.  22  cts.;  Sch.  Dist.  tax,  S3.15;  Sch.  Bond  tax,  $3.15; 
Del.  Rd.  tax,  80  cts.;  R.  R.  tax,  $3.38.     Total  tax,  $15.20,  penalty,  81.01.' 

"(6)  Tlie  tax-sale  record  of  1874  (taxes  of  1873)  shows  with  reference  to  this 
land  as  follows:  « No.  of  Cert.,  580.  May  11th.  S.  J  of  N.  E.  of  N.W.  J,  29^20, 
20.  Name  of  purchaser,  Anderson  county;  Amt.  for  which  sold,  $11.50. 
Tax  '74,  $12.42;  '75,  $13.79;  76,  $19.42;  77,  $13.59;  78,  $13.55;  79,  $12.31; 
'80,  $8.78;  '81,  $8.13;  '82,  $7.85.  To  whom  assigned,  J.  J.  Hoftman,  May  1, 
1884.  Amt.,  $265.00.'  The  amounts  named  opposite  each  year  above  are 
the  delinquent  taxes  for  the  said  years,  respectively  charged  up  against  said 
land.  At  the  date  of  the  assignment  to  J.  J.  HolTraan  there  was  due,  taxes, 
penalties,  costs,  and  charges  on  this  land,  computing  interest  and  charges  as 
allowed  by  law,  $455.29,  not  including  taxes  of  1883. 

"(7)  The  delinquent  tax  notice  for  the  taxes  of  1873,  published  in  1874,  was 
in  tlie  following  form: 

"  '  County  Treasurer's  Office,  Garnett,  Anderson;  County,  Kan., 

"•March,  10,1874.. 
**  •All  persons  interested  are  hereby  notified  that  so  .inich  of  each  tract  of 
land  and  town  lot  as  may  be  necessary  for  that  purpose  will  be  sold  by  me  at 
ray  oftlce  on  the  first  Tuesday  of  May,  A,  D.  1874,  and  the  days  next  succeed- 
ing, for  the  taxes  of  1873.  and  charges  thereon. 

"  *  E.  S.  Hunt,  County  Treasurer.' 

"Here  follow  numerous  descriptions  of  land,  among  them  this:  *  S.  J  of  N. 
E.  Qr.  of  N.W.  Qr.  S.  29.  T.  20,  R.  20.'  The  above  notice  was  published  as 
required  by  law. 

"(8)  The  final  (or  redemption)  tax  notice  for  the  taxes  of  1873,  published 
in  December,  1876,  was  as  follows: 

••'FINAL  TAX  NOTICE. 

•••Whereas,  the  following  lands  and  town  lots  have  been  sold  for  taxes,  to- 
wit,  on  the  6th  day  of  May,  1874,  and  the  following  days  to  include  the 
twelfth  day  of  May,  1874;  and  whereas,  said  lands  and  town  lots  have  not 
been  redeemed  from  said  sale  as  required  by  law:  now.  therefore,  notice  is 
hereby  given  that  unless  the  said  lands  and  town  lots  are  redeem'id  on  or  be- 
fore the  6th  day  of  May,  1877,  the  same  will  be  conveyed  by  tax  deed  to  the 
purchaser.  S.  H.  N.  E.  Q.  of  N.  W.  Q.  S.  29,  T.  20,  11.  20.  A,.  1^26.79.  The 
amount  set  opposite  each  sale  does  not  include  the  subsequent  taxes. 

"•Given under  my  hand  at  Garnett,  Kansas,  December  19,  1876. 

"•E.  Payn,  Treasurer.' 

"The  above  notice  was  published  in  a  weekly  newspaper  of  the  county  for 
four  consecutive  weeks  from  and  after  December  23,  1876. 

"(9)  On  January  29,  1872,  E.  S.  Niccolls  and  wife  conveyed  to  D.  Markel 
the  S.  i  of  N.  J  of  N.  E.  J  S.  29.  T.  20,  R.  20.  10  A.,  which  was  recorded 
March  24,  1872,  and  before  May  11, 1874,  Markel  paid  taxes  for  1873  on  this 
10  acres,  $5, 

"(10)  For  certain  county  printing,  including  the  delinquent  list  and  notice, 
set  out  in  the  7th  finding,  the  county  had  a  contract  with  the  printer 
whereby  it  paid  only  two  (2)  cents  for  each  description  of  land  in  said  notice, 


Digitized  by 


Google 


Kan.]  HOFFMAN   V.  GROLL.  87 

for  each  insertion;  and  for  the  final  redemption  notice,  set  out  in  the  8th 
finding,  the  county,  by  its  contract  witli  tlie  printer,  paid  35  per  cent,  less 
than  legal  rates.  The  full  legal  rates  allowed  for  printing  were  charged  up 
against  this  land  for  publishing  said  delinquent  list,  viz.,  25  cents,  instead  of 
the  lesser  sums  actually  paid,  and  formed  a  part  of  tbe  charges  for  which  the 
sale  was  made. 

"(11)  On  the  fifteenth  day  of  April,  1884,  the  said  J.  J.  Hoffman  executed 
and  delivered  a  mortgage  on  said  land,  to  secure  the  payment  of  his  promis- 
sory note  of  the  same  date,  to  the  defendant  Belinda  A.  Foster,  for  $326.50, 
upon  which  there  is  now  due  the  sum  of  $359.15. 

"conclusions  of  law. 

"(1)  The  delinquent  tax  notice  was  insufficient  to  uphold  the  sale  made  on 
the  eighth  day  of  May,  1874.  The  statute  is  mandatory,  requiring  that  the 
notice  shall  state  that  the  sale  will  be  *  at  public  auction.'  The  notice  in  this 
case  was  fatally  defective  in  this  respect. 

"(2)  The  sale  is  invalid  because  a  larger  sum  was  charged  against  the  land 
for  printing  the  delinquent  notice  than  was  actually  paid  therefor  under  con- 
tract with  the  printer,  and  because  a  part  only  of  a  tract  of  30  acres  assessed 
in  bulk  was  sold  for  a  portion  of  the  entire  tax. 

"(3)  The  final  or  redemption  notice  was  insufficient  to  uphold  the  deed 
based  upon  it  in  two  particulars:  Firsttthe  time  stated  for  making  tax  deeds 
is  indefinite  and  uncertain,  and  provided  for  a  deed  before  the  expiration  of 
the  three  years;  second,  it  omits  what  the  statute  plainly  requires,  namely, 
a  statement  of  the  amount  of  taxes  and  interest  calculated  to  the  last  day  of 
redemption. 

"(4)  The  tax  deed  must  be  set  aside,  and  an  account  taken  of  the  taxes,  in- 
terest, and  charges  paid  by  the  defendant  Hoffman,  and  the  interest  due  him 
thereon,  which  is  the  first  lien  upon  said  lands,  and  out  of  said  sum  the  de- 
fendant Belinda  A.  Foster  must  be  paid  the  amount  due  her  under  the  elev- 
enth finding  of  fact. 

"(5)  A  judgment  of  foreclosure  and  sale  may  be  entered,  and  out  of  the 
proceeds  arising  therefrom  the  liens  above  declared  are  to  be  satisfied,  in  the 
order  of  their  priority,  together  with  costs." 

A  decree  was  entered  which  directed  that  the  proceeds  of  the  foreclosure 
sale  should  be  applied — First,  to  pay  Hoffman  the  amount  of  taxes,  interest, 
and  charges  paid  by  him,  together  with  the  agreed  value  of  the  improve- 
ments upon  the  land,  amounting  in  all  to  $426.95,  and  directed,  further,  that 
the  defendant  Foster  should,  out  of  that  amount,  be  paid  what  w<is  necessary 
to  satisfy  her  mortgage;  second,  to  the  costs  of  the  ciise;  third,  to  the  satis- 
faction of  the  judgment  for  $2,480  rendered  in  favor  of  the  plaintiff,  GroU. 
Hoffman  excepted  to  the  conclusions  of  law,  and  to  the  decree  entered,  and 
comes  here  seeking  a  reversal. 

John  W,  Deford,  for  plaintiff  in  error.  Johnson,  Poplin  dk  Jolinson,  for 
defendant  in  error. 

Johnston,  J.  The  makers  of  the  note  and  mortgage  upon  which  this  ac- 
tion was  brought  have  mtide  no  defense.  J.  J.  Hoffman  who  was  made  a  de- 
fendant in  the  action,  claimed  under  a  tax  deed  which,  if  valid,  would  ex- 
tinguish the  mortgage  lien,  and  vest  the  absolute  title  to  the  land  in  himself. 
The  mortgaged  land  was  subject  to  taxation  in  1873;  and,  the  taxes  not  be- 
ing paid,  it  was  offered  for  sale  in  1874;  and,  there  being  no  bidders,  it  was 
struck  off  to  the  county.  The  subsequent  taxes  for  the  years  1882  to  1884. 
inclusive,  were  not  paid,  but  were  charged  up  against  the  land.  On  May  1, 
1884,  the  county  clerk,  by  order  of  the  board  of  county  commissioners,  and  in 
accordance  with  the  provisions  of  chapter  43  of  the  Session  Laws  of  1879,  as- 
signed the  tax-sale  certificate  to  Hoffman.     The  tax  deed  in  question  was 
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based  on  that  assignment,  and  was  issued  on  the  fourth  of  November  follow- 
ing, and  its  validity  was  the  principal  question  before  the  court.  It  was  held 
by  the  district  court  to  be  invalid  for  several  reasons;  the  first  of  which  was 
that  the  county  treasurer,  in  his  notice  of  the  tax  sale,  omitted  to  state  that 
the  land  would  be  offered  for  sale  at  public  auction. 

The  statute  in  terms  requires  that  the  land  shall  be  sold  at  public  auction, 
and  also  that  the  notice  shall  contain  the  statement  that  the  sale  will  be  so 
made.  It  has  been  held  that  the  omission  of  tliis  statement  in  the  notice,  if 
taken  advantage  of  before  the  statute  of  limitation  runs,  will  defeat  the  deed. 
Hafey  v.  Bronson,  33  Kan.  598;  S.  C.  7  Pac.  Rep.  239;  Belz  v.  BinU  31  Kan. 
139;  S.  C.  1  Pac.  Rep.  246;  Corhin  v.  Young,  24  Kan.  198. 

Counsel  for  Hoffman  contends  that  the  tax  deed  is  not  based  on  asale  made 
pursuant  to  the  defective  notice,  but  is  based  wholly  on  the  authority  of 
chapter  43,  Sess.  Laws  1879.  The  first  section  of  that  act  reads  as  follows: 
"Whenever  any  lands  or  town  lots  that  may  have  been  or  shall  hereafter 
be  sold  for  any  taxes  due  thereon,  that  may  have  been  or  shall  hereafter  be 
bought  in  by  any  county  for  such  taxes,  are  or  hereafter  shall  be  unredeemed 
for  three  years  from  date  of  such  sale,  and  no  person  shall  offer  to  purchase 
the  same  for  the  taxes,  penalties,  and  costs  due  thereon,  the  county  commis- 
sioners of  the  county  where  such  lands  or  town  lots  are  located  may  permit 
the  owner,  his  agent  or  attorney,  to  redeem  the  same,  or  may  authorize  the 
county  treasurer  to  execute,  and  the  county  clerk  to  assign,  tax-sale  certifi- 
cates for  such  lands  or  town  lots  for  any  sum  less  than  the  legal  tax  and  interest 
thereon,  as  shall  be  in  their  judgment  for  the  best  interest  of  the  county,  which 
assignment  shall  have  the  same  force  and  effect  as  if  the  full  amount  of  all 
taxes,  interest,  and  penalties  had  been  paid  therefor:  provided,  however,  that 
no  deed  shall  be  issued  upon  any  certificate  so  assigned  until  six  months  after 
such  assignment  has  been  made." 

There  is  no  authority  given  to  the  county  commissioners  in  this  section  to 
make  a  sale  of  the  lands  which  have  been  struck  off  to  the  county.  They 
are  only  authorized  to  order  the  executjon  and  assignment  of  tax-sale  cer- 
tificates for  lands  that  have  been  previously  sold  for  taxes.  The  assignment 
in  such  a  case  differs  from  an  assignment  of  lands  held  by  the  county  in 
other  cases  only  in  this:  that,  instead  of  the  purchaser  being  required  to  pay 
the  full  amount  charged  against  the  land,  he  may  be  allowed  by  the  commis- 
sioners to  purchase  the  interest  of  the  county  in  the  land  for  a  reduced 
amount.  The  tax-sale  certificate  executed  by  the  county  treasurer  and 
assigned  by  the  county  clerk  under  this  statute,  is  based  upon  the  anterior  tax 
proceedings,  and  upon  the  sale  which  was  made  when  the  land  was  bid  in  by 
the  county;  and  therefore  a  legal  notice  of  the  sale  is  prerequisite  to  the  va- 
lidity of  the  tax  deed  issued  under  the  statute,  and  the  omission  to  state  in  the 
notice  that  the  land  would  be  sold  at  public  auction  must  be  held  to  be  a  fatal 
defect  to  the  deed  in  question. 

The  mortgagee  was  at  liberty  to  question  the  validity  of  Hoffman's  t^x 
title,  as  he  held  under  the  original  owner,  and  may  protect  the  interest  con- 
veyed by  the  mortgage,  to  the  same  extent  as  the  original  owner  might  do. 
It  being  an  action  to  foreclose  the  mortgage.  Hoffman,  who  claimed  an  inter- 
est in  the  land,  was  properly  made  a  defendant.  He  set  up  his  tax  title, 
which,  if  upheld,  divested  the  mortgage  lien,  and  it  was  the  duty  of  the 
court  to  determine  the  existence  and  priority  of  the  liens  claimed  by  the 
respective  parties,  and  in  such  a  case  no  tender  of  the  taxes  was  necessary. 
The  whole  matter  was  before  the  court  for  equitable  adjustment,  and  as  the 
foreclosure  has  been  decreed,  the  proceeds  of  the  sale  will  be  brought  into 
court  for  distribution,  and  the  interest  of  the  holder  of  the  invalid  tax  deed 
is  fully  protected. 

The  only  other  question  which  we  need  to  notice  is  as  to  the  amount 
allowed  by  the  court  to  Hoffman.     He  was  allowed  $265.50,  which  was  the 
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amount  actually  paid  to  the  county  on  the  tax-sale  certificate,  together  with 
interest  thereon  and  the  value  of  the  improvements;  but  he  ciaims  that  he 
was  entitled  to  receive  $455.99,  the  full  amount  of  taxes,  interest,  and 
penalties  legally  charged  against  the  land.  Section  142  of  the  act  relating  to 
taxation  provides  that  the  successful  claimant,  in  an  action  where  the  tax 
deed  is  found  to  be  invalid,  shall  be  adjudged  to  pay  the  holder  of  tlu?  tax 
deed,  or  the  party  holding  under  him,  the  full  amount  of  all  taxes  paid  on 
such  land.  By  section  2  of  the  chapter  under  which  the  certificate  was 
assigned  and  the  deed  issued,  it  is  provided  that  the  party  desiring  to  redeem, 
as  therein  prescribed,  "shall  pay  to  the  purchaser  or  holder  of  the  tax  certifi- 
cate, bis  heirs  or  assigns,  in  money,  the  amount  paid  for  the  property,  and 
all  subsequent  taxes  paid  tliereon,  with  interest  from  the  date  of  each  pay- 
ment, at  the  rate  of  twenty-four  per  cent,  per  annum."  The  court  allowed 
the  full  amount  to  which  he  would  have  been  entitled  if  the  land  had  been 
redeemed,  and  he  is  entitled  to  no  greater  sum  where  the  deed  is  held  to  be 
invalid. 

The  further  claim  of  Hoffman  for  a  greater  rate  of  interest  than  was 
awarded  by  the  court  has  been  determined  against  him.  By  the  terms  of  the 
decree  he  was  to  receive  interest  at  7  per  cent,  per  annum  on  the  amount  of 
recovery  from  that  date,  the  same  as  an  ordinary  judgment  draws;  and  it 
hsis  been  decided  that  the  amount  due  for  taxes,  in  any  action  in  which  the 
tax  deed  is  set  aside,  draws  interest  thereafter  at  the  rate  of  7  per  cent. 
Corbin  v.  Young ^  24  Kan.  198. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


(35  Kan.  6U) 

BiLLARD  V.  Erhart  and  others.* 

{Supreme  Court  of  Kansas.    October  7.  1886.) 

NuiSAWCB— PuBuc  Nuisance — Obstructing  Sidewalk — Right  of  Lot-Owner. 

The  owner  of  a  lot  in  the  city  is  not  entitled,  as  a  matter  of  right,  to  an  injnno- 
tion  against  a  party  obstructing  a  sidewalk  or  street  in  such  city,  where  the  own- 
er's lot  or  land  does  not  abut  upon,  and  is  not  opposite  or  contiguous  to,  tlie  ob- 
struction,  since  the  injury  or  nuisance  complained  of  is  not  different  in  kind  from 
that  sustained  by  the  public. 

Error  from  Shawnee  county. 

On  September  10,  1885,  Joseph  Erhart,  W.  S.  Gordon, Bosen,  and 

Mrs.  Pushaw  filed  their  petition  against  J.  B.  Billard,  alleging  that  they,  and 
each  of  them,  are  citizens  of  the  city  of  Topeka,  in  said  county;  that  they,  and 
each  of  them,  own  real  estate,  and  reside,  respectively,  upon  their  said  real 
estate,  which  said  rejil  estate,  and  the  residences  of  plaintiffs  respectively, 
are  situate  upon  A  street,  (formerly  Curtis  street,)  in  said  city,  in  the  first 
ward  thereof,  usually  called  "North  Topeka;**  that  said  defendant,  J.  B. 
Billard,  is  the  proprietor  of  and  runs  and  operates  a  certain  mill,  situate 
upon  said  A  street,  at  the  Intersection  of  said  A  street  with  Kansas  avenue  ; 
that  said  Kansas  avenue  is  the  principal  thoroughfare  of  said  city,  and,  in 
order  to  reach  almost  every  portion  of  said  city,  it  is  necessary  for  plaintiffs, 
and  each  of  them,  to  pass  from  their  said  residences  upon  and  over  said  A 
street  to  and  upon  said  Kansas  avenue  ;  that  adjoining  said  defendant's  mill, 
and  upon  said  A  street,  is  situate  a  certain  scale  for  weighing  ;  that  said 
scale  is  so  situate  in  the  sidewalk  as  to  constitute  and  form  a  portion  of  said 
sidewalk,  and  occupies  the  entire  width  of  said  sidewalk,  and  extends  a  con- 
siderable distance  lengthwise  upon  said  sidewalk  ;  that  said  defendant,  for  a 
long  time  prior  to  the  commencement  of  this  action,  has  been  and  still  is  in 
the  habit  of  using  said  scale  by  driving,  and  causing  to  be  driven,  upon  said 

iSee  Hogan  v.  Central  Pac.  R.  Co.,  (Cal.)  11  Pac.  Rep.  876,  and  note. 
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scale  and  sidewalk,  teams  attached  to  wagons,  and  by  weighing  upon  said 
scale  wagons  laden  with  grain,  flour,  etc.,  and  said  defendant  thus  uses  and 
appropriates  said  sidewalk,  by  causing  teams  and  wagons  thus  to  stand  upon 
said  scale  and  sidewalk,  and  occupying  said  sidewalk  with  teams,  both  upon 
this  portion  occupied  by  the  scale  and  other  portions  of  said  sidewalk  con- 
tiguous thereto,  thereby  entirely  obstructing  said  sidewalk  almost  continu- 
ously during  the  business  hours  of  the  day,  and  rendering  it  impossible  for 
pedestrians  to  pass  along  and  upon  said  sidewalk. 

And  plaintiffs  say  that  said  A  street  is  a  public  street  and  highway,  and 
that  their  said  property  and  residences  abut  thereon,  and  by  reason  of  said 
obstructions  caused  by  the  defendant,  as  heretofore  set  forth,  they  are,  and 
each  of  them  is,  impeded,  hindered,  and  delayed  continually,  and  their  free 
use  of  said  A  street  is  defeated  and  prevented,  to  their  constant  annoyance 
and  injury,  whereby  they  are,  and  each  of  them  is,  greatly  damaged;  that 
said  damage  is  of  a  character  not  reasonably  computable  or  repairable  in 
money,  and  constantly  recurring,  and  would  be  the  subject  of  innumerable 
actions  at  law. 

And  plaintiffs  say  that  by  reason  of  said  obstructions  the  value  of  their  real 
astate,  and  of  that  of  each  of  them,  abutting  upon  said  A  street,  as  aforesaid, 
is  greatly  diminished  and  lessened,  and  they  are  denied  thereby  the  tranquil 
enjoyment  of  their  homes;  and  the  continuous  obstruction  of  said  sidewalk 
by  said  defendant  is  a  continuing  nuisance  to  these  plaintiffs,  and  an  inter- 
ference and  abridgment  of  their  rights  as  residents  and  tax-payers  of  said 
city,  whereby  plaintiffs,  and  each  of  them,  have  sustained  and  will  sustain 
irreparable  damage;  and  for  the  injuries  thus  sustained,  and  the  wrongs  thus 
perpetrated  upon  and  against  them  by  said  defendant,  plaintiffs  say  that  there 
is  no  adequate  remedy  at  law. 

Wherefore,  plaintiffs  pray  that  a  temporary  injunction  issue,  restraining 
said  defendant  from  further  obstructing  said  sidewalk,  and  from  keeping  or 
causing  horses  or  wagons  to  stand  thereon,  either  for  weighing  upon  said 
scale  or  for  loading  or  unloading  grain,  until  this  cause  can  be  finally  heard 
and  determined,  and  that  upon  the  final  hearing  hereof  said  injunction  be 
made  perpetual;  and  plaintiffs  pray  judgment  for  costs  and  all  proper  relief. 

Upon  the  day  of  filing  their  petition,  the  district  judge  of  Shawnee  county 
granted  a  temporary  injunction,  as  prayed  for  in  the  petition,  upon  the  con- 
dition that  the  plaintiffs  execute  to  the  defendant  an  undertaking  in  the  sum 
of  $300.  Subsequently,  this  undertaking  was  properly  executed  and  filed. 
The  defendant  demurred  to  the  petition  upon  the  ground  that  it  did  not  con- 
tain facts  sufficient  to  constitute  a  cause  of  action.  This  demurrer  was  over- 
ruled, defendant  excepting.    The  defendant  brings  the  case  to  this  court. 

Wat€78  cfe  Chase  and  W.  P.  Douthitt,  for  plaintiff  in  error,  Overmeyer  <£• 
Safford,  for  defendants  in  error. 

HoRTON,  C.  J.  The  plaintiff  in  error,  Billard,  (defendant  below,)  is  the 
owner  of  a  mill  located  at  the  corner  of  Kansas  avenue  and  A  (formerly  Cur- 
tis) street,  North  Topeka.  For  several  years  there  has  been  a  scale  for  weigh- 
ing Jocated  upon  the  sidewalk  of  A  street,  near  the  corner,  for  the  use  of  the 
mill.  Doors  were  arranged  along  the  north  side  of  the  mill,  also  on  A  street, 
east  of  the  scale,  for  loading  and  unloading,  from  wagons,  grain  and  other 
commodities.  Erhart  and  the  other  plaintiffs  below  filed  their  petition  ask- 
ing that  Billard,  and  all  persons  acting  for  him,  be  enjoined  from  using  the 
scale,  and  from  permitting  wagons  to  stand  upon  the  sidewalk  for  the  pur- 
pose of  loading  or  unloading  grain,  etc.  The  petition  was  demurred  to  upon 
the  ground  that  the  plaintiffs  were  not  shown  to  have  any  interest  in,  or  to 
have  suffered  any  loss  or  injury  by,  the  acts  complained  of,  different  from 
the  public  generally,  and  that  the  petition  showed  affirmatively  upon  its  face 
that  they  had  no  special  loss,  and  therefore  that,  as  plaintiffs,  they  had  no 
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capacity  to  bring  the  action.  This  demurrer  was  overruled,  and  the  defend- 
ants excepted. 

In  Mihesell  v.  Durkee,  34  Kan.  609,  S.  C.  9  Pac.  Eep.  278,  it  was  held  that, 
where  a  person  or  corporation  attempts  to  construct  a  purely  private  railroad 
upon  any  of  the  public  streets  of  a  city,  any  abutting  lot-owner  whose  prop- 
erty is  or  may  be  injured  thereby  may  maintain  an  action  to  perpetually  en- 
join such  person  or  corporation  from  making  such  use  of  the  streets. 

In  Heller  v.  Railroad  Co,,  28  Kan.  625,  it  was  decided  that  where  a  part  of 
a  street  is  attempted  to  be  vacated,  and  the  owners  of  lots  abutting  thereon 
do  not  complain,  the  owner  of  a  lot  in  another  block,  in  front  of  whose  lot  the 
street  is  left  its  full  width,  and  access  to  whose  lot  is  in  no  respect  disturbed 
or  abridged,  cannot  maintain  an  action  to  restrain  the  vacation,  although 
thereby  the  general  course  of  travel  will  probably  be  thrown  on  some  other 
street,  and  no  longer  pass  in  front  of  said  lot-owner*8  property. 

The  question  is  by  which  of  these  decisions  the  present  case  is  to  be  gov- 
erhed.  Upon  the  wliole  we  are  satisfied  that  this  case  falls  within  the  prin- 
ciples decided  in  Heller  v.  Railroad  Co,, supra.  The  difference  in  facts  does 
,not  place  them  upon  any  different  ground  of  principle.  The  obstruction 
complained  of  is  not  in  front  of  the  lots  owned  by  the  plaintiffs  below,  and 
their  property  is  not  opposite  or  contiguous  to  the  construction.  The  case 
therefore  differs  from  Mikesell  v.  Durkee,  as  in  that  case  the  defendants  were 
attempting  to  excavate  and  build  a  private  railroad  in  a  public  street  in  front 
of  the  plaintiff's  lots.  In  Heller  v.  Railroad  Co,  the  plaintiff  alleged  that 
the  railroad  company  was  occupying  a  portion  of  the  street  which  the  city 
council  had  attempted  to  vacate,  and  was  commencing  to  lay  tracks  and  erect 
buildings  thereon;  that  thereby  the  travel  was  diverted  from  plaintiff's  prop- 
erty, and,  if  the  vacation  of  the  street  was  permitted,  that  the  property  would 
cease  to  be  of  any  value  for  business  purposes,  and  of  small  value  for  residence 
purposes.  In  tl)at  case  we  said:  "The  fact  that,  as  an  indirect  consequence, 
injuries  may  result,  gives  no  cause  for  interference.  Only  when  the  injury 
is  direct,  when  the  individual  suffers  some  special  wrong, — something  differ- 
ent from  that  experienced  by  other  members  of  the  community, — may  the 
party  injured  challenge  the  action.  It  is  not  always  easy  to  draw  the  divid- 
ing line  between  those  cases  in  which  the  injury  is  direct  and  special,  and 
those  in  which  it  is  indirect  and  general.  *  ♦  *  Closing  up  of  access  to 
the  lot  is  the  direct  result  of  the  vacating  of  the  street,  and  the  owner,  by 
the  loss  of  access  to  his  lot,  suffers  an  injury  which  is  not  common  to  the 
public;  but,  in  the  case  at  bar,  access  to  plaintiff's  lots  is  in  no  manner  in- 
terfered with.  The  full  width  of  the  street  in  front  and  on  the  side  is  free  and 
undisturbed,  and  the  only  real  complaint  is  that,  by  the  vacating  of  the  street 
away  from  the  lots,  the  course  of  travel  is  changed.  But  this  is  only  an  in- 
direct result.  There  is  nothing  to  prevent  travel  from  coming  by  the  lots  if 
the  travelers  desire  it.  The  way  to  the  heart  of  the  city  by  the  lots  is  a  little 
more  remote  than  it  was  before,  but  still  free  passage  is  open  to  all  who  wish 
to  pass  thereby.  No  one  is  compelled  to  stay  away.  Access  to  the  lots  is  the 
-same  that  it  was  before,  so  that  the  injury  is  only  the  indirect  result  of  the 
action  complained  of,  and  it  is  an  injury  which,  if  it  exists  at  all,  is  sustained 
by  all  other  lots  along  the  street  west  of  the  parts  vacated."  In  this  case  the 
property  of  the  plaintiffs  below  abuts  on  a  part  of  the  street  distant  from  the 
alleged  obstruction,  and  the  damage  they  suffer  is  sustained  by  the  public 
generally.  High,  Inj.  (2d  Ed.)  §§  594.  827;  Id.  §  819,  and  cases  cited;  Will- 
iams v.  Smith,  22  Wis.  594,  and  eases  cited;  Shaubut  v.  Railroad  Co.,  21 
Minn.  502;  Croft  \.  Jackson,  5  Kan.  521;  Bohhett  v.  State,  10  Kan.  15. 

The  judgment  of  the  district <;ourt  will  be  reversed,  and  the  case  remanded 
for  further  proceedings  in  accordance  with  the  views  herein  expressed* 

(All  the  justices  concurring.) 
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(35  Kan.  616) 

BiLLARD  t>.  Erhart  and  others. 

(Supreme  C&uri  of  Kansas,    October  7,  1886.) 

Injunction— Contempt— Violating  Order. 

Where  the  district  court  has  jurisdiction  of  the  parties  and  of  the  subject-matter, 
the  fact  that  an  order  of  iniunction  has  been  erroneously  granted  affords  no  justifi- 
cation or  excuse  for  its  violation  before  it  has  been  properly  dissolved. 

Error  from  Shawnee  county. 

]^aters  &  Chase  and  W.  P.  Douthitt,  for  plaintiff  in  error.  Overmeyer  dk 
Safford,  for  defendant  in  error. 

HoRTON,  C.  J.  It  is  immaterial  in  this  case  whether  the  proceeding  be 
called  a  civil  or  a  criminal  one.  The  record  is  singularly  defective.  The 
certificate  to  the  record  is  as  follows: 

'' State  of  Kansas,  Shawnee  County— -ss,:  I,  B.  M.  Curtis,  clerk  of  the 
district  court  within  and  for  the  county  and  state  aforesaid,  do  hereby  cer- 
tify that  the  above  and  foregoing  is  a  full,  true,  and  correct  copy  of  the  plead- 
ings and  record  entries  in  the  above-entitled  cause,  as  the  same  appears  on 
file  and  of  record  in  my  office. 

"  Witness  my  hand  and  the  seal  of  said  court  hereunto  affixed,  at  my  office 
in  the  city  of  Topeka,  this  seventeenth  day  of  April,  A.  D.  1886. 

[Seal.]  "B.  M.  Curtis,  Clerk." 

Even  if  we  treat  the  record  as  a  certified  transcript,  we  cannot  pass  upon 
all  of  the  alleged  merits  of  the  case.  The  petition  in  error  alleges  that  the 
judgment,  rulings,  and  decisions,  of  the  trial  court  are  contrary  to  law,  and 
are  not  supported  by  the  evidence.  The  record  purports  to  contain  a  copy  of 
the  bill  of  exceptions,  but  it  does  not  clearly  appear  that  tins  bill  was  ever 
filed  with  the  papers  in  the  case.  Treating  the  bill  as  properly  filed,  it  is  in- 
complete within  the  decision  of  Railroad  v.  Wagner ,  19  Kan.  335.  The  bill 
of  exceptions  of  December  16,  1885,  referred  to  in  the  bill  of  exceptions  con- 
tained in  the  record  Jis  having  been  introduced  as  evidence  in  the  case,  is  not 
inserted  in  or  attached  to  the  record,  and  is  in  no  way  identified.  AVe  there- 
fore cannot  say  what  evidence  was  considered  by  the  district  judge.  There 
are  other  defects  in  the  bill  of  exceptions,  but  those  noted  are  sufficient.  It 
appears  from  the  record  that  a  temporary  injunction  was  granted  September 
10,  1885.  This  injunction  was  never  dissolved,  and  on  March  31,  1886,  Bil- 
lard  was  adjudged  in  contempt  for  violating  the  injunction,  and  adjudged  to 
pay,  for  his  disobedience,  the  fine  of  $100,  together  with  all  costs.  The  court 
had  jurisdiction  of  the  parties  and  of  the  subject-matter,  and  the  fact  that  an 
order  of  injunction  has  been  erroneously  granted  affords  no  justification  or 
excuse  for  its  violation  before  it  has  been  dissolved.  Section  247,  Civil  Code; 
2  High,  Inj.  (2d  Ed.)  921,  §  1416. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


(35  Kan.  689) 

State  v,  Elrod. 
{Supreme  Qmrt  of  Kansas,    October  7,  1886.) 
Crimtnal  Law— Appeal,  how  Taken. 

Error  from  Ellsworth  county. 

L,  H,  Seavor  and  Carter  cfe  Harrison,  for  the  State.     Garver  c§  Bond,  for 
defendant  in  error. 

Per  Curiam.     T.H.  Elrod,  defendant  in  error,  made  complaint  under  oath 
before  Thomas  J.  Xoble,  a  justice  of  the  peace  of  Ellsworth  county,  charging 
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William  Bohrer  with  the  offense  of  unlawfully  disturbing  the  members  of  a 
religious  society  while  meeting  together  for  the  purpose  of  worship.  The 
defendant  was  tried  before  the  justice  of  the  peace,  and  the  case  was  subse- 
quently heard  in  the  district  court.  Judgment  was  rendered  in  that  court  re- 
lieving the  complainant  from  costs.  To  review  and  reverse  that  decision  a 
petition  in  error  has  been  filed  in  this  court.  Xo  appeal  has  ever  been  taken 
from  the  district  court  to  the  supreme  court,  and,  as  the  case  is  not  a  civil 
action,  it  is  not  rightfully  brought  to  this  court,  and  the  petition  in  error 
must  therefore  be  dismissed.  Heisner  v.  StaUy  19  Kan.  479;  McGilvray  v. 
&taU,  Id.  481;  McLean  v.  StaU,  28  Kan.  372. 

01  Cal,  72) 


People,  etc.,  i?.  Hubert   and  others.    (No.  11,253.) 

{Supreme  Ootai  of  California.    September  23,  1886.) 

Statute  of  Limitations— Swamp-Land  Abskssment— CAiiiFORNiA  Codk  Civil  Proc.  J 
338,  SuBD.  1. 

All  assessment  for  reclamation  purposes  is  "a  liability,  created  by  statute,"  and 
under  subdivision  1,  ^  338,  Code  Civil  Proc.  Cal.,  an  action  to  enforce  it  is  barred 
by  the  lapse  of  three  years. 

Commissioners*  decision.     Department  2. 

A.  C,  Adams,  for  the  People.  Oeo.  P.  Harding  and  Jno»  W.  Oom,  for  re- 
spondents, Hubert  and  others. 

Belcher,  C.  C.  In  December,  1870,  an  assessment  for  reclamation  pur- 
poses was  levied  upon  the  lands  situate  in  reclamation  district  No.  108,  and 
on  the  fifth  day  of  May,  1871,  it  became  delinquent.  On  the  ninth  day  of 
August,  1884,  this  action  was  coramenceil  to  enforce  payment  of  the  assess- 
ment against  certain  lands  in  the  district  owned  by  defendant.  The  defend- 
ant demurred  to  the  complaint  upon  the  ground  that  the  cause  of  action  was 
barred  by  subdivision  1  of  sections  338  and  339,  and  by  sections  343  and  345, 
of  the  Code  of  Civil  Procedure.  The  court  below  sustained  the  demurrer, 
and,  we  think,  properly. 

Under  subdivision  1  of  section  338,  *'an  action  upon  a  liability  created  by 
statute,  other  than  a  penalty  or  forfeiture,"  is  barred  if  not  commenced 
within  three  years  after  the  ca.use  of  action  accrues.  In  Perry  v.  Wash- 
hurrif  20  Cal.  318,  it  was  held  that  taxes  are  not  debts,  nor  founded  upon 
contract,  but  charges  upon  persons  or  property,  to  raise  money  for  public 
purposes.  In  People  v.  McCreery,  34  Cal.  454,  it  is  said  that  **  taxes  are 
charges,  imposed  by  or  under  the  authority  of  ttie  legislature,  upon  persons 
or  property  subject  to  its  jurisdiction."  A  swamp-land  assessment  is  a 
charge  imposed  upon  property  by  authority  of  the  legislature,  and  is  thus 
clearly  a  "liability  created  by  statute."  The  fact  that  it  is  only  a  lien 
upon  the  property  assessed,  and  not  a  direct  charge  against  the  owner,  is 
immaterial.  "A  lien  is  a  charge  imposed  upon  specific  property,  by  which 
it  is  made  security  for  the  performance  of  an  act."  Section  1180,  Code 
Civil  Proc.  The  act  here  for  the  performance  of  which  the  land  was  made 
security  was  the  payment  of  the  assessment.  An  action  was  required  to  en- 
force the  performance  of  the  act,  and  it  could  only  be  brought  within  the 
time  prescribed  by  statute.  San  Francisco  v.  Jones,  20  Fed.  Rep.  188; 
State  v.  Yellow  Jacket  S.  M.  M.  Co,,  14  Nev.  226'.  The  special  act  of  the  leg- 
islature referred  to  by  the  appellant  (St.  1871-72,  p.  696)  has  no  application  to 
the  case.  It  provides  only  that  warrants  and  assessments,  while  they  re- 
main unpaid,  shall  bear  interest. 

The  judgment  should  be  affirmed. 

We  concur:    Foote,  C;  Searls,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment is  affirmed. 
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171  Cal.  74) 

Tn  re  Baldwin,  etc.    (No.  11,133.) 
{Supreme  Court  of  Oalifomia.    September  23,  1886.) 

1.  ExECCTiON— Exemptions— Farming  Utbnbilb— CJode  Civil  Pboo.  Cal.  {  690,  Subd.  8. 

An  expensive  threshing  outtit,  owned  by  the  judgment  debtor  and  two  or  more 
other  fanners  in  common,  and  used  by  them  to  a  limited  extent  on  their  own 
lands,  but  i)rincipally  used  in  doing  work  for  others  for  hire,  is  not  exempt  under 
subdivision  3,  9  690,  Code  Civil  Proc.  Cal.,  exempting  from  execution  "farming 
utensils  or  implements  of  hasbandry." 

2.  Insolvency— Exemptions— Practice  on  Petitions  to  Set  Aside. 

Creditors  of  an  insolvent  debtor  who  has  filed  a  petition  to  have  his  exemptions 
set  aside  may  appear  and  object  without  filing  any  paper  setting  forth  their  objec- 
tions, and,  if  such  a  paper  is  filed,  it  need  not  be  verified,  nor  served  on  the  debtor. 

Commissioners'  decision.    Department  2. 

J.  B.  Webster  and  L.  M.  EUott,  for  appellant.  F.  T.  Baldwin,  Ansel 
Smith,  and  /.  C  Campbell,  for  respondents. 

Belcher,  0.  0.  John  Baldwin  was  a  farmer,  and  was  adjudged  an  Insolv- 
ent debtor,  under  the  provisions  of  the  insolvent  act  of  1880.  After  the  or- 
der adjudging  him  an  insolvent  was  entered,  he  petitioned  the  court  to  set 
aside  to  him  certain  personal  property  as  exempt  from  execution,  and,  among 
ojther  things,  a  Gaboon  seed-sower,  and  a  "threshing  rig,"  consisting  of  a 
threshing  engine,  three  tanks  to  hold  water  for  the  engine,  a  thresher,  a  der- 
rick and  forks,  a  seed -cleaner,  a  feeding-machine,  a  feeding- rack,  and  a  cook- 
house. S.  P.  Bailey,  one  of  the  creditors  of  the  petitioner,  filed  a  paper,  ob- 
jecting to  the  properly  being  set  aside,  on  the  ground  that  it  was  not,  by  law, 
exempt  from  execution.  The  petitioner  moved  that  the  paper  be  stricken 
out  on  the  ground  that  it  was  not  verified,  and  no  copy  of  it  was  served  on 
liim  or  his  attorney.  The  court  denied  the  motion,  and  an  exception  was  re- 
served to  the  ruling. 

Thft  matter  was  then  heard,  and,  from  the  evidence  introduced,  it  appeared 
that  Baldwin  owned  and  farmed  2QP  acres  of  land  in  San  Joaquin  county, 
and  that  he  rented  other  lands,  and  usually  cultivated  about  320  acres  in  grain 
annually.  He  owned  the  Gaboon  seed-so w6r,  which  was  worth  $10»  and  an- 
other seed-sower,  which  Wiis  set  apart  to  him,  worth  $90.  The  two  seed- 
sowers  were  used  for  sowing  grain  broadcast,  but  were  operated  in  a  differ- 
ent manner.  He  and  his  son,  who  was  also  a  farmer,  owned  jointly  the 
threshing  rig.  The  engine  was  used  to  furnish  motive  power  for  the  thresher, 
and  it  required  sixteen  men  and  six  horses,  in  addition  to  the  steam-power, 
to  operate  it.  The  threshing  rig  was  used  to  thresh  the  grain  of  its  owners, 
but  it  was  used  principally  for  the  purpose  of  threshing  grain  for  others.  It 
was>also  shown  that  the  implements  above  described  were  all  necessary  im- 
plements to  enable  a  farmer  to  profitably  carry  on  the  business  of  farming, 
and  to  harvest  and  prepare  his  crops  for  market;  that  it  was  of  great  advan- 
tage to  a  farmer  to  own  and  control  implements  for  threshing,  in  whole  or  in 
part,  for  the  reason  that  the  grain,  while  in  stack  waiting  to  be  threshed  foi 
hire  by  threshing  implements  of  others,  w»4s  liable  to  be  injured  by  fire,  earl^' 
rains,  shelling  out,  etc.;  that  It  wiis  not  an  unusual  thing  for  several  farmers 
to  purchase,  and  use  in  common,  threshers,  engines,  derricks  and  forks,  feed- 
ing-machines, cleaners,  headers,  mowers,  seed-sowers,  plows,  and  other  im- 
plements, for  the  reason  that  the  size  of  their  own  farms,  and  the  amount  of 
their  capital,  would  not  warrant  the  investment  by  each  individual  farmer  in 
the  whole  of  such  implements;  that  only  about  one  farmer  in  40  or  50  owned 
a  threshing  rig,  and  only  farmers  owning  tracts  of  land  several  thousand 
<icres  in  extent  could  afford  to  have  a  complete  threshing  outfit;  and  that 
most  of  the  threshing  was  hired  done,  and  the  men,  generally,  who  owned 
threshing  outfits  operated  them  for  profit  outside  the  regular  business  of 
farming. 
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The  petitioner  offered  to  prove  that,  by  reason  of  his  land  being  princi- 
pally river  bottom  land,  his  grain  largely  grew  up  with  sun  flowers,  and 
hence  he  could  not  raise  grain,  and  mske  a  living,  if  compelled  to  hire  it 
threshed  at  current  prices  for  tiireshing;  therefore  he  was  compelled  to  own 
and  control  an  interest  in  a  thresher,  so  as  to  be  enabled  to  entirely  harvest 
his  own  grain.  The  creditors  and  assignee  objected  to  tliis  evidence  as  irrele- 
vant and  immaterial,  and  the  objection  was  sustained,  the  petitioner  reserv- 
ing an  exception. 

After  hearing  the  evidence  the  court  refused  to  set  aside  as  exempt  any  of 
the  implements  above  mentioned,  but  ordered  them  turned  over  to  the  as- 
signee; and  tiie  appeal  is  from  that  order. 

Section  60  of  tlie  insolvent  act  of  1880  makes  it  the  duty  of  the  court  hav- 
ing jurisdiction  of  the  proceedings  to  exempt  and  set  apart,  for  the  use  and 
benefit  of  the  insolvent,  such  real  and  personal  property  as  is  by  law  exempt 
from  execution.  Subdivision  3  of  section  690  of  the  Code  of  Civil  Procedure 
exempts  from  execution  "the  farming  utensils  or  implements  of  husbandry 
of  the  judgment  debtor;  also  two  oxen,  or  two  horses,  or  two  mules,  and 
their  harness,  one  cart  or  wagon,  and  food  for  such  oxen,  horses,  or  mules 
for  one  month." 

The  principal  question  presented  for  decision  is,  does  the  Code  exempt  from 
execution  an  expensive  thresliing  outfit,  wliich  is  owned  by  two  or  more 
farmers  in  dommon,  and  is  used  by  them,  to  a  limited  extent,  on  their  own 
lands,  but  is  used  principally  in  doing  work  for  others  for  hire? 

In  Iirewer*8  Lessee  v.  Blougher,  14  Pet.  178,  it  is  said  on  page  198:  "It  is 
undoubtedly  the  duty  of  the  court  to  ascertain  the  meaning  of  the  legislature 
from  the  words  used  in  the  statute,  and  the  subject-matter  to  which  it  re- 
lates; and  to  restrain  its  operation  within  narrower  limits  than  its  words  im- 
port, if  the  court  are  satisfied  tliat  the  literal  meaning  of  its  language  would 
extend  to  cases  which  the  legislature  never  designed  to  embrace  in  it." 

It  should  be  observed  that  the  subdivision  above  quoted  does  not,  by  any 
express  words,  limit  the  exemption  provided  for  to  judgment  debtors  who  are 
farmers,  nor  say  that,  to  be  exempt,  the  oxen,  horses,  or  mules  must  be  work 
oxen,  horses,  or'mules;  and  yet  it  has  been  held  by  this  court  that  the  language 
used  must  be  so  construed  as  to  make  the  exemption  applicable  only  to  such 
judgment  debtora  as  are  engaged  in  the  business  of  farming,  and  only  to 
such  oxen,  horses,  or  mules  as  are  suitable  and  intended  for  the  ordinary 
work  conducted  on  a  farm.  Bnisie  v.  Griffith,  34  Cal.  302 ;  Hoherta  v.  Adams, 
38  Cal.  388. 

In  the  case  last  cited,  after  reviewing  the  different  provisions  of  the  sec- 
tion providing  for  exemptions  in  the  old  practice  act,  (section  219,)  the  court 
said:  "Prom  tliis  summary  of  the  act  it  is  entirely  plain  that  its  purpose 
was  to  secure  to  the  judgment  debtor  the  means  to  prosecute  his  vocation, 
and  thus  earn  a  support  for  himself  and  family.  In  securing  to  a  farmer 
two  oxen,  horses,  or  mules,  with  their  harness,  a  wagon  or  cart,  his  farming 
implements,  and  his  seed  grain  or  vegetables  for  planting,  the  legislature  in- 
tended, by  this  exemption,  to  enable  him  to  prosecute  his  business  of  farm- 
ing, in  the  ordinary  sense  of  that  term;  and  the  oxen,  horses, or  mules  which 
are  reserved  to  him  must  be  such  as  are  suitable  and  intended  for  that  use." 

In  our  opinion,  the  legislature  meant  by  the  words,  "the  farming  utensils 
or  implements  of  husbandry  of  the  judgment  debtor, "  such  utensils  or  imple- 
ments as  are  needed  and  used  by  the  farmer  in  conducting  his  own  farming 
operations,  and  it  was  not  intended  that  all  farming  machinery  which  a 
farmer  may  own  should  be  exempt,  because,  while  he  uses  it  chiefly  by  rent- 
ing it  out,  or  in  doing  work  on  others^  farms  for  hire,  he  still  uses  it,  to  a 
small  extent,  on  his  own  land.  To  hold  otherwise  would  enable  the  farmer 
who  cultivates  40  acres  to  invest  a  large  amount  of  money  in  expensive  im- 
plements, and  to  hold  them  free  and  cleiir  of  his  creditors,  though  they  were 
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used  but  for  a  day  on  his  own  land,  and  for  all  the  balance  of  the  year  were 
rented  or  hired  out  to  others.  A  reasonable  construction  should  be  given  to 
the  statute,  and  not  one  which  would  pervert  its  benevolent  design,  and  en- 
able gross  frauds  to  be  perpetrated  under  color  of  law. 

In  support  of  their  claim  that  the  property  should  have  been  set  aside, 
counsel  for  appellant  cite  McCue  v.  Tunstead,  65  Cal.  506;  S.  C.  4  Pac.  Rep. 
510.  In  that  ciise  the  plaintiff  owned  and  cultivated  in  grain,  etc.,  a  farm  of 
150  acres.  He  also  owned  a  stiillion,  which  he  used  as  a  work-horse  on  the 
^farm,  and  in  serving  mares  which  were  brought  to  the  farm  and  agisted 
thereon.  In  summing  up  the  case  this  court  said:  "On  the  question  of  the 
value  and  gender  of  the  horses  used  in  husbandry  the  Code  is  silent.  It  is 
restrictive  as  to  the  number  and  use  only.  If  the  plaintiff  is  en^^aged  in 
husbandry,  he  is  entitled  to  the  exemption  of  two  horses,  if  the  same  be  used 
by  him  in  such  husbandry,  the  value  and  gender  of  which  are  immaterial. 
The  tindings  of  the  court,  in  our  opinion,  establish  two  propositions:  (1) 
That  plaintiff  is  a  farmer;  and  (2)  that  the  horse  which  he  claims  as  exempt 
was  one  of  two  which  he  used  on  his  farm  in  the  cultivation  and  tillage 
thereof."  It  was  accordingly  held  tl'iat  the  horse  was  exempt,  and  the  judg- 
ment of  the  court  below  holding  otherwise,  was  reversed.  We  do  not  think 
that  case  a  controlling  authority  in  this  case.  The  result  reached  might  have 
been  different  if  it  had  appeai'ed  that  the  stallion,  though  sometimes  used  to 
do  work  on  the  farm,  had  been  principally  used  to  stand  for  mares  in  other 
places. 

As  to  the  Gaboon  seed-sower.  It  was  worth  but  SIO,  and  the  petitioner 
had  another  seed-sower,  which  was  worth  S90,  and  was  set  aside  to  him, 
both  being  used  for  the  same  purposes,  though  operated  in  a  different  man- 
ner. The  cheapin-  implement  may  have  been  useful  to  the  petitioner,  but,  as  it 
did  not  appear  that  the  one  set  aside  was  not  sufficient  for  all  his  purposes, 
we  cannot  see  any  such  violation  of  duty  on  the  part  of  the  court  below  in 
refusing  to  set  it  aside  as  should  lead  to  a  reversal  of  the  order. 

There  was  no  error  in  refusing  to  strike  out  the  paper  filed  by  Bailey.  It 
was  not  necessary  that  it  be  veritied  or  served  on  the  petitioner  or  his  attor- 
neys. The  creditors  had  the  right  to  appear,  and  object  to  the  property  bet- 
ing set  aside,  without  filing  any  paper  setting  forth  their  objections. 

fcio  we  can  see  no  material  error  in  the  ruling  of  the  court  excluding  certain 
evidence  offered  by  the  petitioner.  If  admitted,  it  could  not. have  changed 
or  affected- the  result. 

On  the  whole  we  think  the  order  appealed  from  should  be  afiirmed. 

We  concur:    Searls,  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed. 


(71  Cal.  197) 

Wallace  and  others  v.  Ah  Sam  and  others.     (No.  11,3  *8.) 

(Supreme  Court  of  California.    September  30,  1886.) 

Damages— Measure  of — Failure  to  Construct  Levees — Future  Crops. 

In  an  action  for  a  breach  of  contract  for  the  construction  of  levees  the  probable 
profits  on  crops  not  planted,  but  to  be  raised  by  a  tenant  of  the  owner  of  the  land, 
who  went  into  po.'^session  under  a  lease  at  thirds,  executed  subsequent  to  tlie  con- 
tract for  the  levees,  are  too  remote  to  form  a  ground  for  damages. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  county  of  San  Joaquin. 
/.  H.  JBudd  and  J.  C,  Campbell,  for  respondents,  Wallace  and  others. 
William  L,  Dudley  and  H,  Thompson^  for  appellants.  Ah  Sam  and  others. 

Seakls,  C.     On  the  fii-st  day  of  April,  1881,  William  S.  Moss  entered  into 
an  agreement  with  John  Wallace,  Frank  T.  Baldwin,  and  H.  T.  Compton. 
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Jr.,  whereby,  in  consideration  of  the  covenants,  and  agreements  to  be  kept 
and  performed  by  the  parties  of  the  second  part,  he  bound  himself  to  convey 
to  them  the  northern  half  (less  150  acres)  of  a  certain  tract  of  land  by  him 
owned  in  the  county  of  San  Joaquin.  The  tract  was  swamp  and  overflowed 
land,  and  the  consideration  upon  which  the  conveyance  was  to  be  made  re- 
quired the  parties  of  the  second  part  to  reclaim  the  whole  tract  from  over- 
flow, by  means  of  levees,  dams  and  flood-gates,  to  be  by  them  constructed  at 
their  own  cost  and  charge.  The  agreem^t  specified  the  dimensions  of  the 
levee,  etc.,  and  contained  a  further  provision  that,  upon  the  completion  of 
one-third  of  the  length  of  the  levee,  Moss  would  join  with  the  second  parties 
in  the  execution  of  a  mortgage  on  the  entire  tract  of  land,  to  secure  the  pay- 
ment of  such  sum  or  sums  of  money  as  it  might  become  necessary  to  raise  to 
complete  the  work. 

No  time  was  specified  within  which  the  work  was  to  be  done,  but  it  was 
provided  that,  upon  a  failure  to  comply  with  the  provisions  of  the  contract, 
the  agreement  to  convey  should  become  null  and  void,  and  the  second  parties 
should  forfeit  all  right  thereto.  On  the  twenty-fifth  day  of  July,  1881.  Wal- 
lace. Baldwin,  and  Oompton,  who  had  agreed  to  build  the  levee,  entered  into 
a  written  agreement  with  Ah  Sam,  Soon  Fook,  and  Lee  Fook,  defendants 
herein,  whereby  the  latter  undertook  to  construct  the  earth-work  of  the  levee 
at  a  given  price  per  cubic  foot.  Tlie  work  was  to  be  commenced  by  the  first 
day  of  August,  1881,  and  completed  by  December  1,  1881. 

This  second  contract  recites  generally  the  making  of  the  contract  with  Moss 
fur  the  sale  of  the  land,  the  agreement  with  him  to  construct  the.levees,  and 
refers  to  the  record  of  that  contract,  etc.  •  Tliere  are  a  number  of  other  pro- 
visions in  the  second  contract,  one  of  which  is  that  authorizing  the  parties 
of  the  first  part  to  hire  and  put  on  men  to  work,  provided  they  should  be  sat- 
isfied the  parties  of  the  second  part  were  not  likely  to  complete  the  work 
within  the  time  limited;  but  such  additional  men  were  not  to  be  employed 
until  the  expiration  of  the  first  month,  and,  if  employed,  were  to  be  so  lo- 
cated as  not  to  interfere  with  the  work  of  the  second  parties.  The  contract 
also  recited  the  provision  for  a  mortgage  as  specified  in  the  contract  with 
Moss,  and  provided  for  a  further  loan  from  defendants,  to  be  secured  by  a 
second  mortgage  on  the  land  to  be  conveyed  to  Moss,  etc. 

The  two  contracts  are  set  out  in  the  pleadings,  and  we  have  only  recited 
such  of  their  provisions  as  are  deemed  material  to  the  questions  hereinafter 
considered.  Defendants  did  not  complete  the  levees  by  December  1,  1881; 
there  being  at  that  date  about  one  mile  thereof  remaining  to  be  constructed. 
They  continued  to  work  upon  this  unfinished  portion  until  on  or  about 
March  19,  1882,  when  they  abandoned  the  work,  and,  a  flood  coming  on,  the 
laud  was  overflowed,  and  could  not  be  cultivated  during  the  year  1882. 

The  court  below,  in  making  up  the  account  between  plaintiffs  and  the 
contracting  defendants,  allowed  the  former  S7,500  damages  on  account  of  the 
loss  of  a  crop  upon  the  land  for  the  year  1882. 

The  evidence  upon  which  this  finding  is  biised  tended  to  show  the  quantity 
of  grain  that  could  have  been  produced  upon  the  land  in  1882  had  the  levees 
been  completed  in  1881  as  per  contract,  and  the  prices  at  which  the  same 
could  have  been  sold;  also,  that  in  February,  1882,  plaintiffs  had  leased  the 
land  in  question,  or  1,210  acres  of  it,  to  sundry  persons  for  a  term  of  five 
years,  from  November  1,  1881,  they,  the  said  plaintiffs,  to  receive  as  rent 
therefor,  one-third  of  the  crops  raised  each  year,  delivered  to  them  in  Stock- 
ton. This  evidence  was  all  ^ulmitted  against  the  objections  of  defendants, 
who  excepted  to  the  rulings  of  the  court  admitting  it,  and  now  assign  its  ad- 
mission as  error. 

The  contention  of  appellants  is  that  the  probable  profits  on  crops  not 
planted  are  too  remote  to  be  allowed  in  this,  an  action  to  recover  damages 
for  a  breach  of  contract  for  the  construction  of  levees.    The  argument  is 
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based  upon  the  idea  that  the  leases  were  not  made  until  February »  1882, — 
long  after  the  contract  for  constructing  the  levees  had  been  entered  into,  and 
could  not  have  been  contemplated  by  the  parties  when  the  conti*act  was 
made. 

In  Qiaccomini  v.Bnlkelep,  51  Cal.  261,  which  was  an  action  in  tort  for  de- 
stroying a  fence,  it  was  held  that  evidence  to  prove  that  the  land  would  sup- 
port a  given  number  of  cows  and  hogs,  and  showing  the  profits  that  might 
have  been  reaped  from  them,  (it  not  appearing  timt  plaintiff  had  such  ani- 
mals,) was  too  remote  and  speculative.  See,  also.  Friend  v.  Miller,  8  Pac. 
liep.  40,  and  cases  there  cited. 

In  Hadley  v.  Baxendnle,  26  Eng.  Law  &  Eq.  398,  it  was  said:  "Now,  if 
the  special  circumstances  under  which  the  contract  was  actually  made  were 
communicated  by  the  plaintiff  to  the  defendant,  and  thus  known  to  both  par- 
ties, the  damage  resulting  from  ttie  breach  of  such  a  contract  which  they 
would  reasonably  contemplate  would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under  these  special  circumstances 
so  known  and  communicated.  But  on  the  other  hand,  if  those  special  cir- 
cumstances were  wholly  unknown  to  the  party  breaking  the  contract,  he  at 
the  most,  could  only  be  supposed  to  have  had  in  his  contemplation  the  amount 
of  injury  which  would  arise  generally,  iind  in  the  great  multitude  of  cases 
not  affected  by  any  special  circumstances  for  such  a  breach  of  his  contract." 

Ordinarily,  the  measure  of  damages  for  the  breach  of  a  contract  to  construct 
levee,  a  fence,  or  any  similar  work  is:  (1)  If  payment  has  been  made,  the 
cost  of  conatructing  the  work.  (2)  If  payment  has  not  been  made,  the  ex- 
cess of  the  cost  of  the  work  over  the  contract  price.  This  we  term  ''general 
damages,"  and  it  involves  the  loss  which  naturally  flows  from,  and  is  pre- 
sumed from,  the  contract  and  its  breach.  In  addition  tliereto,  there  may  be 
a  recovery  of  such  furtlier  loss  or  detriment  occasioned  by  the  breach  of  the 
contract,  and  proximately  caused  thereby,  or  which,  in  the  ordinary  course 
of  things,  would  be  likely  to  result  therefrom.  This  last  we  term  "special 
damages,"  and  it  is  awarded  upon  the  theory  that  the  parties  who  contracted 
with  a  full  knowledge  of  the  facts,  circumstances,  and  objects  of  the  agree- 
ment, may  well  be  supposed  to  have  had  in  contemplation  all  the  proximate 
and  natural  results  flowing  from  its  breacli. 

In  the  present  case  there  is  sucii  reference  made  to  the  contract  of  plaintiffs 
with  Moss  that  we  are  authonzed  to  conclude  that  defendants  contracted  to 
build  the  levee  with  full  knowledge  that  it  was  to  be  the  consideration  or  con- 
dition upon  which  the  land  was  to  be  conveyed  to  plaintiffs,  and  that  the 
completion  of  the  levee  was  a  condition  precedent  to  the  conveyance. 

When,  therefore,  the  defendants  violated  their  contract  to  complete  the 
!evee  by  December  1,  1881,  they  must  be  presumed  to  have  done  so  with  full 
knowledge  that  the  direct  and  immediate  consequence  of  such  violation  was 
to  prevent  plaintiffs  from  procuring  a  conveyance  of  the  land  until  the  levee 
was  completed.  It  follows  that,  under  such  circumstances,  defendants  should 
be  held  liable  for  the  use  and  occupation  of  the  land  in  its  then  condition, 
during  such  reasonable  time  as  was  necessary  for  plaintiffs  to  complete  the 
violated  contract,  and  thus  entitle  themselves  to  a  conveyance  from  Moss,  if 
prevented  from  occupying  and  using  the  land  by  the  non-completion  of  the 
levee. 

It  does  not  necessarily  follow,  however,  that  the  method  adopted  in  the 
court  below  was  a  proper  one  for  estimating  the  value  of  the  user  of  the 
land.  The  leases  offered  in  evidence  were  executed,  not  only  after  the  defend- 
ants had  entered  into  the  contract,  but  after  its  breach.  The  land,  except  a 
small  portion  of  it,  was  not  cultivated,  or  sown  to  grain  of  any  kind,  and, 
had  it  been,  we  are  at  a  loss  to  see  how  plaintiffs  would  have  been  entitled 
to  the  crops  raised  upon  land  which  they  did  not  own. 

It  seems  to  us  that  the  rule  adopted  in  the  court  below,  if  applied  to  con- 
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tracts  of  this  character,  would  tend  largely  to  place  it  in  the  power  of  par- 
ties entitled  to  recover  damages  to  regulate  the  amount  of  recovery  to  suit 
themselves.  There  would  be  but  little  risk  in  contracting  to  give  one-third 
of  a  crop  which  the  parties  all  knew  could  not  be  raised. 

If  it  be  said  the  leases  were  for  five  years,  aud  therefore  any  inference  of 
a  want  of  good  faith,  because  the  land  was  not  susceptible  of  cultivation 
during  the  first  year,  is  unfounded,  we  reply  that,  while  it  tends  to  meet  the 
objection  named,  it  at  the  same  time  suggests  another,  viz.,  that  it  may  well 
be  that  a  tenant  could  afford  to  give  one-third  of  the  crops  raised  upon  lands 
of  this  character  for  a  term  of  five  years,  yet,  owing  to  the  inherent  ditficul- 
ties  of  cultivating  such  lands  in  the  first  instance,  he  would  be  unwilling  to 
give  a  like  quantity  or  proportion  the  first  year.  AVe  have  no  reason  to  be- 
lieve that  plaintiffs  acted  in  bad  faith  in  executing  the  leases  specified  in  the 
record,  and  we  only  refer  to  the  possibility  of  such  conduct  for  the  purpose 
of  showing  that  the  rule  under  which  such  a  course  may  be  pursued,  is  in- 
herently vicious. 

Had  defendants  contracted  with  plaintiffs  to  crop  the  land  for  the  year 
1882,  yielding  in  return  one-third  of  the  crop,  and  then  failed  to  comply  with 
their  agreement,  the  basis  adopted  here  would  have  been  proper.  In  such  a 
case  it  could  properly  be  said  they  contracted  with  a  view  to  the  damagen 
proven. 

Again,  had  the  leases  been  executed  before  defendants  agreed  to  construct 
the  levee,  and  had  their  agreement  been  made  with  full  knowledge  of  such 
leases  and  their  conditions,  it  might  with  propriety  be  held  that  their  liability 
should  be  measured  by  the  conditions  in  the  leases.  Here,  however,  the 
measure  of  damages  is  made  to  depend  upon  a  subcontract  with  which  the 
defendants  had  nothing  to  do,  of  which  they  knew  nothing,  and  with  a  view 
to  the  terms  of  which  they  cannot  be  supposed  to  have  contracted.  In  other 
words,  the  subcontracts  of  plaintiffs  with  their  several  lessees,  and  the  pos- 
sible profits  which  they  might  have  derived  therefrom,  are  substituted  for 
the  value  of  the  premises  during  the  year  1882. 

This  we  think  was,  under  the  circumstances  of  this  case,  erroneous.  Olm- 
stead  V.  Burke,  25  HI.  86 ;  Rhodes  v.  Baird,  16  Ohio  St.  581 ;  Fox  v.  Harding, 
7  Cush.  522;  Deolin  v.  Meyer,  63  N.  Y.  25 ;  Atasterson  v.  Mayor,  etc.,7  Hill,  61. 

The  judgment  ^nd  order  appealed  from,  should  be  reversed,  and  a  new  trial 
ordered. 

We  concur:    Belcher,  0.  C;  Foote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 


(72  Cal.  55) 

Pacific  Trust  Co.  v.  Dorset.    (No.  11,153.) 

{Sk^erM  (hurt  of  Qdifomia.    September  30,  1886.) 

C6 IP0RATI0N8— Stock — Issuing  Certificate  fob  Note  —  Const.  Cal.  Art.  12,  ?  11 ;  St. 
1875-76,  Page  729,  2  1 ;  Pen.  Code,  §  660. 

A  note  given  by  a  subscriber  to  the  capital  stock  of  a  bank*  in  payment  of  a  first 
aa»easnient,  the  certificate  for  the  stock  being  issued  thereupon,  is  not  void  under 
section  11,  art.  12,  Const.  Cal.,  providing  that  "no  corporation  shall  issue  stock  ex- 
cept for  money  paid,"  etc.,  nor  unditr  section  1,  St.  1875-76,  p.  729,  or  section  560, 
Pen.  Code. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  county  of  San  Joaquin. 
D.  8.  Terry  and  Baldwin  cfe  Smith,  for  respondent.   Pacific  Trust  Co, 
Jos.  A.  Lotittit,  for  appellant,  Caleb  Dorsey. 
V.121M10.2— 4 
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Belcher,  C,  C.  This  is  an  appeal  by  defendant  from  a  judgment  in  favor 
of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial.  The  action 
was  based  upon  a  promissory  note,  and  the  contention  of  appellant  is  that 
the  contract,  in  the  execution  of  which  the  note  was  given,  was  against  pub- 
lic policy,  and  prohibited  by  law;  and  so  the  note  was  void. 

The  facts,  as  shown  by  the  record,  are  as  follows:  In  August,  1883,  the 
Pacific  Trust  Company,  plaintiff  herein,  was  organized  as  a  corporation  to 
do  a  banking  business  at  the  city  of  Stockton.  Its  capital  stock  was  fixed 
at  $500,000,  divided  into  5.000  shares,  of  the  par  value  of  $100  each.  The 
defendant  subscribed  for  100  shares  of  the  capital  stock.  After  the  corpora- 
tion was  fully  organized  the  subscribers  for  stock  were  called  upon  to  pay  an 
assessment  of  10  per  cent,  upon  the  amounts  severally  subscribed  by  them. 
The  defendant  paid  nothing  upon  his  subscription  till  the  third  day  of  De- 
cember, 1883,  when  he  made  the  note  in  question  for  the  amount  of  his  as- 
sessment, payable  to  the  plaintiff,  or  order,  one  day  after  date,  with  interest 
at  the  rate  of  10  per  cent,  per  annum.  Tlie  note  was  delivered  to  the  presi- 
dent of  the  company,  and  thereupon  a  certificate  for  a  hundred  sliares  of 
stock,  properly  signed  and  sealed,  was  delivered  to  the  defendant,  and  by  him 
indorsed  and  delivered  back  to  the  president,  to  be  held  by  the  company  till 
his  note  should  be  paid.  The  note  was  not  paid,  and  on  the  fourth  of  Sep- 
tember, 1884,  this  action  was  commenced  to  recover  the  amount  due  upon  it. 

AVas  the  note  void?  In  support  of  their  claim  that  it  was,  counsel  for  ap- 
pellant cite  section  11  of  article  12  of  the  constitution,  section  1  of  "An  act 
concerning  corporations  and  persons  engaged  in  the  business  of  banking," 
approved  April  1,  1876,  (St.  1875-76,  p.  729,)  and  section  560  of  the  Penal 
Ck)de. 

The  section  of  the  constitution  referred  to  reads  us  follows:  "No  corpora- 
tion shall  issue  stock  or  bonds,  except  for  money  paid,  labor  done,  or  property 
actually  received,  and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void.  The  stock  or  bonded  indebtedness  of  corporations  shall  not  be  increased 
except  in  pursuance  of  general  law^,  nor  without  the  consent  of  the  persons 
holding  the  larger  amount  in  value  of  the  stock,  at  a  meeting  called  for  that 
purpose,  giving  sixty  days'  public  notice,  as  may  be  provided  by  law." 

The  evident  purpose  of  this  section  wiis  to  prevent  the  fictitious  increase 
of  the  stock  or  indebtedness  of  corporations,  and  it  does  not, touch  the  ques- 
tion involved  here.  The  defendant  had  subscribed  for  100  shares  of  the  stock, 
and  was  liable  to  pay  for  it  as  the  money  might  be  needed  and  called  for. 
And  if  it  be  conceded  that  the  certificate  was  improperly  issued  to  him  before 
the  actual  payment  of  the  money,  or  some  part  of  it,  still  that  fact  cannot 
render  void  his  promise  to  pay  at  a  subsequent  time,  and  so  release  him  from 
all  liability.  But  it  is  by  no  means  clear  that  the  certificate  was  improperly 
issued.  The  provision  is  that  no  stock  shall  be  issued  "except  for  money 
paid,  labor  done,  or  property  actually  received."  The  word  "property"  in- 
cludes property  real  and  personal;  and  the  words  "personal  property"  in- 
clude "things  in  action  and  evidences  of  debt."  Section  14,  Civil  Code.  The 
defendant's  note  was  actually  received  by  the  corporation,  and  was  a  thing 
in  action  or  evidence  of  debt. 

The  first  section  of  the  "Act  concerning  corporations  and  persons  engaged 
in  the  business  of  banking"  requires  every  corporation  and  all  persons  doing 
a  banking  business  in  this  state,  in  January  and  July  of  every  year,  to  publish 
and  file  for  record  a  sworn  statement  "of  the  amount  of  capital  actually  paid 
into  such  corporation,  or  into  such  banking  business:  provided,  that  nothing 
shall  be  deemed  capital  actually  paid  in  except  money  bona  fide  paid  into  the 
treasury  of  such  bank,  and  under  no  circumstances  shall  the  promissory  note, 
check,  or  other  obligation  of  any  director  or  stockholder,  or  of  the  proprietors 
or  proprietor  of  any  such  bank,  be  treated,  computed,  or  in  any  manner  con- 
sidered, any  part  of  such  actually  paid-in  capital.** 
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Under  this  statute  the  defendant's  note  could  not  be  advertisetl  to  the  world 
or  treated  as  a  part  of  the  paid-up  capital  of  the  bank.  The  evident  purpose  of 
the  statute  was  to  inform  the  public  twice  a  year  of  the  actual  capital  which 
a  bank  might  have  in  hand  for  its  business,  and  to  prevent  the  perpetration 
of  frauds  upon  the  public  by  a  pretended  or  fictitious  capital.  But  why 
should  the  note  be  held  void  because  the  amount  of  it  could  not  be  included 
in  the  advertised  capital?  It  was  given  for  a  lawful  and  adequate  considera- 
tion, and  was  in  fact  only  a  new  promise  to  pay  a  debt  which  the  defendant 
had  contracted  and  was  then  obligated  to  pay. 

Section  560  of  the  Penal  Code  is  in  a  chapter  that  treats  of  ''fraudulent  in- 
solvencies by  corporations,  and  other  frauds  in  their  management."  It  pro- 
vides that  "every  director  of  any  stock  corporation  who  concurs  in  an}'  vote 
or  act  of  the  directors  of  such  corporation,  or  any  of  them,  by  which  it  is  in- 
tended *  *  *  to  discount  or  receive  any  note  or  other  evidence  of  debt 
in  payment  of  any  installment  actually  called  in  and  required  to  be  paid,  or 
with  the  intent  to  provide  the  means  of  making  such  payment,  *  *  *  is 
guilty  of  a  misdemeanor." 

It  is  unnecessary  to  consider  when  or  under  what  circumstaiicas  this  sec- 
tion makes  the  directors  of  a  corporation  liable  to  be  prosecuted  for  a  misde- 
meanor. The  only  question  here  presented  is,  does  it  make  void  the  note  of 
defendant,  which,  so  far  as  appears,  was  made  in  good  faith,  and  for  the 
purpose  of  obtaining  a  little  more  time  to  discharge  an  obligation  which  he 
then  recognized  as  legal  and  binding  upon  him?  We  do  not  think  it  can 
have  that  effect.  If  it  could,  then,  by  the  same  reasoning,  it  would  follow 
that  if  he  had  gone  to  tlie  bank  with  the  best  note  that  could  be  made  in  the 
state,  and  had  Imd  the  note  discounted  with  the  intent  to  provide  the  means  of 
making  payment  of  his  assessment,  and  with  the  money  received  had  paid 
his  assessment,  still  he  could  treat  the  whole  transaction  as  void,  and  compel 
the  bank  to  deliver  back  to  him  the  note.  Such  a  construction  of  the  section 
would  sanction  fraud  and  unfair  dealing,  and  we  cannot,  therefore,  think  it 
correct. 

In  our  opinion  the  receipt  of  the  note  neither  violated  public  policy,  good 
morals,  nor  positive  law,  and  the  judgment  and  order  should  be  affirmed. 

We  concur:    Searls,  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  affirmed.  ^ 


(71  Cal.  192)  Brown  ij.  Mann.    (No.  9,043.) 

{Supreme  Court  of  California.    September  30,  1886.) 

Statute   of   Limitation8— Administratob   Suing   Himsklp— Operation    of   Statxttk 
NOT  Suspended. 

If  a  mortgagee  is  administrator  of  tlie  estate  of  the  mortgagor,  a  suit  to  foreclose 
the  mortgage  cannot  be  maintained  for  his  benefit  by  one  to  whom  he  assigns  the 
mortgage ;  and  if  such  a  suit  is  begun  while  he  is  administrator,  and.  after  be  ceases 
to  be  administrator,  he  is  substituted  as  plaintiff  therein,  the  suit  will  be  considered 
as  begun  at  the  time  of  such  substitution,  and  will  be  barred  by  limitation  if  the 
statutory  period  has  then  elapsed. 

Department  1.    Appeal  from  superior  court,  county  of  Santa  Cruz. 
W,  D.  Storey,  for  appellant.  Brown.     C.  B.  Younger,  J.  A.  Barham,  F, 
Adams,  and  A.  Craig,  for  respondent,  Mann. 

Myrick,  J.  Foreclosure.  The  note  and  mortgage  were  dated  May  4, 
1870,  payable  in  oneyfear.to-wit.  May  4, 1871.  The  proceedings  had  after  the 
transfer  of  the  note  and  mortgage  by  plaintiff  (Charles  Brown)  to  Adolphus 
Brown,  with  the  suit  thereon,  must  be  disregarded,  because  Charles  Brown, 
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being  the  administrator  of  the  estate  of  Abel  Mann,  could  not,  under  the 
name  of  Adolphus  Brown,  have  an  action  for  his  own  benefit  against  him- 
self as  administrator  to  foreclose  the  mortgage.  He  had  ample  means  in 
•other  ways  to  obtain  the  benefit  of  his  security..  Not  until  he  ceased  to  be 
administrator,  and  was  substituted  as  plaintiff,  which  was  after  May  4, 1875, 
had  he,  Charles  Brown,  the  plaintiff  herein,  commenced  any  proper  action 
to  foreclose  the  mortgage.  At  that  time  more  than  four  years  had  elapsed 
after  the  note  came  due,  and  the  action  was  barred. 

In  this  view,  the  balance  of  the  ciise,  and  the  points  and  arguments  pre- 
sented on  either  side,  are  quite  immaterial.    Judgment  and  order  affirmed. 

We  concur;    McKinstry,  J. ;  Ross,  J. 

(71  Cal.  196) 

Jr'EOPLE  tJ.  Carolan.     (No.  20.198.) 

{Snjyreme  Court  of  Ojli/oniia.    September  30,  1886.) 

1.  Witness— Discrediting— Cross-Examixation— Misdemeanor  and  Felony. 

A  witness  c»nnot  be  asked,  upon  crt)ss  examination,  for  tlie  purpose  of  diacred- 
itinK  him,  whether  he  has  been  arrested  and  convicted  of  a  misdemeanor,  assec* 
tion  2061,  Code  Civil  Proc.,  liniits  such  evidence  to  conviction  of  felony. 

2.  Same — Offense  Involving  Moral  Turpitude. 

A  record  of  conviction  of  a  misdemeanor,  if  admissible  in  any  case,  is  so  only 
when  the  offense  involves  moral  turpitude  or  infamy. 

3.  Fraud— Presenting  Fraudulent  Claim  to  Supervisors — Warrant  Regularly 

Issued. 

In  a  prosecution  for  presenting  a  fraudulent  claim  to  the  board  of  snjKirvisors,  it 
is  immaterial  whether  or  not  the  warrant  upon  which  a  claim  made  for  traveling 
expenses  was  based,  was  regularly  issued. 

Department  1.    Appeal  from  superior  court,  county  of  Contra  Costa. 
The  Attorney  Qeneralt  for  the  People.    Eli  R.  Chase,  Q^  W.  Bower  and  J. 
O^B,  Wyattt  for  appellant,  Carolan. 

By  the  Court.  The  defendant  was  indicted  under  section  72  of  the  Penal 
Code  for  presenting  to  the  board  of  supervisors  for  allowance  a  false  and 
fraudulent  claim,  and  was  convicted. 

There  is  no  merit  in  the  points  made  by  the  defendant,  that  the  claim  as 
presented  contained  several  items,  or  that  the  claim  contained  items  not  al- 
leged to  be  false  or  fraudulent. 

One  Lowrey  was  examined  as  a  witness  for  the  prosecution.  On  cross- 
examination,  for  the  purpose  of  affecting  his  credibility,  the  defendant's  coun- 
sel asked  him  whether  he  had  been  arrested  and  convicted  of  a  misdemeanor, 
and  whether  he  had  been  incarcerated  in  the  county  jail.  The  court  sustained 
objections  to  these  questions.  We  see  no  error.  Section  2051,  Code  Civil 
Proc,  limits  evidence  of  this  character  to  c6nviction  of  a  felony. 

For  the  same  purpose  a  record  of  the  conviction  of  the  witness  Lowrey  of 
a  misdemeanor  was  offered,  and  the  court  rejected  the  evidence.  If,  in  any 
case,  a  record  of  conviction  of  a  misdemeanor  is  admissible  for  the  purpose 
of  discrediting,  it  should  be  made  to  appear  that  the  offense  involved  moral 
turpitude  or  infamy,  which  wtis  not  done  in  this  case. 

The  indictment  was  sufficient,  charging  the  offense,  as  it  did,  in  the  lan- 
guage of  section  72,  Pen.  Code. 

It  was  immaterial  whether  or  not  the  warrant  was  regularly  issued,  upon, 
which  the  claim  made  by  the  defendant  for  traveling  services  was  based.  We 
see  no  error  in  the  record. 

Judgment  and  order  affirmed. 
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01  Cal.  2M) 

Ex  parte  Thomas.    (No.  20,243.) 
(Supreme  Cburt  of  Oaiifonm.    October  6,  1886.) 

0<>N8TITmiONAL  L AW— REGULATION  OF  COMMEBCE — LICENSING  SaLE  OP  MeBCRANDISK. 

An  ordinance  imposing  a  license  tax  for  vending  goods  not  manufactured  or 
produced  in  tlie  state  is  in  violation  of  the  federal  constitution,  being  an  attempt 
to  regulate  commerce  between  the  states.^ 

Department  2.     On  habeas  corpus, 

A,  E.  Bolton,  for  petitioner.     8,  P.  Hall,  for  respondent. 

Bt  the  Ck)X7RT.  This  case  involves  the  constitutionality  of  section  14  of 
an  ordinance  passed  by  the  board  of  supervisors  of  Alameda  county.  The 
section  referred  to  is  in  these  words:  "Every  traveling  merchant,  hawker»  or 
peddler,  who  vends  goods,  wares,  or  merchandise  of  any  kind,  other  than 
the  manufactures  or  productions  of  this  state,  or  butchers*  meat,  must  pay  a 
license  tax  of  810  per  month,  unless  he  uses  a  wagon,  or  one  or  more  ani- 
mals, for  the  purpose  of  vending  such  goods,  wares,  or  merchandise,  in 
which  case  he  must  pay  a  license  tax  of  $15  per  month."  No  license  is  re- 
quired for  vending  goods,  wares,  or  meuchandise  which  are  the  manufacture 
or  product  of  this  state,  or  butchers'  meat. 

The  applicant  for  this  writ  was  convicted  of  a  violation  of  this  ordinance 
in  selling  sewing-machines  manufactured  in  another  state.  It  is  contended 
that  this  ordinance  is  in  violation  of  the  federal  constitution,  in  that  it  is  a 
regulation  of  commerce,  control  over  which  is  by  the  supreme  law  of  the 
land  vested  in  congress.  Tlie  identical  question  here  presented  was  passed 
on  by  the  supreme  court  of  the  United  States  in  Welton  v.  MUsourU  ^1  U. 
S.  275,  and  in  Webber  v.  Virginia,  103  U.  S.  344.  The  statutes  consid- 
ered in  the  cases  cited  were  of  the  same  character  as  the  ordinance  in  ques- 
tion herein,  and  they  were  held  to  be  unconstitutional.  See,  also,  Brown  v. 
Maryland,  12  Wheat.  425;  Woodruff  v.  Parham.  8  Wall.  123;  State  Freight 
Tax.  15  Wall.  232;  Mobile  Co.  v.  Kimball,  102  U.  S.  691.  In  accordance  with 
the  judgments  in  the  cases  above  cited,  we  are  bound  to  hold  that  the  ordi- 
nance before  us  is  unconstitutional  and  void. 

The  prisoner  must  be  discharged  from  custody.    So  ordered. 


(71  Cal.  206) 

County  of  San  Mateo  v.  Maloney  and  others. 

(Supreme  Court  of  Oalifomia.    October  9,  1888.) 

Taxation— Collection  Out  of  Pebsonal  Property— Decision  of  Assessor,  Conclu- 
sive— Commission. 

The  determination  of  an  assessor,  who  is  directed  by  Pol.  Code  Cal.  |  3820,  to 
enforce  the  collection  of  t^xes  out  of  personal  property  whenever,  in  his  opinion,- 
the  lien  upon  the  real  property  would  be  insuificient  to  secure  payment  of  the 
taxes  upon  the  real  and  personal  property,  that  it  is  necessary  to  resort  to  the  per- 
sonal property,  is  binding  on  the  courts ;  and  upon  personal  property  taxes  thus 
collected  ne  is  entitled,  without  further  question,  to  a  commission  under  St.  Cal. 
1883-84,  p.  125,  giving  him  a  commission  on  personal  property  t*x  collected  by  him 
as  authorized  by  section  3820  of  the  Political  Code.  Myrick  and  Thornton,  J  J., 
dissenting. 

In  bank.    Appeal  from  superior  court,  county  of  San  Mateo. 

»note. 

As  to  the  illegality  of  laws  imposing  higher  rate  of  taxatic^n  on  the  products  of  other 
states,  see  Walling  v.  State  of  Michigan,  6  Sup.  Ct.  Rep.  454,  and  note,  460. 

A  tax  imposed  by  one  state  on  the  sale  ol  the  products  of  another  within  its  limite, 
which  in  purpose  or  effect  discriminates  against  said  products,  is  void.  Ex  parte  Han- 
wn.  28  Fed.  Kep.  127,  and  note ;  In  re  Watson,  15  Fed.  Rep.  611,  and  note;  City  of  Mar- 
^lialltown  V.  Blum,  (Iowa,)  12  N.  W.  Rep.  266. 
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Edward  F.  Fitzgerald,  for  respondent,  County  of  San  Mateo.  Sawyer  cf? 
Burnett,  for  appellants,  Maloney  and  others. 

McKee,  J.  This  was  an  action  against  the  defendant  Maloney,  as  assessor 
of  San  Mateo  county,  and  the  sureties  upon  his  official  bond,  to  recover  the 
sum  of  $638,  which,  it  is  alleged,  he  collected  as  taxes  for  the  county,  and, 
instead  of  paying  the  same  over  to  the  county  treasurer,  as  it  was  his  duty  to 
do,  he  converted  the  same  to  his  own  use. 

It  appears  by  the  finding  of  the  court  that  between  the  tiret  Mondays  of 
March  and  July,  1886,  the  assessor  served  the  executors  of  the  hist  will  of 
John  Parrott,  deceased,  with  a  demand  in  writing  to  render  to  him  a  state- 
ment in  writing,  under  oath,  as  required  by  law,  of  the  specific  real  and  per- 
sonal pro|)erty  belonging  to  the  estate  of  their  testator,  in  their  possession,  or 
under  tlieir  control,  at  12  o'clock  m.  on  the  first  Monday  in  March,  1886,  to 
be  taxed  according  to  law.  With  the  demand  the  executors  neglected  and  re- 
fused to  comply,  and,  upon  their  refusal,  the  assessor  arbitrarily  estimated 
the  value  of  the  personal  property  of  the  estate  in  their  possession  and  under 
their  control  on  that  .day  at  $1,292,879,  and  the  real  property  at  $62,695. 
Upon  the  assessment  thus  made  taxes  were  levied  on  the  personal  property, 
amounting  to  $20,089.63,  which  were  collected  by  the  assessor  from  the  per- 
sonal property,  "because,  in  his  opinion,  said  taxes  were  not  a  lien  upon  any 
real  property;"  and,  after  enforcing  the  collection  of  the  taxes  on  the  per- 
sonal property  in  that  way,  he  paid  all  of  them  over  to  the  county  treasurer, 
except  the  sum  of  $638,  which  he  retained  as  commissions  for  collecting  said 
taxes. 

.  The  county  contends  that  the  assessor  had  no  legal  right  to  enforce  the 
collection  of  the  taxes  against  the  personal  property,  and  that  he  was  not  en- 
titled to  retain  the  money  in  his  hands  as  commissions  for  collecting  said 
taxes;  and  that  is  the  question. 

Upon  the  facts  found  by  the  court,  there  is  no  question  tliat  the  assess- 
ment of  the  personal  property,  the  levy  of  the  taxes  thereon,  and  their  col- 
lection by  the  assessor,  were  lawfully  made.  The  assessment  was  made  under 
the  provisions  of  the  revenue  law,  which  imposed  upon  the  assessor  the  duty 
of  arbitrarily  estimating  the  value  of  the  real  and  personal  property  of  a  tax- 
payer who  neglects  or  refuses,  after  demand  by  the  assessor,  to  render  a  state- 
ment in  writing  under  oath  of  the  specific  real  and  personal  property  owned 
by  him,  or  in  his  possession,  or  under  his  control,  at  12  o'clock  noon  on  the 
first  Monday  of  March  in  each  year.  Sections  3629,  3633,  Pol.  Code.  The 
levy  of  the  taxes  upon  the  assessment  was  also  made  under  provisions  of  the 
same  law;  and  the  law  made  both  the  assessment  and  levy  conclusive.  The 
assessment  was  not  subject  to  be  reduced  by  the  board  of  equalization.  The 
tax  levied  had  the  effect  of  a  judgment  against  the  tax-payer,  the  levy  was 
•  declared  to  be  a  lien  upon  the  personal  property  itself,  and  also  upon  the  real 
property  of  the  tax-payer,  with  the  force  and  effect  of  an  execution  levy  upon 
both  the  real  and  personal  property,  and  the  judgment  could  not  be  satisfied, 
nor  could  the  lien  be  removed  until  payment  of  the  taxes  in  the  manner  pro- 
vided by  law.  Sections  3716, 8717, 3752,  Pol.  Code,  and  1669.  Code  Civil  Proc. 
And,  in  addition  to  the  statutory  lien  upon  all  the  property,  power  was  con- 
ferred upon  the  assessor  to  enforce  collection  of  tiie  taxes  on  the  personal 
property  whenever,  in  his  opinion,  the  lien  upon  the  real  property  would  be 
insufficient  to  secure  payment  of  the  taxes  upon  the  real  and  personal  prop- 
erty.   Section  3820,  Pol.  Code. 

It  was  under  that  section  of  the  Code  that  the  taxes  were  collected.  They 
were  therefore  lawfully  collected.  But  the  court  below  gave  judgment  for 
the  plaintiff  upon  the  ground  that  "said  taxes  were  a  lien  upon  the  real  prop- 
erty, and  the  real  property  was  sufficient  to  secure  the  payment  of  said  taxes:" 
and  it  decided  *Hhat  said  defendant,  Maloney,  as  assessor,  was  not  enti- 


Digitized  by 


Google 


Cal.]  '  EX    PARTK   SCHMIDT.  55 

tied  to  any  compensation  or  comnussions  for  the  collection  of  said  $20,039.63." 
But  the  law  authorized  the  assessor  to  ascertain  and  determine  whether  the 
real  property  was  sufficient  to  secure  ])aynient  of  the  taxes  upon  the  real  and 
personal  property;  and  If,  "in  his  opinion,**  it  was  not,  the  law  cast  upon 
him  the  imperative  duty  of  enforcing  collection  of  the  taxes  against  the  per- 
sonal property.  That  duty  was  regularly  performed  by  the  assessor,  (sub.  15, 
§  1963,  Code  Civil  Proc.;)  and  the  judguient  or  opinion  which  he  formed, 
and  upon  which  he  acted,  is  not  reviewable  ^?y  the  courts,  after  he  has  col- 
lected and  paid  over  the  taxes  to  the  county  treasurer.  It  is  well  settled  that 
an  officer  to  whom  public  duties  are  confided  by  law  is  not  subject  to  the 
control  of  the  courts  in  the  exercise  of  the  judgment  and  discretion  which  the 
law  reposes  in  him  as  a  part  of  his  official  functions.  Gaines  v.  Thompson, 
7  Wall.  347.  As  was  said  in  Porter  v.  Haight,  45  Cal.  639:  "When  the 
state,  by  legislative  act,  confers  upon  a  board  of  public  officers  jurisdiction  to 
exercise  their  judgment  and  discretion  upon  matters  within  their  power  to 
perform,  the  courts  cannot  review  the  question  whether  that  discretion  was 
properly  exercised.**     See,  also,  People  v.  Hagar,  52  Cal.  179. 

The  taxes  were  therefore  lawfully  collected  under  section  3820  of  the  Po- 
litical Code.  And  the  law  provided:  "The  assessor  shall  be  entitled  to  re- 
ceive and  retain  for  his  own  use  6  per  cent,  on  personal  property  tax  col- 
lected by  him,  as  authorized  by  section  3820  of  the  Political  Code.**  St. 
*  1883-84,  p.  125.  The  assessor  had  therefore  the  right  to  retain  the  money 
in  controversy  as  his  percentage  for  collecting  the  tax. 

Let  the  judgment  be  revers^,  and  the  cause  remanded.    So  ordered. 

We  concur:    Morrison,  C.  J.;  Siiarpstein,  J.;  McKinstby,  J. 
We  dissent:    Myrick,  J ;  Thornton,  J. 


(71  Cal.  212) 

Ex  parte  Schmidt.    (No.  20,220.) 

{Supreme  Oourl  of  Qdifomia.    October  27,  1886.) 

WiTUBBBBB— Divulging  Pboobbdings  before  Grand  Jury— Indorsing  Names  of  Wit- 
NBBSBs  ON  Indictment. 

A  grand  juror  summoned  as  a  witness  upon  the  hearhig  of  a  motion  to  set  aside 
an  indictment  on  the  ground  that  the  names  of  all  the  witnesses  examined  before 
the  grand  jury  have  not  been  inserted  or  indorsed  thereon,  cannot  refuse  to  testify 
as  to  what  witnesses  were  examined  before  the  grand  jury. 

In  bank.    On  habeas  corpus. 
John  B.  Harmon,  for  petitioner. 

By  the  Court.  A  person  had  been  indicted  for  an  offense,  and  that  per- 
son moved  the  court,  under  section  995,  Pen.  Code,  to  set  aside  the  indictment 
on  the  ground  that  the  names  of  all  the  witnesses  examined  before  the  grand 
jury  had  not  been  inserted  at  the  foot  of  the  indictment,  or  indorsed  thereon. 
On  the  hearing  of  the  motion,  and  in  support  thereof,  the  petitioner,  a  mem- 
ber of  the  grand  jury,  was  called  and  sworn,  and  was  interrogated  as  to 
whether  any  person  was  examined  as  a  witness  before  the  grand  jury  whose 
name  was  not  inserted  at  the  foot  of  the  indictment  or  indorsed  thereon.  The 
petitioner  refused  to  answer  the  questions,  on  the  ground  that  he  would 
thereby  be  disclosing  secrets  of  the  grand-jury  room ;  and  such  refusal  was 
by  the  court  below  adjudged  a  contempt,  and  the  petitioner  was  committed. 
Hence  this  writ. 

Section  943,  Fen.  Code,  declares  that  the  names  of  the  witnesses  examined 
before  the  grand  jury,  or  whose  depositions  may  have  been  read,  must  be  in- 
serted at  the  foot  of  the  indictment,  or  indorsed  thereon,  before  it  Is  presented 
to  the  court;  and  by  section  995  the  failure  to  so  insert  or  indorse  the  names 


Digitized  by 


Google 


56  PACIFIC  REPORTER.  [Or^ 

of  all  the  witnesses  is  made  ground  for  setting,  aside  the  indictment.  By 
section  925,  no  person,  except  the  district  attorney  and  witnesses  under  ex- 
amination, are  permitted  to  be  present  at  the  sessions  of  the  grand  jury.  If, 
therefore,  neither  the  members  of  the  grand  jury  nor  the  district  attorney 
could  be  called  upon  to  state  whether  any  witnesses  were  examined  other  than 
those  whose  names  have  been  inserted  or  indorsed,  a  barren  right  to  move  to 
dismiss  is  given  without  the  power  to  ascertain  whether  or  not  the  statute 
has  been  complied  with.  Under  our  statute,  the  names  of  witnesses  before 
the  grand  jury  are  not  secrets  to' be  undivulged,  at  least  for  the  purpose  herein 
referred  to;  because  the  moment  an  indictment  is  presented  that  moment  the 
names  should  be  a  part  of  the  record. 
The  petitioner  is  remanded,  and  the  writ  is  discharged. 


(14  Or.  17) 

Trabant  V,  RuMMELL,  Defendant,  and  others,  Respondents. 

{Supreme  Court  of  Oregon.    October  11,  1886.) 

Attachment— When  may  be  Made— Contbact — Action  upon — Statute  op  Obbgon. 

Under  the  statute  of  the  state  of  Oregon  the  remedy  by  attachment  is  given  upon 
those  contracts  for  the  direct  payment  of  money  wliich  are  made  or  are  payable  in 
the  state.  If  the  contract  is  not  made  in  the  state,  there  must  be  an  express  stipu- 
lation that  it  shall  be  paid  in  the  state,  to  entitle  a  party  to  a  writ  of  attachment  in 
an  action  upon  it. 

B.  Killin  and  /.  C.  Moreland,  for  appellant,  Henry  Trabant.  Alex,  Bern-- 
stein,  for  respondents,  Hexter  &  May. 

Lord,  C.  J.  The  plaintifF  brought  an  action  against  the  defendant  on  a 
promissory  note,  which  is  as  follows: 

"S800.  Oakland,  Cal.,  December  1,  1877. 

"On  demand,  I  promise  to  pay  Henry  Trabant  eight  hundred  (i^SOO)  dol- 
lars, money  received,  with  interest  at  six  per  cent,  per  annum. 

"Otto  Rummell." 

Upon  an  affidavit  setting  forth  the  above  note,  and  the  undertaking  in 
such  case  required  being  filed,  a  writ  of  attachment  was  issued,  and  certain 
property  of  the  defendant,  Rummell,  was  levied  upon.  Thereafter,  and  on 
the  twelfth  day  of  July,  1884,  the  defendant,  Rummell,  confessed  judgment 
in  favor  of  the  plaintiff,  Trabant,  and  a  judgment  order  was  duly  entered  on 
that  date,  together  with  an  order  to  sell  the  property  heretofore  attached. 
On  the  tenth  day  of  July,  1884,  and  before  the  plaintiff,  Trabant,  had  recov- 
ered judgment  against  the  defendant,  Rummell,  Hexter  &  May  brought  an 
action  against  the  defendant,  Rummell,  filed  the  required  affidavit  and  un- 
dertaking, and  a  writ  of  attachment  was  issued,  which  was  duly  executed  by 
lefying  upon  the  same  property  which  had  been  attached  by  the  plaintiff, 
Tifabant.  Thereafter  Hexter  &  May,  duly  recovered  judgment  against  the 
defendant,  Rummell,  and  am  order  issued  that  the  attached  property  be  sold 
to  satisfy  said  judgment.  Subsequently,  and  during  the  same  term  of  the 
court,  on  an  order  to  show  cause,  it  was  ordered  "that  the  judgment  order 
entered  in  the  case  of  Trabant  v.  Rummell  be  modified,  and  that  the  clerk 
pay  the  money  in  his  hands  to  Hexter  &  May,"  etc.;  which  is  the  order  from 
which  this  appeal  is  taken. 

There  is  but  one  question  which  we  are  required  to  consider  on  this  record: 
Was  the  plaintiff,  Trabant,  entitled  to  a  writ  of  attachment  in  an  action  on 
the  contract  as  alleged  and  set  forth?  Under  the  statute  of  this  state,  the 
remedy  by  attachment  is  given  upon  those  contracts,  for  the  direct  payment 
of  money,  which  are  made  or  are  payable  in  this  state.  If  the  contract  is  not 
made  in  this  state,  there  must  be  an  express  stipulation  that  it  shall  be  pa'.l 
in  this  8tate»  to  entitle  a  party  to  a  writ  of  attachment  in  an  action  upon  it^ 
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This  has  been  directly  adjudicated  under  a  statute  of  like  import,  and  from 
which  our  statute  is  presumed  to  have  been  taken. 

In  Dulton  V.  Sheltorif  3  Cal.  206,  the  court  say:  '*It  is  argued  that,  al- 
though the  contract  was  not  made,  nor  is  bj  its  terms  payable,  in  this  state, 
yet,  because  the  defendants  reside  here,  and  the  action  is  transitory,  that, 
therefore,  it  is  payable  here,  and  entitled  to  the  attachment.  This  construc- 
tion would  annul  every  distinction  which  is  contemplated  by  the  language  of 
the  act.  All  actions  or  contracts  for  the  payment  of  money  are  transitory, 
and  so  the  words  of  the  act,  *  is  made  or  is  payable  in  this  state,'  would  have 
no  meaning.  The  universally  admitted  rule  of  construction  requires  effect 
to  be  given,  if  possible,  to  every  part  of  the  law.  We  can  only  follow  the 
rule  in  this  case  by  denying  the  right  of  attachment,  except  where  the  con- 
tract is  made  within  this  state,  or,  if  made  without  it,  then  accompanied  by  a 
stipulation  between  the  parties  to  it  that  the  money  is  to  be  paid  here.  A 
subsequent  promise  to  pay  here  cannot  affect  the  question  in  any  manner, 
when  the  suit  is  brought  upon  the  original  contract.'' 

More  recently,  however,  this  same  statute  has  been  re-examined  by  the 
court  upon  a  point  quite  identical  with  that  under  consideration.  See  Eok  v. 
Hoffman^  55  Cal.  501.  The  contention  there  was,  as  here,  that  although  the 
bills  were  drawn  at  one  place  in  Germany,  and  payable  in  the  same  country, 
on  their  dishonor  they  became  payable  wherever  the  defendants  might  be 
found.  To  this  argument  the  court  responded:  **That  is  true  in  a  general 
sense,  but  that  is  not  the  sense  in  which  the  phrase  *i8  made  or  is  payable  in 
this  state'  is  used  in  the  statute.  If  a  contract  is  not  made  in  this  state, 
there  must  be  an  express  stipulation  that  it  shall  be  paid  in  this  state,  to 
authorize  the  issuance  of  an  attachment  in  an  action  upon  it.  That  was  set- 
tied  more  than  a  quarter  of  a  century  ago  in  DtUton  v.  Sftelton,  3  Cal.  206; 
and  although  there  have  been  Several  revisions  of  the  statute  since,  and 
changes  have  been  made  in  the  very  sections  containing  the  clauses  con- 
strued in  that  case,  these  c]a\i8es  have  remained  unchanged.  Upon  well-set- 
tled principles,  the  court  must  regaixi  the  construction  given  to  the  statute 
in  that  case  as  a  correct  interpretation  of  the  intention  of  the  legislature;  oth- 
erwise that  body  would  have  changed  the  statute  in  that  respect." 

These  authorities  bear  directly  upon  the  questions  presented  here,  and,  in- 
dependent of  their  intrinsic  merits,  they  derive  additional  weight  from  the 
familiar  rule  of  construction  that  the  legislature,  in  adopting  the  statute  of 
another  state,  adopts  along  with  it  the  judicial  construction  of  that  state,  as 
understood  at  tlie  time.  Upon  this  same  statute,  but  directed  to  another 
matter,  this  rule  of  construction  w<is  recognized  and  applied  by  this  court. 
See  Crawford  v.  Roberts,  8  Or.  326. 

Actions  are  usually  designated  as  "transitory"  or  "local."  When  the  ac- 
tion is  transitory,  the  right  of  action  exists  wherever  the  defendant  may  be 
found.  But  a  right  of  action  may  exist  without  the  right  to  the  aid  of  an 
attachment.  That  usually  depends  upon  the  existence  of  particular  facts  to 
authorize  its  issuance,  which  must  be  made  to  affirmatively  appear  by  affida- 
vit. Hence  it  often  happens  that  a  party  may  have  a  right  of  action  where 
he  has  no  right  to  the  help  of  an  attachment,  for  the  want  of  the  particular 
facts  prescribed  by  the  statute  to  authorize  it.  Tliis  case  is  illustrative  of 
the  difference.  Here  the  plaintiff  has  a  clear  right  of  action  against  the  de- 
fendant upon  his  contract,  but,  to  entitle  him  to  the  aid  of  an  attachment, 
his  contract  must  have  been  made  or  be  payable  in  this  state.  It  was  made  in 
California,  nor  is  there  any  express  stipulation  it  shall  be  paid  in  this  state, 
and  consequently  it  is  not  within  the  terms  of  the  statute  which  authorizes 
the  issuance  of  the  writ  of  attachment. 

There  was  no  error,  and  the  judgment  is  affirmed. 
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(13  Or.  815) 

Carter  and  others  «.  Koshland. 
{Supreme  Court  of  Oregon.    October  28,  1886.) 

GARNrSHMEin>-JUDGMENT — EXECUTION — JUDGMENT    DeBTOH— CREDITOR. 

Where,  in  garnishee  proceedings,  it  is  ascertained  that  a  ^niishee  had,  at  the 
time  of  the  service  of  the  attachment,  property  in  his  possession  belonging  to  the 
debtor,  and  refused  to  furnish  a  certificate  designating  the  amount  and  description 
of  it,  and  tlie  creditor  has  recovered  a  judgment  in  the  action  against  the  debtor, 
in  accordance  witii  the  amended  statute  of  1878  of  Oregon,  such  creditor  shall  be 
entitled  to  a  judgment  against  the  garnishee  for  the  value  of  the  property,  to  the 
extent  of  the  amount  of  the  judgment  against  thedebtor,  with  costs  of  the  proceed- 
ing, to  be  satisfied  out  of  such  property  wherever  it  may  be  found  ;  and  in  case  it 
cannot  be  found,  or  a  sufficient  portion  thereof  to  satisfy  the  amount  of  said  judg- 
ment and  costs,  the  amount  remaining  due  thereon  sh'all  be  satisfied  out  of  the 
property  of  the  garnishee  not  exempt  fro  lu  execution.    Modifying  former  judgment. 

On  rehearing.    See  8  Pae.  Rep.  556. 

Zera  Snow  and  E,  B.  Watson^  for  appellant,  M.  Koshland.    A.  F.  Sears 
And. Rdleiyh  Stott^  for  respondents,  Carter,  Hice  S^  Go. 

Thayer,  J.  This  case  is  here  at  this  time  for  rehearing.  It  was  supposed 
at  the  last  term  of  this  court  that  it  was  decided,  and  the  mandate  was  sent 
to  the  lower  court;  but  the  matter  having  been  brought  to  the  attention  of 
the  court  again,  and  it  having  been  concluded  that  the  mandate  had  been 
prematurely  sent  down,  the  court  recalled  it.  The  questions  involved  in  the 
case  have  occasioned  the  court  great  perplexity  in  concluding  as  to  the  true 
construction  of  the  act  relating  to  garnishment  proceedings,  in  view  of  the 
amendment  of  1878.  I  have  been  of  the  opinion  that,  after  the  recovery  of 
judgment  against  the  debtor,  and  an  adjudication  that  the  property  attached 
be  sold  to  satisfy  the  debt,  the  creditor  could  not  properly  obtain  a  peraonal 
judgment  against  the  garnishee, — ^that  the  two  judgments  would  not  be  con- 
sistent with  each  other;  nor  did  I  believe  that  such  a  course  would  afford  to 
the  creditor  the  full  benefit  of  the  garnishment  proceedings  intended  by  the 
amendment  referred  to, — that  is,  the  right  to  pursue  the  property,  and  have 
it  applied  to  the  satisfaction  of  his  debt.  If  the  right  to  recover  such  judg- 
ment were  the  only  remedy,  an  irresponsible  person,  in  possession  of  the 
debtor's  property,  might  dispose  of  It,  arid  leave  the  creditor  only  a  worthless 
judgment  against  him.  But  the  creditor,  it  is  thought,  should  be  entitled  to 
some  kind  of  adjudication  against  the  garnishee,  in  case  it  be  ascertained  in^ 
the  garnishment  proceedings  that  he  had  property  in  his  possession  belong- 
ing to  the  debtor  at  the  time  of  the  service  of  the  attachment.  The  authori- 
ties seem  to  be  uniform  that  property  attached  in  the  hands  of  a  third  person 
is  in  custodia  legis  and  that  the  garnishee  has  no  right  to  dispose  of  it;  and 
a  creditor,  under  the  law  as  amended,  certainly  should  have  the  right  to  have 
it  applied  to  the  satisfaction  of  his  debt.  1  cannot  see  how  else  a  creditor 
would  be  able  to  realize  the  benefit  which  the  amendment  conferred,  or  the 
provision  could  be  carried  into  full  effect.  The  most  reasonable  construction 
of  the  statute,  as  it  now  stands,  is  that  a  creditor,  in  case  it  is  ascertained  in 
such  a  proceeding  that  the  garnishee  had,  at  the  time  of  the  service  of  the  at- 
tachment, property  in  his  possession  belonging  to  thedebtor,  and  has  refused 
to  furnish  a  certificate  designating  the  amount  and  description  of  it,  and  the 
creditor  has  recovered  a  judgment  in  the  action  against  the  debtor  in  accord- 
ance with  the  provisions  of  said  amendment,  shall  be  entitled  to  a  judgment 
against  the  garnishee  for  the  value  of  the  property  to  the  extent  of  the 
amount  of  the  judgment  against  the  debtor,  with  costs  of  the  proceeding,  to 
be  satisfied  out  of  such  property  wherever  it  may  be  found;  and  that  in  case 
it  cannot  be  found,  or  a  suflScient  portion  thereof  to  satisfy  the  amount  of 
said  judgment  and  costs,  that  the  amount  remaining  due  thereon  shall  be 
satisfied  out  of  the  property  of  the  garnishee  not  exempt  from  execution. 
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Such  a  form  of  judgment  is  not  authorized,  in  express  terms,  by  the  stat- 
ute, but  there  is  a  general  provision  of  the  Code  that  gives  to  courts  and 
judicial  officers  the  means  to  carry  into  effect  the  jurisdiction  conferred  upon 
them,  and  to  adopt  any  suitable  process  or  mode  of  proceeding,  where  none 
is  specifically  pointed  out,  which  may  appear  most  conformable  to  the  spirit 
of  the  Code.  Section  911,  Civil  Code.  The  court  is  compelled  to  construe 
the  statute  in  question,  and  it  should  give  it  that  construction  which  woilld 
render  all  its  provisions  effectual.  The  legislature  evidently  intended  by  the 
amendment  that  the  property  attached  should  be  made  applicable  to  the  pay- 
ment of  the  debt;  otherwise  it  would  not  have  required  that  the  judg- 
ment in  the  action  direct  a  sale  of  the  property.  This  course  would  obviate 
the  objection  against  the  recovery  of  a  general  judgment  against  the  gar- 
nishee for  the  value  of  the  property  in  his  hands  after  directing  its  sale  in 
the  judgment  against  the  debtor  to  satisfy  it,  which,  to  my  mind,  has  always 
seemed  to  be  an  incongruity. 

Under  this  view,  the  former  opinion  of  this  court,  before  expressed,  is  mod- 
ified, and  the  judgment  appealed  from  will  be  modified  in  accordance  with 
this  opinion. 

a4  Or.  36) 

Moore  v.  Knott  and  others. 

(Supreme  Q>urt  of  Oregon.    October  25,  1886.) 

EviDEwcB— Books  of  Aooount. 

Where  a  transfer  of  accounts  is  the  subject-matter  of  an  alleged  contract,  and 
testimony  has  been  given  tending  to  show  such  contract,  it  is  erroi  to  exclude  the 
books  of  account. 

H,  T,  Bingham^  for  appellants,  Levi  Knott  and  others.  H.  F.  Thompson, 
for  respondent,  Amasa  Moore. 

Lord,  C.  J.  It  will  be  sufficient  for  the  purposes  of  this  case  to  state  that 
the  defendants  and  appellants,  Levi  Knott  and  Levi  Estes  and  Anthony 
Moore  were  partners,  engaged  in  the  business  of  manufacturing  and  selling 
lumber.  Amasa  Moore,  Alexander  Moore,  and  Albert  Moore  were  employed 
to  work  for  the  firm.  For  value,  Alexander  and  Albert  assigned  their  claims 
for  wages  to  the  plaintiff  and  respondent,  who  brings  this  action  for  his  own 
and  the  assigned  sums  due.  The  defendants  answer  "that  on  or  about  the 
thirteenth  day  of  March,  1883,  each  of  said  parties,  viz.,  this  plaintiff,  Alex- 
ander Moore,  and  Albert  Moore,  agreed  and  directed  that  any  balance  to  be  due 
each  of  them  should  be  transferred  to  and  credited  to  the  account  of  their 
brother,  Anthony  Moore,  one  of  the  members  of  said  partnership,  and  a  co- 
defendant  herein,  and  said  Anthony  Moore  assented  and  agreed  thereto,  and 
that  said  credit  and  transfer  was  accordingly  made,  and  that  said  Anthony 
Moore  was  duly  credited  upon  the  books  and  accounts  of  the  said  partnership 
with  whatever  amounts  were  due  the  said  parties,  and  that  this  partnership 
is  now  obligated  to  pay  the  said  Anthony  whatever  balances  there  were  due 
the  said  Amasa,  Alexander,  and  Albert  Moore."  This  was  denied  in  the 
reply. 

On  the  trial,  Levi  Knott  testified  that,  at  the  time  of  the  sale  of  the  mill  by 
the  defendants,  he  (witness)  asked  Amasa  Moore,  the  plaintiff,  and  Alexander 
Moore,  what  amount  the  firm  owed  them  on  account  of  Wages, — what  was  • 
to  be  done  about  their  wages, — and  that  they  replied  that  wiis  all  right;  their 
accounts  were  put  Into  Anthony  Moore's  account.  The  defendants  then  fol- 
lowed up  this  evidence  by  offering  the  books  of  account  of  the  partnership 
business,  and  the  accounts  of  the  plaintiff  and  his  assignor's  therein;  but  the 
court  ruled  that  the  books  were  inadmissible.  The  objection  which  was  made 
to  them  is  not  stated  in  the  bill  of  exceptions.  We  think,  under  the  issue 
made  by  the  pleadings,  this  ruling  was  error.    The  agreement,  as  alleged,  re- 
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quired  that  the  accounts  of  the  plaintiff  and  his  assignors  in  the  partnership 
books  should  be  transferred  to  the  account  of  Anthony  Moore  therein.  The 
contract  directed  this  to  be  done.  This  made  the  books  necessarily  evidence 
of  whether  the  defendants  had  kept  their  promise,  and  transferred  the  ac- 
counts of  the  plaintiff  and  his  assignors  according  to  tlieir  engagement. 
Now,  after  the  defendants  had  introduced  evidence  tending  to  establish  the 
agreemeJit,  the  books  were  offered  to  show  that  the  accounts  of  the  plaintiff 
and  his  assignors  had  been  transferred  according  to  the  direction  of  the  agree- 
ment. Tiie  performance  of  this  part  of  the  contract  could  only  be  shown  by 
the  books.  It  made  them  a  link  in  the  chain  of  facts  necessary  to  be  estab- 
lished by  the  defendants  by  the  terms  of  the  agreement. 

In  Ross  V.  BrusiCt  11  Pac.  Rep.  760,  it  was  held  that  a  book  of  account  is 
admissible  in  evidence  to  prove  that  defendant  had  performed  his  contract, 
and  given  plaintiff  the  credit  promised  him.  The  facts  of  that  case  show  that 
on  the  trial  the  defendant  was  permitted,  against  the  plaintiff's  objection,  to 
prove,  by  the  introduction  in  evidence  of  certain  books  of  account,  that  de- 
fendant had  carried  into  the  books  a  credit  of  jB250  to  the  account  of  plain- 
tiff. The  court  say:  "The  evidence  was  that  the  defendant  agreed  to  give 
the  plaintiff  credit  on  his  account  for  the  sum  of  S250  in  'payment  for  said 
lot;  and  in  order  to  prove  that  he  had  kept  his  contract,  and  given  the  plain- 
tiff the  credit  in  question,  he  whs  permitted  to  prove  the  fact  by  his  own 
books.  This  was  not  the  case  of  a  party  making  evidence  for  himself,  as 
claimed  by  plaintiff.  The  books  were  not  offered  for  the  purpose  of  estal)- 
lishing  a  claim  against  the  plaintiiT,  but  simply  to  show  that  the  defendant 
had  performed  his  contract  and  given  plaintiff  the  credit  he  hfid  promised 
him.  Defendant  promised  to  giVe  plaintiff  credit  for  8250.  That  was  his 
contract.  To  prove  that  he  had  done  this,  he  was  allowed  to  introduce  in  ev- 
idence the  books  where  the  credit  was  entered.  We  see  no  objection  to  this. 
It  was  like.proving  any  other  act  defendant  had  promised  to  perform  as  a 
condition  on  which  his  right  to  maintain  or  defend  the  suit  depended." 

It  is  due,  however,  to  the  learned  counsel  for  the  plaintiff  to  say  that  he 
did  not  deny  but  that  the  books  were  proper  and  material  evidence,  but  he 
sought  to  avoid  the  error  complained  of,  on  the  ground  that  there  was  noth- 
ing in  the  bill  of  exceptions  to  show  tliat  the  books  offered  in  evidence  had 
been  identified  as  or  were  the  firm  books  of  the  defendants;  and,  as  the  ob- 
jection to  the  books  is  not  stated  in  the  bill  of  exceptions,  that  the  court  will 
not  assume  anything  for  the  purpose  of  declaring  error  if  there  is  any  ground 
upon  which  it  would  appear  from  the  record  to  be  proper  to  exclude  the  books. 
But  we  think  the  bill  of  exceptions  identifies  the  books  offered  in  evidence 
as  the  firm  books  of  the  defendants  beyond  all  controversy.  It  is  written  in 
them  that  they  were  such. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 


(14  Or.  37) 

DaNVERS  tJ.  DURKIN 

{Supreme  Court  of  Oregon.    October  25,  1886.) 

1.  Appeal — Dbfective  Record— Erhor  not  Presumed. 

If  the  record  is  so  defective  that  it  fails  to  disclose  whether  the  error  assigned  ex- 
ists, error  will  not  be  presumed  from  inferences  from  the  record,  and  the  judgment 
of  the  lower  court  will  be  affirmed. 

2.  Forcible  Entry  and  Dettainkr— Appeai  -Justice  optue  Peace— Undertaking. 

The  special  undertalcinjjr  for  double  the  rental  value  of  the  premises,  on  an  ap- 
peal from  the  judgment  of  a  justice  of  the  peace  in  an  action  for  forcible  entry  and 
detainer,  is  a  prerequisite  to  the  right  of  appeal. 

H.  T.  Bingham  and  Cornelius  Taylor,  for  appellant,  Kichard  Durkin .    Will- 
iams  <&  Willis,  for  respondent,  Walter  Dunvers. 
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Lord,  C.  J.  This  is  an  action  of  forcible  entry  and  detainer,  in  which  tlie 
plaintiff  and  respondent,  after  trial  in  the  justice*s  court,  obtained  judgment 
against  the  defendant  and  appellant  for  restitution  of  property.  From  this 
judgment  the  defendant  appealed  to  the  circuit  court.  In  that  court  the 
plaintiff  moved  to  dismiss  the  appeal,  which  was  granted,  and  this  appeal  is 
from  the  order  of  dismissal  entered  therein.  The  order  of  dismissal  in  the 
court  below  was  based  on  the  grounds:  (1)  For  want  of  sufficient  undertak- 
ing for  costs  of  appeal;  and  (2)  for  want  of  asuflRcient  undertaking  for  double 
the  rental  value  of  the  land  during  the  pendency  of  the  appeal. 

It  appears  by  the  record  that  when  Uie  motion  of  the  plaintiff  to  dismiss 
came  up,  and  after  tlie  argument,  the  defendant,  to  obviate  the  defects  of  the 
undertaking  already  filed,  asked  leave  to  file  new  undertakings,  which  the 
court  refused  to  allow.  Whether  these  last  undertakings  were  sufficient,  or 
such  as  would  meet  the  requirements  of  the  law,  upon  inspection,  we  are  un- 
advised by  this  record,  as  they  have  not  been  incorporated  in  it.  Assuming 
that  the  undertakings  offered  were  sufficient,  and  in  time,  and  that  the  court, 
in  such  case,  ought  to  have  granted  the  leave  asked,  it  is  not  possible  for  us 
to  say  so  unless  the  record  discloses  such  a  state  of  facts  to  exist.  We  do  not 
presume  error  by  inferences  from  the  record,  nor  do  we  declare  it,  except 
when  it  is  made  to  affirmatively  appear.  The  object  of  the  record  is  to  dis- 
close enough  of  the  facts,  or  matter  involved,  as  will  show  in  what  the  alleged 
error  consists;  and,  unless  this  be  done,  the  court  here  cannot  intelligibly 
apply  or  declare  the  law,  much  less  review  and  determine  whetlier  there  was 
error  in  the  action  of  the  court  below  in  the  premises.  Besides,  in  actions  of 
this  character,  the  statute  prescribes  the  observance  of  certain  requirements 
without  which  no  appeal  can  be  upheld.  It  provides  that  **no  appeal  shall  be 
taken  by  the  defendant  from  such  judgment  until  the  defendant  shall,  in  ad- 
dition to  the  undertaking  now  required  by  law  upon  appeal,  give  an  under- 
taking to  the  adverse  party,  with  two  sureties,  who  shall  justify,  in  like  man- 
ner as  bail  upon  arrest,  for  payment  to  the  plaintiff  of  twice  the  rental  value 
of  the  property  of  which  restitution  shall  be  adjudged,  from  the  rendition  of 
such  judgment  until  final  judgment  in  said  action,  if  such  judgment  shall  be 
affirmed  on  appeal."  Misc.  Laws,  §  10,  p.  615.  In  our  judgment,  the  giv- 
ing of  this  undertaking  is  a  prerequisite  to  the  right  of  appeal.  This  under- 
taking is  a  special  one,  for  rent,  and  must  be  given  in  addition  to  the  under- 
taking now  required  by  law  upon  appeal  in  ordinary  cases.  The  language  of 
the  statute  is  in  denial  of  the  right  of  appeal,  unless  this  undertaking  is  given. 
"No  appeal  shall  betaken,"  it  declares,  "until  the  defendant  shall  in  addi- 
tion," etc.,  give  tliis  undertaking,  or,  in  a  word,  perform  this  condition  of 
the  statute.  To  make  this  provision  efficacious,  and  fulfill  the  requirements 
of  the  law,  it  must  be  enforced  in  cases  or  actions  of  this  kind. 

As  the  record  before  us  does  not  disclose  a  compliance  with  its  requirements, 
the  law  requires  us  to  affirm  the  judgment,  and  it  is  so  oi-dered. 


(4  Utab,  600) 

People  t>.  Tidwbll  and  others. 
{Supreme  Court  of  Utah.    July  16,  1886.) 

1.  Homicide— JuarriFioATioN— Attempted  Arrest— Evidence— Rebuttal. 

D^endants  on  trial  on  an  indictment  tor  murder  endeavored  to  excuse  the  hom- 
icide by  showing  that  they  were  undertaking  to  arrest  the  deceased  for  stealing 
cattle  belonging  to  one  of  defendants.  The  prosecution  introduced  evidence  show- 
ing that  the  cattle  belonged  to  a  third  party.  Held  to  be  proper  testimony  in  re- 
buttal. 

2.  Crimikal  Law— Evidence— Order  of  Admission — Discretion  op  Court. 

The  admission  of  certain  evidence  in  rebuttal  which  miglit  properly  have  been 
given  in  chief  held  discretionary  witii  the  trial  judge,  and  not  error. 
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3.  Homicide— Malice— Presi'mption  frobi  Killing — Evidence. 

The  act  of  killing  being  proved  beyond  a  reasonable  doubt  without  any  evidence 
of  intent,  malice  is  presumed  beyond  a  reasonable  doubt ;  and,  unless  the  other 
evidence  preponderates  against  it,  the  presumption  of  malice  will  remain;  and, 
if  the  other  evidence  only  raises  a  reasonable  doubt  of  malice,  the  weight  of  such 
evidence  is  in  favor  of  malice,  and  the  presumption  from  the  weight  of  evidence 
is  added  to  the  presumption  from  the  killing,  and  the  presumption  of  malice  is 
stronger  than  it  would  nave  been  without  the  other  testimony. 

4.  Same— iNSTBucrioN  or  Court — Reasonable  Doubt. 

An  instruction  embodying  the  above  rule  is  not  error  when  another  part  of  the 
charge  instructs  the  jury  that  malice,  as  well  as  the  killing,  must  be  proved  beyond 
a  reasonable  doubt. 
6.  Criminal  Law— Trial — Practice— Attorney  Assisting  Prosecuting  Attorney. 

In  a  trial  on  indictment  for  murder,  permitting  an  attorney  employed  by  friends 
or  relatives  of  the  deceased  to  assist  the  district  attorney  on  the  trial  is  ilHcretion- 
ary  with  the  court ;  and,  if  such  permission  is  not  shown  to  have  done  inju:itice  to 
the  defendant,  it  is  not  error. 
Powers,  J.,  dis^sents. 
Appeal  from  Frist  district  court. 

Dickson  cfe  Varian,  for  the  People.  Arthur  Brown,  Sutherland  c6  Son, 
Jacob  Johnson,  and  D.  Evans,  for  the  defendants. 

Zane,  C.  J.  The  defendants  were  tried  in  the  First  district  court  on  an 
indictmenti  charging  them  with  the  murder  of  one  Augustus  Sorenson,  and 
the  defendants  Frank  and  Thomas  Tidwell  were  found  guilty  of  murder  in 
the  second  degree,  and  the  defendant  Anderson  guilty  of  voluntary  man- 
slaughter. They  were  all  sentenced  to  terms  of  imprisonment  in  the  peni- 
tentiary,— Frank  for  six  years  and  six  months,  Thomas  for  five  years  and  six 
months,  and  Anderson  for  one  year  and  six  months.  From  this  judgment 
the  defendants  Thomas  Tidwell  and  Joseph  Anderson  appealed  to  this  qourt. 

It  appears  from  the  evidence  that  the  deceased  had  purchased  a  drove  of 
cattle,  which  he  was  driving  in  Utah,  assisted  by  one  Toedt.  to  his  home  in 
Colorado,  when  the  defendants  overtook  him,  and  charged  him  with  stealing 
two  heifers,  which  they  alleged  were  Thomas  Tidwell's.  The  evidence  also 
tends  to  prove  that  they  threatened  to  arrest  deceased ;  that  angry  words  fol- 
lowed, shots  were  exchanged,  and  Sorenson  was  killed.  In  justification  of 
the  killing,  defendants,  on  the  trial,  offered  evidence  to  prove  that  at  the  time 
of  the  killing  they  were  endeavoring  to  arrest  the  deceased  for  the  larceny  of 
the  two  heifers  claimed  to  be  the  property  of  the  defendant  Thomas  Tidwell. 
T}«ey  had  no  warrant  authorizing  his  arrest,  and  neither  of  them  was  an 
oflicer.  In  order  to  make  out  the  crime  it  was  necessary  for  them  to  prove 
property,  either  general  or  special,  in  some  one.  They  relied  on  evidence  of 
general  property  in  Thomas  Tidwell.  This  the  prosecution  contested,  as  well 
as  tlie  good  faith  of  that  defense,  and  for  that  purpose  offered  in  rebuttal 
proof  that  a  third  party  w<is  the  owner  of  the  animals  in  dispute,  which  the 
court  permitted  to  go  to  the  jury.  The  ruling  of  the  court  in  so  doing  the 
defendants  assign  iis  error.  In  view  of  the  nature  of  the  defense,  and  the 
evidence  relating  thereto,  we  are  of  the  opinion  that  the  evidence  objected  to 
was  properly  received. 

The  defendants  also  allege  as  error  the  admission  of  certain  evidence  in  re- 
buttal which  might  have  been  given  in  chief.  Allowing  it  to  go  to  the  jury 
at  that  stage  of  the  trial  was  discretionary  with  the  court. 

The  following  portion  of  the  charge  of  the  trial  court  is  also  alleged  to  be 
erroneous,  and  is  brought  to  our  attention  for  review : 

"(13)  If  you  believe  from  the  evidence  that  the  deceased,  August  Sorenson, 
had  in  fact  stolen  and  driven  away  an  animal  belonging  to  the  defendants,  or 
either  of  them,  and  that  he  had  in  fact  killed  another  animal  of  defendants, 
or  either  of  them,  and  converted  the  carcass,  or  a  portion  thereof,  to  his  own 
use;  and  if  you  further  believe  from  the  evidence  that  both  facts,  or  that  one 
of  them,  were  known  to  the  defendants,  or  that  they  had,  prior  to  the  homi- 
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cide,  reasonable  cause  for  believing  that  Sorenson  had  so  killed  and  stolen 
animals  of  defendants,  and  that  they  had  followed  Sorenson  with  purpose  of 
arresting  him,  or  of  recovering  any  of  the  property  of  them,  or  of  either  of 
them,  from  the  possession  of  Sorenson;  and  if  you  further  believe  from  the 
evidence  that  the  defendants,  on  the  seventh  day  of  Xovember,  A.  D.  1884, 
at  Emery  county,  in  this  territory,  came  upon  deceaseil  and  his  herd  of  cattle, 
and  discovered  an  animal  belonging  to  one  of  the  defendants,  in  said  herd,  and 
in  the  possession  of  the  deceased;  and  if  you  further  believe  from  the  evi- 
dence that  the  defendants,  or  one  of  them,  in  the  presence  of  the  others, 
charged  the  deceased  with  having  killed  one  animal  not  his  own,  and  with 
having  others  in  his  herd,  and  that  deceased  then  and  there  drew  a  loaded 
pistol,  and  leveled  it  on  one  of  the  defendants  in  a  threatening  manner,  and 
afterwards,  upon  the  request  of  said  defendants,  lowered  his  weapon,  and  in- 
dicated his  intention  to  proceed  no  further  .towards  combat;  and  that  after- 
wards the  defendants,  or  one  of  them,  in  the  presence  of  the  others,  threat- 
ened to  arrest  deceased,  and  then  and  there  shots  were  interchanged  between 
two  of  the  defendants  and  deceased,  and  the  deceased  was  then  and  there 
shot  to  death  by  defendants,  or  either  of  them,  with  the  consent  and  in  the 
presence  of  the  others, — I  instruct  you  that  the  burden  of  proving  tlie  neces- 
sity or  excuse  or  justification  for  the  killing  is  upon  the  defendants,  and  they 
must  establish  the  same  by  a  preponderance  of  evidence,  unless  the  evidence 
on  the  part  of  the  prosecution  tends  to  show  such  necessity,  excuse,  or  justifi- 
cation."   (Given.) 

The  principle  announced  is  this:  If  the  killing  is  satisfactorily  established 
without  evidence  on  the  part  of  the  prosecution  tending  to  prove  justifica- 
tion, the  defendants  must  prove  any  necessity,  excuse,  or  justification  for 
the  act,  by  a  preponderance  of  the  evidence  which  he  produces  relating  to 
such  necessity,  excuse,  or  justification.  The  prosecution  having  proven  the 
act  of  killing  beyond  reasonable  doubt,  without  any  evidence  of  circum- 
stances mitigating,  excusing,  or  justifying  that  act,  the  burden  of  proving 
them  is  upon  the  defendant.  Without  any  evidence  with  respect  to  them 
they  will  not  be  presumed;  and,  if  defendant's  proof  is  equally  balanced  with 
respect  to  them,  they  are  not  proved,— defendant's  evidence  is  equally  bal- 
anced and  neutralized.  In  that  case  there  is  no  excess  of  proof  on  his  part 
to  overcome  the  presumption  from  the  killing. 

The  portion  of  the  charge  above  quoted  was  evidently  based  upon  the  fol- 
lowing section  of  the  Criminal  Code.  "Upon  a  trial  for  murder,  the  commis- 
sion of  the  homicide  by  defendant  being  proved,  the  burden  of  proving  cir- 
cumstances of  mitigation,  or  that  justify  or  excuse  it,  devolves  upon  him, 
unless  proof  on  the  part  of  the  prosecution  tends  to  show  that  the  crime  com- 
mitted only  amounts  to  manslaughter,  or  that  the  defendant  was  jtistiHable 
or  excusable."  Laws  Utah  1878,  §  268,  p.  117.  In  this  section  the  legisla- 
ture adopted  the  common-law  rule,  thus  stated  by  Hussell:  "Besides  the  pre- 
sumption which  a  jury  may  make*  from  circumstantial  evidence,  there  are  also 
presumptions  of  law.  Thus,  on  every  charge  of  murder,  the  fact  of  killing 
being  first  proved,  the  law  presumes  it  to  have  been  founded  on  malice  till 
the  contrary  appears,  and  therefore  all  circumstances  alleged  by  way  of  justi- 
fication, excuse,  or  alleviation  must  be  proved  by  the  prisoner,  unless  they 
arise  out  of  the  evidence  produced  against  him."  2  liuss.  Cr.  731.  The 
principle  is  expressed  in  equivalent  terms  in  Fost.  Crown  Law,  255 :  "  In  every 
charge  of  murder,  the  fact  of  killing  being  first  proved,  all  the  circumstances, 
of  accident,  necessity,  or  infirmity,  are  to  be  satisfactorily  proved  by  the 
prisoner,  unless  they  arise  out  of  the  evidence  produced  against  him;  for  the 
law  presumeth  the  fact  to  have  been  formed  in  malice  until  the  contrary  ap- 
peareth;  and  very  right  it  is  that  the  law  should  so  presume." 

'The  substance  of  these  quotations  the  court  announced  to  the  jury  in  its 
charge.    The  principle  may  be  stated  in  this  form:    The  acts  of  killing  being 


Digitized  by 


Google 


64  PACIFIC  REPOBTEB.  [Utah. 

proved  beyond  a  reasonable  doubt,  without  any  other  evidence  of  intent, 
malice  is  presumed  beyond  a  reasonable  doubt;  and,  unless  the  other  evidence 
preponderates  against  it,  the  presumption  of  malice  will  remain.  The  pre- 
sumption of  malice  from  the  killing  must  be  met  with  other  evidence;  and  if. 
without  the  presumption  from  the  corptis  delicti,  the  evidence  of  malice  is 
equal  to  the  evidence  against  it. — balanced, — the  presumption  from  the  kill- 
ing is  not  affected;  and  if  the  evidence,  without  the  presumption  from  the 
fact  of  killing,  merely  raises  a  reasonable  doubt  of  malice,  the  presumption 
from  the  weight  of  evidence  is  added  to  the  presumption  from  the  killing, 
and  the  presumption  of  malice  is  stronger  than  it  would  have  been  without 
defendant's  evidence,  for  a  reasonable  doubt  is  supposed  to  exist  against  tiie 
mere  weight  of  evidence.  The  law  presumes  there  may  be  a  reasonable  doubt 
of  the  existence  of  a  fact  supported  by  the  weight  of  the  evidence.  The  rule 
stated  in  the  portion  of  the  charge  quoted  did  not  deprive  the  defendants  of 
the  benefit  of  a  reasonable  doubt  of  the  existence  of  malice.  It  merely  re- 
quired the  presumption  of  guilt  from  the  fact  of  killing  to  be  considered  with 
all  the  other  inferences  and  evidence  bearing  on  the  fact  of  malice.  Regard- 
ing presumptions  aud  inferences  as  part  of  the  evidence,  the  rule  stated  re- 
quired a  reiisonable  doubt  of  malice  in  view  of  all  the  evidence  bearing  on 
that  fact. — not  alone  in  view  of  the  other  evidence,  without  the  effect  of  the 
presumption  from  the  killing.  In  other  parts  of  the  charge  (whicli  was 
quite  long)  the  jury  were  plainly  informed  that  malice,  as  well  as  the  killing, 
must  be  proved  beyond  a  reasonable  doubt,  and  that  if  tliey  had  a  reasonable 
doubt,  in  view  of  all  the  evidence  before  them,  of  any  fact  essential  to  guilt, 
they  must  acquit. 

Counsel  for  the  defense  urge  that  the  rule  under  discussion  can  only  apply 
to  a  case  of  secret  kiUing,  and  that  it  had  no  application  to  the  one  in  hand; 
that  the  giving  of  it  was  calculated  to  mislead  the  jury.  The  jurors  were  the 
sole  judges  of  the  credibility  of  the  witnesses  and  of  the  weight  of  the  evi- 
dence. Unless  there  was  proof  on  the  part  of  the  prosecution  tending  to 
show  that  the  crime  committed  only  amounted  to  manslaughter,  or  that  the 
defendants  were  j ustified  or  excusable,  the  rule  was  certainly  applicable.  But, 
assuming  it  had  no  application  to  the  evidence,  in  view  of  the  entire  charge 
we  do  not  believe  the  jury  were  misled  by  it. 

It  appears  from  the  record  that  one  F.  C.  Goudy,  an  attorney  at  law,  as- 
sisted the  district  attorney,  on  the  trial,  at  the  latter's  request  and  by  per- 
mission of  the  court,  and  against  the  objection  of  the  counsel  for  defendants, 
and  that  he  was  employed  by  the  relatives  or  friends  of  the  deceased.  This 
is  also  assigned  as  error.  While  the  objection  is  supported  by  high  authority, 
we  are  of  the  opinion  that  the  weight  is  to  the  contrary,  and  that  the  rule 
generally  followed  is  to  leave  such  permission  to  the  discretion  of  the  court. 
It  often  happens  that  two  or  more  counsel  are  engaged  for  the  defense,  and 
justice  is  best  promoted  by  a  full  and  fair  presentation  of  the  law  and  the 
evidence.  The  more  learning  and  ability  brought  to  bear  on  the  case,  the 
better.  The  court  should  so  control  the  investigations  as  to  prevent  oppres- 
sion and  injustice. 

A  great  number  of  other  errors  are  assigned,  none  of  which,  in  our  judg- 
ment, are  well  founded.  We  find  no  error  in  the  record,  and  therefore  affirm 
the  judgments  rendered  by  the  court  below. 

BoREMAN,  J.  I  concur.  In  the  charge  the  rule  that  the  burden  of  proof 
never  shitts  is  recognized.  That  being  taken  with  the  thirteenth  instruction, 
I  do  not  thiuk  the  jury  could  have  been  misled. 

Powers,  J.  I  dissent.  I  am  of  the  opinion  that  a  new  trial  should  be 
granted.  I  think  that  the  charge  of  the  court  was  liable  to  mislead  the  jury, 
and  that  there  ai*e  other  errors  in  the  record  sutlicient  to  reverse  the  case. 
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JonNsoN  «.  Zbckendobf  and  others.^ 

{Supreme  Court  of  Arizona.    November  5,  1888.) 

1.  Pkomissort  Note— Ihdobsbbs. 

Where  the  payee  of  a  note  writes  his  name  on  the  back  of  the  same  in  blank,  h« 
becomes  an  indorser,  and  not  a  joint  maker. 
%  Samb— NoTTCB  OF  Noh-Patmbwt. 

An  indorser  of  a  promissory  note  must  be  notified  of  demand,  and  non-payment 
by  maker,  or  he  is  not  liable. 
Z.  Sams— Waiybb  of  Nonox. 

A  waiver  of  such  notice  by  a  person  in  charge  at  the  usual  place  of  business  of 
Indorser.  in  the  absence  of  indorser,  completes  his  liability. 

Appeal  from  Pima  county. 

EarUf  Campbell  <fi  Stephens  and  CJuu*  Silent^  for  appellants,  L.  Zeok- 
endorf  &  Co.  and  others.  R.  2>.  Furgueon  and  Jefforde  &  Franklin^  for  ap* 
pellee,  John  S.  Johnson. 

Barnes,  J.  This  was  an  action  brought  by  Johnson  against  L.  Zecken- 
dorf  &  Co.,  upon  a  promissory  note  made  by  Tully,  Ochoa  &  Co.,  and  pur- 
porting to  be  indorsed  by  L,  Zeckendorf  &  Co.    The  note  reads  as  follows: 

**$2,80Q.  Tucson,  A.  T..  September  17,  1881. 

*' Three  m6nths  after  date  we  promise  to  pay,  to  the  order  of  L.  Zecken- 
dorf &  Co.,  twenty-eight  hundred  dollars,  at  two  per  cent,  interest  per  month, 
Talue  received. 

[Signed]  "Ttjllt,  Ochoa  &  Co. 

Indorsed:    "L.  Zeckenix)rf  &  Co." 

After  the  indorsement  of  L.  Zeckendorf  &  Co.,  and  upon  the  back  of  the 
note,  these  words  were  written: 

"We  hereby  waive  protest. 

**Tuc8on,  A.  T.9  December  17,  1881.  L.  Zbckeni^orf  &  Co. 

•J.  WiTTLESHOEFER." 

It  appears  from  the  evidence  in  this  case  that  the  defendants,  Tully,  Ochoa 
A  Co.  and  L.  Zeckendorf  &  Co.,  were  separate  mercantile  houses,  doing  busi- 
ness at  Tucson ;  that  the  former  were  indebted  to  the  latter,  who  were  press- 
ing for  a  reduction  of  the  balance  due.  The  plaintiff  had  made  known  to  a 
broker  by  the  name  of  Fined  that  be  had  $2,800  to  loan.  Zeckendorf  &  Co. 
went  to  the  broker,  and  told  him  Tully,  Ochoa  &  Co.  were  indebted  to  them, 
and  that  they  were  trying  to  get  payment.  Fried  said  he  had  a  customer  fox 
whom  he  would  loan  $2,800,  with  Zeckendorf  &  Co.'s  indoreement.  Tully, 
Ochoa  &  Co.  also  asked  him  if  he  could  get  them  a  loan.  He  said  he  could, 
with  Zeckendorf  &  Co.'s  indorsement.  The  note  was  handed  to  him,  and 
plaintiff  handed  him  the  money,  and  he  delivered  the  note  to  plaintiff.  Zeck« 
endorf  &  Co.  paid  him  $42,  one-half  of  1  per  cent,  for  90  days'  brokerage,  for 
negotiating  this  loan.  The  money  went  to  Zeckendorf  &  Co.,  and  on  that 
day  Tully,  Ochoa  &  Co.  were  credited  $2,800  on  the  books  of  Zeckendoi-f  & 
Co.  The  philntiff  left  the  note  in  the  safe  of  Mr.  Etchells  for  safe-keeping. 
When  the  note  was  due,  viz.,  December  17th,  Etchells  took  the  note  to  Zeck- 
endorf &  Co.'s  place  of  business,  and  handed  it  to  the  person  in  charge  of  tlie 
main  office.  The  person  to  whom  it  was  handed  directed  him  to  Mr.  Wit- 
tleshoefer,  who  was  the  book-keeper.  The  latter  took  the  note,  and  wrote 
the  indorsement  of  December  17th.  At  that  time  the  members  of  the  Srm 
of  Zeckendorf  &  Co.  were  absent,  as  well  as  Strauss,  the  general  financial 
manager;  and  Wittleshoefer  was  left  in  charge  of  the  business. 

The  court  below  found  the  above  facts,  substantially,  and,  as  a  matter  of 
law,  concluded  that  Zeckendorf  &  Co.  was  a  joint  maker  of  the  note,  and  so 

^Affirmed.    See  8  Sup.  Ct.  Rep.  201. 
v.l2p.nos.3. 4 — ^5. 


Digitized  by 


Google 


66  PACIFIC   REPORTER.  [Ariz, 

liable,  without  notice  of  non-payment  by  Tully,  Ochoa  &  Co.  The  court 
also  found  that  Wittleshoefer  was  an  agent  authorized  to  waive  protest,  and 
bind  the  firm.  The  appellants  seek  to  reverse  this  case  for  errors  in  conclud- 
ing that  Zeckendorf  &  Co.  were  joint  makers,  and  not  indorsers,  and  that 
Wittleshoefer  was  authorized  to  waive  protest. 

If  Zeckendorf  &  Co.  are  joint  makers,  no  notice  and  protest  was  necessary; 
but  if  they  are  indoraers,  notice,  demand,  and  protest  were  necessary,  and  it 
then  becomes  important  to  inquire  whether  notice,  demand,  and  protest  were 
waived.  Upon  its  face,  this  is  no  other  than  a  contract  of  indorsement. 
Tully,  Ochoa  &  Co.  are  the  makers;  Zeckendorf  &  Co.  are  the  payees.  Zeck- 
endorf &  Co.  wrote  their  name  on  the  back  of  the  note,  and  so  are  indoraers 
in  blank.  This  was  done  on  the  date  of  the  note.  The  evidence  in  this  case 
confirms  that.  Plaintiff  was  willing  to  loan  on  Zeckendorf  &  Co.'s  indorse- 
ment, and  "ot  otherwise.  Zeckendorf  &  Co.  negotiated  this  loan, — that  is, 
discounted  the  note, — and  paid  the  brokerage  therefor.  The  proceeds  of  the 
note  went  to  them,  and  they,  on  the  same  day,  gave  Tully,  Ochoa  &  Co. 
credit  for  the  same.  The  transaction  was  no  other  than  the  ordinary  dis- 
count by  the  payee  of  a  note  by  indorsement.  Tully,  Ochoa  &  Co.  owed 
Zeckendorf  &  Co.,  and  gave  their  note  to  them,  who  indorsed  it  to  plaintiff. 
It  was  not  accommodation  paper,  nor  an  accommodation  indorsement  by  a 
stranger  to  the  note,  and  hence  does  not  come  within  Key  v.  Simpsoriy  22 
How.  341 ;  Good  v.  Martin,  95  U.  S.  90,  and  that  class  of  cases.  These 
cases  hold  that  a  stranger  to  a  note,  who  indorses  the  same  before  delivery, 
is  a  joint  maker  of  the  note.  AVhile  thrs  is  sustained  by  the  weight  of 
authority,  and,  as  we  think,  by  the  better  reason,  it  has  met  strong  opposi- 
tion. See  note  to  Burton  v.  Hansford,  (10  W.  Va.  470,)  27  Anier.  Hop.  580; 
note  to  Jones  v.  Goodwin,  (39  Cal.  493,)  2  Amer.  Hep.  475;  note  to  Pitzhwjh 
v.  Love,  (6  Call,  5,)  3  Amer.  Dec.  571;  and  note  to  Moies  v.  Bird,  (11  Mass. 
436,)  6  Amer.  Dec.  182. 

We  conclude  that  the  court  below  erred  in  holding  that  Zeckendorf  &  Co. 
were  joint  makers  of  the  note  with  Tully,  Ochoa  &  Co.,  and  therefore  liable 
as  a  principal. 

As  first  indorsers,  Zeckendorf  &  Co.  were  entitled  to  notice  of  demand  upon 
and  non-payment  by  the  makers,  Tully,  Ochoa  &  Co.,  unless  the  evidence 
shows  that  this  was  waived.  On  the  back  of  the  note  in  evidence,  on  the 
date  of  the  maturity  of  the  note,  was  indorsed  the  words,  "We  hereby  waive 
protest,"  signed  by  Zeckendorf  &  Co.,  "J.  Wittleshoefer."  It  could  not 
be  contended  that  this  would  not  be  a  waiver  if  signed  by  one  of  the  firm  of 
Zeckendorf  &  Co.,  but  it  is  insisted  that  Wittleshoefer,  who  wrote  "L.  Zeck- 
endorf &  Co."  on  the  note,  had  no  authority  to  do  so.  This  was  one  of  the 
issues  of  fact  on  the  trial,  and  the  court  found  that  he  had  authority  to  waive 
protest,  and  bind  the  firm.  We  cannot  say  that  this  finding  is  erroneous. 
There  is  evidence  to  sustain  it.  The  evidence  was  better  presented  before 
the  trial  court  than  it  can  be  here,  and  that  court  can  better  determine  dis- 
puted questions  of  fact.  Etchells,  with  whom  the  note  was  left  for  safe- 
keeping, testified  that  he  told  plaintiff  when  the  note  was  due  to  remind  him, 
and  he  would  go  and  have  them  waive  protest,  or  pay  the  money;  that 
plaintiff  did  remind  him,  and  on  the  day  the  note  was  due  he  took  it  to  Tully, 
Ochoa  &  Co.  first,  and  demanded  payment,  and  they  wrote  their  name  on  the 
back  of  it.  He  then  took  it  to  Zeckendorf  &  Co.,  and  presented  it  to  some 
one  at  the  table  in  the  front  or  main  oflRce,  and  he,  whoever  he  was,  directed 
him  to  Wittleshoefer,  who  was  in  the  inner  ofiice.  Wittleshoefer  took  the 
note,  and  wrote  the  waiver  of  protest  on  the  back,  and  handed  it  back  to 
him.  Nothing  was  said.  He  did  not  say  he  had  no  authority  to  do  it.  Wit- 
tleshoefer testified  that  he  was  the  book-keeper  of  Zeckendorf  &  Co.,  and  had 
been  for  five  years;  that  the  waiver  of  protest  was  in  his  handwriting;  it  was 
done  in  the  office  of  Zeckendorf  &  Co.;  Steinfeld  and  Strauss  were  out  of 
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town;  in  their  absence,  that  he  had  drawn  checks;  that  his  signature  was 
pla<jed  in  the  bank  by  Mr.  Steinfeld;  in  the  absence  of  Steinfeld  and  Strauss, 
that  he  drew  checks  for  the  interest  of  the  business,  and  it  was  left  to  his 
judgment  as  to  amount,  and  when  needed,  and  he  would  have  checked  to 
pay  an  accepted  bill,  when  due  and  presented.  Asked  what  he  wo\ild  have 
done  if  a  matured  note  had  been  presented,  and  what  would  have  been  his 
authority,  he  did  not  answer.  There  was  much  evidence  and  much  con- 
tradiction directed  to  proof  of  other  similar  acts  by  Wittleshoefer.  but  we  do 
not  think  it  material  to  inquire  further.  We  think  Zeckendorf  &  Co.  were 
cle^irly  bound  by  the  warver  of  protest  by  Wittleshoefer.  Had  he,  in  the  ab- 
sence of  the  members  of  the  firm,  and  of  Strauss,  the  general  manager,  been 
found  in  the  general  office  of  Zeckendorf  &  Co.  on  the  day  the  note  was  due, 
and  then  and  there  he  had  been  served  vyith  notice  of  demand  upon  the  makers, 
and  non-payment  of  the  note,  such  service  would  have  been  good.  Bank  of 
Lmiisiana'y,  Mamker,  15  La.  115;  Banking  Ass'n  v.  Place,  4  Duer,  212; 
Jacobs  V.  Turner,  2  La.  Ann.  964;  Merz  v.  Kaiser,  20  La.  Ann.  ^77. 

We  quote  from  Daniels  on  Negotiable  Instruments,  §  1017:  "Notice  left 
with  a  clerk  or  person  in  charge  at  the  party's  place  of  business,  in  his  ab- 
sence, or  at  his  place  of  business,  without  proof  as  to  the  person  with  whom 
it  is  left,  is  sufficient;  and  proof  that  such  person  was  not  the  party's  agent 
has  been  held  irrelevant,  notice  being  left  at  the  right  place.  So,  leaving  it 
with  his  private  secretary,  at  his  public  office,  is  sufficient." 

Notice  served  upon  Wittleshoefer  would  have  been  good  service,  but  when 
the  service  was  made  he  waived  protest,  and  all  further  steps  in  the  matter. 
If  he  were  not  specially  authorized  to  do  this,  who  should  lose,— his  employer, 
or  the  person  who  found  him  ostensibly  in  charge  of  the  business,  in  the  ab- 
sence of  the  employer,  and  towards  whom  he  demeans  himself  as  general 
Jigent  in  charge,  and  assumes  to  act  as  such?  We  think  the  former.  This 
disposes  of  all  the.  questions  in  the  case. 

The  judgment  is  affirmed. 

PoRTKK,  J.,  concurs. 

(71  Cal.  254) 


RiDDELL  t>.  HXRRELL.      (No.  11,363.) 
{Supreme  Court  of  OoUifomia.    Novemb'er  3,  1886.) 

1.  Execution— Sale— Setting  Aside— Complaint— •'  Pbobated*'— "Dumho  His  Life." 

On  a  demurrer  to  a  complaint  in  a  suit  bv  a  devisee  to  set  aside  an  execution  sale 
of  his  testator's  land,  an  averment  that  tfie  will  was  "probated  by  the  superior 
court "  means,  in  effect,  that  the  will  was  admitted  to  probate  by  the  superior  court ; 
and  an  averment  that  testator  was,  "during  his  life-time,"  the  owner  of  real  es- 
tates, is  a  statement  that  he  was  the  owner  continuously  during  his  life-time, — and 
will  sustain  the  complaint. 

2.  Judgment— Costs— Void  foe  Want  of  Notice  of  Memorandum. 

Where  plaintiff  obtains  a  judgment  "claiming  his  costs,"  and  the  clerk  inserts 
the  costs  m  the  judgment,  out  no  memorandum  of  the  items  of  the  costs  as  re- 
quired by  statute  was  served  upon  defendant,  the  judgment  for  costs  is  as  void  as  it 
would  be  if  the  memorandum  had  not  been  filed. 

3.  Execution— Setting  Aside  Sheriff's  Sale— Receipt  of  Balance  of  Proceeds. 

In  an  action  by  a  devisee  to  cancel  a  jud^^ment  for  costs  against  his  testator,  and 
the  sheriff's  sale  thereunder,  the  presumption  that  the  sheriff,  in  the  execution  of 
his  duty,  paid  or  tendered  the  balance  of  the  ])roceed3  of  the  sale,  above  the  amount 
of  the  judgment  and  costs,  to  the  deceased  testator,  raises  no  presumption  that  the 
testator  received  it,  and  thereby  ratified,  the  judgment,  and  will  not  estop  his  dev- 
isee from  seeking  relief  in  equity  for  cancellation  of  the  judgment. 

In  bank.     Appeal  from  superior  court,  Tulare  county. 

Action  by  a  devisee  to  cancel  a  judgment  for  costs  against  his  testator,  and 
the  sale  of  land,  and  sheriff's  deed  thereunder,  and  for  a  deed  under  order 
of  court  to  plaintiff.  Demurrer  to  complaint  sustained.  Judgment  for  de- 
fendant.   Plaintiff  appeals. 
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J.  N.  Thome,  for  appellant.    Alfred  Daggett,  for  respcfhdent. 

MoKiNSTRY,  J.  The  court  below  sustained  the  defendant's  demurrer  to 
the  complaint,  which  is  as  follows: 

"The  plaintiff  complains  and  alleges: 

*' First.  That  Speer  Rlddell,  his  brother,  lately  deceased,  was,  during  his 
life-time,  the  owner  in  fee  of  certain  real  estate,  situate,  lying,  and  being  in 
the  county  of  Tulare  and  state  of  California,  particularly  described  as  follows: 
South  half  of  section  20,  township  17  south,  range  24  east;  north  half  of  south 
half,  and  north  half  of  south  half  of  south  half,  of  .section  21,  township  17 
south,  range  24  east;  all  section  29,  township  17  south,  range  24  east;  south 
half  of  section  30,  township  17  south,  range  24  east, — Mount  Diablo  base  and 
meridian. 

*' Second.  And  plaintiff  further  says  that  the  said  Speer  Riddell  departed 
this  life  on  the  twenty-third  day  of  October,  1884,  leaving  no  wife  or  descend- 
ants, and  leaving  a  last  will  and  testament,  which  has  been  duly  probated  by 
the  superior  court  of  the  city  and  county  of  San  Francisco,  where  said  Speer 
Riddell  resided  and  owned  property  at  the  time  of  his  decease;  wherein  and 
whereby  the  said  Speer  Riddell  devised  to  this  plaintiff  the  whole  of  his  es- 
tate, real  and  personal,  subject  only  to  the  payment  of  certain  small  legacies, 
neither  of  them  exceeding  the  sum  of  ^100,  and  not  exceeding  in  the  aggre- 
gate the  sum  of  $300;  and  by  reason  whereof  this  plaintiff  became,  was,  and 
is  the  owner  of  and  seized  of  all  the  real  estate  whereof  the  said  Speer  Riddell 
was  the  owner,  as  aforesaid,  at  the  time  of  his  decease. 

**Third.  And  the  plaintiff  further  says  that  the  said  Speer  Riddell,  prior 
to  his  decease,  was  interpleaded  with  one  Jasper  Harrell,  in  a  suit  com- 
menced by  the  said  Jasper  Harrell  against  the  said  Speer  Riddell  and  othei*s, 
his  tenants,  in  the  superior  court  of  Tulare  county,  for  the  recovery  of  cer- 
tain real  estate  situate  in  the  said  county  of  Tulare  other  and  different  from 
the  land  and  premises  hereinbefore  described;  and  that  Such  proceedings 
were  had  in  such  suit  that  judgment  was  rendered  in  favor  of  said  Harrell, 
and  against  the  said  Speer  Riddell  and  others,  defendants,  for  the  recovery 
of  the  premises  sued  for,  to  which  judgment,  as  recorded  in  the  judgment 
book,  there  was  added,  without  authority  by  the  clerk  of  said  court,  a  further 
judgment,  as  for  costs,  of  $113.50,  but  that  the  copy  of  the  judgment  as  re- 
corded, attached  to  the  judgment  roll,  did  not  contain  the  said  sum  added  as 
for  costs,  but  left  a  blank,  a  copy  of  which  said  judgment  as  recorded  is 
hereto  annexed,  and  marked  'Schedule  A,*  and  which  is  made  a  part  of  this 
complaint. 

"Fourth.  And  plaintiff  further  says  that  that  part  of  the  aforesaid  judg- 
ment as  for  costs  was  added  by  the  clerk  of  said  court  without  authority  of 
law,  and  in  violation  of  the  statute  relating  to  costs,  and  the  entry  of  judg- 
ment therefor;  and  he  further  says  that  said  cause  was  tried  in  said  court  be- 
fore the  judge,  sitting  without  a  jury,  and  judgment  rendered  in  favor  of  the 
plaintiff  and  against  the  defendants  for  the  recovery  of  the.  land  sued  for,  and 
costs;  that  since  said  trial  and  decision  no  bill  of  costs,  or  copy  thereof,  was 
served  on  the  attorneys  for  the  defendants,  or  either  of  them,  or  upon  said 
defendants  or  either  of  them,  nor  was  there  any  admission  or  pretended  ad- 
mission of  the  service  of  a  bill  of  costs,  or  a  copy  thereof,  nor  any  affidavit  or 
service  upon  defendants,  or  either  of  them,  or  upon  defendants'  attorneys,  or 
either  of  them,  or  any  proof  of  service  of  any  bill  of  costs  upon  them,  or 
either  of  them,  presented  to,  or  filed  with,  or  made  before  the  clerk  of  said 
court,  whereby  the  said  clerk  could  have  or  acquire  power  or  jurisdiction  to 
add  to,  or  include  as  a  part  of,  said  judgment  the  amount  of  any  bill  of  costs, 
or  any  amount,  for  any  such  purpose. 

"Fifth.  And  this  plaintiff  further  says  that  afterwards,  to-wit,  on  the 
thirteenth  day  of  March,  1884,  the  said  plaintiff,  Jasper  Harrell,  caused  an 
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execution  to  be  issued  in  said  case,  out  of  and  under  the  seal  of  said  court, 
directed  to  the  sheriflP  in  Tulare  county,,  commanding  him  to  make  $118.50 
(being  the  amount  alleged  as  costs  in  said  judgment)  out  of  the  property  of 
the  defendants ;  that  thereafter  said  sheriff,  under  and  by  virtue  of  said  ex- 
ecution, levied  upon  and  advertised  for  sale  four  well-known  and  separate 
and  distinct  parcels  or  lots  of  land,  and  so  described  in  said  levy  and  notice 
of  sale,  belonging  to  the  defendant  Speer  Riddell,  and  being  the  same  prop- 
erty hereinbefore  described;  and  on  the  nineteenth  day  of  April,  1884,  the 
said  sheriff  fraudulently,  in  violence  of  his  duty,  and  contrary  to  law,  sold  the 
said  four  well-known,  separate,  and  distinct  parcels  or  lots  of  land  en  masse 
for  $400  to  Jasper  Harrell,  plaintiff  in  said  suit,  as  is  shown  by  said  execution 
and  sheriff's  return  indorsed  thereon,  now  on  file  in  said  cause,  copy  of  which 
is  hereto  attached,  marked  'Schedule  B,'  and  which  is  made  part  thereof;  and 
that  on  the  day  last  named  the  said  sheriff  made,  executed,  and  delivered  to 
said  Jasper  Harrell  his  certificate  of  sale,  showing  that  he  had  sold  the  said 
four  well-known,  separate,  and  distinct  parcels  or  lots  of  land  en  masse,  to  said 
Harrell,  for  $400,  and  each  of  said  parcels  or  lots  of  land  is  herein  separately 
described,  as  in  said  levy  and  notice  of  sale,  and  the  same  was  filed  for  record 
in  the  county  recorder's  office  of  Tulare  county  on  the  thirtieth  day  of  June, 
1884,  copy  of  which  is  hereto  attached,  marked » Schedule C,*  and  which  is  made 
part  hereof.  And  plaintiff  further  says  that  W.  F.  Martin,  said  sheriff  of 
Tulare  county,  on  the  twenty-third  day  of  October,  1884.  made  and  executed 
on  the  thirteenth  day  of  November,  1884,  acknowledged  and  delivered  to  said 
Jasper  Harrell,  his  deed  purporting,  in  consideration  of  $400,  to  convey  to 
said  Harrell  all  the  right,  title,  and  interest  of  the  said  defendants  in  and  to 
four  well-known,  separate,  and  distinct  parcels  or  lots  of  land,  same  as  herein- 
before described;  and  on  the  day  last  named  the  same  was  filed  for  record  in 
the  county  recorder's  office  of  Tulare  county,  to  which  reference  is  hereby 
made,  and  which  is  hereby  made  part  hereof. 

"Sixth.  And  plaintiff  further  says  that  neither  the  attorneys  of  said  de- 
fendants, nor  either  of  them,  nor  the  defendants,  nor  either  of  them,  nor  the 
plaintiff  in  this  suit,  had  any  knowledge,  notice,  information,  or  belief  that 
any  amount  as  for  costs  had  ever  been  added  to  or  included  in  the  judgment 
made  and  entered  in  said  cause,  or  that  any  cost-bill  had  ever  been  filed  by 
said  plaintiff  or  his  attorney  with  the  clerk  of  said  court,  or  that  any  execu- 
tion had  been  issued  in  said  cause,  or  that  any  sheriff's  sale  under  execution 
of  any  property  of  any  of  the  defendants  had  been  made,  or  that  the  sheriff  of 
Tulare  county  had  made  any  certificate  of  sale  of  any  such  property,  or  had 
made  any  sheriff's  deed  of  apy  such  property,  to  any  person  whatever,  until 
the  seventeenth  day  of  November,  this  present  month  and  year,  when  said 
facts  first  accidentally  became  known  to  this  plaintiff. 

"Seventh.  And  said  plaintiff  further  alleges  that  the  said  four  parcels  or 
lots  of  land  are  now,  and  were  at  the  time  of  said  levy  and  sale,  greatly  in 
excess  in  value  of  the  said  supposed  judgment  for  costs;  and  that  each  parcel 
or  lot  of  said  land  now  is,  and  was  at  the  several  times  last  aforesaid,  largely 
in  excess  in  value  of  the  amount  of  said  costs,  and  would  have  sold,  at  a  fair 
and  honest  sale,  for  more  than  enough  to  pay  said  alleged  judgment  for  costs; 
and  that  the  aggregate  value  of  said  four  parcels  or  lots  of  land  was  at  sev- 
eral times  last  aforesaid,  and  is  now,  the  just  and  full  sum  of  $25,000.  Where- 
fore, plaintiff  prays,"  etc. 

We  think  the  complaint  is  not  one  to  be  commended  as  a  model  pleading, 
but  are  compelled  to  hold  it  not  fatally  defective. 

1.  It  is  contended  by  respondent  that  the  demurrer  was  properly  sustained, 
because  there  is  no  sufficient  allegation  that  plaintiff  ever  had  any  interest  in 
or  title  to  the  lands  described  in  the  complaint.  The  complaint  avers  that 
Speer  Riddell  died,  leaving  a  last  will  and  testament,  wherein  and  whereby 
he  devised  to  the  plaintiff  the  whole  of  his  estate,  real  and  personal.    But,  it 
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is  said,  there  is  no  allegation  that  the  will  was  proved  or  established  by  the  de- 
cree of  a  court  of  competent  jurisdiction.  The  complaint  avers  that  the  will 
"has  been  duly  probated  by  the  superior  court  of  the  city  and  county  of  San 
Francisco,  where  the  said  Speer  Kiddell  resided  and  owned  property  at  the 
time  of  his  decease. "  If  tlie  judgment  admitting  the  will  to  probate  is  pleaded 
at  all,  the  Code  of  Civil  Procedure  only  requires  the  prefix  "duly."  Section 
456.  Tlie  real  question,  then,  is  whether  an  averment  tliat  the  will  was 
"probated  by  the  superior  court**  is,  in  efifect,  an  averment  that  the  will  was 
admitted  to  probate  by  the  judgment  of  the  superior  court.  As  a  will  can 
only  be  admitted  to  probate  by  a  judgment,  an  averment  that  a  will  was  ad- 
mitted to  probate  by  the  superior  court,  having  jurisdiction  to  make  and  en- 
ter the  judgment,  is  an  averment  of  the  judgment.  It  would  be  difficult  to 
distinguish  between  an  allegation  that  the  will  was  probated  "by"  the  supe- 
rior court  and  one  that  is  admitted  to  probate  by  that  court.  The  verbaliz- 
ing of  the  word  "probate"  ought  not  to  take  from  the  intended  meaning. 

2.  It  is  urged  the  complaint  contains  no  averment  that  Speer  Riddell  had 
any  interest  in  the  lands  described  in  the  complaint  at  the  time  of  his  death. 
The  averment  is  that  Speer  liiddell  was,  "during  his  life-time,"  the  owner, 
etc.  This  is  a  statement  that  he  was  the  owner  continuously  throughout  his 
life-time. 

3.  The  respondent  insists  the  complaint  shows  that  the  judgment  in  Ear- 
rell  V.  Riddell  was  a  valid  judgment,  and  the  execution  sale  valid. 

Sections  510  and  511  of  the  former  practice  act  provided: 

"Sec.  510.  The  party  in  whose  favor  judgment  is  rendered,  and  who  claims 
his  costs,  shall  deliver  to  the  clerk  of  the  court  a  memorandum  of  the  items 
of  the  costs  to  which  he  is  entitled.  He  may  include  in  the  costs  *  ♦  ♦, 
The  memorandum  shall  be  accompanied  by  the  affidavit  of  the  party.  *  ♦  ♦ 
The  memorandum  and  affidavit  shall  be  delivered  to  the  clerk  within  twenty- 
four  hours  after  the  rendition  of  the  verdict,  or  the  costs  shall  be  deemed 
waived. 

"Sec.  511.  The  clerk  shall  include  in  the  judgment  entered  up  by  him  the 
costs,  tlie  percentage  allowed,  and  anv  interest  on  the  verdict  from  the  time 
it  was  rendered."    St.  1851,  pp.  131, 132. 

In  Chapin  v.  Broder^  16  Cal.  418,  it  was  held  that  the  insertion  of  a  sum 
as  costs  in  a  judgment  by  the  clerk  was  a  mere  ministerial  act,  depending  en- 
tirely on  the  filing  of  a  memorandum  for  its  authority,  and  that  the  judg- 
ment, so  far  as  the  costs  were  concerned,  was  void  unless  based  on  a  mem- 
orandum filed;  that  a  party  who  failed  to  comply  with  the  statute  by  filing 
bis  memorandum  waived  all  claim  for  costs. 

Sections  1033  and  1035  of  the  Code  of  Civil  Procedure  read: 

"Sec.  1033.  The  party  in  whose  favor  judgment  is  rendered,  and  whoclainis 
his  costs,  must  deliver  to  the  clerk,  and  serve  upon  the  adverse  party,  within 
five  days  after  the  verdict  or  notice  of  the  decision  of  the  court  or  referee, — 
or,  if  the  entry  of  the  judgment  on  the  verdict  or  decision  be  staid,  then  be- 
fore such  entry  is  made.—a  memorandum  of  the  items  of  his  costs  and  nec- 
essary disbursements  in  the  action  or  proceeding,  which  memorandum  must 
be  verified  by  the  oath  of  the  party,  or  his  attorney  or  agent,  or  by  the  clerk 
of  his  attorney,  stating  *  ♦  *.  A  party  dissatisfied  with  the  costs 
claimed,  may,  within  five  days  after  notice  of  filing  of  the  bill  of  costs,  file  a 
motion  to  have  the  same  taxed  by  the  court  in  which  the  judgment  was  ren- 
dered, or  by  the  judge  thereof  at  chambers." 

"Sec.  1035.  The  clerk  must  include  in  the  judgment  entered  up  by  him  any 
interest  on  the  verdict  or  decision  of  the  court  from  the  time  it  was  rendered  or 
made,  and  the  costs,  if  the  same  have  been  taxed  or  ascertained;  and  he  must, 
within  two  days  after  the  same  are  taxed  or  ascertained,  if  not  included  in 
tho  judgment,  insert  the  same  in  a  blank  left  in  the  judgment  for  that  pur* 
pose." 
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If  the  insertion  of  costs  in  the  judgment  is  merely  the  ministerial  act  of 
the  clerk, — an  act  which  can  only  be  performed  in  the  cases  in  which  the 
statute  allows  It, — the  judgment  for  costs  is  void,  as  well  when  the  memo- 
randum has  not  been  served  on  the  opposite  party,  as  when  no  memorandum 
has  been  filed.  The  omission  from  section  1033  of  the  Code  of  Civil  Procedure 
of  the  clause  in  section  510  of  the  practice  act,  which  provided  that  a  failure  by 
the  prevailing  party  to  file  his  memorandum  of  costs  within  the  time  limited 
should  be  deemed  a  waiver  of  his  costs,  is  not  a  material  circumstiince.  The 
Code  contemplates  that  such  shall  be  the  result,  since  the  only  costs  which 
the  clerk  is  authorized  to  insert  are  those  claimed,  and  "taxed  or  ascer- 
tained," in  the  manner  provided. 

4.  It  is  said  plaintiff,  as  successor  in  interest  of  Speer  Riddell,  is  estopped 
from  seeking  relief  in  equity,  because  the  latter  ratified  the  sheriff's  sale  by 
receiving  from  the  officer  the  excess  of  the  proceeds  of  the  sale  beyond  the 
amount  of  the  judgment  and  the  accruing  costs.  It  does  not  appear  from 
the  complaint  that  Speer  Riddell  received,  or  that  there  was  tendered  to  him 
any  part  of  the  proceeds  of  the  sale.  And  even  if  it  should  be  conceded  that 
there  would  be  any  presumption  that  the  sheriff  paid  or  tendered  such  excess 
to  Speer  Riddell,  the  defendant  in  execution, — in  other  words,  a  presumption 
that  the  officer  discharged  his  duty, — this  would  be  met  by  the  averment  in 
the  complaint  that  neither  Speer  Riddell  nor  plaintiff  had  any  knowledge, 
notije,  information,  or  belief  that  any  amount  as  for  costs  had  been  inserted  in 
the  judgment,  or  that  any  cost-bill  had  ever  been  filed,  or  that  any  execution  had 
ever  been  issued,  or  of  any  sale  thereunder,  or  of  any  certificate  or  deed  by 
the  sheriff,  until  the  seventeenth  of  November,  1875.  Moreover,  if  defend- 
ant here  could  rely  on  a  presumption  that  the  sheriff  did  his  duty,  that  ofilcer 
fully  discharged  his  duty  by  tendering  the  excess  of  the  proceeds  of  the  sale 
of  any  excess  there  was  to  Speer  Riddell.  There  is  no  presumption  that  Speer 
Riddell  received  the  money. 

5.  The  mere  fact  that  several  separate  tracts  were  sold  together  by  the 
sheriff  would  not  constitute  a  cause  of  action. 

6.  Respondent  relies  upon  the  omission  to  allege  that  the  amount  of  costs 
inserted  by  the  clerk  was  not  justly  due  as  costs.  But  if  the  service  of  the 
memorandum  is  a  jurisdictional  fact,  and  the  claim  of  the  plaintiff  to  any 
costs  existed  as  an  enforceable  claim  only  after  the  statute  was  complied  with, 
no  sum  was  legally  due  for  costs  when  the  clerk  inserted  a  sum  in  the  judg- 
ment. 

Judgment  reversed,  and  cause  remanded,  with  instructions  to  the  court 
below  to  overrule  the  demurrer,  with  leave  to  the  defendant  to  answer. 

We  concur:  Sharpstein,  J.;  Myrick,  J.;  MoKee,  J.;  Morrison,  C.  J.; 
Thornton,  J, 


(71  Gal.  263) 


People  v.  Stokes.    (No.  20,221.) 
{Supreme  Oourt  of  OaHforma,    November  4,  1886.) 


1.  Adultery — Proof  of  Marriage — Marriage  Certificate — Statutes — Constroction. 

St.  Cal.  1871-72,  p.  880,  providing  for  the  punishment  of  adultery,  and  making  a 
recorded  certificate  of  marriage  proof  of  marriage  for  the  purpose  of  the  act,  does 
not  exclude  other  proof  of  the  marriage. 

2.  Samis — Evidence — Marriage  Certificate — Indictment— Variance. 

Where,  in  a  trial  of  Jobn  W.Stokes  for  adultery,  the  record  of  a  marriage  certifi- 
cate introduced  in  evidence  shows  a  marriage  of  John  Stokes  to  Rebecca  Giissozi, 
the  testimony  of  a  witness  that  he  was  present  when  defendant  was  married  to 
RoLchad  Gibson,  in  the  year  when,  at  the  place  where,  and  by  the  person  by  whom, 
the  record  shows  the  marriage  was  performed,  is  admissible  as  tending  to  identify 
the  parties  named  iiv  the  certificate. 
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3.  Same— OoHABiTATioir. 

Evidence  that  defendant  and  Racbael  Gibson  lived  as  man  and  wife  for  many 
years,  and  that  she  bore  bim  children,  if  not  admissible  as  proof  of  marriage  in  a 
trial  on  a  charge  of  adultery,  is  admissible  as  tending  to  identify  the  parties  named 
in  the  certiticate. 

4.  Babcb— Names  in  Mabbiaob  Cbbtifioate. 

Evidence  of  the  real  names  of  the  parties,  contradicting  the  names  in  a  marriage 
certificate,  does  not  contradict  the  certificate,  the  minister  not  being  required  to 
guaranty  that  the  persons  named  were  married  in  their  true  names. 

6.   HUBBAITD  AND  WiFB — MaRRIAGB — PrBSCJMPTION  OF  CONTINUANCE  OF  StATUB. 

The  status  of  marriage,  having  been  proved,  is  presumed  to  continue,  and  the  pre- 
sumption can  only  be  overcome  by  evidence  of  death  or  divorce. 

In  bank.    Appeal  from  superior  court,  Tulare  county. 
AtweU  &  Bradley,  for  appellant.     E.  C,  Marshall^  Atty.  Gren.,  for  the 
People. 

McKiNSTBY,  J.  The  defendant  was  found  guilty  of  the  misdemeanor  de- 
fined in  the  first  section  of  "An  act  to  punish  adultery,  *'  which  reads:  "Every 
person  who  lives  in  a  state  of  open  and  notorious  cohabitation  and  adultery  is 
guilty  of  a  misdemeanor,  and  is  punishable,''  etc.  St.  1871-72,  p.  880.  The 
third  section  of  the  act  provides:  "A  recorded  certificate  of  marriage,  or  a 
certified  copy  thereof,  there  being  no  decree  of  divorce,  proves  the  marria^ 
of  a  person  for  the  purposes  of  this  act." 

At  the  trial  the  prosecution  called  the  county  recorder  of  Tulare,  the  cus- 
tibdian  of  the  records,  who  read  from  his  records  as  follows: 

"John  Stokes  to  Rebecca  Gibson.  This  certifies  that  on  the  twenty-second 
day  of  May,  in  the  year  of  our  Lord  1859,  John  Stokes,  of  Tulare  county. 
Gal.,  and  Rebecca  Gibson,  of  the  same  county  and  state,  were  by  me  united 
in  marriage  at  the  school-house,  in  the  Persian  district,  in  the  said  county, 
according  to  the  laws  of  California  and  the  customs  of  the  church  to  which 
I  belong.  E.  B.  Lockley,  Methodist  Preacher.  *' 

"Filed  for  record  June  18, 1859,  at  10  a.  m.,  and  recorded  same  day,  at  2 
o'clock  p.  M.  E.  E.  Calhoun,  Recorder." 

To  the  record  the  defendant  objected  that  it  was  irrelevant,  immaterial, 
and  incompetent,  because  it  did  not  appear  that  the  John  Stokes  married  was 
the  defendant.  When  the  objection  was  made  the  district  attorney  said: 
"We  propose  to  follow  this  up  with  proof  that  the  John  Stokes  mentioned  in 
this  record  is  the  person  mentioned  in  the  indictment  as  John  W.  Stokes," 
and  thereupon  the  objection  was  overruled. 

The  prosecution  subsequently  called  a  witness,  who  testified  that,  in  the 
year  1859,  he  was  present  in  the  "Persian  school-house,"  when  a  marriage 
was  celebrated  by  a  Methodist  preacher,  named  Lockley.  between  the  defend- 
ant and  Rachael  Gibson.  This,  of  itself,  was  evidence  of  the  defendant's 
marriage.  The  statute  does  not  exclude  all  evidence  of  marriage  other  than 
the  record  of  the  certificate.  If  it  be  suggested  that  the  jury  may  have  dis- 
believed the  witness,  and  relied  on  the  record  of  the  certificate  as  proof  of  the 
marriage,  still  the  testimony  of  the  witness  was  admissible  as  tending  to 
identify  the  parties  named  in  the  certificate.  There  was  also  evidence  that 
the  defendant  and  Rachael  lived  together,  avowedly  as  man  and  wife,  for 
many  years.  Under  our  law,  that  would  be  evidence  of  a  marriage  in  prose- 
cution for  bigamy.  Pen.  Code,  1106.  Even  if  it  should  be  conceded  that  in 
this  action  it  would  not  be  evidence  of  marriage,  it  was  evidence  tending  to 
identify  the  defendant  and  Rachael  Gibson  as  the  persons  mentioned  in  the 
certificate. 

It  is  said  the  record  of  a  marriage  between  John  Stokes  and  Rebenca  Gibson 
was  contradicted  by  evidence  tending  to  prove  that  John  W,  Stokes  was  mar-' 
ried  to  Rachael  or  Rachael  if.  Gibson.    Counsel  argue  that»  in  a  criminal 
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case*  the  jury  ''could  not  infer"  against  the  defendant,  that  Rachael  M.  Gib- 
son was  the  person  referred  to  in  the  certificate.  But  the  jury  were  not  left 
to  infer  the  Identity  of  the  persons  from  the  bald  fact  of  identity  in  their  sur- 
names. There  was  evidence  tending  to  prove  that  John  W.  Stokes  and  Each* 
ael  M.  Gibson  were  the  very  persons  married  by  the  Methodist  preacher,  Mr. 
Lockley,  in  the  Persian  school-district,  in  the  year  1859;  and  other  evidence 
tending  to  prove  that  John  W.  and  Rachael  M.  were  the  persons  mentioned 
in  the  certificate  of  record  by  the  names,  John  and  Rebecca.  The  marriage 
was  a  valid  marriage,  even  If  the  parties  gave  the  wrong  names  to  the 
preacher,  or  the  latter  mistook  the  names.  Men  and  women  are  conjoined 
in  matrimony,  and  a  defendant  charged  with  bigamy  or  adultery  cannot,  in 
this  country,  base  a  defense  on  the  ground  that  he  or  his  wife  was  married 
under  an  assumed  name,  not  his  or  her  real  name.  In  such  case,  evidence  of 
the  real  names  does  not  contradict  the  certificate,  since  the  minister  or  other 
person  authorized  to  perform  the  marriage  ceremony  is  not  required  to  guar- 
anty the  fact  that  the  persons  married  were  married  in  their  true  names. 
Certainly  the  omission  of  a  middle  name  or  initial  does  not  inviilidate  the 
marriage  nor  detract  from  the  effect  of  the  recorded  certifiaite. 

At  common  law,  in  cases  of  alleged  bigamy,  proof  of  an  actual  marriage, 
or  at  least  an  admission  of  former  marriage,  was  ordinarily  required.  The 
presumption  of  a  man-iage,  (in  favor  of  morality),  arising  in  civil  causes, 
from  open  and  avowed  cohabitation  as  man  and  wife,  was  overcome,  in  cases 
where  the  person  was  charged  with  tlie  crime  of  bigamy,  by  the  counter-pre- 
sumption of  defendant's  innocence.  If  the  common-law  rule  obtain  in  pros- 
ecutions like  the  present,  still  evidence  that  the  defendant  and  Rachael  M. 
hved  together  for  20  years  as  man  and  wife,  and  that  she  bore  cliiidren  to 
him,  tended  to  identify  John  W.  and  Rachael  M.  as  the  persons  mentioned  in 
the  certificate  by  the  names  of  John  Stokes  and  Rebecca  Gibson. 

It  is  said  that  the  prosecution,  relying  on  the  statutory  evidence  of  the 
marriage,  should  have  proved  that  the  parties  had  not  been  divorced.  But 
the  statute  does  not  declare  that  a  recorded  certificate  of  marriage  proves 
marriage  only  when  accompanied  by  evidence  that  the  parties  have  not  been 
divorced.  It  proves  that  marrijige,  and  also  the  continuance  of  the  marriage, 
"there  being  no  decree  of  divorce."  Aside  from  the  inherent  difficulty  of 
proving  the  negative,  a  deci-ee  of  divorce  could  not  affect  the  evidence  of  the 
fact  that  marriage  was  contracted,  since  marriage  must  precede  divorce.  The 
status  of  marriage  being  proved,  is  presumed  to  continue  until  death  or 
divorce.  This  presumption  can  be  overcome  only  by  proof  of  the  dissolution 
of  the  marriage.  It  was  incumbent  on  the  prosecution  to  prove  a  subsisting 
marriage  at  the  time  of  the  offense  charged,  but  the  subsisting  marriage  was 
^To\ed  prima  facie  by  proof  that  the  marriage  was  contracted. 

Appellant  also  claims  that  there  is  np  proof  the  defendant's  wife  was  living 
at  the  time  of  his  alleged  cohabitation  with  the  woman  named  in  the  indict- 
ment. In  the 'absence  of  affirmative  evidence,  the  di.ssolution  of  the  marriage 
is  not  to  be  presumed  to  have  occurred,  either  by  divorce  or  by  the  death  of 
one  of  the  parties  to  it.  In  the  latter  case,  the  presumption  of  death  is  cre- 
ated by  evidence  that  a  party  to  the  marriage  has  not  been  heard  from*  in  seven 
years.  Code  Civil  Proc.  1963.  There  is  no  presumption  of  law  that  life  will 
not  continue  for  any  period,  however  long.  But  juries  are  justified  in  pre- 
suming as  A  fact  that  a  person  is  dead  who  has  not  been  heard  of  for  seven 
years.  Roscoe,  Crim.  Ev.  18.  Under  our  Code,  the  jury  is  bound  to  presume 
that  a  person  not  heard  from  in  seven  years  is  dead.  But  this  presumption, 
is  disputable,  and  may,  in  its  turn,  like  the  presumption  of  continued  life,  be 
overcome  by  other  evidence.  Code  Crim.  Proc.  1963.  Moreover,  there  was 
affirmative  evidence  that  the  wife  was  still  living  at  the  time  of  the  trial  of 
this  action.  The  witness  Elizabeth  Balaam  testified:  "She  is  in  San  Luis 
Obispo  county,"    It  would  be  to  distort  the  ordinary  meaning  of  language  to.. 
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hold  that  the  witness  said»  or  intended  to  say,  her  sister  was  buried  in  San 
Luis  Obispo. 

The  jury  were  justified  in  holding  that  the  defendant  was  a  married  man. 
There  was  abundant  evidence  that  while  married  he  "lived  in  a  state  of  open 
and  notorious  cohabitation  and  adultery.'* 

Judgment  and  order  affirmed. 

We  concur:    Suarpstein,  J.;  McKee,  J.;  Thornton,  J.;  Myrick,  J- 

(72  Cal.  167) 

Duffy  c.  Greened aum.    (N'o.  11,206.) 

(Supreme  Court  of  Oaiifomia.    November  6,  1886.) 

Appval — Appeal  Bonds— Sufficiency — Supebsedeas  Bond. 

An  undertaking  stating  that  its  purpoi:ie  is  to  stay  execution  on  appeal,  and  fol- 
lowing Code  Civil  Proc.  Cal.  ^  942,  which  provides  for  undertaking  for  that  purpose, 
will  not  be  construed  to  include  the  $300  undertaking  on  appeal  required  by  Uode 
Civil  Proc.  Cal.  g?  940,  941. 

Department  2.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco. 

D.  L.  Smoot  and  Chas,  Creighton,  for  appellant.  O'Brien  &  Monison,  for 
respondent. 

By  tue  Court.  Motion  to  dismiss  an  appeal.  There  is  no  $300  under- 
taking on  appeal  as  required  by  sections  940  and  941.  Code  Civil  Proc.  The 
undertaking  closely  follows  section  942,  Code  Civil  Proc,  which  prescribes 
the  requisites  of  the  undertaking  to  stay  execution.  We  are  therefore  of 
opinion  that  the  undertaking  must  be  construed  to  be  given  for  the  purpose 
stated  in  the  undertaking;  that  is,  to  stay  execution.  We  cannot  construe 
it  to  include  the  $300  undertaking  on  appeal.    Motion  granted. 


(14  Or.  56) 

O'Keefe  f).  Weber  and  others. 

{Suprenie  Court  of  Oregon.    April  28,  1886.) 

GAMwa— Statutes— Pen  A  li  and  Civil — Construction — Title. 

Section  3  of  **  An  act  to  prevent  and  punish  gambling,"  approved  October  20, 1876, 
which  gives  the  loser  of  money  lost  at  gaming  a  cause  of  action  against  the  winner 
for  twice  the  amount  lost,  confers  a  strictly  civil  action.  It  is  remedial,  and  such 
section  is  germane  to  the  title,  and  the  title  of  the  act  fairly  attracts  attention  to 
the  subject-matter  of  such  section. 

This  action  was  brought  under  an  "act  to  prevent  and  punish  gambling," 
iipproved  October  20,  1876,  to  recover  money  lost  at  gaming. 

Section  1  of  the  act  provides  for  the  punishment,  by  fine,  of  "each  and 
•every  person  who  shall  deal,  play,  carry  on.  open,  or  cause  to  be  opened,  or 
who  shall  conduct,  either  as  owner,  proprietor,  or  employe,  whether  for  hire 
.or  not,  any  game  of  faro,  montet  roulette,  rouge  et  noir,  lansquenette,  rondo^ 
vingt-et<in,  (or  *  twenty-one'),  poker,  draw  poker,  brag,  bluff,  thaw,  or  any 
banking  or  other  game  played  with  cards,  dice,  or  any  other  device,  whether 
the  same  be  played  for  money,  checks,  credit,  or  any  other  representative  of 
value." 

"Sec.  3.  All  persons  losing  money,  or  anything  of  value,  at  or  on  any  of  said 
games,  shall  have  a  cause  of  action  to  recover  from  the  dealer  or  playtif  win- 
ning the  same,  or  proprietor  for  whose  benefit  such  game  was  played  or 
dealt,  or  such  money  or  thing  of  value  won,  twice  the  amount  of  the  money, 
or  double  the  value  of  the  thing  so  lost." 
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F,  A.  E,  Starr,  for  appellants,  Einil  Weber  and  others.  A.  H.  Tanner,  for 
respondent,  M.  O'Keefe. 

Waldo,  C.  J.  A  statute  giving  cumulative  damages  to  the  party  ag- 
grieved is  a  remedial,  not  a  penal,  statute.  Beed  v.  Northjield,  13  Pick.  94, 
was  an  action  on  a  statute  to  recover  double  damages  for  an  injury  to  the 
plaintiff  caused  by  a  defect  in  a  highway.  It  was  argued  that  the  action 
was  penal;  but  the  court  said:  "In  the  present  case,  we  think  the  action  is 
purely  remedial,  and  has  none  of  the  characteristics  of  a  penal  prosecution. 
All  damages  for  negligence  or  breach  of  duty  operate,  to  a  certain  extent,  as 
punishment;  but  the  doctrine  is  that  it  is  prosecuted  for  the  purpose  of  punish- 
ment, and  to  deter  others  from  offending  in  like  manner.  Here  the  plaintiff 
sets  out  the  liability  of  the  town  to  repair,  and  an  injury  to  himself  from  a 
failure  to  perform  that  duty.  The  law  gives  him  enhanced  damages,  but 
still  they  are  recoverable  to  his  own  use,  and  in  form  and  substance  the  suit 
calls  for  indemnity."  And  see  Ooodridgev,  Rogers,  22  Pick.  495;  Burnett 
V.  Ward,  42  Vt.  80;  Quiinly  v.  Carter,  20  Me.  218.  Where  a  sura  is  given 
to  a  stranger,  as  where  it  is  given  to  him  that  shall  proseciite,  the  action  is 
penal.  Cole  v.  Groves,  134  M?iss.  471.  "The  action  is  remedial  where  the 
action  is  brought  by  the  party  injured;  but  penal,  where  brought  by  a  com- 
mon informer. "  Bones  y.  Booth,  2  W.  Bl.  1227;  WoQdgatey.  Knatohhull, 
2  Term  B.  148;  Wilkinson  v.  Colley,  5  Burr.  2698.  There  is  no  difference, 
respecting  tjiis  remedial  character,  between  a  statute  giving  single  and  one 
giving  accumulative  damages.  Cases  above,  and  see  Myddleton  v.  Wynn, 
Willes,  597;  Atchesony.  Everitt,  Cowp.  391;  Lakew.  Smith,  1  Bos.  &P.  179; 
Hardw.  Cas.  Temp.  412. 

The  action  given  by  the  third  section  of  the  act  is  therefore  a  strictly  civil 
action.  Is  it  without  the  subject  expressed  in  the  title?  We  had  an  impres- 
sion at  the  argument  that  civil  and  criminal  provisions  could  not  be  mingled 
under  a  common  title,  but  the  law  is  undoubtedly  the  other  way. 

The  statute  of  9  Anne,  c.  14,  referred  to  by  Comstock,  J.,  in  Meeoh  v.  Stoner, 
19  N.  Y.  26,  was  entitled  "An  act  for  the  better  preventing  excessive  and 
deceitful  gaming,"  and  was  similar  to  the  one  before  us,  in  containing  civil 
and  criminal  provisions.  The  second  section  gave  an  action  to  recover  the 
money  lost.  It  is  true.  Holt,  G.  J.,  had  said  a  few  years  before  that  "the 
title  of  an  act  of  parliament  is  no  part  of  the  law  or  enacting  part,  no  more 
than  the  title  of  a  book  is'part  pf  the  book;  for  the  title  is  not  the  law,  but 
the  name  or  description  given  to  it  by  the  makers. "  Mills  v.  Wilkins,  6  Mod. 
62.  We  think,  however,  that  at  this  period  we  are  entitled  to  rely  on  the 
statement  of  the  chief  justice  that  the  title  was  the  work  of  the  makers  of  the 
act;  and  that  we  may,  to  some  extent,  infer  that  they  supposed  they  were 
carrying  out  the  object  avowed  in  the  title  when,  in  the  second  section  of  the 
act,  they  gave  the  loser  an  action  to  recover  the  money  lost, — an  action  which, 
as  Mr.  Justice  Comstock  showed  in  Meech  v.  S toner,  above,  he  had  not  at 
common  law.  In  a  general  sense,  all  law  i3  preventive.  An  act  to  prevent 
gambling  is  the  same,  in  legal  effect,  as  an  act  to  prevent  and  punish  gam- 
bling. The  legislator  can  hardly  be  supposed  to  interest  himself  in  the  fort- 
unes of  one  who  loses  his  money  at  gambling.  His  object  must  be  simply 
to  repress  gambling.  This  is  one  of  the  means  by  which  be  tries  to  accom- 
plish his  object.  That  it  will  have  that  effect,  so  far  as  it  has  effect  at  all,  is 
certain.  Then,  it  cannot  be  said  that  he  has  not  expressed  the  subject  of  the 
act  in  the  title. 

In  Simpson  v.  Bailey^  3  Or.  517,  change  in  the  location  of  the  county-seat 
was  the  subject  of  the  enactment,  and  there  was  nothing  in  the  act  which  did 
not  relate  strictly  to  this  subject.  See,  also,  Stuart  v.  Kinsella,  14  Minn. 
524,  (Gil.  395;)  Brewster  v.  City  of  Syracuse,  19  N.  Y.  116;  Ex  parte  Up- 
shaw,  45  Ala.  234;  Tliomasson  v.  State,  15  Ind,  455,  456,— where  both  civil 
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and  criminal  provisions  were  included  in  one  act;  Walker  v.  State,  49  Ala. 
332. 

The  authorities  cited  cover  other  points  made  bj  counsel;  and  all  we  con- 
ceive they  require  us  particularly  to  consider.  It  follows  that  the  judgment 
must  be  affirmed. 

ON  REHEARING. 
(October  28,  1886.) 
Lord,  C.  J.  The  opinion  of  the  court,  as  delivered  by  the  chief  justice,  in 
effect,  holds  and  decides  that  a  statute  may  include  both  civil  and  penal 
provisions,  and  that  section  3  of  the  act  in  question  is  not  penal,  but  re- 
medial; nor  do  we  understand  that  the  correctness  of  the  law,  as  applied,  is 
impuned  or  denied.  It  is  only  claimed  that  one  point  suggested  at  the  former 
hearing,  and  which  seems  to  be  regarded  as  of  vital  impoi't^noe,  has  been 
overlooked;  this  is,  that  the  title  of  the  aot  does  not  indicate  the  subject-mat- 
ter of  the  statute  as  contained  in  the  third  section.  The  act  is  entitled  '*  An 
act  to  prevent  and  punish  gambling, "  and  section  3  of  the  act  provides  that 
the  loser  shall  have  cause  of  action  against  the  dealer  or  proprietor,  etc.,  for 
the  recovery  of  twice  the  amount  of  money  or  double  the  value  of  the  thing 
lost.  The  argument  is  that  the  enforcement  of  this  section  by  civil  action 
cannot  have  the  effect  to  prevent  gambling  any  more  than  the  enforcement 
of  any  other  civil  action  will  have  a  preventive  effect  in  respect  to  the  matr 
ter  or  cause  out  of  which  it  arose;  as  this  result  am  only  be  accomplished 
through  the  agency  of  penal  clauses  with  which  this  stiitute  is  provided,  and 
consequently  the  subject-matter  of  the  section  is  not  within  the,  title  of 
the  act.  Evidently,  the  legislature  thought  otherwise,  for  their  intention 
seems  manifest.  What  could  be  the  object  of  giving  to  a  party  injured  a 
right  of  action  against  him  by  whom  it  was  committed,  where  it  did  not  be- 
fore exist,  and  allowing  him  to  recover  twice  the  amount,  or  double  the  value 
in  compensation  for  such  injury,  unless  it  be  to  mark  with  legislative  con- 
demnation the  creation  of  such  liabilities,  and  to  warn  and  deter  others  from 
incurnng  them.  Is  not  the  object  in  such  case  more  manifest  than  in  actions 
for  breach  of  promise  of  marriage,  where  the  jury  are  authorized  by  law  to 
give  exemplafy  or  punitive  damages  to  warn  and  deter  others  from  the  viola- 
tion of  their  promise?  It  seems  to  us  there  can  be  but  one  answer  as  to  the 
object  of  such  legislation :  that  it  is  designed  to  be  preventive,  and  that  it  is 
such  in  effect.  The  section,  tli^refore,  is  germane  to  the  title,  and  the  title 
of  the  act  fairly  attracts  attention  to  the  subject-matter  of  the  statute,  includ- 
ing the  third  section.  A  court  will  never  resort  to  a  forced  construction  to 
declare  a  statute  void  on  the  ground  tliat  the  subject  is  not  expressed  in  the 
title.    There  was  no  error. 


(U  Or.  59)  Swift,  Jr.,  t,  Mulkey  and  another. 

{Supreme  Court  of  Oregon.    October  29.  1886.) 

1.  Pleading— Leave  to  Amend — Complaint  and  Replt. 

Where,  in  an  action  to  recover  real  estate,  when  the  cause  comes  on  for  trial, 
plaintiff  obtains  leave  to  strike  out  certain  words  in  his  complaint  and  in  his  re- 
ply, permission  to  do  so  may  be  rightly  given;  and  defendant's  exception  on  the 
ground  that  the  complaint,  before  the  words  were  struck  out,  stated  no  cause  of  ao> 
tion,  is  not  well  taken,  the  amendment  working  no  injury  to  the  defendants. 

2.  Ejectment — Title — Burden  of  Pboof — Advebsb  Possession. 

Where,  in  an  action»to  recover  real  estate,  plaintiff  has  given  evidence  of  a  record 
title,  it  is  for  the  defendant  to  prove  title  in  himself,  or  an  adverse  possession  for  10 
years,  and  the  burden  of  proving  adverse  possession  does  not  rest  upon  the  plaintiflf. 
S»  Statute  of  Limitations— Color  of  Title— Quitclaim  Deed.  \ 

A  quitclaim  deed,  and  any  instrument  purporting  upon  its  £Gice  to  convejr  title  to 
the  grantee,  is  sufficient  to  constitute  color  of  title.^  "'; 

^See  note  at  eii  defease.  ^ 
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4.  TuiAL— Tbial  by  Jubt—Ik8tbuction— Special  Findings— Dibcrbtion  of  Coubt. 
A  refusal  of  the  circuit  court  to  direct  special  findings  as  requested  by  a  party  is 
wholly  discretionary,  and  the  appellate  court  will  not  undertake  to  review  any 
such  ruling  of  a  circuit  court. 

Appeal  from  circuit  coart,  county  of  Multnomah. 

Action  in  circuit  court  to  recover  real  estate.  Verdict  for  plaintiff.  Defend- 
ants appeal. 

Williams  d'  Willis  and  George  H.  Durham,  for  appellants,  Mulkey  and 
another.     Strong  i&  Strong,  for  respondent,  Swift,  Jr. 

Thayer,  J.  The  respondent  commenced  an  action  in  said  circuit  court  to 
recover  the  possession  of  certain  real  property  situated  in  said  county.  The 
complaint  is  in  the  ordinary  form,  excepting  that  the  allegation  of  the  ap- 
pellant's possession  and  withholding  the  property  is  that  they  are  in  posses- 
sion, "or  claim  the  possession,  of  said  above-described  real  property  as  the 
owners  thereof,"  and  wrongfully  withhold  the  same  from  the  respondent. 
The  allegations  of  tlie  complaint  regarding  the  ownership  of  the  property, 
the  wrongful  withholding  the  same,  and  the  alleged  damages  for  such  with- 
holding are  controverted  in  the  answer,  and  in  which  the  appellants  allege 
ownership  in  themselves,  and  plead  the  statute  of  limitations,  which  allega- 
tions last  referred  to  are  controverted  in  the  reply,  and  in  which  it  was  in  ef- 
fect denied  that  the  appellants  had  been  in  the  possession  of  the  premiss  at  all, 
or  that  they  had  Uad  possession  of  them,  or  any  part  or  portion  of  them,  at  all. 
When  the  case  came  on  for  trial  the  respondent's  counsel  asked  leave  to 
amend  the  complaint  and  reply  by  striking  out  certain  portions  thereof,  which 
was  granted  by  the  court,  and  thereupon  the  words  "or  claim  the  possession 
of  said  above-described  real  property  as  the  owners  thereof"  were  stricken 
out  of  the  complaint;  and  the  words  "or  for  any  other  period,  or  at  all," 
also  the  words  "or  that  defendants,  or  either  of  them,  have  had  possession 
of  the  real  property  in  the  complaint  described,  or  any  part  or  portion 
thereof,"  were  stricken  out  of  the  reply.  This  is  claimed  by  the  appellants' 
counsel  to  have  been  erroneous;  that  the  said  words,  left  in  the  respective 
pleadings,  rendered  them  defective;  that  the  complaint  stated  no  cause  of 
action  with  the  said  words  in  it;  and  that  the  court  could  not  allow  it  to  be 
amended  in  that  stage  of  the  case. 

It  does  not  appear  what  the  counsel  claimed  as  to  the  effect  the  words 
stricken  out  of  the  reply  would  have  had  if  left  in  it;  but  it  is  apparent  that 
it  would  have  made  the  reply  contradict  the  complaint  in  a  material  particular. 
The  appellants*  counsel  also  claimed  that,  after  the  pleadings  were  amended 
as  stated,  they  still  did  not  contain  a  cause  of  action,  and  he  objected  to  the 
admission  of  evidence  under  them,  and  subsequently  moved  to  arrest  the 
judgment  upon  that  ground.  The  respondent's  counsel,  after  the  portions 
of  his  pleadings  referred  to  were  stricken  out,  introduced  evidence  of  a  record 
title  to  himself  in  the  land,  and  then  rested  his  case,  whereupon  the  appel- 
lants' counsel  moved  for  a  judgment  of  nonsuit,  claiming  that  the  respond- 
ent's pleadings,  taken  together,  did  not,  after  the  amendment,  constitute  a 
cause  of  action,  and  that  the  burden  was  upon  the  respondent  to  show  that 
appellants'  possession  was  not  adverse.  The  court  overruled  the  motion,  and 
allowed  the  appellants'  counsel  an  exception  to  the  ruling,  and  which  is 
claimed  to  be  erroneous.  The  latter  then  attempted  to  prove  his  defense  set 
up  in  the  answer,  and  gave  evidence  tending  to  show  that  the  appellants 
took  possession  of  the  premises  in  controversy  more  than  10  years  prior  to 
the  commencement  of  the  action  under  a  quitclaim  deed  executed  to  them  by 
one  R.  Hendrie;  that  their  possession  had  been  uninterrupted  and  continuous 
ever  since,  and  then  offered  in  evidence  a  certified  copy  of  the  record  of  deeds 
of  Multnomah  county  of  the  said  deed  from  Hendrie,  for  the  purpose,  as 
appellants'  counsel  claimed,  of  showing  that  they  entered  under  color  of 
title.    The  respondent's  counsel  objected  to  the  introduction  of  the  said  deed* 
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upon  the  grounds  that  a  quitclaim  deed  could  not  give  rise  to  color  of  title. 
The  court  sustained  the  objection,  and  rejected  the  evidence,  to  which  ruling 
an  exception  was  allowed,  and  which  is  also  claimed  to  have  been  erroneous.' 
The  appellants*  counsel  then  offered  in  evidence  a  copy  of  a  judgment  of  the 
said  circuit  court,  rendered  on  the  twelfth  day  of  February,  1866.  in  favor 
of  said  R.  Hendrie,  and  against  Mrs.  H.  Swift,  claimed  to  be  one  of  the  re- 
spondent's immediate  grantors,  the  issuance  of  an  execution  thereon,  sale  of 
the  said  premises  by  the  then  sheriff  of  said  county  to  said  R.  Hendrie,  and 
an  order  confirming  the  sale,  to  the  introduction  of  which  the  respondent's 
counsel  objected,  and  the  court  sustained  the  objection,  and  allowed  an  ex- 
ception. This  ruling  is  also  claimed  to  have  been  erroneous.  After  the 
evidence  was  closed  the  appellants'  counsel  requested  the  court  to  direct  the 
jury  to  make  certain  special  findings,  which  the  court  refused,  and  to  which 
refusal  an  exception  was  allowed,  and  which  is  also  relied  on  herein. 

1  think  the  court  had  power  to  allow  the  amendment  of  the  complaint  and 
reply  at  the  time  it  did,  and  in  the  way  permitted.  Great  liberality  in  amend- 
ing pleadings  under  our  system  should  be  shown  when  the  justice  of  the  case 
requires  it.  The  court  should  always  be  careful  that  the  opposite  party  be 
not  misled  to  his  prejudice,  and  this  can  be  avoided  in  almost  every  case  by 
granting  a  continuance.  When  a  party  comes  into  court  in  good  faith  with 
his  action  or  suit,  he  should  not  be  turned  out  on  account  of  a  technicality 
or  mistake  which  an  amendment  will  obviate,  when  it  will  do  no  substantial 
injury  to  the  opposite  party.  It  is  the  province  of  the  courts  to  adjust  con- 
troversies between  litigants,  and  it  should  be  done  with  as  little  delay  and 
annoyance  to  them  and  the  public  as  the  circumstances  will  permit.  The 
parties  in  this  case  were  before  the  court  to  try  the  case,  and  I  think  the 
court  did  right  in  not  turning  the  respondent  out,  and  compelling  him  to 
commence  over  again,  where  it  could  be  done  by  a  simple  amendment  of  his 
pleadings.  It  worked  no  injury  to  the  appellants.  They  were  there  to  try 
the  merits  of  the  case,  and  could  not  have  been  injured  a  particle.  The  mo- 
tion for  a  nonsuit  was  properly  denied. 

The  respondent  proved  title  to  the  premises  in  himself,  and  that  entitled 
him  to  the  possession,  unless  the  appellants  could  show  a  title  in  themselves, 
or  an  adverse  possession  for  the  period  of  10  years.  The  legal  title  draws 
after  it  the  possession,  and  a  rijifht  of  entry  is  not  barred  unless  there  has  been 
a  disseizin,  followed  by  an  actual,  open,  notorious,  and  continuous  advei*se 
possession  for  the  period  of  10  years  next  prior  to  the  commencement  of  the 
action.  To  be  an  adverse  possession  it  must  be  an  occupancy  under  a  claim 
of  ownership,  though  it  need  not  be  under  color  of  title.  It  is  sufficient  if 
the  party  goes  upon  the  land,  and  declares  to  the  world,  by  his  acts  and  con- 
duct, that  he  is  the  owner  of  it,  and  maintains  that  attitude  the  requisite  pe- 
riod. His  occupancy,  when  he  does  not  enter  undercolor  of  title,  must,  how- 
ever, extend  to  the  entire  tract  of  land  claimed.  He  will  gain  no  right  to  any 
part  of  it  that  he  does  not  actually  occupy.  The  rule  is  different  if  the 
entry  is  made  under  a  paper  title.  Then  his  occupancy,  if  he  actually  occupy 
a  part  of  it,  will  be  extended,  by  construction,  to  the  boundaries  specified  in 
the  instrument  under  which  he  claims.  But  the  circuit  court  was  mistaken 
in  holding  that  a  quitclaim  deed  would  not  constitute  color  of  title.  Any  in- 
strument that  purports  upon  its  face  to  convey  title  to  the  grantee'is  suffi- 
cient to  constitute  color  of  title.  A  quitclaim  deed,  it  is  true,  only  conveys 
what  the  grantor  can  rightfully  convey,  but  it  is  as  effectual  to  convey  that 
as  any  other  form  of  deed,  and  it  had  been  held  that  an  entry  under  a  con- 
veyance from  the  sheriff,  though  not  sufficient  upon  its  face  to  convey  the 
legal  title,  was  an  entry  under  color  of  title.  Jackson  v.  Newton^  18  Johns. 
355.  A  large  number  of  cases  are  collected  in  Tyler  on  Ejectment  and  Ad- 
verse Enjoyment,  at  page  862  of  that  work,  and  they  fully  sustain  the  view 
here  expressed. 
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The  other  exceptions  in  the  cjise  were  not  well  taken. 

The  sale  under  the  execution,  as  shown  by  the  order  of  confirmation,  was 
too  indefinite  in  the  description  of  the  land  sold.  It  was  described  therein 
as  a  "part  of  sec.  29,  T.  1  N.,  R.  2  E.,  containing  IGO  acres,  more  or  less, 
and  being  a  portion  of  the  donation  land  claim  of  Henry  and  Jane  Swift,  and 
being  described  on  plat  as  notification  No,  6,165,  lying  and  being  in  Multno- 
mah county,  Oregon."  It  appears  that  a  donation  claim  known  as  notifica- 
tion No.  6,165  was  patented  to  H.  Swift  and  Jane  Swift,  his  wife,  and  that 
it  included  the  premises  in  question.  The  claim  included  a  larger  portion 
than  160  acres,  probably  320  acres,  though  that  does  not  appear  in  the  record. 
But  it  does  appear  that  160  acres  was  only  a  part  of  the  donation  claim.  That 
must  be  inferred  from  the  description  set  out  in  the  order  of  confirmation. 
But  it  does  not  appear,  nor  can  it  be  ascertained  from  the  record,  which  por- 
tion of  the  donation  claim  was  sold  by  the  sheriff.  He  doubtless  intended  to 
sell  some  160  acres  thereof,  but  it  would  be  impossible  to  ascertain  which 
part  of  the  claim  it  was  intended  to  be.  There  is  nothing  in  the  description 
to  identify  it. 

The  refusal  of  the  court  to  direct  special  findings,  as  requested  by  the  ap- 
pellant's counsel,  was  wholly  discretionary.  This  court  will  not  undertake  to 
review  any  such  ruling  of  a  circuit  court. 

The  respondent's  counsel  contended  upon  the  hearing  that  the  appellants' 
possession  of  the  premises,  as  shown  by  the  cross-examination  of  one  of  the 
appellants  when  on  the  stand  as  a  witness,  was  not  such  an  occupancy  iis 
would  constitute  an  adverse  possession  within  the  meaning  of  the  law,  and 
that,  therefore,  the  exclusion  of  the  deed  from  Hendrie  to  appellants,  when 
offered  in  evidence,  if  erroneous,  did  not  injure  appellants.  If  all  the  evi- 
dence in  the  case  were  shown  to  be  contained  in  this  bill  of  exceptions,  we 
might  properly  pass  upon  that  question;  but  as  it  stands  we  do  not  think  we 
have  the  right  to  do  so.  The  case  was  submitted  to  the  jury  to  pass  upon, 
and  the  statement  in  the  bill  of  exceptions,  showing  the  character  of  testi- 
mony given  upon  the  part  of  the  appellants,  entitled  them  to  have  it  so  sub- 
mitted. I  do  not  think  the  testimony  returned  here  shows  any  such  adverse 
holding  as  would  bar  the  action ;  but  this  court  cannot  determine  that  it  was 
all  the  testimony  in  the  case,  and  is  compelled,  therefore,  to  reverse  the  judg- 
ment, and  remand  the  case  for  a  new  trial. 

NOTE. 

Statute  of  Limitations— Coloe  of  Title.  Possession  under  color  of  title  is  posses- 
sion under  that  which  in  appearance  in  title,  but  which  in  reality  is  not.  Mclntyre  v. 
Thomi>son,  10  Fed.  Rep.  531;  Miller  v.  Clark,  (Mich.)  23  N.  W.  Rep.  35.  A  sheriffs 
deed  gives  color  of  title.  Mclntyre  v.  Thompson,  10  Fed.  Rep.  531.  So  does  a  quit- 
claim deed,  Wheeler  v.  Merriman,  (Minn.)  15  N.  W.  Rep.  665;  the  separate  deed  of  a 
married  woman,  though  void,  Wright  v.  Kley la,  (Ind.)  4  N.  E.  Rep.  16 ;  a  parol  gift, 
Braden  v.  Campbell,  (Pa.)  1  Atl.  Rep.  580 ;  or  a  contract  for  the  sale  of  land  made  by 
one  who  is  in  under  color  of  title.  Hall  v.Torrens,  (Minn.)  21  N.  W.  Rep.  717;  a  tax 
deed,  though  the  proceedings  were  invalid,  Gatling  v.  Lane,  (Xeb.)  22  N.  W.  Rep.  227; 
Wheeler  v.  Merriman,  (Minn.)  15 N.  W.  Rep.  665;  but  not  if  the  invalidity  appear  from 
the  recitals  of  the  deed,  Mulcahy  v.  Florer,  (Minn.)  8  N.  W.Rep.l66;  nor  a  tax  certifi* 
cate,  McKeigban  v.  Hopkins,  (Neb.)  15  N.  W.  Rep.  711 ;  in  Iowa,  a  contract  to  convey 
land,  Montgomery  v.  Severson,  20  N.  W.  Rep.  458;  S.  0. 17  N.  W.  Rep.  197. 


lU  Or.  39; 

BuRKH.\nT  c.  HowAKD  and  others. 

(Supreme  Court  of  Oregon.    October  26,  1886.) 

1.  Vendor  and  Vendee— Actoal  Notice— Mortgage. 

Where  an  obligor  of  a  bond  for  a  deed  of  land,  conditioned  upon  the  payment  of 
a  promissory  note  executed  to  him  by  the  purchaser,  mortgages  the  land  (with 
other  land)  for  an  amount  greatly  exceedinjj  its  value,  and,  the  note  having  been 
dishonored,  he,  subsequently  to  the  execution  of  the  mortgage,  but  prior  to  its 
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being  recorded,  assigns  said  promissory  note  for  value  to  another,  betakes  the  note, 
and  the  rights  incident  thereto,  subject  to  the  mortgage,  and  the  fact  of  the  note 
being  past  due  puts  him  on  notice.* 

2.  Same— Bond  for  Deed— Equitable  Effbot  of. 

The  effect  of  a  bond  for  a  deed  of  land  is  to  transfer  the  title  in  equity  to  the  land 
to  the  purchaser,  and  the  obligor  holds  the  title  merely  as  a  security  for  the  pay- 
ment of  the  purchase  money,  and  the  assignee  of  a  promissory  note  given  by  the 
purchaser  is  entitled  to  the  benefit  of  the  security.  He  can  hold,  then,  against  an 
assignment  by  the  obligor  of  the  land  for  the  benefit  of  his  creditors,  made  sut}se> 
quent  to  the  transfer  of  the  note  to  him,  and  against  a  judgment  not  docketed  prior 
thereto.' 

Appeal  from  a  decree  of  the  circuit  court,  county  of  Linn. 
C.  E,  Wolverton,  for  appellant,  Burkhart.    L.  Flinn,  for  respondents^ 
Howard  and  others. 

Thayer,  J.  The  record  herein  shows  that  the  appellant,  as  administrator 
of  the  estate  of  Philip  Baltimore,  deceased,  commenced  a  suit  in  said  circuit 
court  to  foreclose  a  certain  bond  for  a  deed.  He  alleged  in  his  complaint, 
after  alleging  the  decease  of  said  Baltimore,  and  of  his  appointment  as  ad- 
ministrator of  the  estate  of  the  deceased,  that  on  the  nineteenth  day  of  Sep- 
tember, 1877,  said  Estelle  M.  Howard  executed  to  Thomas  Monteith  her 
promissory  note  for  $500,  with  10  per  cent,  interest  per  annum  from  date, 
payable  as  follows :  The  interest,  on  or  before  one  year  from  the  date  thereof ; 
WOO  of  the  principal,  and  all  the  Interest  due,  on  or  before  18  months  from 
the  date  thereof;  and  a  like  payment  of  $100  of  the  principal,  together  with 
all  interest  due,  to  be  made  on  or  before  tlie  expiration  of  each  six  months 
thereafter,  until  the  whole  sum  of  $500  and  interest  were  paid;  that  at  the 
same  time  the  said  Monteitli  executed  to  the  said  Estelle  M.  Howard  a  bond, 
with  a  penalty  of  $1,000,  conditioned  that  it  should  be  void  if  said  Monteith 
executed  to  her  a  deed  to  lots  5  and  6,  in  block  No.  90,  in  the  city  of  Albany, 
in  Linn  county,  Oregon,  on  or  before  the  first  day  of  January,  1884,  pro- 
vided she  should,  on  or  before  that  date,  pay  to  him  the  amount  of  the  said 
note  and  Interest;  that  by  mutual  mistake  between  said  parties  the  premises 
to  be  conveyed  were  Incorrectly  described  in  the  bond;  that  they  should  have 
been  described  therein  as  lots  5  and  6,  in  block  Xo.  90.  in  the  soutliern  addi- 
tion to  the  city  of  Albany,  in  Linn  county,  Oregon;  that  the  said  Estelle  M. 
Howard  went  into  the  immediate  possession  of  said  lots,  and  ever  since  had 
been  and  then  was  in  the  actual  and  notorious  possession  of  them ;  that  on 
the  fifth  day  of  Eebruary,  1884,  the  said  Thomas  Monteith,  for  value,  duly 
assigned  and  transferred  said  promissory  note  to  appellant,  who  became  the 
legal  owner  and  holder  thereof;  that  said  Estelle  M.  Howard  had  paid.  $50 
thereon,  and  the  interest  to  September  19, 1878,  and  no  more;  that  the  amount 
thereof,  with  the  interest  thereon  at  10  per  cent,  p.er  annum  from  said  last 
date,  was  due  and  owing  from  said  Estelle  M.  Howard  to  appellant;  that 
on  February,  1884,  said  Thomas  Monteith  duly  assigned  all  his  property,  both 
real  and  personal,  including  the  said  lots,  to  the  respondent  li.  S.  Strahan, 
for  the  benefit  of  his  creditors,  but  that  said  Strahan  received  the  assignment 
with  notice  of  the  possession  and  rights  of  said  Estelle  M.  Howard; 'that  said 
assignee  and  said  Thomas  Monteith  were  ready  and  willing  to  make,  execute, 
and  deliver  to  the  said  Estelle  M.  Howard  a  good  and  sufficient  deed  to  the 
premises,  but  that  she  would  not  accept  it,  and  refused  to  pay  the  note;  that 
the  other  respondents  claimed  some  interest  in  the  premises;  but  that  it  waa 
subsequent  and  subject  to  the  interest  of  the  said  Estelle  M.  Howard.  The 
complaint  concluded  with  a  prayer  for  a  decree  agaiust  said  Estelle  M.  How- 

*See  Ranney  v.  Hardy,  (Ohio,)  1  N.  E.  Rep.  523 
*  See  note  at  end  of  case. 
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ard  for  S500,  and  the  interest;  for  a  reformation  of  the  bond  in -reference  to 
the  description  of  the  lots;  for  a  sale  of  them,  and  the  primary  application  of 
the  proceeds  to  the  payment  of  said  debt  and  interest. 

It  further  appears  from  said  record  that  all  the  respondents,  except  said 
Estelle  M.  Howard,  filed  a  demurrer  to  the  complaint,  which  having  been 
overruled,  two  of  them — said  Strahan  and  D.  B.  Monteith — Oled  separate 
answers.  The  former  denied  that  he  was  ready  or  willing,  or  would  at  all. 
make,  execute,  or  deliver  to  the  said  Estelle  M.  Howard  a  good  or  sufficient 
deed  to  the  lots,  or  that  he  took  or  received  the  assignment  from  said  Thomas 
Monteith  subject  to  any  lien  or  rights  of  appellant  in  or  to  the  lots;  alleged 
that  the  assignment  was  made  on  or  about  the  last  day  of  February,  1884; 
that  said  Thomas  Monteith,  hmg  before  he  executed  the  bond,  ow^  one 
Hanon  the  sum  of  64.000,  with  accruing  interest  from  December,  1876, 
and  still  owed  it  to  Hanon;  that  it  had  been  reduced  to  a  judgment,  and 
presented  for  payment  as  a  claim  against  the  estate  of  said  Thomas  Monteith, 
and  that  more  than  six  months  had  elapsed  since  the  presentment,  and  no 
objections  had  been  made  to  it;  and  claimed  that  thereby  his  interest  as  as- 
signee in  the  premises  was  prior  to  any  inter'^t  of  the  appellant  therein.  D, 
B.  Monteith  in  his  answer  denied  that  his  interest  or  claim  in  the  premises 
was  subsequent  or  subject  to  that  of  the  appellant,  or  of  the  said  Estelle  M. 
Howard,  or  that  it  was  acquired  with  any  knowledge  or  notice  of  any  inter- 
est of  the  appellant,  except  that  he  had  knowledge  of  the  giving  of  the  bond 
set  forth  in  the  complaint,  and  that  Estelle  M.  Howard  refus^  to  pjiy  said 
note  or  any  part  thereof,  except  $30;  and  he  further  alleged  in  his  answer 
that,  before  the  assignment  of  the  note  by  Thomas  Monteith  to  the  appellant, 
he  executed,  with  the  Sfiid  Thomas  Monteith  as  surety  only,  for  the  sole  use 
and  benefit  of  said  Thomas  Monteith,  four  certain  promissory  notes, — one 
of  them,  January  1,  1883,  for  85,000,  with  interest  at  10  per  cent,  from  date, 
payable  one  day  afterdate;  two  of  them,  October  1, 1882,  for  $6,000  each, 
with  interest  at  the  same  rate,  and  payable  one  day  after  date;  and  the  other 
on  the  same  day,  for  S5,600,  bearing  the  same  rate  of  interest,  and  payable 
the  same  time;  that  to  secure  him  against  payment  of  said  notes  the  said 
Thomas  Monteith  and  wife,  on  the  second  day  of  February,  1884,  before  the 
assignment  of  the  note  to  appellant,  executed,  under  their  hands  and  seals,  a 
mortgage  on  certain  premises  therein  described,  which  included  said  lots; 
that  said  mortgage  was  duly  acknowledged,  so  as  to  entitle  it  to  record,  and 
the  same  was  on  the  eleventh  day  of  February,  1884,  duly  recorded  in  the  of- 
fice of  the  clerk  of  the  said  county  of  Linn;  that,  the  conditions  in  said  mort- 
gage having  been  broken,  he,  said  D.  B.  Monteith,  commenced  a  suit  in  said 
circuit  court  against  said  Thomas  Monteith  to  foreclose  it;  that  he  obtained  a 
decree  at  the  October  term,  1884,  of  said  circuit  court  foreclosing  said  mort- 
gage, and  directing  the  sale  of  the  mortgaged  premises,  including  the  lots  in 
question,  to  satisfy  the  sum  of  $19,002.20,  and  interest  thereon,  the  amount 
adjudged  to  be  due  the  said  respondent  from  the  said  Thomas  Monteitlu  be- 
sides costs,  which  decree  remained  in  full  force. 

The  case  was  heard  upon  these  pleadings,  and  the  court  decreed  a  dismissal 
of  the  complaint,  which  is  the  decree  appealed  from. 

The  appellant's  counsel  contends  that  the  effect  of  the  bond  executed  by 
Thomas  Monteith  to  Estelle  M.  Howard  transferred  the  title  in  equity  to  the 
lots  from  the  former  to  the  latter;  that  he  held  the  legal  title  merely  as  a  se- 
curity for  the  payment  of  the  note;  and  that  when  he  transferred  the  note  to 
the  appellant,  it  entitled  the  latter  to  the  benefit  of  the  security;  that  the  . 
transaction  between  said  Monteith  and  Estelle  M.  Howard  was,  in  effect,  a 
moi-tgage  in  favor  of  the  former  upon  the  premises  in  question,  to  secure  the 
purchase  money;  and  that  when  the  note  was  transferred  it  was  as  effectual 
to  transfer  the  security  as  the  assignment  of  a  note  secured  by  a  mortgage 
would  be  to  transfer  the  mortgage. 
v.l2p.nos.3, 4—6 
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It  occurred  to  me  upon  the  hearing  that  said  counsel's  position  was  entirely 
correct  in  principle,  and  I  still  am  of  that  opinion ;  but,  conceding  this  to 
be  true,  what  security  had  Thomas  Monteith,  growing  out  of  the  transaction, 
to  transfer,  when  he  assigned  the  note  to  the  appellant?  He  had  at  the  time 
executed  the  mortgage  to  said  D.  B.  Monteith  for  about  $19,000,  which  cov- 
ered the  premises  in  question.  That  mortgage  certainly  extended  to  the  se- 
curity he  held  against  the  lots,  and,  it  seems  to  me,  put  it  out  of  his  power 
to  enforce  it  to  the  extent  claimed  herein.  He  could  not,  on  said  fifth  day  of 
February,  1884,  at  the  time  he  assigned  the  note  to  appellant,  have  gone  into 
a  court  of  equity,  and  charged  Estelle  M.  Howard  peraonally, — could  not 
have  claimed  a  decree  against  her  for  the  debt, — for  he  had  put  it  out  of  his 
power  to  comply  with  the  conditions  of  his  bond.  He  was  not  in  a  condition 
to  execute  to  her  a  good  and  sufficient  deed  to  the  lots,  and  could  not  equi- 
tably require  her  to  pay  the  debt.  Again,  he  could  not  resort  to  the  security, 
as  he  had  pledged  that  to  D.  B.  Monteith,  except  in  subordination  to  the 
rights  of  D.  B.  Monteith  under  the  mortgage  he  had  executed  to  him.  And 
if  Thonuis  Monteith  were  not  in  a  situation  to  foreclose  the  security  arising 
under  the  bond  and  note  as  mentioned  above,  how  can  the  appellant  claim  to 
be  invested  with  the  right?  The  note  assigned  to  him  was  past  due  when  he 
received  it,  and,  of  course,  he  must  have  taken  it  subject  to  all  the  equities 
existing  against  it.  He  could  not  claim  any  greater  right  in  the  premises 
than  his  assignor  had,  and  the  latter  could  not,  certainly,  have  cut  out  the 
mortgage  he  had  executed.  If  Thomas  Monteith  had,  prior  to  the  assign- 
ment of  the  note  to  the  appellant,  conveyed  away  the  lots  in  question  by  deed 
of  conveyance  to  an  innocent  purchaser,  no  one  would  contend  that  he  could 
have  them  appropriated  to  the  payment  of  the  note,  or  enforce  its  payment 
in  equity;  and,  had  he  attempted  to  enforce  its  payment  at  law,  a  court  of 
equity  would  have  restrained  him  under  such  circumstances.  And  it  ap- 
pears to  me  that  he  occupied  no  more  favorable  position  in  having  placed  a 
S19,000  mortgage  upon  the  lots  than  if  he  had  sold  them  outright.  He  could 
not  have  made  a  deed  to  them  that  would  have  been  worth  a  cent,  and  upon 
no  principle  of  equity  could  he  have  compelled  Estelle  M.  Howard  to  pay  for 
them,  unless  he  were  in  a  condition  to  fulfill  the  obligation  which  his  bond  to 
her  imposed  upon  him.  Unless,  therefore,  the  appellant  has  acquired  a  su- 
perior right  to  that  of  Thomas  Monteith,  he  has  no  standing  in  a  court  of 
equity,  and  I  fail  to  perceive  how  he  can  have  secured  any  greater  right  than 
the  former  had  to  enforce  the  payment  of  the  note  as  a  pei*sonal  claim.  If 
the  note  had  been  transferred  to  him  for  value  before  its  maturity,  and  the 
record  did  not  disclose  any  conveyance  of  or  incumbrance  upon  the  lots  at  the 
time,  he  might  have  occupied  a  more  favorable  position  than  he  does  now; 
but  receiving  a  dishonored  note,  under  such  circumstances,  would  not,  as  I 
can  see,  afford  a  paity  any  advantage  as  against  the  maker  that  the  payee 
did  not  enjoy.    In  that  particular  he  would  stand  in  the  latter's  shoes. 

I  have  not  considered  the  effect  of  the  debt  to  Hanon,  and  its  reduction  to 
a  judgment,  as  Important,  for  it  does  not  appear  when  the  judgment  was  ob- 
tained, nor  the  assignment  to  Strahan  for  the  benefit  of  creditors,  as  that  was 
made  after  the  assignment  of  the  note  to  appellant;  yet  I  am  not  prepared  to 
say  that  they  were  not  circumstances  that  would  interfere  with  the  appel- 
lant's right  to  the  relief  claimed,  though  they  might  not  affect  his  right  to 
subject  the  lots  to  the  payment  of  the  note.  I  think,  beyond  question,  that 
the  appellant  took  the  note,  and  the  rights  incident  thereto,  subject  to  the 
mortgage  to  said  I>.  B.  Monteith.  The  mortgage,  it  is  true,  was  not  then  re- 
corded,— was  not  recorded  until  the 'eleventh  day  of  February,  1884,  nine 
days  after  it  was  executed,  and  six  days  after  the  assignment  of  the  note;  but 
the  note  being  past  due  at  the  time  it  was  assigned,  was  a  sufficient  circum- 
stance to  put  the  appellant  upon  inquiry  when  he  took  it.  I  think  it,  there- 
fore, beyond  question  that  the  appellant's  right  under  the  assignment  waa 
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subordinate  to  that  of  B.  B.  Monteith  under  his  said  mortgage,  tliough  the 
mortgage  was  not  recorded  until  after  the  assignment  was  made.  But  I  can- 
not see  any  reason  why  theright  under  the  assignment  should  not  take  pre- 
cedence to  that  made  to  Strahan  for  the  benefit  of  his  creditors.  It  had  then 
vested  in  tlie  appellant,  and  it  was  not  in  the  power  of  Thomas  Monteith  to 
divest  himself  of  it.  If  Hanon's  judgment  had  been  docketed  at  the  time,  it 
would  have  been  a  lien  upon  the  lots,  and  would  have  vested  in  him  the  right 
to  have  had  them  applied,  subject  to  the  rights  of  Estelle  M.  Howard,  to  the 
payment  of  it;  but  that  fact  does  not  appear,  nor  has  there  been  any  neglect 
shown  upon  the  part  of  appellant  forfeiting  his  right.  There  was  no  record 
notice  of  it,  nor  could  there  have  been.  It  was  not  of  such  a  character  that 
it  could  have  been  recorded,  and  the  recording  act  does  not  extend  to  such 
transactions.  F(ish  v.  Ravesies,  32  Ala.  451.  This  may  be  of  no  practical 
benefit  to  the  appellant,  as  the  D.  B.  Monteith  mortgage  may  effectually  ex- 
tinguish it;  but  it  was  a  lien  upon  the  lots,  and  entitled  the  appellants  to  a 
decree  enforcing  it,  as  against  them,  subject  to  the  lien  of  the  said  mort- 
gage. The  appellant  was  entitled  to  a  decree  of  that  character,  but  not  to 
any  personal  decree,  as  iigainst  the  said  Estelle  M.  Howard.  Such  decree 
should  be  entered  herein,  and  the  decree  appealed  from  be  modified  in  accord- 
ance with  this  opinion. 

Lord,  C.  J.,  concurs  in  the  result.    Strahan,  J.,  did  not  sit  in  this  case. 

NOTE. 

Vendor  and  PuBteiiASEE — Bond  for  Deed.  The  purchaser,  under  an  executory  con- 
tract for  the  sale  of  land,  is  the  equitable  owner.  Alpers  v.  Knight,  (Cal.)  8  Pac.  Rep, 
446;  Taj'lor  v.  Holmes,  14  Fed.  Kep.  498;  Martin  v.  Carver,  (Ky.)  1  S.  W.  Rep.  199; 
Bartle  v.  Curtis,  (Iowa.)  26  ^i.  W.  Kep.  73.  Any  accidental  loss  accruing  between  the 
time  of  his  purch<')se  and  the  conveyauce  of  the  legal  title  most  be  borne  by  him,  and 
he  is  entitled  to  all  benefits.  Martin  v.  Carvet,  (Ky.)  1  8.  W.  Rep.  109.  The  vendor  re- 
tains the  legal  title  until  the  purchase  luonev  is  paid,  Coolbough  v.  Roenier,  (Minn.)  15 
N.  W.  Rep.  869;  Wells  v.  Baldwin.  (Minn.)  10  N.  W.  Rep.  427;  and  holds  it  as  trustee 
for  the  vendee,  Taylor  v.  Central  Pac.  Ry.  Co.,  (Cal.)  8  Pac.  Rep.  436 ;  Taylor  v.  Holmes, 
14  Fed.  Rep.  498. 

(14  Or.  22) 

PoAVELL  and  others  v,  Willamette  R.  Co.  and  others. 
{Supreme  Court  of  Oregon.    October  20,  1886.) 

1,  Estoppel— Appellate  Courts— Re-Examination  of  Points  Formerly  Decided. 

The  legal  propositions  which  have  been  decided  in  a  former  appeal,  whether  cor- 
rectly decided  or  not,  are  the  law  of  the  case,  and  will  not  be  re-examined  on  a 
subsequent  appeal  in  that  case. 

2.  Appeal— JiiRiBDicTioN — Leave  to  Answer  Over. 

It  is  not  properly  within  the  appellate  jurisdiction  of  the  supreme  court,  if  it 
sustains  a  demurrer,  to  give  leave  to  answer  over.  In  case,  therefore,  this  court 
makes  no  final  disposition  of  the  case,  but  remands  it  to  the  court  below,  it  will  be 
open  for  that  court  to  determine,  in  the  first  instance,  whether  the  defendant  shall 
be  permitted  to  answer  or  not. 

Appeal  from  Multnomah  county. 

Strahan,  J.  This  cause  was  here  on  appeal  at  the  last  March  term  of  this 
court,  and  the  same  was  remanded  for  further  proceedings.  The  questions 
presented  on  this  appeal  >yere  then  argued  and  considered  by  the  court,  and 
the  general  principles  of  law  applicable  to  the  pleading  demurred  to  were 

sUted.    PouDell  v.  WillametU  VaL  E,  Co,,  13  Or. ;  S.  C.  11  Pac.  Rep. 

222.  At  that  time  this  court  sustiiined  the  demurrer  to  the  complaint  for  the 
particular  objections  that  were  pointed  out,  and  the  only  question  open  for 
consideration  on  this  appeal  is  whether  or  not  the  amended  complaint  Ims 
obviated  their  objections,  and  we  are  of  the  opinion  that  it  has.  Upon  all  the 
other  questions  presented — and*  they  are  numerous — the  former  opinion  of 
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this  court  is  the  law  qf  the  case.  In  Page  v.  Fowler^  87  Cal.  100,  the  rule 
of  law  that  precludes  the  re-examination  of  legal  propositions,  once  settled 
hy  the  appellate  court  in  the  same  case,  is  thus  stated:  "The  legal  proposi- 
tions which  arose  and  were  decided  on  the  former  appeal,  whether  they  were 
correctly  decided  or  not,  have  become  the  law  of  the  case,  so  far  as  they  are 
-^ipplicable  to  the  facts  developed  on  the  second  trial.  There  would  be  no  end 
to  the  litigation,  if  the  same  question  in  the  case,  once  decided  by  the  appel- 
late court,  were  open  to  examination  on  every  succeeding  appeal."  To  the 
same  effect  is  Ltuuzs  v.  City  of  8an  Francisco,  28  Cal.  691 ;  Polaky,  Mb- 
Grath,  38  Cal.  666;  Pico  v.  Cuyas,  48  Cal.  639.  From  these  views,  it  results 
that  the  decision  of  the  court  below  in  overruling  thedeniurrer  to  the  amended 
complaint  was  right. 

The  appellants'  counsel  suggested  at  the  hearing  that,  in  case  the  decision 
overruling  the  demurrer  should  be  sustained  by  this  court,  the  appellants 
should  be  given  leave  by  this  court  to  answer  over.  The  practice  in  such 
cases  has  never  been  settled.  Tliis  court  in  some  cases  has  granted  such 
leave,  but  we  have  concluded  that  it  would  be  more  consistent  with  the  au- 
thority and  jurfsdiction  of  this  court,  as  established  by  the  constitution  and 
laws  of  the  state,  that  such  application  should  be  made  in  the  court  below, 
leaving  this  court  to  exercise  only  an  appellate  jurisdiction,  in  case  the 
lower  court  should  abuse  the  discretion  confided  to  it.  We  therefore  an- 
nounce it  as  a  rule  of  practice  in  such  cases  thKt,  whenever  the  court  does 
not  make  a  final  disposition  of  the  cause,  but  remands  the  same  to  the 
court  below,  it  will  be  open  for  that  court  to  determine,  in  the  first  instance, 
whether  the  defendant  shall  be  permitted  to  answer  or  not.  This  discretion, 
of  course,  is  a  judicial  discretion, — not  arbitrary, — and  is  always  to  be  exer^ 
cised  in  furtherance  of  justice.  This  cause  will  therefore  be  remanded  to  the 
court  below  for  such  further  proceedings  as  may  be  proper.  McDonald  Y» 
Cruzen,  2  Or.  259. 

(All  concur.) 

(14  Op.  66)  — — - 

Wells  and  others  «.  Neff  and  others. 
(Supreme  Court  o/  Oregon,    June  UQ,  1886.) 

1.  Vbndob  and  Vbndbb— Bona  Fidb  Pubchasbb— Equitibb— Noticb. 

The  bona  fide  purchaser  of  real  estate  for  a  valuable  oonsideration  buys  it  free 
from  equities  of  which  he  had  no  notice. 

2.  Samb— Holder  of  Equities  Estopped  bt  pERMiiTiNa  Purchasb. 

€uch  a  purchaser  cannot  be  charged  with  the  equities  of  one  who  stands  by  and 
sees  him  purchase,  without  giving  him  notice  of  his  equities. 
8.  Sbttumbnt— MisTAKB— What  Mistakes  wii^l  not  Affbct. 

A  voluntary  settlement  will  not  be  disturbed  for  any  ordinary  mistake,  either  of 
law  or  fact,  in  the  absence  of  conduct  otherwise  inequitable,  since  its  very  object  is 
to  settle  all  such  possible  errors  without  controversy.' 

Sidney  Veil  and  Cha^.  Gardner^  for  appellants.  B,  Killin,  for  respondent 
Wells.  Tn  V.  Holman,  for  respondent  Budd.  /.  W.  Whally,  for  other  re- 
spondents. 

Lord,  J.  This  is  a  suit  in  equity  for  the  partition  of  certain  lands  known 
as  the  Marcus  Keff  donation  land  claim,  in  which  the  plaintiffs  and  defend- 
ants were  interested  as  tenants  in  common.  Without  adverting  to  much 
preliminary  matter  now  unnecessary  for  the  consideration  of  the  case,  it  is 
sufficient  to  say  that  the  object  of  the  answer  of  the  Neffs,  and  the  evidence 
they  produce  to  support  it  after  issue  joined,  was  to  establish  their  equitable 
ownership  to  the  respective  portions  of  the  land  claimed  by  each  and  all  the 

iBee  Zimmer  ?.  Becker.  (Wis.)  29  N.  W.  Kep.  228 ;  Wells  v.  Neff,  poei,  88. 
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other  parties  to  the  suit,  and  to  have  the  deeds  held  by  them,  respectively,  to 
the  same,  set  aside  nnd  canceled,  and  declared  to  be  null  and  void.  The  cause 
was  referred  to  a  referee  to  take  the  testimony,  and  report  the  finding  of  facts 
and  conclusions  of  law,  which  resulted  adversely  to  the  Neffs.  Subsequently, 
upon  the  report  of  the  referee  coming  up  before  the  couit  below  on  motions 
of  the  respondents  to  confirm,  and  the  exceptions  thereto  of  the  appellants, 
the  court,  after  argument  and  advisement,  confirmed  the  report  of  the 
referee,  and  rendered  the  decree  herein,  from  which  this  appeal  is  taken.  In 
the  course  of  the  argument  of  the  appellant,  the  court  being  satisfied  that  no 
case  was  made  against  Whalley,  Fechheimer,  and  Page,  the  suit  was  dis- 
missed as  to  them;  but,  not  being  so  satisfied  as  to  the  other  respondents, 
ordered  the  argument  to  proceed  as  to  them. 

The  case  is  almost  purely  one  of  fact.  The  record  is  quite  voluminous,  in- 
volving many  and  various  transactions,  covering  a  period  of  more  than  10 
years  last  past.  It  would  not  be  possible,  without  very  much  embarrassing 
the  length  of  this  opinion,  to  point  out  all  the  particular  matter  in  detail 
upon  which  our  conclusions  rest,  nor  shall  we  attempt  it.  All  that  we  pro- 
pose to  do  is  to  state  the  result,  which  the  very  able  argument  of  counsel,  to- 
gether with  our  examination  of  the  evidence,  has  enabled  us  to  reach. 

And  first,  as  to  the  respondent  George  F.  Wells.  His  interest  in  the  prop- 
erty comprised  the  interest  in  tlie  Neff  claim  of  George  Keff  and  Mary  A. 
Lousignont,  (NefT,)  children  of  Marcus  and  Margaret  J.  Keff,  and  the  life- 
interest  of  Margaret  J.  Neff.  As  to  these  interests,  it  is  not  disputed  but 
that  the  respondent  Wells  paid  a  valuable  consideration  to  each  of  the  parties 
of  whom  he  made  the  purchase;  nor  are  any  of  the  parties  of  whom  he  made 
the  purchase,  except  the  appellant  Margaret  J.  Neff,  parties  to  the  suit,  or 
making  any  charges  of  unfairness  or  want  of  good  faith  in  the  several  trans- 
actions; and  the  only  inquiry  in  respect  to  the  respondent  Wells  is  whether 
he  was  a  honaflde  purchaser. 

The  evidence  shows  that,  while  Wells  was  negotiating  with  Mrs.  Neff  for 
her  life-lease,  she  knew  that  he  was  at  the  same  time  negotiating  with  George 
and  Mary  for  the  purpose  of  purchasing  their  respective  interests  in  the  land 
which  they  held  by  deeds  from  the  appellants,  and  that  his  object  in  purchase 
ing  her  interest  was,  in  the  event  he  concluded  the  bargain  with  George  and 
Mary,  to  liavo  the  property  free  from  that  incumbrance,  so  as  to  make  it 
available  for  the  purposes  of  speculation  and  sale,  and  to  enable  him  to  give 
a  clear  title  to  purchasers.  During  all  the  time  this  negotiation  was  pro- 
ceeding, and  while  thus  understanding  that  Wells  did  not  wish  to  purchase 
any  of  the  different  interests  held  by  them,  unless  he  could  have  a  clear  title, 
Mrs.  Neff  neither  represented  nor  made  any  claim  to  the  respective  interests 
held  by  George  and  Mary,  but,  we  think,  by  her  acts  and  conduct,  led  him  to 
believe  that  she  had  no  such  claim,  and  that  the  interests  in  the  land  of 
George  and  Mary  were  valid  and  honaflde;  nor  do  we  find  any  other  circum- 
stances calculated  to  put  him  on  inquiry,  or  which  impugn  the  good  faith  of 
his  purchase.  The  consideration  which  he  paid  for  the  different  interests 
amounted  to  nearly  810,000;  and,  taking  the  testimony  altogether,  we  are  of 
the  opinion  he  made  the  purchase  in  good  f;iith,  and  without  notice  of  any 
outstanding  equities.  The  result  is  that  the  decree  must  be  affirmed  as  to 
him. 

We  now  come  to  the  contention  between  the  appellants  and  the  respond- 
ent Budd.  Ilis  interest  in  the  land  was  derived  from  the  appellants  by  deed 
duly  executed  by  them,  the  alleged  consideration  for  which  was  services  ren- 
dered as  an  attorney,  and  money  advanced.  This  deed  is  claimed  to  be  with- 
out consideration,  and  fraudulent.  It  appears  that  while  the  appellant  re- 
sided in  Stockton,  California,  where  the  respondent  Budd  then  and  now  resides, 
tJie  father  of  Margaret  J.  Neff  died,  leaving  certain  property  to  her  children; 
and  that,  upon  her  application,  the  respondent  Budd  was  appointed  their 
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guardian.  The  names  of  these  children  were  Nancy,  George,  and  Mary.  In 
May,  1875,  Nancy  became  of  age;  and  the  respondent  Budd,  after  having 
paid  over  and  delivered  to  her  all  the  property  he  had  received  as  the  guardian 
of  her  estate,  filed  his  account,  and  was,  by  a  decree  of  the  probate  court,  dis- 
charged from  his  duties  and  obligations  as  such  guardian.  Subsequently  the 
appellants  executed  to  their  daughter,  Nan©y  Keff,  a  deed  to  one-sixth  of 
their  interest  in  the  donation  land  claim  in  Oregon.  On  the  fourteenth  day 
of  February,  1877,  Nancy  Neff  made  a  will,  whereby  she  bequeathed  and  de- 
vised all  of  her  property  to  the  respondent  Budd;  and  on  the  fifteenth  day  of 
February,  1877,  she  died,  leaving  property  in  the  city  and  county  of  San 
Francisco.  And  thereafter,  in  March,  1877,  the  said  last  will  was  duly  ad- 
mitted to  probate  under  the  laws  of  California,  and  by  the  probate  court  of 
said  county;  but  no  steps  were  ever  taken  to  record  sucli  last  will  in  Oregon, 
or  other  proceeding  had  to  make  it  available  against  the  property  here.  On 
March  18,  1878,  the  appellants  executed  a  deed,  for  certain  considerations  al- 
leged, to  Mary  Neff,  George  XefP,  and  the  respondent  Budd,  to  certain  undi- 
vided interests  in  said  donation  claim,  in  which  a  life-lease  was  reserved  for 
the  benefit  of  Margaret  J.  Neff  in  the  interests  held  by  Mary  Neff  and  the 
respondent  Budd.  This  sufficiently  states  the  interest  which  the  respondent 
Budd  held  in  the  land. 

Thus  matters  stood  until  this  suit  was  instituted  for  the  partition  of  the 
respective  interests  of  the  parties,  when  the  claim  made  by  the  appellants 
was  set  up  in  the  answer  to  set  aside  the  deeds  held  by  the  advei*se  parties  to 
the  suit.  A  great  deal  of  testimony  was  taken  in  respect  to  the  will  of  Nancy 
Neff,  and  to  the  matter  of  the  alleged  professional  services  and  money  ad- 
vanced which  constitute  the  consideration  for  the  deed  to  the  respondent 
Budd.  But  the  chief  defense  relied  upon  is  a  settlement  in  which  all  mat- 
ters between  the  parties  were  fully  adjusted  and  liquidated.  The  number  of 
acres  to  which  the  respondent  Budd  would  have  been  entitled  by  the  partition 
was  about  67.  But  this  was  subject  to  the  life-estate  of  Margaret  J.  Neff, 
appellant.  By  the  settlement  the  respondent  Budd  transferred,  by  deed,  lo 
the  appellants,  all  his  interest  in  said  claim  in  excess  of  50  acres  thereof, 
which  was  to  be  and  remain  his  property,  free  and  released  from  the  life- 
lease  of  Mrs.  Neff;  and  at  the  same  time,  as  part  of  this  transaction,  the  ap- 
pellants by  deed  released  and  forever  quitclaimed  to  Budd  all  their  right,  title, 
and  interest,  including  the  said  life-lease  to  said  50  acres  in  said  donation 
claim.  And  the  referee  found,  which  was  confirmed  by  the  court,  that  these 
deeds  were  executed  freely  and  voluntarily  by  each  of  the  parties  therein 
named,  and  that  the  deed  from  the  appellants  to  the  respondent  Budd  was 
not  obtained  by  fraud  or  misrepresentation. 

The  evidence  shows  that  the  will  in  favor  of  the  respondent  Budd.  what- 
ever the  rights  to  which  lie  may  have  been  entitled  under  it,  and  all  other 
matters  of  difference  between  the  parties,  were  included  in  this  settlement. 
In  a  word,  that  it  was  intended  to  be  a  full  and  complete  settlement  of  all 
differences  and  questions  of  property  rights  between  them.  It  is  claimed, 
however,  that  the  appellants  were  led  into  this  settlement  by  misrepresenta- 
tion in  respect  to  the  will.  There  is  no  doubt  but  that  compromises  of  doubt- 
ful rights,  or  voluntary  settlements  between  parties,  which  are  characterized 
by  good  faith  and  a  full  disclosure  of  all  the  facts,  are  favored  by  the  courts. 

Mr.  Pomeroy  says:  "Voluntary  settlements  are  to  be  favored;  that  if  a 
doubt  or  dispute  exists  between  the  parties  with  respect  to  their  rights,  and 
all  have  the  same  knowledge,  or  means  of  obtaining  knowledge,  concerning 
the  circumstances  involving  these  rights,  and  there  is  no  fraud,  misrepre- 
sentation, concealment,  or  other  misleading  incident,  a  compromise  into  whicli 
they  thus  voluntarily  enter  must  stand  and  be  enforced,  although  the  final 
issue  may  be  different  from  that  which  was  anticipated,  and  although  the 
disposition  made  by  them  in  their  agreement  may  not  be  that  which  the  court 
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would  have  decreed  had  the  controversy  been  brouglit  before  it  for  decision. 
Of  course,  there  must  not  only  be  no  mistepresentation,  imposition,  or  con- 
cealment; there  must  also  be  a  full  disclosure  of  all  material  facts  within  the 
knowledge  of  the  parties,  whether  demanded  or  not  by  the  others.  In  the 
words  of  a  distinguished  judge:  •  There  must  not  only  be  good  faith  and 
honest  intention,  but  full  disclosure:  and  without  full  disclosure  honest  in- 
tention is  not  sufficient.'  If  these  requisites  of  good  faith  exist,  it  is  not 
necessary  that  the  dispute  should  be  concerning  a  question  really  doubtful, 
if  the  parti^  bona  fide  consider  it  so.  It  is  enough  that  there  is  a  question 
between  them  to  be  settled  by  their  compromise."    Pom.  Eq.  Jur.  §  850. 

The  evidence  shows  that,  after  the  answer  for  the  appellants  was  drawn, 
the  leading  counsel,  Mr.  Dell,  sought  and  procured  an  interview  with  the 
respondent  Budd,  and  made  known  the  contents  to  him,  for  the  purpose,  it 
would  seem,  of  affording  Budd  an  opportunity,  if  he  desired  it,  to  effect  a 
settlement  without  litigation.  The  res^ilt  of  this  interview  was  an  agree- 
ment that  the  parties  should  meet  at  DelPs  office  at  4  o'clock,  when  all  mat- 
ters of  difference  could  be  submitted  and  discussed  with  a  view  to  an  ami- 
cable and  satisfactory  settlement.  At  or  about  the  time  appointeil,  the  ap- 
pellants were  present  with  their  attorney,  Mr.  Dell,  and  the  respondent,  who 
is  also  a  lawyer,  with  his  attorney,  Judge  Woodward,  when,  after  consider- 
able discussion,  a  satisfactory  arrangement  was  effected,  which  resulted  in 
the  interchange  of  deeds,  as  above  stated.  The  testimony  in  respect  to  these 
interviews,  what  was  said,  and  what  took  place  as  heard  and  seen,  is  fully 
set  forth  in  the  record,  as  testified  to  by  those  who  were  present.  In  some 
respects  there  is  a  conflict  in  the  testimony,  probably  more  particularly  as  to 
what  occurred,  and  what  was  the  understanding  at  the  first  interview.  But 
this  was  more  of  a  preliminary  character,  and  not  irreconcilable  with  the 
after  result.  As  Mr.  Dell  had  prepared  the  answer  of  the  appellants,  we 
must  suppose  that  he  was  conversant  with  the  facts  by  which  it  was  expected 
to  be  sustained;  and,  as  to  the  will,  that  he  knew  the  law  as  to  its  validity  as 
well  as  Budd,  and  was  therefore  well  equipped  to  advise  and  protect  his  cli- 
ents, and  not  liable  to  accede  or  accept  any  settlement  that  did  not  secure  a 
just  and  proper  recognition  of  their  rights  and  interests. 

The  evidence  shows,  too,  that  Budd  had  never  attempted  to  perfect  his 
rights  under  the  will,  so  far  as  the  property  in  this  jurisdiction  was  con- 
cerned ;  and  he  seems  to  have  referred  to  the  matter  more  to  show  that  he 
had  a  further  and  another  distinct  claim  to  a  portion  of  the  property,  quite 
liable,  it  is  true,  to  be  contested  whenever  he  should  attempt  to  establish  such 
rights,  but  which  he  was  willing  to  throw  in  and  abandon  in  order  to  facili- 
tate and  bring  about  a  full  and  complete  adjustment  and  settlement  of  all 
matters  in  dispute,  and  to  prevent  further  litigation.  And  where  parties 
meet,  as  here,  for  the  purposes  of  a  settlement,  and  to  avoid  litigation,  courts 
of  equity  are  strongly  inclined  to  favor  and  uphold  such  compromises  or 
settlements  when  effected.  And  it  is  said  thai  they  will  not  be  disturbed  for 
any  ordinary  mistake,  either  of  law  or  fact,  in  the  absence  of  conduct  other- 
wise inequitable,  since  their  very  object  is  to  settle  all  such  possible  errors 
without  judicial  controversy.  Looking  at  much  matter  which  has  come  into 
this  record,  in  the  absence  of  the  settlement,  it  probably  would  wear  a  differ- 
ent aspect,  and  compel  us  to  regard  it  in  a  different  liglit  than  we  do  now,  in 
adjusting  the  rights  and  equities  of  the  parties;  but  it  seems 'to  us  that  one 
of  the  principal  objects  which  induced  the  respondent  Budd  to  compromise 
and  settle,  and  put  an  end  to  all  controversy,  was  the  exclusion  of  this  very 
matter,  which  otherwise  would  necessarily  be  involved  in  the  case.  In  view 
of  all  the  facts,  we  are  inclined  to  think  that  the  settlement  must  be  upheld, 
and  that  the  decree  of  the  court  below  must  be  affirmed  in  all  matters  and 
things,  except  that  the  respondent  Budd  shall  not  be  entitled  to  recover  costs 
and  disbursements  in  either  court. 
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Waldo,  C.  J.,  was  of  opinion  that  the  will  of  Nancy  KefP,  of  February  16t 
1877,  was  void  by  reason  of  the  nonage  of  the  testatrix;  and  that,  the  extent 
to  which  this  fact  might  affect  the  decree  as  to  the  defendant  Budd  not  hav- 
ing been  considered  by  the  counsel  or  the  court,  further  argument  should  be 
had  upon  the  point. 


(14  Or.  66) 

Wells  and  others  v.  Neff  and  others. 
{Supreme  Court  of  Oregon.    November  2,  18S6.) 

1.  OoNFLtor  OF  Laws— Will— Collateral  Attack— Judoicekt  of  Sistsb  State. 

A  will  duly  proved,  and  adjudged  to  be  the  last  wUl  of  the  deceased,  in  a  sister 
state,  cannot  be  collaterally  attacked  in  Oregon.^ 

2.  Sbttlsment— Repudiation— Condition  Pbecedsnt. 

A  party  seeking  to  repudiate  a  settlement  must  tender  all  the  advantages  it  may 
have  given  hiui.» 

For  opinion  on  former  hearing,  see  ante,  84. 

Per  Curiam.  The  opinion  heretofore  filed  in  this  cause  disposed  of  every 
question  presented,  but,  in  a  petition  filed  for  a  rehearing  by  counsel  for  the 
appellants,  it  was  insisted  that  the  court  had  not  given  full  effect  to  the  evi- 
dence in  their  favor  touching  the  alleged  settlement  with  Budd  referred  to  in 
their  answer.  For  the  purpose  of  hearing  further  argument  on  this  point, 
a  rehearing  was  ordered,  and,  the  cause  having  been  again  argued  as  to 
whether  Budd  was  guilty  of  fraud  in  procuring  that  settlement,  we  will  now 
briefly  state  our  conclusions  thereon. 

The  settlement  occurred  in  the  office  of  Mr.  Dell,  attorney  for  the  appel- 
lants, on  May  26,  1883,  and  at  the  time  the  same  was  concluded,  and  the 
deeds  exchanged,  there  were  present  the  defendant  and  J.  H.  Budd,  Judge 
Woodward,  Marcus  Neff,  Margaret  J.  Neff,  and  Sidney  Dell.  By  the  terms 
of  that  settlement,  Budd  was  to  have  50  acres  of  the  Neff  claim,  under  the 
deed  of  March  18, 1878,  the  same  to  be  discharged  from  a  life-estate  of  Mar- 
garet J.  Neff  therein,  and  to  be  set  apart  to  him  in  the  then  pending  partition 
suit,  and  he  was  to  release  and  convey  to  Margaret  J.  Neff  all  of  his  interest, 
if  any,  in  the  residue  of  the  Neff  claim,  and  the  necessary  deeds  were  exe- 
cuted and  delivered  at  the  time  to  carry  the  same  into  effect.  By  the  deed  of 
March  18,  1878,  referred  to,  Marcus  Neff  and  Margaret  J.  Neff  had  conveyed 
to  the  respondent  Budd  and  to  Mary  A.  Neff  and  George  Neff  all  their  inter- 
est in  the  Neff  donation  land  claim.  For  the  purpose  of  setting  this  settle- 
ment aside,  it  is  attacked  by  the  answer  of  Marcus  Neff  and  Margaret  J.  Neff 
for  fraud  in  its  procurement.  The  fraud  consisted  in  the  claim  of  Budd  to 
an  interest  in  the  Neff  donation  land  claim  of  a  one-sixth  part  thereof  under 
and  by  virtue  of  a  will  of  Nancy  Neff,  deceased,  made  in  favor  of  Budd.  It 
is  also  claimed  that  the  will  was  invalid;  that  Budd  knew  it  at  tlie  time  of 
the  settlement,  and  that  the  respondents  did  not  know  it;  and  that  Budd 
omitted  to  tell  the  facts  showing. its  invalidity  at  the  time  of  the  settlement. 
The  will  of  Nancy  Neff  was  filed  for  probate  in  the  superior  court  of  the 
city  and  county  of  San  Francisco  on  the  thirteenth  day  of  March,  1877,  and 
such  proceedings  appear  to  have  been  thereafter  regularly  taken  in  the 
matter,  until  on  the  twenty-seventh  day  of  March,  1877.  it  was  duly  proven 
in  said  court,  and  adjudged  to  be  the  last  will  of  Nancy  Neff,  deceased. 
These  facts  fiilly  appear  from  a  certified  copy  of  the  proceedings  had  in  said 
matter,  now  before  us.  It  does  not  appear  that  this  will  has  been  probated  in 
this  state,  but,  with  this  record  and  judgment  before  us,  we  cannot  say  that 
it  is  not  the  will  of  Nancy  Neff,  deceased.    It  is  the  judicial  record  of  a  sister 

1  As  to  the  conclosiveness  of  a  Indmuent  of  a  conrt  of  another  state,  see  Lewis  t. 
Adams,  (Gal.)  11  Pac.  Rep.  838,  and  note. 
•See  Zimmer  v.  Becker,  (Wis.)  29  N.  W.  Rep.  228,  and  note;  Wells  v.  Neff,  a«to,  84. 
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state»  and  it  is  entitled  to  full  faith  and  credit,  under  tbe  constitution  and 
laws  of  the  United  States.  The  validity  of  a  will  executed  in  another  state 
cannot  be  tried  in  this  collateral  manner.  It  has  become  a  judicial  record  in 
the  state  where  it  was  proven  and  filed,  and  it  must  receive  full  credit  here. 

But  it  is  charged  that  this  will  was  forged,  and  that  the  respondent  Budd 
was  a  party  to  the  forgery.  This  was  stated  in  the  argument  by  counsel  for 
the  Neffs,  but  we  have  sought  diligently  for  evidence  to  support  it;  it  is  not 
in  the  record.  Presumptively,  all  of  the  transactions  of  these  parties  were 
fair  and  honest,  and  the  settlement  in  question  was  fairly  made.  Whoever 
alleges  otherwise  must  support  that  allegation  by  a  preponderance  of  evidence. 
Fraud  is  never  presumed.  Taking  all  that  is  testified  to  by  Dell  and  Budd 
at  the  12  o'clock  meeting  in  Dell's  office,  when  Dell  and  Budd  only  were 
present,  and  all  that  occurred  at  the  4  o'clock  meeting  at  the  same  place, 
when  Judge  Woodward,  Marcus  NefE,  and  Margaret  J.  NeflP  were  also  pres- 
ent, and  when  the  settlement  in  question  was  finally  consummated,  and  we 
fail  to  find  in  it  any  evidence  whatever  of  fraud  on  the  part  of  Budd.  Dell 
has  given  his  version  of  it,  but  we  would  hardly  be  justified  in  accepting  his 
statements  without  any  qualification,  and  rejecting  the  others.  The  Neffs 
must  produce  evidence  which  is  stronger, — in  other  words,  make  a  better  case 
than  Budd;  and  if  they  have  not  done  this,  under  well-settled  principles  of 
law,  they  must  fail.    And  this,  in  our  judgment,  they  have  failed  to  do. 

There  is  one  other  question  that  appears  upon  the  face  of  tlie  answer  of 
the  Neffs,  and  that  is,  they  have  not  tendered  back  to  Budd  a  deed  for  any 
interest  they  may  have  derived  from  him  in  the  NeflP  claim  by  the  terms  of 
the  settlement.  They  could  not  repudiate  the  settlement,  and  at  the  same 
time  hold  on  to  any  advantages  it  may  have  given  them.  "He  who  seeks 
equity  must  do  equity."  Having  determined  that  the  settlement  is  unim- 
peached,  we  decide  this  case  solely  upon  that  ground,  though  the  objection 
last  stated  would  be  alike  fatal  to  the  i*espondents*  case.  A  party  prevailing 
in  this  court  in  a  suit  is  entitled  to  his  costs,  unless,  for  special  equitable 
reasons  presented  by  the  case,  we  should  order  otherwise,  and  this,  we  think, 
we  ought  not  to  do  here,  no  such  reasons  appearing. 

The  decree  of  the  court  below  will  be  afiirmed,  with  costs;  and  it  is  so  or- 
dered. 


a*  Or.  47) 

Balfoub  and  others  v,  Davis  and  others. 
{Supreme  Court  of  Oregwi.    October  28,  1886.) 

1.  XJbUBY — TTSTJRY  AS  A  DEFENSE— pLEA  PI  NO — EVASION  OF  LoCAL  LaWS. 

An  allegation  that  the  note  wias  made  payable  in  S.  F.,  in  another  state,  for  the 
purpose  of  fraudulently  evading  the  local  usury  laws«  is  bad,  as  not  alleging  any 
agreement  between  the  parties  to  make  it  payable  where  it  was  made  i>ayabie  for 
any  fraudulent  purpose. 

2.  Same — Fobkigut  Statute. 

To  sustain  an  allegation  of  usury  under  the  laws  of  a  foreign  state,  the  foreign 
statute  must  be  pleaded  as  a  fact,  and  such  facts  must  be  alleged  as  bring  the  case 
within  the  law. 

8.  Same— What  Constitutes. 

Four  things  are  essential  to  a  usurious  contract :  (1)  A  loan,  express  or  implied ; 
(2)  an  understanding  between  the  parties  that  the  money  lent  shall  be  or  may  be 
returned ;  (3)  that  for  such  loan  a  greater  rate  of  interest  than  is  allowed  by  law 
shall  be  paid,  or  agreed  to  be  paid ;  and  (4)  a  corrupt  intent  to  take  more  than  the 
legal  rate  for  the  use  of  the  sum  loaned. 

4.  MoRTOAQE— Foreclosure --Ck)STS  and  Fees —Stipulation  fob  Attorney's  Fee — 
Void  as  Unconscionable. 

•  The  court  will  not  enforce  an  unconscionable  allowance  for  attorney's  fees  in  a 
mortgage,  and,  being  unauthorized  to  make  a  new  contract 'for  the  parties,  will 
make  no  allowance  therefor. 


Digitized  by 


Google 


90  PACIFIO  EEPORTEB.  [Or. 

W,  T,  Bumey  and  /.  V.  Beach,  for  appellants,  Davis  and  others.  E.  C, 
Bronough,  for  respondents,  Balfour  and  others. 

Strahan,  J.  This  is  a  suit  commenced  to  foreclose  a  mortgage  on  cer- 
tain real  property  in  Multnomah  county.  The  mortgage  was  made  to  secure 
a  promissory  note  dated  November  29,  1882,  which  note  was  due  two  years 
after  date,  and  was  made  payable  at  the  city  of  San  Francisco,  California, 
and  provided  for  the  payment  of  interest  half  yearly,  on  tlie  first  days  of 
June  and  December  of  each  year,  and,  if  the  interest  was  not  paid  when  due, 
to  be  compounded  by  being  iidded  to  the  principal,  and  becoming  a  part 
thereof.  Tlie  rate  of  interest  specified  in  the  note  was  9  per  cent.  The 
mortgage  provided,  in  substance,  tliat  said  G.  H.  Davis  should  pay,  as  soon 
as  due,  all  taxes,  assessments,  and  incumbrances  whatsoever,  which  may  be 
and  appear  to  be  a  lien  upon  the  mortgaged  property,  or  any  part  thereof; 
and  will  keep  the  buildings  erected  thereon  insured  against  fire  to  the  amount 
required  by  the  plaintiffs,  or  their  assignee,  in  gold  coin,  in  such  insurance 
companies  as  shall  be  specified  by  the  plaintifTs;  and  that  if  such  taxes,  as- 
sessments, or  incumbrances  be  not  so  paid,  or  such  buildings  so  insured,  and 
the  policies  so  assigned,  then  the  plaintiffs  may  pay  such  taxes,  assessments, 
or  incumbrances,  and  be  the  sole  judge  of  the  legality  thereof,  or  may  obtain 
such  insurance  in  their  own  name,  as  mortgagees,  and  all  taxes  paid  therefor 
shall  be  secured  by  said  mortgage,  and  shall  be  repaid  by  said  G.  H.  Davis  on 
demand,  and  shall  bear  interest  from  tlie  date  of  the  payment  at  the  rate  of 
10  percent,  per  annum,  and  be  compounded  monthly  until  paid;  and  that 
any  default  in  repayment  of  such  sums  when  demanded  should,  at  the  op- 
tion of  plaintiffs,  render  said  whole  mortgage  immediately  due  and  payable. 
The  mortgage  furtlier  provides,  in  substance,  that,  in  case  any  action  should 
be  brought  to  foreclose  said  mortgage,  counsel  fees  at  the  rate  of  20  per  cent, 
upon  the  amount  due  should  be  allowed  and  paid,  whether  judgment  be  re- 
covered or  not,  as  also  such  sum  as  may  have  been  paid  for  searching  the  title 
of  the  mortgaged  property  since  the  date  of  the  record  of  said  mortgage. 

The  main  questions  presented  for  our  consideration  arise  upon  the  answers 
of  the  defendants  AY.  T.  Bumey  and  others,  and  the  separate  answer  of  the 
defendant  G.  H.  Davis. 

The  answer  of  Burney  and  others  is  substantially  as  follows:  That  defend- 
ant G.  II.  Davis  executed  and  delivered  to  Burney  his  two  certain  promissory 
notes  on  the  first  day  of  November,  1883,  for  the  payment  of  ^500  each,  within 
one  year,  with  interest  at  10  per  cent,  per  annum  from  date,  and  reason- 
able attorney's  fee,  if  collected  by  suit  or  action,  and  also  his  certain  second 
mortgage  on  the  same  land  as  respondents'  mortgage,  to  secure  the  payment 
of  said  notes;  that  appellant  Burney's  notes  and  mortgage  were  assigned  to 
said  bank  on  the  first  of  March,  1885,  as  collateral  security  for  the  loan  of 
S800,  and  interest  at  10  per  cent,  per  annum  on  note  indorsed  by  defendants 
A.  J.  Knott  and  II.  Clay  Meyers,  which  had  not  been  paid.  "These  defend- 
ants, further  answering  herein,  deny  that  they  have  any  knowledge  or  infor- 
mation sulHcient  to  form  a  belief  whether  said  sum  has  been  paid  to  plaintiffs 
or  not,  or  as  to  whether  plaintiffs  have  paid  the  sum  of  312.48,  or  any  sum,  on 
the  twenty-ninth  day  of  March,  1884,  or  at  any  time,  or  the  sum  of  $14,08, 
or  any  sum,  on  the  twenty-third  day  of  May,  1885,  or  at  any  time,  or  any 
sum,  as  road  tax,  on  the  seventeenth  day  of  July,  1885,  or  whether  plaintiffs 
have  paid  any  sura,  at  any  time,  as  taxes,  or  otherwise." 

The  separate  answer  of  the  defendant  Davis  is  as  follows:  Admits  the  ex- 
ecution and  delivery  of  the  note  and  mortgage  alleged  in  complaint,  but 
denied  that  said  note  was  to  be  paid  in  the  state  of  California,  or  elsewhere 
than  in  the  state  of  Oregon;  and  alleges  that,  as  to  that  fact,  said  note.wiis 
made  payable  upon  the  face  thereof  in  said  state  for  the  purpose  of  fraudu- 
lently evading  the  usury  laws  of  the  state  of  Oregon,  where  this  defendant 
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resides,  and  where  plaintiff's  business  is  carried  on;  and  thip  defendant  fur- 
ther alleges  that  said  note  was  executed  and  delivered  to  the  plaintiffs  upon 
the  following  usurious  agreement,  to- wit:  "That  plaintiff  would  loan  to  the 
defendant  the  sum  of  $1,200  on  the  twenty-ninth  day  of  November.  1882,  to 
be  paid  in  two  years,  with  interest  thereon  at  the  rate  of  nine  percent,  per  an- 
num, payable  half  yearly,  on  the  first  day  ot  June  and  December,  and,  in 
default  thereof,  the  same  to  become  compounded,  by  adding  the  amount  of 
said  interest,  and  the  whole  thereafter  drawing  interest  as  principal,  and  the 
furtlier  sum  of  all  taxes  assessable  in  Oregon  upon  the  mortgage  securing 
said  note,  and  upon  the  debt  thereby  secured,  which  taxes  aggregate  the  sum 
of  two  per  cent,  per  annum,  said  taxes  to  be  paid  to  phiintiffs  on  or  before 
the  first  day  of  March  of  each  year;  that  said  amounts  were  to  be  paid,  and 
the  further  sum  of  $25.75  was  retained  by  plaintiffs,  of  said  sum  of  $1,200, 
as  interest  upon  said  Joan,  and  not  otherwise;  and  that  the  aggregate  of 
all  said  sums  amount  to  a  higher  and  greater  rate.of  interest  than  ten  per 
cent,  per  annum  upon  the  said  loan,  that  being  the  highest  rate  of  interest 
by  the  laws  of  Oregon  allowed  to  be  contracted  for;  and  all  said  sums  were 
contracted  to  be  paid  for  the  use  of  said  sum  so  to  be  loaned  plaintiffs  by  de- 
fendant, pursuant  to  the  agreement  upon  which  said  note  was  executed." 
Defendant,  further  answering,  herein  alleges  that  said  mortgage  referred  to 
in  the  second  amended  complaint  herein  was  made,  executed,  and  delivered  , 
upon  the  following  usurious  contract,  to-wit:  "That  the  same  was  made, 
executed,  and  delivered  for  the  purpose  of  securing  the  payment  of  said  note 
pursuant  to  its  terms,  and  the  said  sums  therein  provided  for,  to  the  plaintiff, 
and  thereby  plaintiffs  contracted  to  receive,  and  this  defendant  to  pay,  as  in- 
terest, and  for  the  use  of  said  sum  of  $1,200,  the  following  sum,  viz.,  nine 
per  cent,  per  annum  upon  $1,200.  payable  half  yearly  upon  the  first  day  of 
June  and  December,  and,  in  default  of  the  payment  when  due,  then  said  in- 
terest to  be  compounded,  by  being  jidded  to  the  principal,  and  thereafter 
drawing  the  same  rate  of  interest  as  principal;  also  the  sum  of  all  taxes  as- 
sessable in  Oregon  upon  the  said  mortgage,  and  upon  the  deot  thereby  secured, 
and  all  taxes,  assessments,  and  incumbrances  whatsoever  which  may  be,  or 
appear  to  be,  liens  on  the  property  described  in  said  mortgage,  or  any  part 
thereof;  and  if  said  taxes,  assessments,  or  incumbrances  be  not  so  paid  then 
the  plaintiff  should  pay  the  same,  and  be  the  sole  judge  of  the  legality  thereof, 
and  all  sums  paid  therafor  should  be  secured  by  said  mortgage,  and  paid  by 
this  defendant  on  demand,  and,  if  not  so  paid,  bear  interest  from  date  of  pay- 
ment by  plaintiffs  at  the  rate  of  ten  per  cent,  per  annum,  and  to  be  com- 
pounded monthly  until  repaid;  also  the  further  sum  of  $25.75  retained  by  the 
plaintiffs;  that  the  sums  so  contracted  to  be  paid  for  taxes  as  aforesaid 
amounted  to  more  than  two  per  cent,  per  annum,  and  that  all  of  said  sums, 
payable  as  aforesaid  as  interest,  and  for  the  use  and  in  consideration  of  said 
loan  of  said  sum,  is  and  was  a  usurious  agreement  upon  the  part  of  this  de- 
fendant to  pay,  and  the  plaintiffs  to  receive,  a  higher  rate  of  interest  for  said 
money  than  ten  per  cent,  per  annum,  that  being  the  greatest  sum  then  al- 
lowed by  the  laws  of  Oregon."  The  defendant  denied  the  said  conveyance 
was  executed  for,  or  intended  to  be,  or  was,  a  mortgage  or  lien  upon  said 
premises  for  any  purpose  other  than  to  secure  the  payment  of  said  sum  of 
$1,200,  pursuant  to  the  terms  and  conditions  of  said  note.  This  defendant, 
further  answering  herein,  alleges  that  said  promise  to  pay  by  him  to  the  plain- 
tiffs said  sum  as  provided  in  said  mortgage  as  attorney's  fees  is  and  was  with- 
out any  consideration  other  than  the  loan  of  said  sum,  and  that  the  amount  is 
greatly  in  excess  of  the  reasonable  value,  of  the  services  specified  and  re- 
quired, and  was  inserted  therein  fis  a  penalty,  and  is  unconscionable  and 
void,  and  does  not  constitute  a  lien  upon  said  premises. 

To  this  answer  of  Davis  setting  up  new  matter  the  plaintiffs  demurred,  for 
the  reason  that  it  did  not  contain  facts  sufficient  to  constitute  a  defense, 
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which  demurrer  was  sustained  by  the  court,  and  a  final  decree  entered  fore- 
closing said  mortgage. 

The  first  question  presented  for  our  consideration  is  the  propriety  of  the 
ruling  of  the  court  below  in  sustaining  the  demurrer  to  tlio  new  matter  in 
the  separate  answer  of  defendant  Davis.  The  allegation  in  the  answer  as  to 
the  purpose  of  making  the  note  payable  at  San  Francisco  is  subject  to  two 
objections:  (1)  The  answer  does  not  allege  an  agreement  or  understanding 
between  the  parties  at  the  time  to  make  said  note  payable  at  San  Francisco 
for  any  fraudulent  or  wrongful  purposes,  and  the  naked  statement  that  it 
was  so  made  is  a  conclusion  not  warranted  by  any  issuable  fact  alleged.  (2) 
If  it  was  the  design  of  the  pleader  to  rely  upon  the  usury  laws  of  the  state  of 
California,  he  should  have  pleaded  the  statute  of  that  state,  and  then  alleged 
such  facts  as  brought  the  case  within  tlie  law.  In  such  case  we  do  not  pre- 
sume the  laws  of  another  state,  are  like  our  own.  Tyler,  Usury,  459,  and 
authorities  there  cited. 

But,  assuming  the  contract  in  question  was  to  be  executed  in  Oregon,  is 
there  enough  alleged  to  present  the  question  of  usury?  Tyler  on  Usury 
states  the  requisites  of  a  usurious  contract  thus:  "Thus  it  appears  that,  jn 
in  order  to  constitute  usury,  there  must  bo  (1)  a  loan,  expressed  or  implied; 
(2)  an  understanding  between  the  parties  that  the  money  lent  shall  or  may 
be  returned;  (3)  that  for  such  loan  a  greater  rate  of  interest  than  is  allowed 
by  law  shall  be  paid,  or  agreed  to  be  paid,  as  the  case  may  be;  and  (4)  a  co]>- 
rupt  intent  to  take  more  than  the  legal  rate  for  the  use  of  the  sum  loaned.  Un- 
less these  four  things  concur  in  every  transaction,  it  is  safe  to  affirm  that  no 
case  of  usury  can  be  declared,  and  this  may  be  regarded  as  a  rule  universally 
recognized  in  all  of  the  states."  Tyler,  Usury,  110.  Applying  these  rules  to 
the  pleadings  in  question,  its  insuflSciency  is  manifest,  and  the  court  did  not 
err  in  sustaining  said  demurrer. 

Objection  is  made  by  the  appellants  to  the  allowing  of  $200  as  attorney's 
fees  in  this  suit  for  foreclosing  the  mortgage.  That  allowance  was  based  on 
a  provision  in  the  mortgage  providing  for  counsel  fees  of  20  per  cent,  on  the 
amount  due,  in  case  of  a  suit,  whether  judgment  should  be  recovered  or  not. 
In  Peyser  v.  CoUy  11  Or.  89,  S.  C.  4  Pac.  Rep.  520,  this  court  considered  the 
question  of  attorney's  fees  arising  on  contracts  providing  for  reasonable  at- 
torney's fees,  and  sustained  their  legality;  but  we  do  not  feel  disposed  to  ex- 
tend the  doctrine  there  announced  beyond  the  precise  question  then  before 
the  court.  But  the  question  there  considered  does  not  exclude  the  one  at  bar. 
We  are  therefore  at  liberty  to  consider  it  uninfluenced  by  anything  that  was 
said  in  that  case. 

The  supreme  court  of  Michigan  has  stated  the  law  applicable  to  this  class 
of  cases  thus:  "So,  parties  contracting  are  not  permitted  to  stipulate  and  fix 
the  measure  of  damages  that  shall  be  recovered  in  case  of  a  breach  of  the 
contract  grossly  in  excess  of  what  the  damages  should  actually  appear  to  be. 
Just  compensation  for  the  Injury  sustained  is  the  principle  at  which  the  law 
aims,  and  the  parties  will  not  be  permitted,  by  express  stipulation,  to  set  this 
principle  aside.  Jaquith  v.  Hudson,  5  Mich.  123.  *  ♦  *  To  permit  the 
parties  to  agree  upon  any  attorney's  fee  they  should  think  proper  to  insert  in 
a  mortgage,  payable  in  full,  whether  much  or  little  should  be  done  towards 
the  foreclosure  thereof,  would  be  in  violation  of  the  rule  of  just  compensa- 
tion, and  contrary  to  well-settled  principles  of  public  policy.  Parties  may 
make  and  carry  out  any  agreement  they  please  which  does  not  affect  the  pub- 
lic, or  the  rights  of  third  persons;  but,  in  case  of  dispute,  they  must  not  ex- 
pect the  courts  to  enforce  any  unconscionable  bargain  they  may  have  thought 
proper  to  make.  If  the  creditor  can  insert  such  a  provision  in  a  mortgage, 
and  enforce  performance  thereof,  why  not  insert  a  clause  that,  if  tlie  debt  is 
not  paid  at  maturity,  for  every  letter  he  shall  write  to  his  debtor  demanding 
the  payment,  and  for  every  time  he  shall  call  on  his  debtor  to  demand  pay- 
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ment,  he  shall  receive  a  definite,  fixed  sura."    Myer  v.  HarU  40  Mich.  517. 

Counsel  for  the  respondents  suggested,  upon  the  argument,  that  if  the  court 
deemed  the  amount  specified  in  the  mortgage  as  attorney's  fees  to  be  unjust 
or  unreasonable,  that  the  same  might  be  reduced  to  such  sum  as  Ave  might 
think,  under  all  the  circumstances,  would  be  proper.  This,  in  effect,  is  ask- 
ing the  court  to  make  a  contract  for  the  parties  that  they  have  not  made  for 
themselves,  and  which  we  do  not  consider  we  are  authorized  to  do.  We  must 
'  either  enforce  this  contract  as  it  appears,  as  to  this  item,  or  decline  to  enforce 
it.  No  allowance  will  therefore  be  made  in  favor  of  tlie  plaintiffs  for  attor- 
ney's fees  in  this  suit. 

Appellants'  counsel  object  to  the  items  of  $12.48  and  $14.08  alleged  by  the 
plaintiffs  to  have  been  paid  by  them  as  taxes;  but  the  payments  are  denied  in 
the  answer  of  appellants,  and,  no  proof  having  been  offered  on  the  subject, 
these  items  cannot  be  allowed. 

We  have  carefully  considered  Bums  v.  Scoggin,  9  Sawy.  73,  S.  C.  16  Fed. 
Rep.  734,  and  Daly  v.  Mattlandt  88  Pa.  St.  384,  referred  to  by  respondents' 
counsel,  but  we  cannot  assent  to  the  doctrine  therein  announced  touching  a 
contract  like  the  one  now  before  the  court.  Of  course,  we  are  aware  that 
the  authorities  on  the  subject  are  irreconcilable,  and  we  might  find  authority 
for  almost  any  view  we  might  think  proper  to  adopt.  Peyser  v.  Cole,  supra, 
has  gone  as  far  on  the  subject  of  allowing  attorney's  fees  as  is  consistent  with 
our  views  of  the  best-considered  cases. 

The  decree  of  the  court  below  will  therefore  be  modified  here,  so  as  to  dis- 
allow those  two  items  claimed  for  taxes;  also  the  $200  claimed  by  plaintiffs 
as  attorney's  fees.  The  mortgages  mentioned  in  the  pleadings  will  be  sever- 
ally foreclosed,  and  the  usual  decree  entered  for  that  purpose;  the  plaintiffs 
to  recover  $1,200  and  interest,  as  claimed,  and  the  First  National  Bank  of 
East  Portland  and  W.  T.  Burney  the  amounts  claimed  in  the  separate  an- 
swer, to  be  paid  from  the  proceeds  of  the  sale  after  the  payment  of  the 
amount  due  plaintiffs,  and  that  the  appellants  recover  costs. 

(All  concur.) 


(86  Kan.  740) 

ATcmsoN.  T.  &  S.  p.  R.  Co.  v.  Roach, 

(Supreme  Court  of  Kansas,    November  5,  1886.) 
L  Carriers— Of  Passenqebs — Cownectinq  Railroads. 

While  a  railroad  compar.y  cannot  be  compelled  to  transport  beyond  its  termini, 

it  is  well  settled  that  it  may  lawfully  contract  lo  carry  passengers  and  property, 

'    over  its  own  and  other  lines,  to  a  destination  beyond  its  route,  and  when  such  a 

contract  is  made  it  assumes  all  the  obligations  of  a  carrier  over  the  connecting  lines 

as  well  as  its  own. 

2.  Same— Through  Ticket— Liability  of  First  Road. 

The  sale  of  a  through  ticket,  for  a  single  fare,  by  a  railroad  company,  to  a  point 
on  a  connecting  line,  together  with  the  checking  of  the  baggage  through  to  the 
destination,  is  evidence  tending  to  show  an  undertaking  to  carry  the  passenger  and 
baggage  the  whole  distance,  and  which,  in  the  absence  of  other  conditions  or  lim- 
itations, and  of  all  other  circumstances,  will  make  such  carrier  liable  for  faithful 
performance,  and  for  all  loss  on  connecting  linesi  the  same  as  on  its  own. 
8.  Same— Liability  of  Each  Road— Negligence, 

Each  carrier  is  liable  for  the  result  of  its  own  negligence,  and,  although  the  first 
carrier  may  have  assumed  the  responsibility  for  the  transportation  to  a  point  be- 
yond its  own  route,  any  of  the  suteequent  or  connecting  lines,  to  whose  negligence 
the  loss  or  injur}'  can  be  traced,  will  also  be  liable  to  the  owner. 
4.  Same— Evidence  op  Through  Contract— Relation  of  Roads. 

The  sale  of  a  through  ticket  over  the  route  formed  by  the  connecting  Hnes  of  sev- 
eral railroad  companies,  and  the  checking  of  baggage  to  tlie  end  of  the  route,  with- 
out other  evidence  of  the  relations  between  the  companies,  or  tlie  basis  upon  which 
through  business  was  done  by  tliem,  fails  to  show  such  a  community  of  interest  as 
would  make  them  partners  itUer  teae,  or  as  to  third  persons;  nor  will  such  action 
alone  make  the  last  carrier  liable  for  the  negligence  of  the  contracting  carrier,  or 
of  any  other  carrier  in  the  combination. 
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.Error  from  Beno  county. 

Geo.  R,  Peck,  A.  A,  Hurd,  and  W.  C.  Campbell,  for  plaintifP  in  error.  R, 
A.  Campbell  and  H,  Whiteside,  for  defendant  in  error. 

Johnston,  J.  This  action  was  brought  by  Michael  Roach  against  the  Mch- 
ison,  Topeka  &  Santa  Fe  Railroad  Company,  to  recover  for  baggage  alleged 
to  have  been  lost  and  injured  while  in  transit  from  Xevv  York  city  to  Hutch- 
inson, Kansas.  A  verdict  was  given  in  favor  of  iloach  for  $227.32,  and  judg- 
ment rendered  accordingly.  The  railroad  company  brings  tliecase  here,  and 
complains  of  the  charge  of  the  court,  and  of  the  insufficiency  of  the  evidence. 

The  essential  facts  of  the  case  may  be  briefly  stated.  On  February  28, 
1881,  Roach  purchased  eight  coupon  tickets  for  the  passage  of  himself  and 
family  from  tlie  city  of  New  York  to  Hutchinson,  Kansjis,  over  the  New 
York,  Lake  Erie  &  Western  Railroad,  Grand  Trunk  Railway,  Miciilgan  Cen- 
tral Railroad,  Chicago,  Burlington  &  Quincy  Railroad,  Hannibal  &  St.  Joe 
Railroad,  and  Atchison,  Topeka  &  Santa  Fe  Railroad.  The  tickets  were  pur- 
chased from  one  Henry  Opperman,  who  had  an  office  in  New  York,  and  who 
at  the  same  time  caused  several  pieces  of  baggage  to  be  checked  through  to 
Hutchinson,  using  checks  on  which  the  names^of  the  roads  mentioned  were 
stamped.  As  there  was  more  baggage  than  could  be  carried  on  the  tickets 
purchased.  Roach  was  required  to  and  did  pay  $62.15  for  extra  baggage,. and 
Opperman  gave  him  duplicates  of  the  checks,  which  he  retained.  The  defend- 
ant in  error  and  his  family  made  the  journey  over  the  roads  mentioned,  and 
the  tickets  were  honored  and  accepted  for  their  passage,  and  the  servants  of 
the  several  companies  detached  the  coupons  or  portions  of  tlie  ticket  that  rep- 
resented the  passage  money  over  the  different  roads.  When  the  passengers 
reached  Hutchinson,  application  was  made  for  the  baggage,  apd  it  was  found 
that  some  of  ic  had  been  lost,  and  portions  of  it  badly  injured.  The  testimony 
tended  to  show  that  the  baggage  was  delivered  to  the  first  carrier  in  good 
condition,  but  on  what  road  or  roads  the  loss  or  injury  occurred  was  not 
shown. 

The  plaintiff  below  sought  to  recover  upon  two  theories:  One,  that  Op- 
perman, who  sold  the  tickets,  was  the  agent  of  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company,  and  that  that  company  undertook  to  carry  the 
passengers  and  baggage  over  the  entire  route,  and  that,  being  tlie  contract- 
ing carrier,  it  was  liable  for  the  loss  and  injury,  regardless  of  where  and  upon 
what  road  it  occurred.  The  other  theoiT^  is  that  the  several  roads  constitute 
a  connected  and  united  line,  and  that  the  combination  and  running  arrange- 
ments existing  among  the  owners  of  the  roads  were  such  as  amounted,  in  ef- 
fect, to  a  partnership;  and  therefore  the  injury  and  loss  was  a  common  lia- 
bility, and  each  and  all  of  the  companies  are  liable,  no  matter  upon  what  part 
of  the  line  the  loss  occurred. 

No  recovery  can  be  had  upon  the  first  theory,  for  the  reason  that  the  testi- 
mony wholly  fails  to  establish  that  Opperman  w?is  the  agent  of  the  defendant 
company.  Some  of  the  witnesses  for  Roach  spoke  of  Opperman  as  the  agent 
of  that  company,  while  others  stated  that  he  was  the  agent  of  the  New  York, 
Lake  Erie  &  Western  Railroad  Company.  It  was,  however,  developed,  upon 
cross-examination,  that  they  had  no  knowledge  of  his  authority  or  agency, 
beyond  his  action  in  the  sale  of  the  tickets,  and  the  checking  of  the  baggage. 
Opperman  testified  that  he  was  the  authorized  agent  of  the  New  York,  Lake 
Erie  &  Western  Railroad  Company,  and  sold  the  tickets  for,  and  as  the  agent 
of,  that  coihpany;  and  that  he  did  not  represent,  and  was  not  the  agent  of, 
the  defendant  company.  There  was  other  testimony  to  the  same  effect;  and 
also  that  when  Roach  purchased  his  tickets  the  defendant  company  had  no 
tickets  on  sale  in  or  about  the  city  of  New  York. 

The  theory  that  the  defendant  company  was  the  original  contracting  car- 
rier finds  no  support  in  the  testimony,  and  no  liability  arises  against  the 
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company  on  that  ground.  Where,  then,  is  the  liability?  It  la  contended  by 
the  railroad  company  that  the  New  York,  Lake  Erie  &•  Western  Railroad 
Company,  being  the  first  carrier,  is  alone  liable.  While  a  railroad  company 
cannot  be  compelled  to  transport  to  a  point  beyond  its  own  line,  it  is  well 
settled  that  it  may  lawfully  contract  to  carry  persons  and  property  over  its 
own  and  other  lines,  to  a  destination  beyond  its  own  route;  and,  when  such 
a  contract  is  made,  it  assumes  all  the  obligations  of  a  carrier  over  tiie  con- 
necting lines  as  well  as  its  own.  In  such  cases  the  connecting  carriers  en- 
gaged in  completing  the  carriage  are  deemed  to  be  agents  of  the  first  carrier, 
for  whose  negligence  and  default  the  contracting  carrier  becomes  liable. 
Berg  v.  Atchison,  T.  <&  S,  F.  R.  Co.,  30  Kan.  501;  S.  C.  2  Pac.  Rep.  639; 
Lawson,  Carr.  8  235;  Hutch.  Carr.  8  145;  Thomp.  Carr.  431;  2  Rorer,  R. 
R.  1234. 

Of  course,  a  railroad  company,  or  other  common  carrier,  may  limit  its  lia- 
bility to  the  loss  or  injury  occurring  on  its  own  line,  and  the  understanding 
or  contract  between  the  parties  is  to  be  determined  from  the  facts  of  each 
case.  Some  of  the  courts  have  held  that  the  mere  acceptance  of  the  property 
marked  for  transportation  to  a  place  beyond  the  terminus  of  the  road  of  the 
accepting  carrier  amounts  to  au  undertaking  to  carry  to  the  ultimate  desti- 
nation, wherever  that  may  be,  and,  in  the  absence  of  any  conditions  or  lim- 
itations to  the  contrary,  will  m<ike  it  liable  for  loss  occurring  upon  the  con- 
necting lines  as  well  as  its  own;  while  others  hold  that  in  such  a  case  the 
carrier  is  only  bound  to  safely  carry  to  the  end  of  its  own  route,  and  tliere  to 
deliver  to  the  connecting  carrier  for  the  completion  of  the  carriage.  Lawson, 
Carr.  §§  238-240.  But  where  a  railroad  company  sells  a  through  ticket,  for 
a  single  fare,  over  its  own  and  other  roads,  and  checks  the  baggage  of  the 
passenger  over  the  entire  route,  more  is  implied,  it  seems  to  us,  than  in  the 
mere  acceptance  of  the  property  marked  for  a  destination  beyond  the  terminus 
of  its  own  line.  The  sale  of  a  through  ticket,  and  the  checking  of  the  bag- 
gage for  the  whole  distance,  is  some  evidence  of  an  undertaking  to  carry  the 
passenger  and  baggage  to  the  end  of  the  journey.  The  contract  need  not  be 
an  express  one,  but  may  arise  by  implication,  and  may  be  established  by  cir- 
cumstances, the  same  as  other  contracts.  In  Wisconsin  a  passenger  pur- 
chased a  through  ticket  from  the  Chicago  &  Milwaukee  Railway  Company 
from  Milwaukee  to  New  York  city,  and  at  the  same  time  delivered  her  trunk 
to  that  company,  and  received  therefor  a  through  check  to  New  York  city. 
Upon  arrival  at  New  York,  the  trunk  was  found  to  have  been  opened,  and 
some  of  the  articles  taken  therefrom.  The  supreme  court,  in  ruling  upon  the 
effect  of  the  railway  company  issuing  the  through  ticket  and  check,  stated 
that  "the  ticket  and  check  given  by  the  Chicago  &  Milwaukee  Railway  Com- 
pany implied  a  special  undertaking  by  that  company  to  safely  transport  and 
carry,  or  cause  to  be  safely  transported  and  carried,  the  plaintiff  and  her  bag- 
gage over  the  roads  mentioned  in  the  complaint,  from  Milwaukee  to  the  city 
of  New  York.  This,  we  think,  must,  in  legal  contemplation,  be  the  nature 
and  extent  of  the  contract  entered  into  and  assumed  by  that  company  when 
it  sold  the  plaintiff  the  through  ticket,  and  gave  a  through  clieck  for  the 
trunk,  and  received  the  fare  for  the  entire  route."  Candeey.  Pennsylvania 
R.  Co.,  21  Wis.  589;  Illinois  Cent  R.  Co.  v.  Copeland.  24  111.  332;  Carter  v. 
Peck,  4  Sneed,  203;  Railroad  Co,  v.  Weaver,  9  Lea,  38;  Baltimore  cC-  O.  R, 
Co.  V.  Campbell,  36  Ohio  St.  647;  S.  C.  3  Amer.  &  Eng.  R.  Cas.  246;  2  Rorer, 
R.  R.  1001. 

From  the  authorities,  we  conclude  that  the  sale  of  a  through  ticket,  for  a 
single  fare,  by  a  railroad  company,  to  a  point  on  a  connecting  line,  together 
with  the  checking  of  the  baggage  tlirough  to  the  destination,  is  evidence 
tending  to  show  an  undertaking  to  carry  the  passenger  and  baggage  the 
whole  distance,  and  which,  in  the  absence  of  other  conditions  or  limitations, 
and  of  all  other  circumstances,  will  make  such  carrier  liable  for  faithful  per- 
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formance,  and  for  all  loss  on  connecting  lines,  the  same  as  on  its  own.  The 
liability  of  the  first  carrier  does  not  necessarily  relieve  the  defendant  com- 
pany from  responsibility.  Each  carrier  is  liable  for  the  result  of  its  own 
negligence;  and  although  the  first  carrier  may  have  assumed  the  responsi- 
bility for  the  transportation  to  a  point  beyond  its  own  route,  any  of  tlie  sub- 
sequent or  connecting  carriers  to  whose  default  it  can  be  traced  will  be  liable 
to  the  owner  for  the  loss  of  his  baggage.  Hutch.  Carr.  §  715;  Aigen  v.  Bos- 
ton &  M,  R,  Co,,  132  Mass.  423;  Railroad  Co,  v.  Weaver,  9  Lea.  39. 

The  defendant  company  cannot,  however,  be  held  liable  upon  that  ground, 
beciiuse  there  is  no  evidence  that  the  baggage  was  injured  or  lost  while  in 
the  custody  of  that  company,  nor  was  it  in  fact  shown  upon  what  part  of  the 
route  the  injury  or  loss  occurred. 

The  other  theory  upon  which  a  recovery  is  sought  is  that  the  several  con- 
necting lines  over  which  the  baggage  was  to  be  carried  should  be  treated  as 
a  continuous  and  united  line,  and  that  the  arrangements  made  by  the  several 
lines  for  through  traffic  was  such  as  to  constitute  them  a  partnership.  There 
is  a  singular  lack  of  testimony  in  the  case,  not  only  respecting  the  terms  of 
the  contract  with  the  passenger,  but  also  in  regard  to  the  relations  existing 
among  the  several  carriers.  Not  a  word  of  testimony  was  introduced  as  to 
the  running  arrangements  between  the  companies,  nor  the  basis  upon  which 
through  business  was  done.  The  practice  or  custom  of  the  companies  in  the 
past  was  not  shown,  neither  was  there  any  proof  that  they  had  ever  co- 
operated, or  had  done  any  through  business,  beyond  the  transaction  in  ques- 
tion. It  was  not  even  shown  what  the  form  of  the  tickets  was,  nor  what 
were  the  stipulations,  if  any,  printed  on  them.  There  was,  in  fact,  no  evi- 
dence upon  which  to  predicate  a  theory  of  partnership,  or  that  each  of  the 
companies  w^  the  agent  of  all  the  others,  except  the  single  transaction  of 
selling  the  tickets  and  checking  the  baggage.  It  is  doubtless  true  that  ar- 
rangements are  frequently  made  among  railroad  companies,  whose  lines  con- 
nect for  through  traffic,  which  constitute  them  partners.  Such  an  arrange- 
ment is  greatly  to  the  advantage  of  the  companies.  The  convenience  which 
it  affords  the  public  invites  business,  and  swells  the  traffic  of  the  companies 
engaged  in  the  joint  enterprise.  These  arrangements,  among  associated 
lines,  render  it  diflScult  for  the  passenger  or  shipper,  in  case  of  loss  or  injury 
of  his  property,  to  ascertain  where'  the  loss  occurred.  But  no  such  difficulty 
lies  in  the  way  of  the  railroad  companies.  They  have  the  facilities  and  can 
easily  trace  the  property  to  the  company  which  caused  the  injury  or  loss.  In 
interpreting  the  agreements  and  conduct  of  associated  lines,  engaged  in  a 
through  traffic,  public  policy,  and  the  inconvenience  mentioned,  sliould  be 
considered,  and  they  should  be  fairly  and  liberally  interpreted  towards  the 
patrons  of  the  lines,  holding  the  companies,  where  it  is  admissible,  under  the 
rules  of  law,  to  a  common  liability  as  partners.  But  such  arrangements  for 
through  traffic  cannot  be  held  to  be  a  partnership  unless  there  is  a  community 
of  interest  among  the  companies,  and  under  which  each  shares  the  profits 
and  losses  of  the  enterprise.  The  mere  sale  of  a  through  coupon  ticket  over 
the  connecting  lines  of  several  companies,  and  the  checking  of  the  baggage 
to  the  end  of  the  route,  does  not  show  such  a  community  of  interest  as  would 
make  them  partners  inter  sese,  or  as  to  third  persons.  This  question  has  been 
directly  adjudged. 

A  through  ticket  was  purchased  for  passage  from  New  York  to  Washing- 
ton over  three  lines  of  railroad  which  constituted  a  through  line  for  the 
transportation  of  passengers  and  freight,  and  the  passenger  purchasing  the 
ticket  received  a  through  check  for  her  baggage.  It  appeared  that  the  fare 
received  for  through  tickets  was  accounted  for  by  the  company  selling  the 
tickets  to  the  other  lines  according  to  certain  established  rates,  but  there  was 
no  division  of  losses;  and  it  was  held,  in  an  action  against  the  last  carrier  to 
recover  for  lost  baggage,  that  the  first  carrier  was  liable  for  losses  occurring 
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*}n  its  own  line,  as  well  as  any  other  connecting  line  throughout  the  whole 
distance,  but  that  the  arrangement  of  the  three  companies  for  the  sale  of 
through  tickets,  and  the  issuance  of  through  checks,  while  it  resembled  .a 
partnership,  did  not  constitute  one,  nor  make  any  of  the  connecting  carriers 
liable  for  a  loss  not  occurring  on  its  own  line.  Croft  v.  Baltimore  cfc  0,  li. 
Co.,  1  McArthur,  492. 

In  Hartan  v.  Eastern  K.  Co,,  114  Mass.  44,  it  was  ruled  that  arrangements 
between  connecting  roads  forming  a  continuous  line,  for  the  sale  of  through 
coupon  tickets,  whicli  enabled  passengers  to  pass  over  ail  the  roads  without 
change  of  cars,  did  not  imply  joint  interest,  or  joint  liability. 

In  another  case,  where  several  carriers  whose  lines  connected  made  an 
agreement  among  themselves  to  appoint  a  common  agent  at  each  end  of  a 
<?ontinuous  line  to  sell  through  tickets  and  receive  fare,  it  was  held  that  this 
■arrangement  did  not  constitute  them  partners  as  to  piissengers  who  purchased 
through  tickets,  so  as  to  render  each  of  the  companies  liable  for  losses  occur- 
ring on  any  poi-tion  of  the  line.    EUsu^orth  v.  Tartt,  26  Ala.  733. 

A  somewhat  similar  case  was  decided  in  I^ew  York.  ■  There  a  passenger 
purchased  a  through  ticket  from  New  York  to  Montreal,  over  several  con- 
necting lines  of  railroad,  owned  by  several  companies.  The  ticket  was  a 
strip  of  paper  divided  into  coupons,  whereof  one  was  to  be  detached  and  sur- 
rendered to  the  conductor  of  each  line  on  the  route.  The  passenger,  instead 
of  giving  his  valise  into  the  charge  of  the  agent  of  the  company,  and  receiv- 
ing a  check  therefor,  kept  it  in  his  own  charge  to  the  terminus  of  the  line  of 
the  first  carrier,  where  he  delivered  it  to  the  agent  of  the  connecting  line, 
who  checked  it  through  to  another  point  on  the  road.  It  appeared  that  an 
arrangement  had  been  entered  into  between  the  various  lines  from  New  York 
to  Montreal  to  connect  regularly.  Tickets  were  sold  in  New  York  for  the 
entire  route,  or  intermediate  places,  under  the  direction  of  a  general  agent, 
who  was  paid  by  the  several  companies.  The  rate  of  fare  wjis  different  on 
the  different  roads,  and  each  company  received  its  own  proportion  of  the 
whole  fare  or  passage  money  at  tlie  close  or  at  the  beginning  of  every  month, 
according  to  the  established  rates  of  fare.  It  was  held  that  there  was  noth- 
ing in  an  arrangement  like  this  to  constitute  the  different  companies  part- 
net's  for  the  transportation  of  passengers  or  baggage,  so  as  to  make  one  of 
them  liable  in  common  with  the  others  for  the  loss  of  the  valise.  It  was  de- 
cided that  *'the  arrangement  may  be  beneficial  to  them  as  well  as  to  the  pub- 
lic, inasmuch  as,  by  facilitating  travel,  it  may  tend  to  increase  it;  but  tiiat 
would  not  create  that  joint  interest — that  community  in  profit  and  losa — 
which  is  essential  to  the  existence  of  a  partnership."  Utraiton  v.  New  York 
4k  N.  If,  H.  Co,,  2  E.  D.  Smith,  184;  Hot  Springs  R.  Co.  v.  Trippe,  42  Ark. 
465;  S.  C.  18  Amer.  &  Eng.  R.  Caa.  562;  Aisr&ri  v.  Boston  <&  M.  M.  Co,,  132 
Mass.  423;  S.  C.  6  Amer.  &  Eng.  R.  Cas.  426;  Darling  v.  Boston  <£  ^^.  R. 
Co.,  11  Allen,  295;  JCessler  v.  Railroad  Co,,  61  N.  Y.  538;  Irwin  v.  Hail- 
road  Co,,  92  III.  103;  Insurance  Co,  v.  Railroad  Co.,  104  U.  S.  146;  S.  C.  3 
Amer.  &  Eng.  R.  Cas.  260. 

Among  the  cases  relied  on  by  the  defendant  in  error  is  Hart  v.  Railroad 
Co.,  8  N.  Y.  37.  In  that  case  the  defendant,  which  was  one  of  three  railroad 
companies  owning  distinct  portions  of  a  continuous  road,  was  held  liable  for 
the  loss' of , the  baggage  of  a  passenger  received  at  one  terminus  to  be  carried 
over  the*  whole  road.  The  liability  was  not,  however,  based  alone  upon  the 
selling  of  the  ticket  and  the  checking  of  the  baggage.  In  addition  to  through 
tickets,  it  appeared  that,  under  the  agreement  made, each  of  the  railroad  com- 
panies ran  its  cars  over  the  whole  route,  and  employed  the  same  agents  to 
sell  passage  tickets.  Besides  these  facts,  it  appeared  that  the  lost  baggage 
had  been  placed  directly  in  charge  of  the  servants  of  the  defendant  company, 
and  that  its  loss  was  due  in  part  to  the  negligence  of  that  company. 

Texas  <t  P.  R.  Co.  v.  Fort,  a  decision  by  the  cemmission  of  appeals  of  the 
v.l2p.nos.3,4— 7 
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state  of  Texas,  reportt'd  in  9  Amer.  &  Eng.  R.  Cas.  392,  is  also  relied  on. 
There  it  is  held  that  the  delivery  of  through  checks,  upon  which  were  stamped 
letters  indicating  the  different  railways  over  which  the  baggage  would  go, 
constituted  a  contract  under  which  the  several  companies  were  liable,  regard- 
less of  the  line  upon  which  the  loss  occurred,— a  proposition  to  which  we 
cfinnot  accede.  The  decision  in  this  case  is  based  upon  the  ruling  in  Hart  v. 
Railway  Co.,  supra,  which,  as  we  have  seen,  was  determined  upon  other 
considerations. 

The  same  may  also  be  said  respecting  Texas  A  P,  Ry.  Co.  v.  Ferguson, 
another  decision  of  the  commission  of  appeals  of  Texas,  9  Araer.  &  Eng.  R. 
Cas.  395;  as  well  jis  Harp  v.  The  Grand  Era,  1  Woods,  184. 

The  only  other  case  relied  on  is  Wolff  v.  Central  R.  Co.,  68  Ga.  653.  It 
was  tiiere  held  that  where  a  passenger,  with  a  through  ticket  over  a  connect- 
ing line,  checks  his  baggage  at  the  starting  point  through  to  his  destination, 
and,  upon  arrival  there,  found  that  it  had  been  injured,  he  might  sue  the 
railroad  company  which  issued  the  check, or  the  one  delivering  the  baggage  in 
bad  order.  Upon  Ihe  facts  in  that  case  the  court  determined  that  the  com- 
pany selling  the  tickets  was  to  be  regarded  as  the  agent  of  the  other  compa- 
nies composing  the  line;  and  intimated  that,  where  a  passenger  travels  over 
a  continuous  line  on  a  through  ticket,  and  the  baggage  is  sent  on  a  through 
check,  that  any  one  of  the  companies  may  be  held  liable  for  spoliation  of  tlie  bag- 
gage, irrespective  of  the  point  at  which  it  actually  occurred,  and  the  query 
is  also  raised  as  to  whether  they  are  jointly  liai)le  as  partners.  The  writer 
of  the  opinion  held  that  by  the  sale  of  the  tickets,  and  the  division  of  the  re- 
.  ceipts  at  periodical  settlements,  they  acted  as  principals,  and  not  as  agents, 
and  that  by  such  action  they  stood  substantially  in  the  position  of  partners 
in  the  through  business,  and  were  jointly  and  severally  liable  as  such.  The 
concurrence  of  the  other  justices  was,  however,  placed  upoti  the  ground  that 
as  the  last  carrier,  and  the  one  which  was  sued,  received  the  baggage  in  ap- 
parent good  condition,  it  was  presumably  liable;  and  the  chief  justice  stated 
that  this  was  tlie  exact  point  decided.  It  is  difficult  in  many  cases  to  deter- 
mine whether  the  arrangements  and  agreements  of  connecting  carriers  are 
such  as  to  constitute  each  of  them  principals,  or  to  place  tliem  in  the  relation 
of  partners ;  but  neither  upon  reason  nor  authority  can  we  hold  that  the  sale 
of  through  tickets,  and  the  cliecking  of  baggage  over  the  connected  lines  of 
several  companies,  without  other  proof  of  their  relations,  or  the  basis  upon 
which  the  business  was  done,  is  sutlicient  to  make  them  jointly  and  severally 
liable  as  partners. 

The  instructions  of  the  court  not  being  in  accoM  with  the  views  herein  ex- 
pressed, and  the  evidence  being  insufficient  to  support  the  verdict,  the  judg- 
ment of  the  district  court  must  therefore  be  reversed,  and  the  cause  re- 
manded for  another  trial. 

(All  the  justices  concurring.) 


(35  Kan.  700) 

Union  Pac.  Ry.  Co.  v.  Fray. 
(Supreme  Court  of  Kansas.    November  5,  1886.) 

1.  Jury— Question  of  Fact— Duty  of  Employe. 

Where  a  duty  is  imposed  by  a  railroad  company  upon  one  of  its  employes,  and 
afterwards  another  duty  is  assigned  to  him  by  his  employer,  without  expressly  re- 
lieving him  from  the  performance  of  the  first  duty,  the  question  whether  the  as- 
signment of  this  second  duty  relieves  him  from  the  performance  of  the  first  duty  is 
a  question  of  fact,  to  be  submitted  to  the  jury  upon  the  evidence,  and  is  not  a  ques- 
tion of  law. 

2.  Evidence — Conversation  of  Employes  as  to  Past  Transaction. 

A  conversation  between  two  employes  of  a  railroad  company  concerning  a  past 
transaction  is  incompetent  evidence,  as  against  the  railroad  company,  to  provesuch 
transaction. 
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8.  Jury— QaESTioN  op  Fact— Duty  of  Employe. 

In  an  action  brought  by  an  employe  against  a  railroad  company  for  injuries  re- 
sulting from  alleged  negligence,  evidence  was  introduced  tending  to  show  that  a 
duty  was  imposed  by  the  railroad  company  upon  such  employe,  and  afterwards 
another  duty  wasassigned  to  him  by  his  employer,  without  expressly  relieving  him 
from  the  performance  of  the  first  duty,  and  he  could  not  act  in  the  performance  of 
both  duties  at  the  same  time;  and  evidence  was  also  introduced  tending  to  show  that 
he  might  have  performed  both  duties  by  attending  to  one,  and  then  to  the  other,  al- 
ternately ;  and  that  he  failed  in  the  performance  of  one  of  such  duties;  and  that, 
by  reason  of  such  failure,  the  injury  for  which  he  sued  the  railroad  company  re- 
sulted. Held,  that  an  instruction  by  the  court  to  the  jury,  in  substance,  that  if,, at 
the  time  of  the  injury,  the  plalntili' was  in  the  discharge  of  the  duty  which  he  in 
fact  performed,  he  might  recover,  notwithstanding  the  fact  that  he  failed  to  perform 
the  other  duty,  is  misleading  and  erroneous. 

4.  Tbial — Special  Veediot — iNSTRrorioNs. 

Where  special  questions  of  fact  are  submitted  to  the  jury  for  their  answers,  it  is 
erroneous  for  the  court  to  instruct  the  jury  that,  ''in  case  no  evidence  can  be  found 
bearing  upon  the  question  required  to  be  answered,  the  jury  will  say,  '  Don't  know ; ' 
or,  *  Cannot  answer  from  the  evidence.'  " 

5.  Same — Answers  of  Jury. 

In  such  a  case,  where  the  jury  answer  eight  of  such  questions  by  simply  say- 
ing, "Don't  know,"  and  the  questions  are  material,  and  there  was  some  evidence 
introduced  on  the  trial  applicable  to  all  of  them,  and  the  court  refused  to  require 
the  jury  to  answer  these  questions  in  a  proper  manner,  held  error. 

Error  from  Wyandotte  county. 

/.  P.  U8h€7'  and  Charles  Monroe,  for  plaintiff  in  error.  R,  P.  Clark  and 
N,  Cree,  for  defendant  in  error.  • 

Valentine,  J.  This  case  has  once  before  been  in  this  court.  Union 
Pac.  Ry.  Co,  v.  Fray,  31  Kan.  739;  S.  C.  3  Pac.  Rep.  550,  and  15  Anier.  & 
Eng.  R.  Cas.  158.  After  the  former  decision,  the  case  was  returned  to  the 
district  court,  where  it  was  again  tried,  before  the  court  and  a  jury,  and  the 
jury  found  a  general  verdict  in  favor  of  Fray,  who  was  the  plaintiff  below, 
and  against  the  railroad  company,  which  was  the  defendant  below,  and  as- 
sessed the  damages  at  $4,000,  and  also  made  several  special  findings  of  fact; 
and  upon  this  general  verdict,  and  these  special  findings  of  fact,  the  district 
court  rendered  judgment  in  favor  of  Fray,  and  against  the  railroad  company, 
for  the  amount  of  the  general  verdict,  and  costs;  and  the  railroad  company, 
as  plaintiff  in  error,  again  brings  the  case  to  this  court,  and  again  seeks  a 
reversal  of  the  judgment  of  the  court  below. 

The  evidence  introduced  on  the  second  trial  is  very  similar  to  that  intro- 
duced (Jn  the  former  trial.  There  are  some  differences,  however,  which  we 
may  mention  as  we  proceed  with  this  opinion. 

The  foundation  of  the  plaintiff's  action  is  the  alleged  negligence  of  the  de- 
fendant railroad  company  in  failing  to  provide  and  maintain  a  safe  and  suf- 
ficient derrick,  with  sufficient  ropes  and  other  appliances,  for  the  safe  hand- 
ling of  stone  in  building  a  culvert  for  the  defendant  on  its  line  of  railroad  in 
Wyandotte  county,  Kansas,  at  a  point  known  as  "Deep-hollow  Bridge,"  near 
a  station  on  the  line  of  the  company's  railroad  called  "Tiblow."  Samuel 
Mallison  was  the  railroad  company's  general  superintendent  in  building  the 
culvert,  William  Ulrich  was  the  overseer  or  foreman  of  the  work,  under  Mal- 
lison, and  John  Kelson  and  the  plaintiff,  Fray,  were  laborers,  handling  th  \ 
derrick,  and  performing  such  other  duties  as  might  be  assigned  to  them  b  • 
eitlier  Mallison  or  Ulrich.  Tins  derrick  was  used  in  removing  stone  from  a 
platform  near  the  derrick  to  a  place  about  40  feet  below,  where  the  stone  was 
used  in  constructing  the  culvert.  In  operating  this  derrick,  a  rope,  usually 
called  a  brake-rope,  was  used,  a  portion  of  which  was  wound  around  a  pinion 
shaft.  This  pinion  shaft,  from  friction  produced  in  some  manner  not  shown 
by  the  record,  would  become  heated  whenever  it  was  used,  unless  water  at 
such  times  was  constantly  poured  upon  it,  and,  when  allowed  to  become 
heated,  it  would  burn  or  char  the  brake-rope,  so  as  to  render  it  frail,  weak, 
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and  unsafe.  If,  however,  water  was  poured  upon  the  brake-rope  and  pinion 
shaft  while  the  derrick  was  being  operated,  and  if  occasionally,  when  the 
brake-rope  became  worn,  a  new  one  was  put  in  its  place,  there  was  no  dan- 
ger in  operating  the  derrick.  In  the  present  case  there  seems  to  have  been 
negligence  in  not  keeping  the  brake-rope  and  pinion  shaft  wet,  and  in  allow- 
ing the  brake-rope  to  become  burnt  or  charred,  and  partially  worn,  before 
removal,  so  as  to  render  it  unsafe,  whereby  it  broke,  and  caused  portions  of 
the  derrick  to  break,  and  thereby  caused  the  injuries  of  which  the  plaintiff 
complains,  and  for  which  he  seeks  damages  in  this  action. 

It  seems  to  be  admitted  by  both  parties  that  there  was  negligence  in  this 
respect.  But  the  parties  differ  as  to  who  was  guilty  of  the  negligence.  The 
plaintiff  claims  that  it  was  principally,  if  not  entirely,  the  negligence  of  Ul- 
rich,  while  the  defendant  claims  that  it  was  wholly  the  negligence  of  Fray 
and  Nelson,  and  principally  the  negligence  of  Pray  himself.  In  all  probabil- 
ity, Ulrich,  Fray,  and  Nelson  were  about  equally  guilty  of  the  negligence 
that  caused  the  injuries  complained  of.  The  plaintiff  claims  that  the  defend- 
ant is  liable  for  the  negligence  of  Nelson  as  well  as  of  Uliich,  as  Nelson  was 
one  of  the  defendant's  servants;  but  the  defendant  claims  that  tlie  plaintiff 
is  liable  for  the  negligence  of  Nelson  for  the  following  reasons:  The  railroad 
company  claims  that  the  duty  of  keeping  the  brake-rope  and  pinion  shaft  wet, 
and  of  seeing  that  the  brake-rope  was  at  all'  times  safe,  and  in  proper  condi- 
tion, was  imposed  particularly  upon  the  plaintiff  and  Nelson,  jointly  and  sev- 
erally; that  tliey  worked  together  at  and  near  the  derrick;  and  that  it  was 
their  duty  jointly,  as  well  as  severally,  to  watch  the  derrick,  the  brake-rope, 
and  the  pinion  shaft,  and  to  see  that  at  all  times  the  brake-rope  was  safe  and 
in  good  condition. 

On  the  second  trial  an  effort  was  made  by  the  plaintiff  to  show  that  the 
brake-rope  became  unsafe  from  wear  alone,  and  that  it  did  not  burn  or  char; 
but  we  think  the  effort  was  a  failure.  There  was  also  an  effort  made  on  the 
part  of  the  plaintiff  to  show  that  although  the  duty  of  keeping  the  brake-rope 
and  pinion  shaft  wet  was  at  one  time  imposed  upon  the  plaintiff,  or  the  plain- 
tiff and  Nelson,  by  Mallison  or  Ulrich,  or  both,  yet  that  the  plaintiff  was 
afterwards  relieved  from  such  duty,  and  assigned  to  another  by  Ulrich. 
Whether  this  was  so  or  not  is  probably  one  of  the  principal  questions,  if  not 
the  main  question,  in  the  case;  and  this  question,  under  tiie  evidence,  is  one 
of  fact,  and  not  one  of  law.  On  the  part  of  the  defendant,  an  attempt  was 
made  to  show  that  the  duty  of  keeping  the  brake-rope  and  pinion  shaft  wet 
was  imposed  upon  Fray  and  Nelson  by  Mallison,  and  that  Ulrich  not  only  did 
not  attempt  to  relieve  them  from  such  duty,  but  that  he  had  no  power  to  do 
so  if  he  had  so  attempted.  As  Ulrich,  however,  was  the  foreman  of  the  work, 
and  as  Fray  and  Nelson  worked  under  him,  we  would  think  that  the  attempt 
to  show  that  Fray  and  Nelson  had  the  right  to  work  independently  of  him, 
or  to  violate  his  orders,  was  a  failure. 

As  between  Fray  and  the  railroad  company,  we  would  think,  from  the  evi- 
dence, that  Ulrich  had  the  power  to  assign  Fray  and  Nelson  toother  and  dif- 
ferent duties,  and  to  relieve  them  from  the  duty  of  keeping  the  brake-rope 
and  pinion  shaft  wet.  The  only  question,  tiien,  in  this  regard,  is  whether  he 
did  in  fact  relieve  Fray  from  the  duty  of  keeping  the  brake-rope  and  pinion 
shaft  wet.  He  did  not  expressly  so  relieve  him,  but  whether  he  did  so  im- 
pliedly is  the  question  to  be  considered.  This,  as  before  stated,  we  think  is 
the  main  question  involved  in  the  case;  and,  under  tiie  evidence,  is  purely  a 
question  of  fact,  and  not  one  of  law,  and  tlierefore  we  do  not  think  tliat  we 
can  decide  it  as  a  question  of  law.  Really,  the  only  question  which  we  can 
determine  is  whether  this  question,  and  the  other  questions  of  fact  involved 
in  the  cJise,  were  fairly  submitted  to  the  jury,  and  fairly  tried  by  them.  Tlie 
defendant  claims  that  they  were  not.  It  claims  that  improper  evidence  was 
admitted,  that  improper  instructions  were  given,  that  proper  instructions 
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were  refused,  that  the  jury  refused  to  answer  proper  questions  of  fact  which 
had  previously  been  submitted  to  them,  and  that  the  court  below  refused  to 
require  the  jury  to  answer  such  questions.  Wliether  the  foregoing  errors 
were  in  fact  committed  or  not  we  shall  now  proceed  to  consider. 

The  first  claim  of  error  is  that  the  district  court  erred  in  permitting  testi- 
mony of  a  conversation  had  on  the  next  day  after  the  accident,  between  John 
Nelson  and  Samuel  Mallison,  to  be  introduced  in  evidence.  This  conversa- 
tion was  concerning  matters  which  transpired  on  the  day  of  the  accident,  and 
which  tended  to  prove  negligence  on  the  part  of  Ulrich.  It  was  concerning 
past  events,  and  although  it  occurred  between  persons  in  the  employment  of 
the  defendant,  still  it  was  pure  and  simple  hearsay  testimony,  and  not  admis- 
sible under  any  rule  of  law.  The  authorities  cited  by  the  defendant  in  error 
are  not  applicable.  It  is  possible,  however,  under  the  other  facts  and  circum- 
stances of  the  case,  that  this  error. is  immaterial;  but  whether  it  is  or  not  we 
need  not  now  determine. 

It  is  next  claimed  that  the  court  below  erred  in  refusing  to  give  certain  in- 
structions, and  in  giving  certain  other  instructions.  We  think  the  court  be- 
low did  so  err.  We  shall  now  assume  that  Ulrich  and  Kelson  were  guilty  of 
negligence  for  which  the  railway  company  is  responsible,  and  that  their  negli- 
gence was  so  clearly  and  conclusively  shown  by  the  evidence  that  any  errors 
of  the  court  with  respect  thereto  are  wholly  immaterial.  £ut  still,  the  prin- 
cipal question  presented  to  the  court  below  was  whether  the  plaintiff  was 
guilty  of  contributory  negligence  or  not,  which  question  was  one  of  fact  for 
the  jury;  and  the  principal  question  now  to  be  determined  by  this  court  is 
whether  that  question  was  fairly  submitted  to  the  jury  or  not  for  their  deter- 
mination. We  hardly  think  it  Was.  From  the  evidence  introduced,  the  duty 
of  keepiug  the  brake-rope  wet  was,  at  one  time,  imposed  upon  the  plaintiff, 
among  others;  and  also,  from  ^he  evidence,  it  is  probable  that  if  the  brake- 
rope  had  been  kept  wet  it  would  not  have  broken  as  it  did,  and  the  accident 
would  not  have  occurred.  It  is  also  in  evidence  that  the  further  duty  of  giv- 
ing and  receiving  signals  was  also  imposed  upon  the  plaintiff;  and,  in  giving 
and  receiving  such  signals,  it  was  necessary  for  the  plaintiff  to  stand  on  the 
edge  of  the  platform,  a  few  feet  from  the  derrick,  but  so  far  away  from 
the  derrick  that  he  could  not,  while  there,  pour  water  on  the  brake-rope; 
neither  could  he  give  nor  receive  signals  while  pouring  water  on  the  brake^ 
rope.  In  other  words,  he  could  not  perform  both  duties  at  the  same  time. 
This,  we  think,  has  at  all  times  been  conceded  by  the  parties,  and  at  no 
time  has  any  question  with  reference  thereto  been  raised  by  either  party. 
This  accident  occurred  while  the  plaintiff  was  on  the  edge  of  the  plat- 
form for  the  purpose  of  givirfg  and  receiving  signals.  But  although  the 
defendant  concedes  that  both  duties  could  not  have  been  performed  pf^ 
cisely  at  the  same  time,  yet  it  claims  that  the  plaintiff  could  have  easily  per- 
formed both  duties  by  first  attending  to  one,  and  then  to  the  other,  alternate- 
ly; tliat  is,  he  could  have  first  wet  the  brake-rope,  and  then  attended  to  the 
other  duty,  and  then  wet  the  brake-rope  again,  and  so  on,  without  any  diffi- 
culty. The  defendant  claims  that,  even  after  the  employes  had  commenced 
to  remove  a  stone  for  the  purpose  of  letting  it  down  to  the  place  where  it  was 
to  be  put  in  the  culvert,  the  plaintiff  could  have  stepped  to  the  derrick  and 
poured  water  on  the  brake-rope,  and  then  have  stepped  back  to  the  edge  of  the 
platform  to  receive  and  give  signals;  that  the  performance  of  one  of  these du-. 
ties  would  not  at  all  have  interfered  with  the  performance  of  the  other;  and 
considerable  evidence  to  this  effect  was  introduced  on  the  trial,  but  it  does 
not  appear  that  the  court  below  charged  the  jury  sufliciently  with  respect  to 
this  aspect  of  the  case.  The  court  refused  all  the  instructions  asked  for  by 
the  defendant  upon  this  subject,  and,  indeed,  upon  every  other  subject,  and 
gave  only  its  own  instructions.  Among  these  instructions  given  are  the  fol- 
lowing: 
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"(20)  ♦  ♦  ♦  But  if  the  jury  further  find  and  believe  from  the  evidence 
that  after  said  pnler  [to  keep  the  brake-rope  wet]  was  given  by  said  Mallison 
to  said  plaintilT,  that  one  UJrich  became  foreman,  with  authority  to  superin- 
tend and  direct  work  for  defendant,  and  that  said  Ulrich  had  assigned  other 
duties  to  tlie  plaintiff,  and  at  tlie  time  of  the  alleged  injury  occasioned  by  the 
breaking  of  the  said  brake-rope,  and  prior  to  and  at  the  time  of  said  alleged 
injury,  the  plaintiff,  in  obedience  to  orders  of  Ulrich,  was  in  the  discl^arge 
of  other  duties  than  wetting  said  rope,  he  was  bound  to  discharge  such  other 
duties,  (if  the  jury  find  he  was  assigned  to  other  duties;)  and  if  it  appears 
the  plaintiff  received  the  alleged  injuries  in  the  discharge  of  such  other  du- 
ties, under  the  direction  of  the  foreman, — then  the  defendant  would  properly 
be  charged  with  negligence." 

"(24)  If  the  jury  believe  from  the  evidence  that  Samuel  Mallison  was  su- 
perintendent of  the  work,  and  William  Ulrich  was  overseer  or  foreman  of 
the  work,  and  that  John  Nelson  and  the  plaintiff  were  laborers  handling  tlie 
derrick,  when  the  accident  occurred;  and  if  the  jury  further  find  and  believe 
•  that  William  Ulrich,  overseer,  prior  to  time  of  said  accident,  assigned  and  di- 
rected plaintiff  the  work  and  duty  of  giving  signals  to  other  workmen  while 
lowering  rock  from  the  derrick  platform  into  the  pit  below;  and  if  the  jury 
further  find  that  at  the  time  the  accident  occurred  the  plaintiff,  in  obedience 
to  previous  directions  given  by  the  overseer,' was  at  his  proper  place,  ready 
and  waiting  to  give  the  required  signals,  or  in  the  act  of  giving  such  signals, 
— then  plaintiff  wiis  in  the  line  of  his  duty,  under  the  orders  of  the  overseer 
of  the  work,  at  the  time  of  the  accident." 

"(28)  If  the  jury  find  and  believe  from  the  evidence  that  plaintiff  was 
charged  by  both  Mallison  and  Ulrich  with  keeping  the  brake-rope  wet  while 
lowering  rocks,  and  also  charged  by  Ulrich  to  give  signals  to  the  workmen  in 
lowering  the  rocks,  and  if  the  jury  further  find  and  believe  that  neither  of 
these  orders  was  revoked  when  the  accident  happened,  then  the  jury  will 
consider  whether  the  plaintiff  at  the  time  of  the  accident  Wfis  occupied  in  giv- 
ing signals,  or  pouring  water  on  the  rope;  and  they  will  further  find  and  con- 
sider whether  he  could  perform  both  duties  at  the  same  time;  and  if  the  jury 
find  that  both  duties  could  not  be  performed  at  one  and  the  same  time,  and  if 
they  believe  that  both  could  not  be  performed  at  the  same  time,  then  the  jury 
will  find  from  the  evidence  to  which  of  these  duties  he  was  assigned  at  and 
immediately  prior  to  the  accident  that  caused  the  injury;  and  if  the  jury  find 
and  believe  that  at  that  time  he  was  assigned  to  and  directed  to  pour  water 
on  the  rope,  and  the  rope  broke,  and  he  was  injured  on  account  of  his  failure 
to  keep  the  rope  wet,  then,  and  in  that  case,  the  plaintiff  is  not  entitled  to 
recover.  But  if  the  jwy  find  and  believe  that  at  the  time  of  tJie  accident 
the  plaintiff  was  engaged  in  giving  signals  or  other  duties  pertaining  to  the 
giving  of  such  signals^  and  in  the  line  of  his  duty  pertaining  to  such  orders, 
then  he  could  not  be  charged  with  negligence  in  failing  to  pour  water  on  tlie 
brake-rope  in  lower iny  the  rock, " 

Now,  these  instructions  are  in  substance  that  if  the  plaintiff  had  two 
duties  to  perform, — one  in  pouring  water  on  the  brake-rope  at  the  derrick, 
and  the  otlier  in  giving  signals  at  the  edge  of  the  platform;  and  if  he  could 
not  perform  both  of  these  duties  at  the  same  time, — and  he  certainly  could 
not;  and  if  at  the  time  of  the  accident  he  was  properly  at  the  edge  of  the 
platform  for  the  purpose  of  giving  signals, — and  probably  he  was  properly 
at  that  place  at  that  time:  then  that  lie  performed  his  whole  duty,  and  he 
could  not  be  charged  with  negligence,  although  he  may  have  had  ample  time 
to  have  poured  water  r  i  the  brake-rope  immediately  before  he  took  his  po- 
sition on  the  edge  of  lli  platform.  In  other  words,  that  if  he  was  perform- 
ing his  duty  at  the  edge  of  the  platform  at  the  very  time  of  the  accident, — 
and  perhaps  the  defendant  will  admit  that  he  was, — then  that  his  prior  neg- 
ligence immediately  preceding  the  accident,  in  not  pouring  water  on  the 
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brake-rope,  if  he  was  guilty  of  such  negligence,  could  not  affect  his  riglit  to 
recover.  This  cannot  be  the  law.  If  tlie  rope  broke  because  of  his  neg- 
ligence in  not  pouring  water  on  it  a  few  moments  before  the  accident  oc- 
curred, it  could  not  make  any  difference  that  he  was  properly  performing  an- 
other duty  at  the  precise  time  of  the  accident.  If  it  was  the  duty  of  the 
plaintiff  to  pour  water  on  the  brake-rope  prior  to  his  taking  position  on  the 
edge  of  the  platform,  and  if  the  rope  broke  because  he  failed  to  perform  this 
duty,  then  he  cannot  recover.  The  foregoing  instructions  probably  misled 
the  jury. 

It  is  also  claimed  that  the  court  below  erred  in  giving  the  following  in- 
struction to  the  jury  with  regard  to  tlie  special  questions  of  fact  submitted 
to  them  ifor  their  answers,  to- wit:  "In  case  no  evidence  can  be  found  bear- 
ing upon  the  question  required  to  be  answered,  the  jury  will  say;  *Don*t 
know,'  or,  «  Cannot  answer  from  evidence.'  '*  We  think  the  court  oelovv 
erred,  as  is  claimed.  KaJisas  Paa.  By.  Co.  v.  Peavey,  34  Kan.  474,  486;  S. 
C.  8  Pac.  Rep.  781.  789. 

It  is  also  claimed  that  the  court  below  erred  in  refusing  to  require  the  jury 
to  answer  in  an  intelligent  manner  the  following  special  questions,  submitted 
to  them  at  the  request  of  the  defendant.  The  following  are  the  questions, 
with  the  answers  of  the  jury:  '* Question  2.  Was  the  plaintiff  instructed  by 
Mallison,  acting  for  the  defendant,  that  there  was  danger  of  the  brake-rope 
burning  in  letting  the  rock  down  into  place,  if  the  rope  was  not  kept  wet? 
Amnver.  Don't  know."  "©•  5.  If  the  brake-rope  had  been  kept  wet  where 
it  wound  around  the  shaft,  and  the  friction  occurred,  would  it  have  burned? 
A,  Don't  know.  Q,  6.  Did  the  plaintiff  observe  and  obey  the  directions  of 
Samuel  Mallison  in  respect  to  keeping  the  rope  wet?  A,  Don't  know.  Q, 
7.  Was  not  the  plaintiff  repeatedly  warned  by  Samuel  Mallison  and  William 
Ulrich,  the  foreman  upon  the  work,,  to  be  careful  to  attend  and  see  that  the 
brake-rope  was  kept  wet  while  rock  was  being  lowered  by  the  derrick  to  the 
work  below?  A,  Don't  know."  "©.  9.  Would  the  brake-rope  have  burned 
if  it  had  been  kept  wet  as  directed  by  Mallison?  A.  Don't  know.  Q.  10. 
Did  any  one  for  the  defendant  direct  the  plaintiff  not  to  observe  the  directions 
given  him  by  Mallison  in  respect  to  keeping  the  rope  wet?  If  so,  name  the 
person,  and  state  what  was  said.  A,  Don't  know.  Q,  11.  Was  not  the 
plaintiff  provided  with  a  bucket  for  the  water,  which  he  was  to  use  in  wet- 
ting the  brake-rope,  and  a  proper  vessel  for  applying  water  to  the  rope?  And 
was  not  water  flowing  near  by  which  the  plaintiff  could  get  to  wet  the  rope? 
A,  Don't  know,  as  to  the  first  paragraph.  Yes,  as  to  the  second.  Q.  12. 
Was  not  the  brake-rope  put  on  new  the  day  of  the  accident,  or  the  day  be- 
fore, and  was  it  not  of  size  and  strength  sufficient  for  the  purpose  of  control- 
ling the  lowering  of  the  rock  by  the  derrick,  and  was  not  the  only  thing 
needed,  to  make  it  safe,  to  keep  it  wet,  as  directed  by  Mallison?  A.  Don't 
know." 

We  think  the  court  below  erred  in  refusing  to  require  the  jury  to  answer 
these  questions  in  a  proper  manner.  The  questions  are  material,  and  there 
'  was  some  evidence  introduced  applicable  to  every  one  of  them. 

The  judgment  of  the  court  below  will  be  reversed*  and  cause  remanded  for 
a  new  trial. 

(All  the  justices  concurring.) 
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(S6  Kan.  722) 

Daboy  V.  McOabthy. 

(Supreme  Court  of  Kansas,    November  5,  1888.) 

1.  EviDSKOB — Cbbtifibd  Copt  of  Lrtteb  Reobivbd  bt  Land-Officbbs. 

The  copy  of  an  official  letter  received  by  the  register  or  receiver  of  any  land-office 
of  the  United  States  from  any  department  of  the  government  of  the  United  States, 
that  has  been  duly  certified  by  the  register  or  receiver  having  the  custody  of  such 
letter,  is  admissible  in  evidence  the  same  as  the  original;  and,  where  the  official 
charact-er  of  the  letter  is  apparent  upon  its  face,  it  is  unnecessanr  for  the  certifying 
officer  to  state  in  his  certincate  that  it  is  the  copy  of  an  official  letter. 

2,  Public  Lands— Commissionbb  of  Gbnebal  Land-Office— Jubisdiction. 

The  commissioner  of  the  general  land-office  has  supervisory  control  over  the 
subordinate  officers  in  the  land  department,  and  can  revise  and  correct  their  de- 
cisions; and,  where  an  erroneous  entry  made  by  the  register  and  receiver  was  can- 
celed by  tlie  commissioner,  it  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  it  was  done  in  accordance  with  the  rules  governing  such  action,  and 
upon  sufficient  evidence. 

Error  from  Ottawa  county. 

L.  J,  Crans  and  Thompson  &  Ricliards,  for  plaintiff  in  error.  D.  C.  Chip- 
man^  for  defendant  in  error. 

Johnston,  J.  This  was  an  action  in  ejectment,  brought  by  Michael  Darcy, 
to  recover  from  William  F.  McCarthy  the  possession  of  the  N.  E.  J  of  the  N. 

E.  4  of  section  9,  in  township  10  S.,  of  range  5  W.  The  judgment  rendered 
at  the  first  trial  was  vacated  upon  a  demand  made  under  section  599  of  the 
Code,  and  the  second  trial  was  had  before  the  court  without  a  jury. 

'  To  maintain  his  action,  the  plaintiff  offered  in  evidence  the  duplicate  re- 
ceipt of  the  receiver  of  the  United  States  land-office  at  Concordia,  Kansas, 
which  is  as  follows: 

"Receiver's  Office,  Concordia,  Kansas. 

**No.  2,495.    Pre-emption  Act  of  1841.    See  Commissioner's  Letter  G,  of 
September  10, 1883. 

**  September  14,  1884. 
"Received  from  Michael  Darcy,  of  Ottawa  county,  Kansas,  the  sum  of  two 

hundred  dollars  and  cents:  being  in  full  for  the  north-east  quarter  of 

section  No.  9,  in  township  No.  10  south,  range  No.  5  west,  containing  one 

hundred  and  sixty  and hundredths  acres,  at  $1.25  per  acre,  $200. 

"E.  J.  Jenkins,  Receiver." 

There  was  also  offered  in  evidence  by  the  plaintiff  a  certified  copy  of  a  let- 
ter of  the  commissioner  of  the  general  land-office,  which  is  as  follows: 

"Washington,  D.  C,  September  10,  1883. 
*^ Register  and  Receiver,  Concordia,  Kansas — Gentlemen:    I  am  in  re- 
ceipt of  your  letter  of  the  thirty-first  ult.,  transmitting  pre-emption  proof  of 
Michael  Darcy  for  my  consideration.    Darcy  filed  D.  S.  10,186  for  N.  E.  J 
9, 10  S.,  5  W.,  December  11,  1882;  alleged  settlement,  November  6, 1882.     W. 

F.  McCarthy  made  H.  E.  16,880,  November  11,  1882.  There  is  no  reason 
why,  upon  proof*  being  made  to  your  satisfaction,  you  should  not  allow  Darcy 
to  make  his  cash  entry,  he  having  complied  with  the  requirements  of  the  law 
in  the  matter  of  giving  notice  of  such  intention.  I  return  the  papers  trans- 
mitted with  your  letter. 

"Respectfully,  N.  C.  McFarland,  Commissioner." 

This,  with  testimony  showing  the  value  of  the  possession  to  be  $100,  was 
all  the  proof  offered  by  the  plaintiff,  and  the  defendant  then  offered  in  evi- 
dence a  copy  of  another  communication  from  the  commissioner  of  the  gen- 
eral land-office,  which,  with  the  certificate  of  the  register  of  the  local  office,  is 
as  follows: 
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"Department  of  the  Interior,  General  Land-Office. 

"Washington,  D.  C,  October  4,  1883. 
** Register  and  Receiver,  Concordia,  JTaw^a*— Gentlemen:  By  my  letter 
G,  of  September  10,  1883,  you  were  instructed  to  allow  Michael  Darcy  to 
make  entry,  upon  proofs  admitted,  of  N.  E.  J  9,  10  S.,  5  W.,  recorded  by  his 
D.  S.  10,186.  It  appears  from  a  letter  of  Messrs.  Olney  &  Co.,  who  write  in 
behalf  of  \Vm.  F.  McCarthy,  who  made  H.  E.  16.880  on  said  tract  Novem- 
ber 11,  1882,  and  the  records  of  this  office  corroborative  of  tlieir, statements, 
that  McCarthy  had  Instituted  a  contest  against  H.  E.  15,673  by  Darcy  on  this 
same  land,  which  he  prosecuted  to  a  final  decision,  canceling  said  H.  E. 
15,673,  October  30,  1882.  This  action  gave  McCarthy  a  preference  right  for 
thirty  days,  under  act  of  May  14,  1880."  As  McCarthy  made  his  H.  E.,  Octo- 
ber 11,  1882,  he  was  strictly  within  the  law,  and  any  action  allowing  Darcy's 
entry  was  erroneous.  I  have  therefore  now  to  rescind  said  letter  of  Septem- 
ber 10,  1883,  of  which  action  you  will  advise  Darcy. 

"Respectfully.  K.  C.  MoFarland,  Commissioner." 

"U.  S.  Land-Office,  Concordia,  Kansas. 

"November  26,  1883. 
"I  hereby  certify  that  the  above  and  foregoing  is  a  true  copy  of  the  U.  S. 
land  commissioner's  letter  G,  now  on  file  among  the  records  o(  this  office. 

"S.  H.  Dodge,  Register." 

The  plaintiff  objected  to  the  admission  of  this  testimony,  but  the  court  re* 
ceived  it,  and  gave  final  judgment  in  favor  of  the  defendant;  and  the  only 
ground  of  reversal  urged  here  is  the  admission  of  the  commissioner's  letter. 

One  objection  is  that  the  letter  was  not  properly  certified.  We  deem  the 
certificate  to  be  sufficient.  Copies  of  any  official  letter  or  communication,  ro- 
ceived  by  the  register  or  receiver  of  any  land-office  of  the  United  States  from 
any  department  of  the  government,  that  has  been  duly  certified  by  the  regis- 
ter or  receiver  having  the  custody  of  such  official  letter  or  communication,  is 
admissible  in  evidence  the  same  as  the  original.     Code,  §  384. 

The  certificate  is  claimed  to  be  defective  because  it  fails  to  show  that  the 
letter  to  which  it  is  attached  is  the  copy  of  an  official  letter.  It  appears  to  be 
a  letter  addressed  by  the  commissioner  of  the  general  land-office  to  his  sub- 
ordinates, upon  a  matter  .which  clearly  comes  within  the  scope  of  the  official 
duty  of  those  officers.  The  official  character  of  the  letter  is  clearly  disclosed 
upon  its  face,  and  no  statement  in  the  cettificate  could  change  or  make  its 
character  more  apparent. 

It  is  also  claimed  that  the  action  of  the  register  and  receiver  in  allowing 
the  cash  entry  of  the  plaintiff  is  conclusive  on  the  land  department,  and  that 
the  commissioner  had  no  authority  to  do  that  which  his  letter  attempted  to 
do.  Although  proof  of  the  right  to  enter  land  must  be  made  to  the  satisfac- 
tion of  the  register  and  receiver,  they  are  not  the  final  arbiters  of  such  right. 
They  make  returns  of  entries  of  land  to  the  general  land-office,  which  is  under 
the  charge  of  the  commissioner.  That  officer  has  supervisory  control  over 
the  subordinate  officers  in  the  land  department,  and  can  revise  and  correct 
their  decisions.  The  entry  relied  on  by  the  plaintiff  was  allowed  by  mistake, 
and  without  authority  of  law,  and  it  was  clearly  competent  for  the  commis- 
sioner to  cancel  and  set  it  aside.  Bellows  v.  Todd,  34  Iowa,  31.  It  seem» 
that  before  the  entry  was  made  the  plainti^  and  defendant  had  both  settled 
upon,  and  were  seeking  to  acquire  title  to,  this  land.'  The  plaintiff  then 
claimed  it  under  a  homestead  entry,  but  the  defendant  instituted  a  contest 
which  resulted  in  the  decision  made  October  30,  1882,  canceling  the  entry. 
Under  an  act  of  congress,  this  gave  McCarthy,  the  successful  contestant,  30 
days  in  which  to  enter  the  same  land.    21  U.  S.  St.  at  Large,  c.  89,  §  2.    Dur- 
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ing  this  time  a  preference  was  given  to  the  defendant,  which  was  availed  of 
and  exercised  by  him  on  November  11,  1882,  when  he  made  a  homestead  en- 
try* This  homestead  entry  gave  the  defendant  the  superior  right,  and  barred 
the  plaintiff  from  acquiring  any  riglit  to  the  land  until  the  entry  was  con- 
tested and  canceled.  Xotwitiistanding  this,  the  officers  of  the  land  depart- 
ment, through  a  mistake,  permitted  a  filing  to  be  made  on  the  land  by  the 
plaintiff  on  December  12,  1882,  in  which  he  claims  settlement  on  November 
6,  1882.  As  the  land  had  already  been  taken,  and  was  not  subject  to  entry 
by  the  plaintiff,  this  mistaken  action  of  the  officers  gave  him  no  right. 

It  is  argued  for  the  plaintiff  that  under  section  383  of  the  Code  his  dupli- 
cate receipt  is  proof  of  title  against  all  but  the  holder  of  the  actual  patent, 
which  is  not  in  the  hands  of  the  defendant.  This  is  a  rule  of  evidence  pre- 
scribed by  the  Code,  and  is  applicable  in  a  controversy  between  citizens, 
where  the  duplicate  receipt  is  held  with  the  concurrence  of  the  United  States 
authorities.  The  title  to  the  public  lands  belongs  to  the  United  States,  and 
congress  is  given  full  authority  to  dispose  of  the  lands,  and  to  make  all  need- 
ful rules  and  regulations  respecting  the  same.  Section  3,  art.  4,  Const. 
U.  S.  A  land  department  has  been  created  by  congress,  and  rules  pre- 
scribed for  the  disposal  of  the  public  lands,  and  to  the  officers  of  that  depart- 
ment the  duty  of  selling  and  disposing  of  the  lands  is  committed.  They 
can  only  sell  or  dispose  of  these  lands  in  the  manner  prescribed  by  con- 
gress. In  disposing  of  them  there  are  doubtless  many  mistakes  made,  but 
the  matter  is  within  the  control  of  the  land  department  until  the  patent  is- 
sues, and  the  mistakes  may  be  corrected  by  the  officers  of  that  department. 
The  entry  of  the  plaintiff,  having  been  made  without  authority,  was  right- 
fully canceled  and  set  aside  by  the  commissioner,  and  the  effect  of  the  dupli- 
cate receipt,  as  evidence  of  title,  was  destroyed.  It  being  within  the  scope  of 
the  duties  of  the  commissioner  to  make  the  correction,  and  to  cancel  the  er- 
roneous entry,  it  will  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  it  was  done  in  accordance  with  the  rules  governing  such  action, 
and  upon  sufficient  evidence.  His  action  left  the  whole  matter  before  the 
land  department  of  the  government  for  adjustment,  where  the  rights  of  the 
parties  could  be  further  contested,  and  an  appeal  from  the  decision  of  the 
commissioner  could  be  taken  to  the  secretary  of  the  interior.  Whatever  may 
be  the  status  of  the  controversy  between  the  parties  there,  it  is  plain,  from 
the  evidence  in  the  record  here,  that  the  plaintiff  was  not  entitled  to  recover. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


(36  Kan.  731) 

State  v,  Whitaker. 
{Supreme  Court  of  Kansas.    November  5.  1886.) 

1.  Ceiminal  Law— Trial— Instruction— Applicability  to  Facts. 

An  instruction  oaght  not  to  be  given,  although  it  is  a  correct  statement  of  the 
law  in  the  abstract,  which  is  not  applicable  to  the  facts  that  are  in  proof. 

2.  Homicide — ^Murdbr — Instruction — Evidence. 

Where  the  defendant  is  charged  with  the  crime  of  murder  in  the  first  degree,  an 
instruction  which  contains  inferences  and  suggestions  to  the  jury  not  warranted  by 
the  facts  in  proof  is  erroneous,  and,  unless  it  clearly  appears  that  the  defendant  did . 
not  sustain  any  injury  by  such  misdirection,  the  verdict  in  such  a  case  must  be  set 
aside. 

Appeal  from  Osborne  county. 

On  June  1,  1885,  the  following  information,  omitting  court,  title,  and 
verification,  was  filed  in  the  district  court  of  Osborne  county: 

"I,  the  undersigned,  county  attorney  of  said  county,  in  the  name,  hj  the 
authority,  and  on  behalf  of  the  state  of  Kansas,  give  information  that  on  the 
nineteenth  day  of  May,  A.  D.  1885,  in  said  county  of  Osborne  and  state  of 
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Kansas,  one  John  11.  Millei;  John  Cranshaw,  and  Albert  Whitaker  did  then 
and  there  unlawfully,  feloniously,  purposely,  and  of  their  deliberate  and  ])re- 
meditited  malice,  make  an  assault  in  and  upon  one  Delbert  J.  Tunison,  then 
and  there  being;  and  that  the  said  John  R.  Miller  a  certain  double-barreled 
shotgun  then  and  there  loaded  and  charged  with  gunpowder  and  shot,  which 
said  shotgun  he,  the  said  John  R.  Miller,  then  and  there  in  both  of  his  hands 
had  and  held  to,,  against,  and  upon  him,  the  said  Delbert  Tunison,  then  and 
there  purposely,  and  of  his  deliberate  and  premeditated  malice,  did  discharge 
and  shoot  off;  and  that  the  said  John  R.  Miller,  with  the  shot  aforesaid,  then 
and  there,  by  force  of  the  gunpowder  aforesaid,  shot,  discharged,  and  sent 
forth  as  aforesaid,  out  of  the  said  shotgun  by  him,  the  said  John  R.  Miller, 
then  and  there  so  as  aforesaid  discharged  and  shot  off,  him,  the  said  Delbert 
J.  Tunison,  in-and  upon  the  left  side  of  the  neck  of  him,  the  said  Delbert  J. 
Tunison,  did  strike,  penetrate,  and  wound,  giving  unto  him,  the  said  Delbert 
J.  Tunison,  by  the  means  and  in  the  manner  aforesaid,  one  mortal  wound, 
of  the  length  of  two  and  one-half  inches,  and  of  the  depth  of  six  inches,  of 
which  said  mortal  wound  he,  the  said  Delbert  J.  Tunison,  shortly  died,  to- 
wit,  in  about  three  hours  after  said  wound  was  inflicted.  The  said  de- 
fendants John  Cranshaw  and  Albert  Whitaker  then  and  there,  by  the  means 
and  in  the  manner  aforesaid,  aided,  abetted,  and  assisted  the  said  John  R. 
Miller  to  do  as  above  set  forth.  The  said  John  R.  Miller,  John  Cranshaw, 
and  Albert  Whitaker,  in  manner  and  by  the  means  aforesaid,  purposely,  and 
of  their  deliberate  and  premeditated  malice,  him,  the  said  Delbert  J.  Tunison, 
did  kill  and  murder,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of  Kansas. 

"A.  Saxey,  County  Attorney." 

Trial  commenced  October  12, 1885,  before  the  court  with  a  jury.  On  Octo- 
ber 16th  the  jury  returned  a  verdict  against  the  defendant  Albert  Whitaker, 
finding  him  guilty  of  murder  in  the  first  degree.  On  the  same  day  the  de- 
fendant filed  his  motion  in  arrest  of  judgment,  and  also  his  motion  for  a  new 
trial.  On  October  17th  both  the  motions  were  overruled.  The  defendant 
was  sentenced  in  accordance  with  the  verdict,  and  from  the  sentence  and 
judgment  he  appeals  to  this  couit. 

/S.  B.  Bradford,  Atty .  Gen .,  and  A .  Saxey,  for  the  State.  Walrond,  Mitchell 
&  Huron  and  Hays  &  Pitts,  for  appellant. 

HoRTON,  C.  J.  The  information  filed  in  this  case  charges  John  R.  Miller 
with  the  murder  of  Delbert  J.  Tunison, and  also  charges  John  Cranshaw  and 
Albert  Whitaker  with  having  aided,  abetted,  and  assisted  in  the  commission 
of  the  crime.  John  R.  Miller  was  convicted  of  murder  in  the  second  degree, 
from  which  he  appealed  to  this  court.     The  opinion  of  this  court  was  handed 

down  affirming  that  conviction.    State  v.  Miller,  35  Kan. ;  S.  C.  10  Pac. 

Kep.  865.  Whitaker  was  convicted  of  murder  in  the  first  degree  at  the  Octo- 
ber term  of  the  district  court  of  Osborne  county  for  1885,  from  which  con- 
viction he  appeals. 

It  is  claimed  that  the  information  upon  which  he  was  tried  charges  only 
an  assault  upon  D.  J.  Tunison,  and,  if  it  charges  anything  more  than  an  as- 
sault, that  it  does  not  charge  murder  in  the  first  degree.  While  the  language 
of  the  information  is  subject  to  some  criticism,  we  think  it  issufiicient  within 
the  authority  of  Smith  v.  State^  1  Kan.  365,  and  State  v.  Brown,  21  Kan. 
38,  as  an  information  for  murder  in  the  first  degree.  It  alleges,  among  other 
things,  that  on  May  19, 1885,  in  the  county  of  Osborne  and  state  of  Kansas, 
John  R.  Miller,  John  Cranshaw,  and  Albei-t  Whitaker  did  then  and  there  un- 
lawfully, feloniously,  purposely,  and  of  their  deliberate  and  premeditated 
malice,  make  an  assault  upon  I).  J.  Tunison;  that  John  R.  Miller  did  pur 
posely,  and  of  his  deliberate  and  premeditated  malice,  shoot  off  and  discharge 
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against  the  said  Tunison  a  double-barreled  shotgun,  loaded  with  gunpowder 
and  shot,  then  and  there  held  in  his  hands,  giving  him  a  mortal  wound,  of 
which  he  died  in  a  few  hours  thereafter;  that  John  Cranshaw  and  Albert 
Whitaker  then  and  there,  by  the  means  and  in  the  manner  aforesaid,  aided, 
abetted,  and  assisted  John  R.  Miller  to  do  the  acts  set  forth;  and  that  said 
John  R.  Miller,  John  Cranshaw,  and  Albert  Whitaker,  in  the  manner  and  by 
the  means  stated,  purposely,  and  of  their  deliberate  and  premeditated  malice, 
did  kill  and  murder  said  Tunison.  The  information,  taken  together,  alleges 
that  the  killing  of  Tunison  was  willful,  deliberate,  and  premeditated. 

The  evidence  on  the  part  of  the  state  conduced  to  show  that  on  Saturday, 
May  16,  1885,  a  difficulty  occurred  between  Tunison  and  his  wife.  Her 
father,  Jeremiah  Miller,  who  lived  a  few  miles  away,  learned  of  the  trouble 
on  Sunday  evening,  and  went  at  once  to  the  residence  of  the  defendant 
Whitaker,  who  was  a  near  neighbor  of  the  Tunisons,  and  remained  until 
Monday  forenoon.  In  the  forenoon  of  that  day,  while  Tunison  was  absent 
from  home,  Jeremiah  Miller,  accompanied  by  Albert  Whitaker,  went  to  Tuni- 
son's  house,  hitched  up  a  pair  of  horses  found  there  to  a  wagon,  and  took  Mrs. 
Tunison  and  her  children  to  his  home,  carrying  with  him  some  goods  and  a 
cow,  which  property,  together  with  the  horses,  Mrs.  Tunison  claimed  as  her 
own;  that  on  Sunday  preceding  the  killing  of  Tunison,  as  James  liwyer  and 
wife  were  driving  up  to  the  house  of  Richard  Dej,  Whitaker  came  out  from 
the  stable,  up  to  the  wagon,  and  handed  Dey  a  chain,  saying,  "Here's  your 
chain, — I  will  let  you  take  it  home;"  that  Dey  then  reached  down  in  Whit- 
aker's  shirt-pocket,  and  pulled  out  a  pistol;  that  Dey  asked  Whitaker  what 
use  he  had  for  it;  that  he  answered,  "He  might  have  use  for  it  before  to- 
morrow morning;"  that  Dey  asked  him  who  he  was  about  to  get  into  trouble 
with,  and  that  Whitaker  said,  "Tlie  man  in  the  stone  house,"  pointing  to 
where  Tunison  lived;  that  he  said  he  h^id  been  looking  in  his  trunk  for  cart- 
ridges, but  had  not  found  any;  that  he  was  going  up  to  where  Bey  was  to  see 
if  h^  could  get  some;  that  on  the  same  Sunday  night  Whitaker  said  to  George 
Piatt  he  "wanted  to  see  Dick  Dey  to  get  some  cartridges  of  him;  that  he  had 
laid  out  a  couple  of  men  in  his  time,  and  expected  to  have  another  laid  out 
before  sundown, — a  person  about  six  feet  and  a  half  tall;"  that  upon  being 
asked  "Who  he  was  in  trouble  with,"  he  said,  "His  cousin,  Dell  Tunison;" 
that  Whitaker  brought  word  to  the  Millers  on  Monday,  the  18th,  that  Tuni- 
son was  to  come  uptliat  night  and  take  the  horses  away;  that  JohnR.  Miller 
and  Charles  Miller  are  sons  of  Jeremiah  Miller,  and  brothers  to  Mrs.  Tuni- 
son; that  John  Cranshaw  is  a  son-in-law  of  Jeremiah  Miller,  and  Albert 
Whitaker,  the  defendant,  a  cousin  of  Tunison,  and  that  all  of  these  persons 
were  at  Miller's  the  night  of  the  murder;  that  about  11  o'clock  p.  m.  of  said 
May  18th,  John  Miller  and  Charles  Miller  went  down  to  the  stable  in  antici- 
pation of  Tunison  coming  to  retake  the  horses;  that  about  12  or  1  o'clock 
that  night  John  Miller,  without  any  excuse  or  justification,  shot  and  killed 
Tunison  at  the  stable;  that  on  Tuesday  morning,  May  19th,  Whitaker  told 
John  Loe,  "Dell  Tunison  was  dead;  that  he  came  up  to  the  Millers'  for  the 
property  the  night  before,  and  John  Miller  shot  him;"  that  upon  being  asked 
whether  Tunison  tried  to  get  away,  he  said,  "No,  we  surrounded  the  stable;" 
that  Mrs.  Loe  asked  who  was  there,  and  he  answered,  "John  Cranshaw, 
Charley  and  John  Miller,  and  himself;  that  John  and  Charley  Miller  were  in 
the  stable  when  Tunison  came  for  the  horses,  and  Cranshaw  and  himself  were 
on  the  outside  of  the  stable." 

Upon  the  evidence  introduced  by  the  state  there  was  sufficient  before  the 
jury  to  justify  the  verdict  rendered,  because  if  the  killing  of  Tunison  by  Mil- 
ler was  wholly  without  justification,  and  Cranshaw  and  Whitaker  were  out- 
side of  the  bam  while  John  and  Charles  Miller  were  in  the  inside,  the  evi- 
dence is  amply  sufficient  to  show  that  Cranshaw  and  Whitaker  were  aiding 
and  abetting  the  commission  of  the  crime.    Therefore,  if  no  question  was  be- 
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fore  U8  other  than  the  one  urg«ed  so  strenuouslj, — that  the  evidence  does  not 
support  the  verdict, — we  would  necessarily  decide  the  appeal' adversely. 

A  serious  question,  however,  is  presented  upon  the  following  instruction 
of  the  trial  court:  "If  you  believe  from  the  evidence  that  John  B.  Miller  was 
justified  in  killing  Tunison,  then  you  will  find  the  defendant  not  guilty,  un- 
less you  shall  find  that  defendant  falsely  reported,  directly  to  John  R.  Miller, 
or  through  others  to  John  B.  Miller,  cei-tain  threats,  which  he  claimed  de- 
ceased had  made  to  him  with  reference  to  the  persons  and  property  of  the 
Millers,  and  thereby  produced  in  the  mind  of  John  B.  Miller  such  a  reason- 
able and  honest  conviction  that  he  (John  B.  Miller)  was  in  danger  of  his  life 
from  Tunison  at  the  time  of  the  shooting  as  would  justify  John  B.  Miller  in 
killing  Tunison,  when,  as  a  matter  of  fact,  the  deceased,  Delbert  J.  Tunison, 
did  not  utter  to  the  defendant  the  threats  which  he  so  reported,  directly  or 
indirectly,  to  John  B.  Miller.  Under  these  circumstances,  if  you  shall  find 
that  defendant  falsely  reported  such  threats,  directly  or  indirectly,  or  through 
others,  to  John  B.  Miller,  with  intent  to  cause  John  B.  Miller  to  kill  deceased, 
and  you  shall  find  that  John  B.  Miller  did  kill  the  deceased  by  reason  of  the 
honest  and  reasonable  fear  induced  by  said  threats  so  communicated,  and  that 
it  was  not  actually  necessary  for  John  B.  Miller  to  kill  deceased  to  preserve 
bis  own  life,  then  you  may  find  the  defendant  guilty,  although  you  may  be- 
lieve John  B.  Miller  was  justified  in  killing  the  deceased,  oryou  may  find  the 
defendant  guilty  of  a  higher  degree  of  crime*  if  any,  than  you  believe  John 
R.  Miller  guilty  of." 

On  the  p^irt  of  the  defense,  evidence  was  offered  showing  that,  on  May  18th, 
D.  J.  Tunison  said  to  Bichard  Dey,  "He  would  go  up  to  the  Millers',  steal  the 
horses,  murder  the  outfit,  set  the  things  on  fire,  and  skip  the  country." 
William  Price  also  testified  that  he  saw  Tunison  witliWhitakeron  May  18th, 
and  that  Tunison  said  to  Whitaker,  at  the  time,  "He  was  going  over  to  get 
his  brother  Bill,  and  a  couple  of  six-shooters,  and  go  and  get  his  property  at 
theMiUers'." 

Mrs.  Tunison  testified  that  on  Monday,  the  18th,  between  5  and  6  o'clock, 
after  she  had  reached  her  father's  house,  Whitaker  came  to  the  house,  and 
told  them,  "Dell  said  he  would  go  over  and  get  his  brother  Will,  and  two  six- 
shooters,  and  come  up  and  take  the  property,  set  the  ranch  on  fire,  and,  if 
any  of  us  interfered,  he  would  kill  us;"  that  "there  were  present  at  this  con- 
versation, besides  herself,  her  father  and  mother,  Mrs.  Granshaw,  and  her 
three  younger  sisters ;  that  John  Miller  and  John  Granshaw  came  to  the  house 
that  night  at  about  9  o'clock,  and  she  communicated  to  them  the  threats 
Whitaker  said  Dell  had  made."  Mrs.  Jeremiah  Miller  also  testified  that 
these  threats,  reported  by  Whitaker  as  coming  from  Dell  Tunison,  were  com- 
municated by  her  to  John  Miller  on  the  evening  of  May  18th. 

What  occurred  at  the  stable  when  Tunison  was  killed  on  the  night  of  May 
18th,  according  to  the  defense,  is  as  follows:  "Gharles  Miller  took  a  gun, 
from  his  father's  house,  down  to  the  stable  that  night,  a  little  after  eight 
o'clock,  and  set  it  down  just  on  the  inside,  and  then  went  back  to  the  house, 
and  watched  to  see  if  any  one  came  to  the  stable ;  that,  about  a  quarter  of 
eleven,  he  heard  a  noise  at  the  stable,  and  John  went  with  him  down  there; 
that  both  of  them  went  into  the  stable,  and  sat  down ;  after  being  there  about 
an  hour,  Dell  Tunison  c^ime  into  the  stable  at  an  opening,  went  up  to  a  horse 
which  belonged  to  Granshaw.  He  untied  it,  and  took  it  out.  He  tied  this 
horse  to  a  post  near  by,  and  returned  to  the  stable.  At  this  time  John  had 
the  gun  which  Gharles  had  taken  to  the  stable.  When  Tunison  came  in,  John 
said  to  him,  *  Halt  I '  Tunison  said,  *  Go  to  hell,  you  damned  son  of  a  bitch ; 
Tve  got  the  drop  on  you,  and  I  shall  kill  you  for  luck;'  drawing  a  revolver 
from  his  coat.  As  these  words  were  uttered,  John  Miller  shot  Tunison  in 
the  neck.    He  fell  backwards,  and  died  in  a  few  hours  afterwards." 

In  regard  to  the  instruction  complained  of,  the  argument  of  the  state  is  as 
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follows:  "A  homicide  is  committed.  A.  deliberately  and  premedltatedly pro- 
cures B.  to  do  it-  Knowing  that  the  deceased  will  be  at  a  certain  place  at  a 
certain  time,  he  reports  to  B.  false  threats  of  an  intent  on  the  part  of  the  de- 
ceased to  do  great  bodily  harm  to  B.  At  the  time  and  place  B.  meets  the  de- 
ceased, and,  his  mind  being  poisoned  by  the  communications  of  A.,  he  be- 
lieves that  he  is  in  danger  of  his  life,  or  great  bodily  harm;  and,  to  pre- 
vent it,  the  homicide  is  committed  by  him.  So  far  as  B.  is  concerned,  the 
homicide  is  justifiable.  But  A.,  deliberately  and  premedltatedly  intending  to 
accomplish  the  killing  of  the  deceased,  adopted  such  means  as  would  effect 
that  end,  and.  the  killing  results  by  reason  of  the  means  A.  deliberately 
adopted  for  that  purpose.  A.  would  be  guilty  of  murder  in  the  first  degree, 
although  B.'s  act,  so  far  as  he  alone  was  concerned,  was  justifiable.  B.  was 
but  the  blind,  irresponsible  instrument  of  another  mind." 

The  proposition,  thus  stated,  is  a  sound  one,  but  we  do  not  think  the  evi- 
dence in  the  case  warrants  the  instruction.  It  is  probably  true  that  John  and 
Charles  Miller  were  at  the  stable  on  the  night  of  the  killing  of  Tunison  on 
account  of  the  threat  reported  by  Whitfiker:  that  Tunison  said  he  was  com- 
ing after  the  horses  which  had  been  taken  away  from  his  house.  But  there 
is  sufficient  evidence  in  the  record  to  show  that  Tunison  intended  to  come 
that  night  to  retake  the  horses,  and  it  is  undoubtedly  true  he  gave  out  that 
he  was  coming  so  to  do.  This  is  corroborated  by  the  fact  that  he  did  come 
that  very  night  for  that  purpose. 

The  court  in  its  instruction  suggested  that  this  threat,  as  well  as  the  oth- 
ers, was  falsely  reported  by  Whitaker.  The  suggestion  of  its  falsity,  in  ab- 
sence of  any  proof,  ought  not  to  have  been  made  by  the  court,  and  it  was  'JOt 
consistent  with  the  evidence  for  the  court  to  intimate  that  this  threat  was 
not  uttered  by  Tunison.  There  is  no  affirmative  evidence  in  the  record  that 
the  other  threats  reported  by  Whitaker  to  have  been  made  by  Tunison  were 
not  so  made,  but  the  other  threats  are  so  extravagant,  and  so  unlikely  to 
have  been  made  by  any  person  about  to  commit  such  acts,  that  we  suppose 
the  jury  might  have  inferred  the  threats  "to  burn  the  house,  and  kill  the 
Millers,"  were  never  uttered  by  Tunison. 

We  cannot  perceive  that  the  extravagant  threats  about  the  killing  and 
burning,  reported  by  Whitaker  to  have  been  made  by  Tunison,  induced  in 
John  Miller  such  an  honest  and  reasonable  fear  as  caused  him  to  believe  it 
was  actually  necessary  to  kill  Tunison  to  preserve  his  own  life.  Upon  the 
facts  disclosed  in  the  record,  we  do  not  think  that  the  court  ought  to  have 
intimated  to  the  jury  that  the  threats  so  communicated  were  likely  to  have 
that  effect  upon  Miller.  If  the  killing  of  Tunison  was  justifiable,  it  was 
upon  the  testimony  of  the  defense  that,  when  he  entered  the  opening  of  the 
stable  at  the  time  he  was  shot,  he  drew  a  revolver  as  if  to  shoot  Miller,  at  the 
same  time  stating,  "I've  got  the  drop  on  you,  and  I  shall  kill  you  for  luck." 
The  defense  attempted  to  show  that  Tunison  was  not  only  trying  to  get  pos- 
session of  the  horses  which  his  wife  had  taken  away,  but  was  also  attempt- 
ing to  steal  the  horse  owned  by  Granshaw;  and  when  Miller  called  him  to 
halt,  as  he  was  entering  the  stable,  he  attempted  to  take  his  life.  Upon  the 
evidence  offered  by  the  state,  the  threats  communicated  to  John  Miller  were 
no  justification  to  Miller  for  the  killing  of  Tunison.  Upon  the  theory  of  the 
defense,  the  threiits  communicated  were  not  the  direct  cause  of  the  killing  of 
Tunison. 

Again,  the  threats  reported  by  Whitaker  were  communicated  to  John  and 
Charles  Miller  several  hours  before  the  killing  of  Tunison.  There  was  ample 
time  after  the  report  of  these  threats  for  the  parties  to  have  had  Tunison  ar- 
rested, if  these  threats  in  any  way  created  fear  in  their  minds  that  their  lives 
were  in  danger,  or  great  bodily  harm  likely  to  occur.  No  such  steps  were 
taken.  StaU  v.  Rose,  30  Kan.  501;  S.  C,  1  Pac.  Rep.  817.  Upon  no  view  of 
the  evidence  embraced  in  the  record  can  we  assume  that  John  Miller  was  an 
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"innocent  agent"  in  the  killing  of  Tunison;  nor  does  the  evidence  show  in 
any  way  that  he  was  the  blind  and  irresponsible  instrument  of  Whitaker. 
No  fair  inferences,  from  the  facts  in  proof  upon  the  trial,  warrant  the  theory 
that  John  Miller  was  the  "innocent  agent."  Miller  was  either  guilty  of 
murder  in  killing  Tunison,  or  else  the  homicide  was  justifiable  on  account  of 
the  words  and  acts  of  Tunison  at  the  time  that  Miller  shot  him.  Only  upon 
the  theory  that  John  Miller  was  the  "innocent  agent"  of  Whitaker  could  the 
court  have  given  the  instruction  complained  of.  It  is  impossible  for  us  to 
say  that  this  instruction  was  not  the  controlling  one  with  the  jury.  In  our 
opinion,  it  was  wholly  erroneous. 

Because  of  the  instruction  given  herein  referred  to,  the  judgment  is  re- 
versed, and  the  prisoner  will  be  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


(35  Kan.  714) 

State  &c  reL  Doolittle,  Co.  Atty.,  etc.,  v.  Bbayman. 
{Supreme  Cowt  of  Kanscu,    November  5,  1886.) 

1,  Writ  and  Pkocess— Issub  of  Summonb  by  Juotice  of  the  Peace. 

The  jurisdiction  of  a  justice  of  the  peace  is  liinited,  in  civil  actions,  to  the  county 
in  which  he  resides,  and  for  which  he  has  been  elected;  and  where  an  action  is 
brought  before  him,  and  service  obtained  upon  one  defendant,  he  has  no  authority 
to  issue  a  summons  in  such  action  to  an  officer  of  another  county,  there  to  be  served 
upon  another  defendant. 

2.  Same— Civil  Code  Kan. 

The  provisions  of  the  Civil  Code  authorizing  the  issuance  of  a  summons  to  a 
county  other  than  the  one  in  which  the  action  is  brought  are  not  applicable  to  pro- 
ceedings before  a  justice  of  the  peace. 

Error  from  Wabaunsee  county. 

A,  H.  Ca8€f  for  plaintiff  in  error.     Geo,  G.  Cornell,  for  defendant  in  error. 

Johnston,  J.  This  was  a  proceeding  in  mandamus,  brought  by  the  state 
upon  the  relation  of  the  county  attorney  of  Wabaunsee  county,  to  compel  D. 
B.  Brathan,  a  justice  of  the  peace  of  that  county,  to  issue  a  summons  in  an 
action  instituted  before  him  to  a  defendant  who  resided  in  Shawnee  county. 
The  summons  was  asked  for  in  an  action  in  which  J.  F.  Limerick  &  Co.  were 
plaintiffs,  and  A.  W.  Miles  and  Tom  E.  Guest  were  defendants,  to  recover 
upon  a  promissory  note  which  A.  W.  Miles  had  made  and  delivered  to  the 
Burlington  Insurance  CJompany,  and  which  had  been  indorsed  by  that  com- 
pany to  Tom  E.  Guest,  who  had  in  turn  transferred  the  same  to  J.  F.  Lim- 
erick &  Co.  Tom  E.  Guest  was  a  resident  of  Wabaunsee  county,  but  A.  W. 
Miles  was  a  bona  fide  resident  of  Shawnee  county.  The  defendant  refused 
to  issue  the  summons  to  the  sheriff  of  Shawnee  county,  claiming  that  he  had 
no  jurisdiction,  as  a  justice  of  the  peace  of  Wabaunsee  county,  over  a  de- 
fendant residing  outside  of  such  county,  and  had  no  authority  to  issue  the 
summons  to  any  officer  of  Shawnee  county.  The  district  court  held  that  the 
justice  of  the  peace  could  not  be  compelled  to  issue  the  summons,  and  re- 
fused a  peremptory  writ,  and  the  plaintiff  seeks  here  a  reversal  of  that  ruling. 

The  only  question  presented  by  the  record  is,  where  a  right  of  action  exists 
against  two  persons  living  in  different  counties,  and  an  action  is  brought  be- 
fore a' justice  of  the  peace  where  one  of  them  resides,  and  service  obtained 
upon  him,  whether  the  justice  of  the  peace  could  issue  a  summons  to  an  offi- 
cer of  another  county,  and  obtain  jurisdiction  of  the  defendant  residing  out- 
side of  the  county  where  his  court  is  held.  It  is  not  claimed  that  authority 
for  such  a  practice  is  expressly  given  by  theCode  regulating  procedure  before 
justices  of  the  peace.  The  claim  is  that  the  provisions  of  section  60  of  the 
Code  of  Civil  Procedure,  with  respect  to  summoning  a  co-defendant  living 
outside  of  the  county  where  the  action  is  brought,  is  made  applicable  by  the 
following  provision  of  the  Justices'  Code:  "The  provisions  of  the  act  entitled 
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<An  act  to  establish  a  Code  of  Civil  Procedure'  which  are  in  their  naturo 
appjicable  to  the  jurisdiction  and  proceeding  before  justices,  and  in  respect 
to  which  no  special  provision  is  made  by  statute,  are  applicable  to  proceed- 
ings before  justices  of  the  peace."  Section  185,  o.  81,  Comp.  Laws  1879. 
This  action  cannot  have  the  effect  claimed,  because  provisions  respecting  the 
commencement  of  an  action  and  the  issuance  of  summons  have  been  made  in 
the  Justices'  Code,  and  these  do  not  harmonize  with  the  provisions  in  the 
Civil  Code  sought  to  be  applied.  In  article  2  of  the  justices*  act  full  provis 
ions  are  made  for  the  issuance  of  summons,  and  its  form,  to  whom  it  shall 
be  directed,  when  it  shall  be  made  returnable,  and  how  and  by  whom  it  shall 
be  served.  Provision  is  also  made  for  the  service  of  summons  upon  foreign 
and  domestic  corporations,  also  the  manner  of  service  when  the  defendant  is 
a  minor.  These  provisions  are  so  full  as  to  indicate  that  the  legislature  in- 
tended to  cover  the  whole  ground  upon  the  question  of  summons. 

Again,  by  section  12  of  the  Justices^  Code,  the  summons  must  De  return- 
able not  more  than  12  days  from  its  date,  and  may  be  made  returnable  in 
three  days  after  its  issuance;  while,  by  the  Civil  Code,  a  summons  issued  to 
another  county  than  the  one  in  which  the  action  is  brought  must  be  made 
returnable  in  not  less  than  10  days  nor  more  than  60  days  from  the  date 
thereof.  Civil  Code,  §  61.  In  the  justices'  court  the  action  is  triable  upon 
the  return-day  of  the  summons,  but  by  the  Civil  Code  no  appearance  of  the 
defendant,  by  answer  or  demurrer,  is  required  until  20  days  after  the  return- 
day  of  the  summons,  and  the  action  is  not  triable  before  the  next  succeeding 
term  of  court,  and  not  then  unless  the  issues  in  the  case  have  been  made  up 
10  days  before  such  term.  It  is  apparent  that  these  provisions  are  inconsist- 
ent with  each  other,  and  that  those  in  section  60  of  the  Civil  Code  are  not  in 
their  nature  applicable  to  an  action  before  a  justice  of  the  peace.  Besides, 
the  jurisdiction  of  justices  of  the  peace  is  limited,  and  therefore  cannot  be 
extended  beyond  the  prescribed  limit,  nor  can  it  be  exercised  in  any  other 
manner,  nor  upon  any  other  terms.  There  are  restrictions  not  only  upon  the 
class  and  subject-matter  of  civil  actions  that  may  be  brought  before  justices 
of  the  peace,  but  also  upon  the  territorial  extent  of  his  jurisdiction.  It  is 
provided  that  "the  junsdiction  of  justices  of  the  peace  in  civil  actions  shall 
be  co-extensive  with  the  county  wherein  they  may  have  been  elected,  and 
wherein  they  shall  reside.**  Justices'  Code,  §  1.  Being  thus  limited  to  his 
own  county,  he  cannot  send  a  summons  to  another  county,  and  thus  acquire 
jurisdiction  of  persons  who  are  beyond  the  limits  of  the  county  where  his 
court  is  held. 

We  think  the  ruling  of  the  district  court  in  disallowing  the  peremptory 
writ  of  mandamus  was  correct,  and  its  judgment  must  therefore  be  affirmed. 

(All  the  justices  concurring.) 
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(19  Nev.  368) 

State  v.  Crutchley.    (No.  1,244.) 
(Supreme  OmH  of  Nevada,    November  12,  1886.) 

1.  HoMicros-— Njkw  Trial— Misookduct  op  Jubt— Impeachment  of  Vbbdictp. 

The  affidavit  of  a  trial  juror  in  a  trial  for  murder,  purporting  to  give  a  statement 
made  by  another  juror  after  the  jury  has  retired  to  consider  their  verdict,  is  not  ev- 
idence of  misconcfnct  which  the  court  can  consider  in  support  of  a  motion  for  a  new 
trial. 
2-  Same— Exceptions— Allowing  State  Challenge- Review— Ceiminal  Pbactice 
Act  Nevada. 

Where,  on  a  trial  for  lunrder,  the  court  refuses  to  settle  a  bill  of  exceptions  to  its 
action  in  allowing  the  state's  ohallenKe  of  a  juror  for  implied  bias,  who  entertained 
such  conscientious  opinions  as  would  preclude  his  finding  defendant  guilty  on  cir- 
cumstantial evidence,  the  refusal,  if  erroneous,  is  harmless,  as  the  question  as  to 
the  disqualifying  nature  of  the  answer  is  not  subject  to  review,  under  the  criminal 
practice  act  of  Nevada. 

Appeal  from  a  judgment  of  the  Sixth  district  court.  White  Pine  county, 
upon  a  verdict  convicting  the  defendant  of  murder.     Defendant  appeals. 
W.  C.  Love,  for  appellant.    The  Attorney  General,  for  the  State. 

Leonard,  J.  Appellant  was  convicted  of  murder  in  the  first  degree.  He 
appeals  from  an  order  denying  his  motion  for  a  new  trial,  and  from  the  judg- 
ment. The  grounds  of  motion  foi;  new  trial  were  misconduct  of  the  jury,  and 
error  in  law  occurring  at  the  trial,  excepted  to  by  defendant. 

1.  The  court  did  not  err  in  denying  a  new  trial  on  the  ground  of  miscon- 
duct of  the  jury,  because  there  was  no  evidence  of  misconduct  presented 
which  the  court  had  the  right  to  consider.  The  only  evidence  offered  was 
the  affidavit  of  a  trial  juror,  purporting  to  give  a  statement  made  by  another 
juror,  in  the  jury-room,  after  the  jury  had  retired  to  consider  their  verdict. 
It  is  the  general  rule  that  such  affidavits  are  not  admissible  to  impeach  thfr 
verdict.  If  there  are  exceptions  to  the  rule  stated,  this  is  not  one  of  them. 
Bishop  y.  atate,  9  Ga.  124;  O'Barr  v.  Aleocander,  37  Grf.  203;  Utate  v.  7Vn- 
dalh  10  Rich.  213;  Smith  v.  Culbertson,  9  Kich.  110;  Allison  v.  People,  45- 
111.  37;  Leighton  v.  Sargent,  31  2^.  H.  119;  Boyce  v.  Calif oriita  Stage  Co., 
25  Cal.  465;  Polhemus  v.  Heiman,  50  Cal.  488;  People  v.  Gray.  61  Cal.  164; 
Wright  v.  Illinois  &  Mississippi  Tel,  Co.,  20  Iowa,  210;  Woodward  v.  Lea- 
vitt,  107  Mass.  453;  Cook  v.  Castner,  9  Cush.  278;  Folsom  v.  Manchester,  11 
Gush.  337;  Dana  v.  Tucker,  4  Johns.  488:  State  v.  Freeman,  5  Conn.  348;. 
Meade  v.  Smith,  16  Conn.  356. 

2.  It  is  claimed  that,  in  law,  the  court  erred  in  allowing  the  state's  chal- 
lenge of  a  juror,  August  Steen,  for  implied  bias.  The  ground  of  the  chal- 
lenge was  that,  in  this  case,  where  the  evidence  was  purely  circumstantial, 
the  jui-y  entertained  such  conscientious  opinions  as  would  preclude  his  find- 
ing the  defendant  guilty. 

In  State  v.  Larkin,  11  Nev.  325,  it  was  decided  that  the  action  of  the 
district  court  in  allowing  challenges  for  implied  bias  is  not  made  the  subject 
of  an  exception;  and  that,  under  the  criminal  practice  act,  the  question 
whether  the  answers  given  by  a  juror  challenged  by  the  state  for  implied  bias 
were  of  such  a  nature  as  to  actually  disqualify  him  from  serving  jis  juror,  is 
not  subject  to  review;  and  see  People  v.  Murphy,  45  Cal.  143.  It  follows 
that  the  result  of  this  appeal  would  have  been  the  same  if  the  court  below 
had  settled  a  bill  of  exceptions  according  to  the  facts,  and  this  court  had 
been  of  the  opinion  that  the  juror  was  not,  in  fact,  disqualified.  Such  being 
the  case,  the  refusal  of  the  court  to  settle  a  bill  of  exceptions,  if  erroneous, 
as  claimed  by  defendant,  was  harmless. 

The  judgment  and  order  appealed  from  are  affirmed,  and  the  district  court 
is  directed  to  fix  a  day  for  carrying  its  sentence  into  execution. 
v.l2p.no.6— 8 
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(70  Cal.  163) 

McCalliox  and  others  v,  Hibernia  Sav.  &  Loan  Soc.     (So.  9,232.) 
(Supreme  QmH  of  CbUifarma.    July  19,  1886.) 

1.  Corporations — Disfraitchisehent — Authority  to  Expel  —  Officers — Vacancies — 

succi>js0b8. 

Neither  op(>ositiou  to  the  authority  under  wliich  officers  of  an  association  act  in 
the  performance  of  their  functions,  nor  irregularity  in  the  performance  of  their 
functions,  will  authorize  members  of  the  association  to  Hegede,  for  the  purpose  of 
expelling  its  regularly  elected  officers,  declaring  their  offices  vacant,  and  constitut- 
ing themselves  their  successors  in  office. 

2.  Same— Proof  ©f  Organization — Members — Certificate— Statutory  Requirements. 

VV^here  a  certificate  of  members  of  an  association  is  legally  defective  for  want  of 
conformity  to  the  statutory  requirements  under  which  it  purports  to  have  been 
made,  it  cannot  be  used  as  proof  of  a  corporation  in  esse. 
8.  Compromise— Litigation — Waiver — Legal  Rights. 

Wliere  a  compromise  has  been  proposed  between  parties  in  litigation,  they  will 
not  be  held  by  its  failure,  from  any  cause  whatever,  to  have  waived  any  of  their 
legal  rights. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco. 

A -tion  to  recover  a  fund  composed  of  moneys  deposited  with  defendant, 
from  time  to  time,  by  "Division  No.  1,"  Ancient  Order  of  Hibernians.  Judg- 
ment for  plaintiffs,  and  motion  by  defendants  for  a  new  trial.  Motion  over- 
ruled, and  defendants  appeal.     The  facts  are  sufficiently  stated  in  the  opinion. 

M,  C.  HoJtsett,  J,  D.  Sullioan,  and  />.  T,  Sullivan,  for  appellants.  D.  L, 
IS  moot,  for  respondents. 

McKke.  J.  This  is  an  appeal  from  an  order  denying  a  motion  for  a  new 
trial.  The  order  appealed  from  was  made  upon  a  statement  of  the  case.  The 
case  shows  that  plaintiffs  and  substituted  defendants,  respectively,  claim 
to  be  the  officers  and  directors  of  an  association  or  society  in  the  city  and 
county  of  San  Francisco  known  as  the  "Ancient  Order  of  Hibernians,  Division 
Xo.  1, "  and  entitled  to  a  fund  composed  of  moneys  paid  into  court  by  the  Hi- 
bernia Savings  &  Loan  Society,  which  were  deposited  with  it  from  time  to 
time  by  said  division  No.  1. 

Upon  the  trial  of  the  issues  raised  by  the  pleadings  between  these  rival  claim- 
ants of  the  fund,  the  court  found  as  facts:  *' First.  That  the  83.349.15  paid 
into  court  by  the  Hibernia  Savings  &  Loan  Society,  and  now  in  the  treasury 
of  the  city  and  count}'  of  San  Francisco,  is  the  property  of  Division  No.  1  of 
the  Ancient  Order  of  Hibernians,  of  the  city  and  county  of  San  Francisco. 
Second.  Tliat  the  plaintiffs  constitute  and  represent  tlie  said  division,  and 
the  substituted  defendants  do  not.  Third.  That  the  said  division  is  not  a 
corporation,  but  a  voluntary  association  of  persons  for  benevolent  purposes, 
and  that  the  substituted  defendants,  designated  as  the  'Ancient  Order  of 
Hibernians'  General  Benevolent  Society  of  California,'  is  not  an  existing  cor- 
poration, with  title  to  said  money.  Fourth.  That  the  said  division  annually 
selects  certain  of  its  members  to  take  charge  of  the  division's  property,  and 
styles  them  trustees;  that  these  trustees  at  present  are  John  Collins,  John 
Breslin,  P.  M.  Cleary,  Michael  Sullivan,  and  Daniel  O'Leary." 

Upon  these  facts  the  court  awarded  possession  and  control  of  the  fund  to 
the  plaintiffs,  in  trust  for.the  use  and  benefit  of  division  No.  1. 

The  principal  grounds  assigned  by  defendants  upon  their  motion  for  a  new 
trial  were  that  the  findings,  conclusions  of  law,  and  judgment  are  wholly  un- 
supported by  the  evidence,  and  that  the  findings  are  not  responsive  to  the  is- 
sues made  by  the  pleadings.  It  is  upon  these  grounds  that  the  case  has  been 
argued  and  submitted. 

As  to  the  first  finding,  both  parties  concede  that  the  fund  in  controversy 
belonged  to  division  No.  1  of  the  Ancient  Order  of  Hibernians,  of  the  city 
and  county  of  San  Francisco. 
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As  to  the  second  finding,  the  evidence  contained  in  the  record  clearly 
shows  tliat  the  "division"  was  organized  by  authority,  in  January,  1869,  as 
a  voluntary  Catholic  association  or  society  for  benevolent  purposes;  that  it 
has  since  continued  to  exist,  maintaining  fraternal  relations  between  all  its 
members,  and  with  other  divisions  of  the  order,  until  the  year  1878;  that  in 
that  year  the  division  had  on  its  roll-call  the  names  of  500  members,  and  on 
deposit  in  bank  several  thousands  of  dollars;  that  it  held  annual  elections  of 
ofBcers  in  June  of  each  year;  and  that  in  June,  1878,  the  plaintiffs  were  regu- 
larly elected  and  qualified  as  its  officers  and  directors.  The  election  of  these 
officers  was  never  contested,  and  for  several  months  they  exercised  their  func- 
tions without  dissension  or  disoi'der.  But  in  September,  1878,  the  county 
judicature  of  the  order  in  San  Francisco  discovered  that  the  president  and 
other  officers  of  the  division,  in  initiating  new  members  into  the  order,  worked 
under  a  formula  which  it  considered  illegal,  because  it  was  not  in  conformity 
with  the  rules  and  regulations  upon  the  subject  promulgated  by  a  national 
convention  of  the  order  held  in  Boston  in  May,  1878,  and  it  directed  tlje  pres- 
ident to  change  the  mode  of  initiation,  so  as  to  conform  to  the  law  of  the  or- 
der as  established  by  the  Boston  convention.  In  the  same  year,  however,  a 
national  convention  of  the  order  which  was  held  in  New  York  denounced  the 
Boston  convention  as  an  illegal  body,  wholly  without  authority  to  give  law 
to  the  order  in  the  United  States;  and  division  No.  1,  in  San  Francisco,  fol- 
lowing New  York,  refused  to  obey  the  "county  delegate,"  and  continued  to 
work  under  the  formula  of  initiation  which,  it  claimed,  was  prescribed  by  the 
"head  of  the  order"  in  Ireland.  This  created  dissension  in  the  order,  and, 
upon  a  question  as  to  the  proper  form  of  initiation,  not  only  division  No.  1, 
but  the  order  itself,  "split"  in  two. 

Admittetlly,  liowever,  certain  of  the  defendants,  in  connection  with  such 
others  of  the  members  of  division  No.  1  as  recognized  the  authority  of  the 
Boston  convention,  refused  to  attend  the  division  meetings;  and  on  the 
eightli  of  November,  1878,  they  held  a  special  meeting  outside  the  division 
room,  presided  over  by  the  county  delegate  of  the  order,  at  wliicha  resolution 
was  passed  declaring  that  the  offices  of  president  and  treasurer  of  the  division 
were  vacant,  and  two  of  the  defendants  were  selected  to  fill  the  vacancies,  and 
others  of  them  were  chosen  to  act  as  trustees.  But  such  action  was  without 
color  of  authority.  Neitiier  opposition  to  the  authority  under  which  officers 
of  an  association  act  in  tlie  performance  of  their  functions,  nor  irregularity  in 
the  performance  of  their  functions,  will  authorize  members  of  the  association 
to  secede  for  the  purpose  of  expelling  its  regularly  elected  officers,  declaring 
their  offices  vacant,  and  constituting  themselves  as  their  successors  in  office. 
For  any  offense  committed  by  a  division  officer  the  laws  of  the  order  provided  a 
remedy  within,  and  not  without,  tlie  division  itself.  An  outside  movement 
would  b.^  wholly  ineffectual  to  disturb  him  in  his  office;  so  that,  when  the 
plaintiffs  commenced  their  action  in  January,  1879,  they  were  legally  in  pos- 
session  of  the  organization,  as  the  legallj"  elected  officers  and  trustees  of  the 
division,  and  the  Hnding  of  the  court  that  they  represented  the  division,  and 
were  entitled  to  the  possession  and  control  of  its  funds,  is  fully  sustained  by 
the  evidence. 

As  to  the  third  finding,  there  appears  to  have  been  no  conflict  in  the  evi- 
dence upon  which  it  is  founded.-  The  only  evidence  upon  the  question  is  that 
in  July,  1869,  when  the  division  numbered  50  or  60  members,  2  of  tlieni, — 
Bernard  Conlan  and  William  Dohin, — on  the  fourteen tli  of  July,  1869,  pre- 
pared a  certificate  to  the  effect  "that  on  the  twelfth  of  July,  1869,  a  nieeting 
of  the  members  of  a  society  or  association,  not  yet  incorporated,  known  as 
•The  Ancient  Order  of  Hibernians'  General  Benevolent  Society  of  California/ 
*  *  *  was  held  for  the  purpose  of  incorporating  themselves  according  to 
law;  that  at  the  meeting  it  was  resolved  that  the  said  society  should  be  in- 
corporated and  assume  corporate  powei*s  under  the  laws  of  the  state,  and  ex- 
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ercise  such  powers  under  the  said  corporate  name,  having  its  principal  place 
of  business  in  the  city  of  San  Francisco;  and  that  there  was  then  cliosen,  by 
ballot,  seven  persons  to  act  as  a  board  of  directors  of  said  corporation  for  one 
year."  This  certificate  Conlan  and  Dolan  signed,  acknowledged,  and  caused 
a  copy  to  be  filed  in  the  olflce  of  the  secretary  of  state.  But  us  articles  of  in- 
corporation, the  certificate  was  legally  defective  for  want  of  conformity  to 
the  statutory  requirements  under  which  it  purported  to  have  been  made;  and, 
aside  from  the  defects  whicli  rendered  it  inapt,  Conlan  and  Dolan,  and  those 
acting  with  them  in  the  movement,  did  not  attempt  to  exercise  corporate 
functions  under  it,  in  connection  with  or  as  "Division  No.  1  of  tlie  Ancient 
Oi-der  of  Hibernians."  Therefore  the  certificate  was  not  proof  of  a  corpora- 
tion in  esse.  Wood,  Dig.  119,  §  2;  Hill  v.  Woodbury,  14  Cal.  425;  Harrlsy. 
McGregor.  29  Cal.  127;  People  v.  8elfridge,  52  Cal.  831. 

Besides,  it  was  not  claimed  by  the  defendants  that  there  existed  at  the 
commencement  of  the  action  a  society  or  association  by  the  name  of  "The 
Ancient  Order  of  Hibernians'  General  Benevolent  Society  of  California,"  as 
a  chartered  corporation,  or  that  they  were,  under  that  corporate  name,  entitled 
to  the  funds  of  the  division ;  and  the  finding  that  tlie  division  was  not  a  cor- 
poration, and  tliat  the  defendants  were  not  a  corporation  with  title  to  the 
division's  funds,  wjis  fully  sustained  by  the  evidence. 

But  it  is  insisted  tliat  the  order  appealed  from  sliould  be  reversed,  because 
tlie  court  did  not  find  upon  an  issue  of  compromise  presented  by  certain  sup- 
plemental pleadings  in  the  case.  There  was  evidence  given,  without  objec-  " 
tion,  which  proved  that  a  state  convention  of  the  order  had  met  at  San  Jose, 
after  the  commencement  of  the  action,  and  proposed  a  compromise  of  the  dis- 
sensions in  the  division,  and  that  the  plaintiffs  and  the  defendants  afterwards 
held  a  meeting  for  the  purpose  of  harmonizing  and  settling  their  disputes; 
but  the  meeting  was  discordant  and  resulted  in  failure.  Whether  that  was 
in  consequence  of  the  conduct  of  one  or  the  other  of  the  contesting  parties  is 
of  no  moment.  The  proposed  compromise  did  not  affect  the  title  of  the  plain- 
tiffs to  their  offices;  and  by  th6  failure  to  compromise,  from  whatever  cause, 
they  did  not  waive  any  of  their  legal  rights.  So  far  as  the  question  of  tlieir 
rights  was  concerned,  the  issue  of  a  compromise  was  immaterial,  and  it  was 
not  necessary  for  the  court  to  make  any  finding  about  it.    Order  affirmed. 

We  concur:    Koss»  J.;  MoKinstry,  J. 

(2  Cal.  Unrep.  697) 

JUDKINS  tj.  Elliott.    (No.  9,975.) 

C^upreme  Onuri  of  CoUi/omia.    August  30,  1886.) 

Waters  and  Water-Courses— Riparian  Rights — Prior  Appropriators — Public  Land? 
An  appropriator  of  water  on  United  States  public  lands  is  entitled  to  the  use  of  the 
same,  as  against  one  who  subsequently  acquires  title  to  the  land  from  the  govern- 
in  en  t.* 

In  bank.     Appeal  from  superior  court,  county  of  Sierra. 

Action  for  damages  for  diversion  of  water  to  the  use  of  which  the  plaintiflf 
claimed  to  be  entitled,  and  for  an  injunction  against  further  use  of  the  water 
by  defendant.  It  appears  that  plaintiff  had  appropriated  water  upon  the 
public  lands  of  the  United  States  before  any  private  claim  to  the  land  had 
been  made.  Defendant  subsequently  acquired  title  to  tlie  land  upon  which 
the  water  rose,  and  through  which  it  flowed  to  plaintiff's  lands,  and  diverted 
the  same,  to  plaintiff's  injury. 

^See  Kaylor  v.  Campbell,  (Or.)  11  Pac.  Rep.  301 ;  Lehi  Irr.  Co.  v.  Moylr^JUtah,)  9  Pac. 
Rep.  867;  Larimer  Co.  Res.  Co.  v.  People,  (Colo.)  9  Pac.  Rep.  794;  Lui  v.  Haggin,  (Cal.) 
4  Pac.  Rep.  919,  938 ;  S.  C.  10  Pac.  Rep.  674. 
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M,' Farley  and  R,  H.  Lindsay,  for  appellant.  Van  ClUf  cfi  Wehe,  for  re- 
spondent. 

By  the  Court.  The  case  shows  that  the  water  in  controversy,  while 
situate  upon  public  land  of  the  United  States,  was  appropriated  by  the  plain- 
tiff prior  to  acquisition  by  defendant  of  any  right  or  title  from  the  govern- 
ment to  the  land  upon  which  the  water  is  situate. 

Judgment  and  order  affirmed. 

(70  Cal.  638)  '■ 

Ex  parte  Jatnks.    (No.  20.235.) 

{SupreiM  Court  of  California,    September  16,  1886.) 

Trial — Subpcena  Duces  Tbcum — ^Identification  of  Telegeabis— Contempt. 

A  witness  served  with  a  siibpcena  duces  tecurny  requiring  bim  to  search  for  and 
produce  all  telegi-aphic  messages  from  a  number  of  persons  to  many  other  persons, 
between  certain  specified  dates,  with  no  further  identificationof  the  messages,  is 
not  bound  to  respond. 

In  bank.    Habeas  corpus. 

The  petitioner  was  an  employe  of  the  Western  Union  Telegraph  Company. 
On  the  trial  of  a  cause  involving  the  ownership  of  property  in  another  state, 
some  of  the  parties  believing  that  frauds  were  being  perpetrated  concerning 
such  property,  in  pursuance  of  telegraphic  directious  by  one  claiming  the 
ownership  of  the  property,  applied  for  a  subpcena  duces  tecum,  to  compel  pe- 
titioner, who  had  charge  of  all  the  messages  sent  through  the  Western  Union 
Telegraph  Company,  to  produce  all  messages  sent  by  the  company  between 
certain  dates,  from  such  claimant  of  the  property  to  a  number  of  designated 
persons  in  the  place  where  the  property  was  situated,  and  who  were  supposed 
to  have  control  of  the  propeity.  This  petitioner  refused  to  do,  unless  the 
particular  messages  sought  were  identified.  Petitioner  was  then  adjudged 
guilty  of  contempt,  and  committed  to  jail,  whereupon  he  applied  for  a  writ 
of  Jiabeas  corpus. 

P,0,  Oalpin,  for  petitioner. 

By  the  Court.  The  petitioner  was  served  with  subpcena  duces  tecum,  re- 
quiring  him  to  produce  telegraphic  messages,  but  there  was  nothing  to  point 
his  attention  to  any  particular  message  or  messages. 

He  was  required  to  search  for  and  produce  all  messages  from  a  number  of 
persons,  to  many  other  persons,  between  certain  specified  dates.  The  service 
of  the  subpoena  was  an  evident  seafch  after  testimony.  The  petitioner  was 
not  bound  to  respond,  and  committed  no  contempt  in  failing  to  examine  the 
papers  under  his  control  to  ascertain  if  any  such  messages  had  been  sent  or 
received. 

The  petitioner  is  discharged. 


Jaynes  v.  Superior  Court  of  Sajt  Prancisoo.    (No.  11,584.) 
(Supreme  Court  of  California,    September  15.  1886.) 

TBIAIr--SUBP(BNA  DUOBB  TlCUM— TSLBORAMS— GOITTKBSPT. 

In  banlc.     Certiorari. 

Daylet  Qalpin  dh  Scripture,  for  petitioners. 

.  By  the  Court.  For  the  reasons  given  in  the  opinion  in  Ex  parte  Jai/nes.  rupra,  (Ko. 
20,235,)  the  order  of  the  superior  court  of  March  9,  1886,  comnutting  Frank  Jaynes  for 
contempt,  is  ami  oiled. 


(2  Cal.  Unrep.  2OT)  poRiBOCS  «.  BeED.      (No.  9.967.) 

{Supreme  Court  of  California,    September  16,  1886.) 

Statotb  of  Limitations— FiNDiNoa—KBVEBSAL. 

Failure  to  find  upon  the  issue  of  the  statute  of  limitations  is  ground  for  revei.'sal 
of  the  judgment. 
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Department  1.     Appeal  from  superior  court,  county  of  Calaveras. 
Ira  H,  Reed  and  Z).  M.  Seaton,  for  appellant.     Reddick  &  Soliiiaky,  for 
respondent. 

Per  Curiam.  Ejectment.  The  defendants  pleaded  the  statute  of  limita- 
tions. Tlie  findings  fail  to  respond  to  this  issue.  The  judgment  is  revei'sed, 
and  cause  remanded. 


(71  Cal.  269) 

Ex  parte  Casey.    (N^o.  20,159.) 

{Supreme  Oourt  of  California.     November  16,  1886.) 

Courts— State— Probate— Order  to  Pay  in — ^Titlk  Involved — Contempt. 

The  probate  court  has  no  authority  to  Tiiake  an  order  for  the  payment  into  a 
bank,  subject  to  its  furtlier  orders,  of  money  of  the  decedent  claimed'by  the  party 
holding  it  as  her  monev  in  virtue  of  the  gift  of  the  decedent,  or  to  commit  such 
party  for  contempt  in  tiisobevins?  such  order,  as  no  power  to  make  such  order  is 
conferred  by  Code  Civil  Proc.  Cal.  gg  1459-1461,  nor  by  ?  572. 

Commissioners'  decision.    In  bank. 

Committal  by  probate  court  for  contempt.  Application  for  writ  of  habeas 
corpus. 

Q.  W,  Langan  and  H.  C,  Newhall,  for  petitioner.     M.  Cooney,  contra. 

FooTE,  C.  Mrs.  Ellen  Casey,  the  petitioner,  is  in  possession  of  a  sum  of 
money  which  the  executor  of  a  certain  Mrs.  Zephyr  claimed  as  belonging  to 
the  estate  of  his  decedent.  After  an  examination  under  the  statute,  (sections 
1459-1461,  Code  Civil  Proc.,)  Mrs.  Casey  was  cited  to  show  cause  why  she 
should  not  be  punished  for  a  contempt  of  the  probate  court  in  not  obeying 
its  order  commanding  her  to  deposit  the  money  in  a  bank,  subject  to  that  tri- 
bunaPs  order.  She  appeared,  claimed  that  the  money  had  been  given  to  her 
by  Mrs.  Zephyr  before  the  latter' s  death,  and  introduced  evidence  tending  to 
establish  her  own  title  to  it.  The  court  heard  testimony  in  favor  of  and  con- 
troverting her  right  to  the  money,  and  then  made  its  order  committing  her 
for  contempt  in  refusing  to  deposit  it  in  a  bank.  The  petitioner  has  sued 
out  a  writ  of  habeas  corpus  for  the  purpose  of  regaining  her  liberty. 

According  to  the  evidence  adduced  in  this  proceeding,  the  petitioner  was 
either  the  owner  by  gift  from  Mrs.  Zephyr  of  the  money  in  controversy,  or 
she  had  emlx^zzled  it  after  the  latter  had  intrusted  it  to  her  to  be  deposited  in 
bank.  The  dispute  between  Mi*s.  Casey  and  the  executor  necessarily  involved 
the  title  to  that  money,  and  the  question  for  determination  is  whether  or  not 
the  probate  court  had  the  right,  upon  such  a  summary  proceeding  as  that 
taken  here,  to  order  Mrs.  Casey  to  be  committed  for  contempt  in  failing  to 
obey  its  order,  which  involved  the  transfer  of  the  property  which  she  claimed 
and  asserted  title  to  into  the  custody  of  a  bank  of  the  court's  choosing.  If 
the  evidence  had  shown  that  Mrs.  Ciisey  claimed  no  title  to  the  money  in  dis- 
pute, but  admitted  it  to  be  the  decedent's  property  at  her  death,  the  question 
presented  would  be  different.  But  here  the  claim  is  made,  and  supported  by 
some  evidence,  at  least,  aJtliough  there  is  a  sharp  and  deeid-ed  conflict  about 
it,  that  the  money  which  the  executor  claims  as  assets  of  the  decedent's  es- 
tate was  given  to  Mrs.  Casey,  and  was  in  her  possession  as  her  property,  be- 
fore the  decedent's  death.  It  necessarily  follows,  then,  that,  in  order  to  com- 
mit Mrs.  Casey  for  contempt  in  not  obeying  the  order  of  the  probate  court, 
that  tribunal  must  have  decided  that  the  title  to  this  property  was  not  in  her. 
Can  such  an  issue,  vital  to  the  exercise  of  the  court's  power,  be  legally  deter- 
mined in  such  a  proceeding? 

The  question,  it  seems  to  us,  is  very  clearly  answered  by  this  court  as  fol- 
lows: "The  title  upon  which  his  adverse  claim  was  founded  may  be  invalid. 
It  may  have  been  obtained  by  fraudulent  and  corrupt  practices.  It  is  a  prin- 
ciple which  underlies  all  institutions  and  forms  of  government  that  no  man 
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can  be  deprived  of  his  property,  except  in  proceedings  according  to  law, 
unless  it  be  confiscated  fpr  the  necessities  or  good  of  the  public.  If  his  title 
is  claimed  to  be  invalid  or  fraudulent  and  void,  he  is  entitled  to  be  heai*d  ac- 
cording to  the  forms  of  law.  Proceedings  to  punish  him  for  contempt,  for 
not  delivering  it  up  without  a  trial  according  to  law,  to  another  who  claims 
it,  are  not  the  appropriate  proceedings  for  the  trial  of  an  issue  of  title.  The 
issue  as  to  such  title  should  be  tried  in  an  appropriate  action,  in  which  the 
verdict  of  a  jury  or  the  findings  of  the  court  may  be  had  upon  issues  prop- 
erly framed  for  the  purpose  of  definitely  determining  the  question  of  title." 
Ex  parte  HolliJt,  59  Cal.  406-418.  "Proceedings  to  punish  a  party  for  con* 
tempt  are  not  the  appropriate  proceedings  for  the  trial  of  the  issue  of  title." 
Larrabee  v.  Selby,  52  Cal.  506-508. 

It  is  true  that  in  the  present  case  the  order  of  the  court  did  not  command 
the  petitioner  to  pay  over  the  money  to  the  executor;  but  it  did  command 
her  to  deposit  what  she  claimed  was  her  money  in  a  bank  subject  to  the 
further  order  of  that  tribunal.  To  give  the  right  to  the  court  to  make  such 
an  order,  it  must  first  have  determined  that  she  had  no  title  to  it;  for  if  oth- 
erwise, and  her  right  was  not  determined  or  considered,  she  being  in  posses- 
sion of  the  money,  claiming  it  as  her  own,  then  that  tribunal  had  no  legal 
authority  to  make  any  such  order,  and  therefore  the  question  of  title  must 
necessarily  have  been  passed  upon. 

Sections  1459  to  1461  of  the  Code  of  Civil  Procedure — portions  of  the  stat- 
ute appertaining  to  probate  proceedings — provide,  it  is  true,  for  the  citation 
and  examination  of  parties  alleged  to  have  in  their  possession  property  be- 
longing to  an  estate;  but  they  do  not  declare  that  the  court  may,  after  such 
an  examination,  when  the  title  to  the  property  is  in  dispute,  order  such  effects 
to  be  delivered  up  to  the  executor  or  administrator,  or  deposited  where  the 
court  may  order;  and  if  such  had  been  the  legislative  intention  it  was  easy 
to  have  asserted  it  in  apt  language. 

Section  572,  Code  Civil  Proc,  refers  to  property  which  is,  without  question, 
in  the  hands  of  a  trustee  as  trust  property,  or  which  belongs  to  or  is  due  to 
another.  It  does  not  refer  to  that  where  the  party  alleged  to  hold  as  a  trustee 
claims  title  to  it  in  his  own  right. 

We  fail  to  find  anywhere  in  our  constitution  or  statutes  any  language 
which  gives  to  a  superior  court,  in  a  summary  proceeding  of  the  kind  in- 
voked here,  the  right  to  adjudicate  the  title  to  property. 

For  these  reasons  ihe  petitioner  should  be  discharged  from  custody. 

We  concur:    Searls,  C;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  peti- 
tioner is  discharged. 

Thornton,  J.  I  concur  in  the  order  directed  in  this  case.  I  can  see  no 
power  in  any  court  in  this  state  to  appoint  a  receiver  without  an  action 
brought  to  which  the  person  to  be  affected  by  the  order  is  a  party.  This  ap- 
pears from  section  564,  Code  Civil  Proc.  In  this  case  no  action  has  been 
brought,  and,  conceding  that  power  to  make  the  order  which  was  made  in 
this  case  is  included  in  the  power  to  appoint  a  receiver,  the  circumstance  that 
no  action  has  been  instituted  is  conclusive  to  show  that  the  court  had  no 
power  to  make  the  order.  No  power  to  make  such  order  is  conferred  by  sec- 
tions 1459  to  1461,  Code  of  Civil  Procedure,  nor  by  section  572  of  same  Code. 
In  this  last  section,  by  the  words  "shown  by  the  examination  of  a  party," 
reference  is  had  to  a  party  to  an  action.  That  is  plainly  evidenced  by  the 
preceding  words,  "when  it  is  admitte<1  by  the  pleading."  The  pleading 
spoken  of  can  only  be  the  pleading  in  an  action,  and  the  examiuiation  of  a 
party  can  have  reference  only  to  a  party  to  the  action.    The  meaning  of  the 
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section  Is  the  9aine  as  if  it  commenced  with  the  words,  "In  an  action,  when 
it  is  admitted  by  the  pleading,"  etc. 

It  may  be  said  here  that,  granting  that  the  case  before  us  is  such  as  is  spec- 
ified in  section  572.  the  order  authorized  by  that  section  has  not  been  made. 
The  order  made  directs  the  petitioner  here  to  deposit  the  sum  of  money  about 
which  the  controversy  has  arisen  in  a  bank;  the  order  allowed  by  section  572 
is  that  the  party  pay  the  money  into  court,  or  to  the  party  to  whom  it  is  ad- 
mitted by  the  pleading,  or  shown  by  the  examination  of  the  party,  to  belong 
or  be  due.  The  order  made  in  this  case,  directing  the  petitioner  to  deposit 
the  money  in  a  bank,  was  made  without  authority. 

For  the  above  reasons  I  think  that  the  applicant  for  the  writ  should  be  dis- 
charged, and  concur  in  the  order  discharging  her  from  custody. 

(70  Cal.  121)  


Page  and  others  v.  Summers  and  others.    (:N^o.  9,882.) 

(Supreme  OouH  of  QUifomia.    July  12,  1886.) 

Pabtnebship— Disso mjtion— Mining — Pbospbotino  Partnebship. 

Where  a  prospecting  partnership  has  been  dissolved  by  mutual  consent  of  the 

Sartners,  there  is  no  implied  duty  upon  any  of  the  partners  to  go  on,  and  complete 
efective  locations,  and,  having  done  so,  they  are  not  chargeable  as  trustees  of  the 
others. 

Department  1.    Appeal  from  superior  court.  Mono  county. 

April  15,  1881,  plaintiffs  and  defendant  Young  entered  into  an  agreement 
to  form  a  prospecting  company  to  discover  and  acquire  mining  claims  in  Mono 
county,  California.  All  were  to  be  equally  interested,  and  share  alike,  in  all 
mining  claims  located  by  the  company  in  name  or  names  of  any  of  its  mem- 
bers. April  27,  1881,  defendant  Young  and  plaintiff  Frost  made  a  discovery 
of  a  claim,  erected  a  monument,  with  notice  of  claim  thereon,  and  called  it 
"Kentuck."  May  5,  1881,  they  located  in  the  same  way  the  "May  Bell." 
These  are  the  claims  in  controversy.  May  12,  1881,  the  partnership  was 
mutually  dissolved.  May  19, 1881,  the  defendants  and  plaintiff  Frost  located 
these  claims  and  set  up  proper  boundary  monuments.  Frost  afterwards  con- 
veyed all  his  interest  to  the  defendants.  Plaintiffs  seek  to  compel  defend- 
ants to  convey  to  them  title  of  their  share  of  the  claims,  and  account  for  the 
proceeds  of  the  mining. 

Stewart  &  Herrin,  for  appellants.  Page  and  others.  Bennett  dis  Reddy,  for 
respondents,  Summers  and  others. 

MoKiNSTRY,  J.  The  court  below  found  "that  on  the  twelfth  day  of  May,. 
1881,  the  said  J.  H.  Page  withdrew  from  the  said  prospecting  company,  and 
the  said  prospecting  company  wa3  dissolved,  and  the  said  prospecting  agree- 
ment was  terminated  between  all  the  parties  thereto,** 

It  is  insisted  by  counsel  for  appellants  that  t^e  parties  to  the  prospecting 
contract  were  part7ters,  or  at  least  occupied  a  fiduciary  relation  towards  each 
other,  like  that  existing  between  partners;  that  it  was  the  duty  of  Frost  and 
Young  to  complete  the  defective  locations  commenced  before  the  dissolution, 
and  that  the  subsequent  locations  made  by  Frost  and  Young  should  be  treated 
precisely  as  if  they  were  the  completion  of  their  prior  attempted  locations; 
that  neither  Frost  nor  Young  could  get  rid  of  his  obligation  to  complete  the 
original  locations  by  removing  the  original  notices,  and  posting  others,  and 
marking  the  boundaries  of  the  claims  asserted  in  the  notices  last  posted. 
Further,  that  G.  M.  and  J.  N.  Summers,  who  took  with  notice  of  the  pros- 
pecting agreement,  should  be  held  as  trustees. 

Where  a  partnership  has  contracted  engagements  which  cannot  be  fulfilled 
during  the  time  limited  for  its  existence,  the  partnership  continues  for  the 
purpose  of  performing  such  outstanding  engagements,  and  of  taking  and  set- 
tling all  accounts,  and  converting  the  property,  means,  and  assets  of  the 
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partnership  existing  at  tbe  time  of  its  dissolution,  and  for  these  purposes  the 
authority  of  each  member  of  the  firm  remains  the  same  after  as  before  the 
dissolution.  Eobbins  v.  Fidler,  24  N.  Y.  570;  Murray  v.  Mumford,  6  CJow. 
441;  Western  Co.  v.  Walker,  2  Iowa,  504. 

The  interest  of  the  parties  herein,  in  the  completion  of  the  defective  loca- 
tions, ought  not  to  be  estimated  by  reference  to  events  which  happened 
after  the  termination  of  the  agreement,  even  if  it  appeared  that  the  rights 
acquired  by  the  subsequent  locations  were  valuable.  The  agreement  was 
made  in  Mono  county,  the  mines  located  were  within  that  county,  and,  for 
aught  that  appears,  all  the  parties  to  the  agreement  resided  there.  There  is 
no  finding  of  the  concealment  of  any  fact  from  the  plaintiffs.  It  must  be 
presumed  that,  with  full  knowledge  of  the  existing  conditions,  all  parties  to 
the  agreement  terminated  it,  and  dissolved  the  contractual  relations  arising 
from  it.  Page,  Fulmore,  and  Blake  may  have  concluded  that  the  ground  was 
valueless,  or  that  it  would  be  fruitless  to  complete  the  locations,  or  to  expend 
money  in  developing  them.  Whatever  motive  may  have  influenced  them, 
they  saw  fit  to  dissolve  the  company,  and  end  the  agreement  and  enterprise. 
It  may  be  conceded  that  the  parties  to  the  prospecting  contract  might,  had 
they  deemed  it  for  their  interest  to  do  so,  have  completed  the  locations  pre- 
viously commenced  within  a  reasonable  time,  and  that  they  would  have  been 
protected,  during  such  reasonable  time,  from  the  interference  of  third  per- 
sons. But  it  was  for  them  to  determine  whether  it  was  advisable  to  com- 
plete the  locations  or  abandon  them. 

None  of  them  had  contracted  an  obligation  with  the  government,  or  with 
any  third  person,  to  be  performed  after  May  12,  1881.  No  duty  remained 
with  any  of  them  to  acquire  property  not  contracted  for  prior  to  the  dissolu- 
tion. They  had  acquired  no  inchoate  interest  in  property  which  they  were 
under  obligation  to  complete,  notwithstanding  the  dissolution.  The  plain- 
tiffs (other  than  Frost)  could  not  have  been  compelled  to  take  a  conveyance 
of  aliquot  poi-tions  of  the  ground  subsequently  located,  nor  were  they  liable 
to  the  actual  locators  for  part  of  the  cost  of  making  the  subsequent  locations, 
nor  subject  to  pay  any  part  of  the  expense  for  work  done  under  such  loca- 
tions. It  may  be  added,  the  court  below  found  that  Frost  and  Young  re- 
moved and  destroyed  the  original  notices.  It  does  not  appear  but  this  was 
done  after  the  dissolution  of  the  agreement,  nor  does  it  appear  but  it  was 
done  with  the  knowledge  and  consent  of  the  other  plaintiffs. 

There  are  reasons^  not  necessary  to  mention,  why  (independent  of  the  ter- 
mination of  the  prospecting  contract)  none  of  the  plaintiffs  could  demand  a 
decree  for  a  conveyance  of  any  portion  of  the  "Gteorgie  Howell,"  located  by 
Frost;  why  Frost  is  not  entitled  to  any  relief;  why  neither  Frost  nor  Blake 
could  enforce  the  agreement  as  against  any  of  the  mines  located.  Reasons, 
also,  why,  in  any  event,  the  defendants  G.  M.  &  J.  N.  Summers  would  hold 
two-thirds  of  the  "May  Bell"  and  one-half  of  the  "Kentuck"  free  from  any 
trust. 

Judgment  and  order  affirmed. 

We  concur;    Mykiok,  J.;  Ross,  J. 

<70  Cal.  153) 

State  v.  Smith,  Jr.,  and  others.    (No.  11,199.) 

(Suprane  Court  of  Calif omia.    July  14,  1886.) 

1.  Alieicb  and  Naturalization— Soccession  by  Nok-Resident  Poreionebs— Abticle  1, 
J  17,  Const.  Cal. 

Article  1,  g  17,  Const.  Cal.,  prohibiting  the  legislature  from  depriving  resident 
foreigners  of  any  of  the  rights  enjoyed  by  native-bom  citizens,  witn  respect  to  the 
acquisition,  possession,  enjoyment,"  transmission,  or  inheritance  of  property,  does 
not  deprive  it  of  tbe  right  to' confer  the  same  privileges  on  non-resident  foreigners. 
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2.  Same— Code  Civil  Proo.  Cal.  g  671— Law  having   Bxtratbrbitobial  Operation. 

Code  Civil  Proc.  Cal.  g  671,  providing  for  succession  by  non-resident  foreipners, 
confers  a  right  to  be  enjoyeci  within  the  state,  and  is  not  beyond  the  legislative 
power  as  a  law  having  an  extraterritorial  operation. 

3.  Same— Taking  by  Succession— "Appearance  and  Claim"— Civil  Code  Cal.  J  672. 

Under  section  672,  Civil  Code  Cal.,  reouiring  a  non-resident  alien,  in  order  to  take 
by  succession,  to  "appear  and  claim  the  property."  etc.,  appearance  in  person  or 
by  attorney,  and  claim  by  taking  |)o?session,  or  conveying  or  contracting  with  re- 
spect to  the  property,  or  any  acts  in  the  state  indicating  that  the  alien  asserts  a 
right  to  it,  are  sufficient. 

4.  Same— Escheat— Action  PREMATtJRE— Office  Found— €ivil  Code  Cal.  g  672. 

Under  Civil  Code  Cal.  g  672,  providing  that  the  non-resident  alien  must  appear  and 
claim  the  property  '*  within  five  years  from  the  time  of  succession,''  or  be  barred, 
a  proceeding  brought  by  the  attorney  general  to  secure  to  the  scliool  fund,  under 
Const.  Cal.,  art.  9,  |  4,  the  estate  of  an  intestate  who  left  no  resident  heirs  as  an  es- 
cheat, is  premature* if  instituted  within  five  years'after  the  death  of  the  intestate. 

Department  1.    Appeal  from  superior  court,  Sacramento  county. 

John  Smith,  a  native  of  England,  a  resident  of  California,  and  a  natural- 
ized citizen  of  the  United  States,  died  intestate  in  Sacramento,  California, 
November  3,  1883,  leaving  an  estate  of  real  and  personal  property.  He  left 
no  heirs  resident  in  tlie  United  States,  but  did  leave  one  nephew  and  three 
nieces  in  England,  his  only  next  of  kin.  The  nephev?,  the  defendant,  John 
Smith,  Jr.,  came  to  California,  obtained  letters  of  administration  after  hav- 
ing declared  his  intention  to  become  a  citizen  of  the  United  States,  and,  for 
himself  and  the  other  next  of  kin,  "appeared  and  claimed  the  estate."  Un- 
der this  claim  the  estate  was  distributed  equally  to  the  next  of  kin,  from 
whom  the  other  defendants  derive  their  title.  In  January,  1885,  this  action 
was  brought  by  the  state  to  declare  said  estate  escheated  to  the  state.  The 
superior  court  rendered  judgment  for  defendant,  and  the  plaintiff  appeals. 

E.  C.  Marshall,  Atty.  Gen.,  and  S.  P.  Scaniker,  for  plaintiff. 

Section  17,  art.  1,  of  the  constitution  is  a  limitation,  and  it  has  been  held 
that  the  bona  fide  resident  foreigner  succeeds,  to  the  exclusion  of  all  othere. 
8i€mssen  v.  Bofer,  6  Cal.  250;  Farrell  v.  Enright,  12  Cal.  450;  People  v.  Rog- 
ers, 13  Cal.  160;  Norris  v.  HoyU  18  Cal.  217.  John  Smith  having  died  leav- 
ing no  heirs  in  the  state  at  the  time  of  his  death,  his  estate,  at  the  instant  (eo 
instante)  of  his  death,  vested  in  the  state.  4  Kent,  Comm.  424;  Fairfax  v. 
Hunter,  7  Cranch,  603:  Jackson  v.  Adams,  7  Wend.  367;  Wilbur  v.  Tobey, 
16 Pick.  177;  Com,  v.  Hite,  6  Leigh,  588;  Taylor  v.  Benham,  5  How.  233;  Mont- 
gomery V.  Hunt,  5  Cal.  373;  Puckett  v.  State,  1  Sneed,  355;  Bradstreet  v.  Su- 
pervisors, 13  Wend.  546;  Farrell  v.  Enright,  12  Cal.  450;  Ettenheimer  v.  Hef- 
fernan,  66  Barb.  374.  Subsequent  declaration  of  intention  to  become  a  citizen 
of  the  United  States  cannot  have  a  retroactive  effect  so  as  to  enable  John  Smith, 
Jr.,  to  succeed  as  heir  to  the  estate.  Heeney  v.  Trustees  of  Brooklyn  Benev, 
Soc,  33  Barb.  360.  Natives  of  foreign  lands  cannot  take  lands  by  descent  in 
the  state,  because  they  have  no  inheritable  blood  in  them.  The  nephew  and 
nieces  had  never  been  in  the  state  previous  to  John  Smith,  Sr.'s,  death,  and 
they  had  no  inheritable  blood  in  them  at  the  time  of  their  uncle's  deaih. 
Wacke7'  v.  Wacker,  26  Mo.  426.  The  fee  could  not  be  in  abeyance;  it  must 
vest  in  some  one,  and  it  did  vest  in  the  state  of  California.  People  v.  Conklin, 
2  Hill,  67.  The  constitution  and  laws  of  this  state  have  no  force  or  effect 
beyond  its  limits.  They  cannot  fix  the  status  of  persons  who  are  natives  and 
residents  of  foreign  lands.  They  cannot  make  them  heirs.  Story,  Confl. 
Laws,  §55  7,  20-23.  There  is  no  law  in  this  state,  nor  in  any  other  to  our 
knowledge,  by  which  a  foreigner  can  succeed  to  and  take  the  estate  of  a  de- 
ceased citizen,  Spratt  v.  Spratt,  1  Pet.  343;  Larreau  v.  Davignon,  5  Abb. 
(N.  S.)  367. 

Orove  L.  Johnson  and  Armstrong  &  Hinkson,  for  defendants. 

The  points  involved  in  the  case  have  already  been  settled  adversely  to  the 
plaintiff's  contention.     State  v.  Lyon,  7  Pac.  Rep.  763;  In  re  Estate  of  Bil- 
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lings,  4  Pac.  Rep.  639;  People  v.  Rogers^  13  Cal.  159;  State  v.  Carrasco,  7 
Pac.  Rep.  766. 

MoKiNSTRY,  J.  The  constitution  (article  1,  §  17)  prohibits  the  legislature 
from  depriving  resident  foreignei'S  of  any  of  the  rights  enjoyed  by  native- 
born  citizens  with  respect  to  the  acquisition,  possession,  enjoyment,  trans- 
mission, or  inheritance  of  property.  There  is  no  provision  of  tlie  constitution 
whicli  prohibits  the  legislature  from  conferring  the  same  riglits  upon  those 
born  in  foreign  countries  who  have  never  been  residents  of  the  state. 

Section  671  of  the  Civil  Code  provides:  "Any  person,  whether  citizen  or 
alien,  may  take,  hold,  and  dispose  of  property,  real  or  personal,  within  this 
state."  It  is  suggested  that,  inasmucli  as  laws  can  have  no  extraterritorial 
operation,  the  legislature  has  no  power  to  provide  for  succession  by  foreign- 
era  who  have  never  been  residents.  But  this  section  of  the  Code  provides  a 
rule  with  respect  to  property  within  the  state.  It  confers  a  right  to  be  en- 
joyed within  the  jurisdiction. 

Section  672  of  the  Civil  Code  reads:  "If  a  non-resident  alien  takes  by  suc- 
cession, he  must  appear  and  claim  the  property  within  five  years  from  the 
time  of  succession,  or  be  barred.  The  property,  in  such  case,  is  disposed  of 
as  provided  in  title  8,  pt.  3,  Code  Civil  Proc."  The  words  "non-resident 
alien"  are  severely  criticised  by  counsel  for  appellant.  We  find  no  difficulty 
in  interpreting  them  as  indicating  those  who  are  neither  citizens  of  the  United 
States  nor  residents  of  the  state. 

All  aliens  take  hy  succession.  Civil  Code,  671.  The  failure  of  a  non-resi- 
dent alien  to  "appear  and  claim"  witliin  five  years  after  descent  cast,  oper- 
ates a  bar  of  his  right  to  assert  any  title  in  the  property  as  against  the  state; 
and  this,  not  on  the  idea  that  the  property  has  escheated  to  the  state  as  of  the 
date  of  the  death  of  the  ancestor,  but  because  by  the  law  the  "non-resident" 
takes  subject  to  the  loss  of  his  right  by  a  failure  to  make  claim  within  the 
five  years.'  The  clause  of  section  672  is  a  limitation,  applicable,  however, 
not  alone  to  the  commencement  of  an  action  in  the  courts,  but  to  any  appear- 
ance within  the  state,  and  the  assertion  of  a  claim,  whether  by  such  action  or 
otherwise.  The  claim  may  be  in  pais,  as  by  taking  possession  of  the  prop- 
erty, or  conveying,  or  contracting  with  respect  to  it.  If  he  fails  to  appear 
and  claim  it,  the  property  is  escheat  at  the  expiration  of  the  five  years.  In 
"such  case"  the  property  is  disposed  of  as  provided  in  title  8,  pt.  3,  Code 
Civil  Proc.  It  would  seem  to  follow  that  a  "non-resident  alien"  would  have 
no  defense  to  an  inquest  to  "vest  the  title  in  the  state"  in  the  nature  of  office 
found,  except  a  defense  based  on  his  "appearance  and  claim"  within  the  five 
years,  and  it  necessarily  follows  that  a  proceeding  brought  by  the  attorney 
general  under  title  8,  pt.  3,  is  premature  if  commenced  within  five  years  after 
tlie  death  of  the  ancestor. 

Section  1272  of  the  Code  of  Civil  Procedure,  so  far  as  it  applies  to  a  non- 
resident alien,  not  a  party  or  privy  to  the  proceedings  prescribed  in  title  8, 
only  authorizes  him  to  show  that  which  he  might  have  shown  had  he  been 
made  a  party,  to-wit,  that  he  did  appear  and  claim  the  property  "within  five 
years  from  the  time  of  the  succession."  The  statute  gives  to  the  non-resi- 
dent alien  full  five  years  to  "appear  and  claim"  the  property,  and  gives  him 
no  more.  There  is  no  limitation  of  time  (certainly  none  less  than  10  years 
after  the  "succession")  within  which  the  action  provided  for  in  the  Code  of 
Civil  Procedure  must  be  commenced  by  the  attorney  general.  The  five  years 
given  the  non-resident  alien  can  have  no  reference  to  the  proceeding  com- 
menced by  the  attorney  general.  No  statutoiy  machinery  is  provided  in  ac- 
cordance with  which  the  alien  must  appear  and  give  notice  of  his  claim. 
The  provision  of  section  672  of  the  Civil  Code,  requiring  the  alien  to  "appear 
and  claim  the  property,"  relates  to  an  appearance  and  claim,  to  be  proved  by 
acts  within  the  state  indicating  that  the  alien  asserts  a  right  to  it,  or  the  pro- 
vision means  nothing. 
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Section  4  of  article  9  of  the  constitution  provides  that  'Hhe  proceeds"  of 
the  estates  of  deceased  persons  who  may  have  died  without  leiiving  any 
"heir"  shall  constitute  a  part  of  the  school  fund.  It  does  not  limit  the 
power  of  the  legislature  to  declare  that  aliens  may  be  heirs.  Moreover,  it 
speaifs  of  the  proceeds  of  the  lands,  evidently  contemplating  some  procedure 
in  the  nature  oi  office  found*  by  which  the  right  of  the  state  shall  be  ascer- 
tained and  determined,  and  legislation  providing  for  the  sale  of  the  land. 
Judgment  affirmed. 

We  concur:    MruicK,  J;  Ross,  J. 

(70  Cal.  6) 

O'Kane  v.  Hyde.    (No.  8,361.) 

(Supreme  Court  of  California,    May  28,  1886.) 

AjssiGNMEirr  fob  B^nbfft  of  Creditors— Preferences— Property — Partnership  Cred- 
itors—Individual  Creditors. 

An  assignment  by  a  firm  of  their  individual  as  well  as  partnership  property,  di- 
recting the  property  first  to  be  applied  to  the  payment  of  partnerehip  aebtsi,  is  wid, 
as  giving  a  preference  to  tiie  partnership  creditors  over  the  individual  creditors  as 
to  the  individual  property.* 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco. 

This  was  an  action  brought  by  John  O^Kane,  as  assignee  of  Daly  &  Hawkins, 
to  recover  of  the  defendant  the  sum  of  84,725,  and  interest,  on  two  prom  is* 
sory  notes.  The  defendant  was  indebted  to  that  firm  on  these  notes  in  the 
sum  of  83,445,  as  admitted  by  him,  or  in  the  first-mentioned  sum,  as  claimed 
by  the  plaintiff.  The  firm  were  indebted  at  the  same  time  to  the  Hibernia 
Savings  &  Loan  Society  in  the  sum  of  $6,000,  and  the  latter  of  them  also 
owed  an  individual  debt  to  the  said  corporation  of  about  85,000.  Some  time 
afterwards,  and  on  the  twenty-second  of  March,  1879,  the  said  iirm  made  an 
assignment  for  the  benefit  of  their  creditors,  by  which  they  conveyed  all 
their  partnership  and  individual  property  to  the  plaintiff,  to  be  applied  to  the 
payment  of  partnership  debts  prior  to  the  payment  of  their  individual  debts; 
and  on  the  seventh  of  October,  1880,  the  superior  court  of  the  city  and  county 
of  San  Francisco  directed  the  plaintiff  to  bring  this  suit  against  the  defend- 
ant. It  further  appears  that  on  the  twenty -seventh  of  Alarch,  1879,  at  the 
suit  of  the  Ilibernia  Savings  &  Loan  Society,  the  debt  due  by  the  defendant. 
Hyde,  to  Daly  &  Hawkins  was  garnished,  and  in  tlie  following  month  they 
recovered  a  judgment  against  the  firm,  and  an  execution  was  issued  thereon. 
"  The  defendant  in  these  proceedings  admitted  the  debt  for  the  amount  as  before 
stated,  and  paid  to  the  sheriff  a  large  part  of  it,  leaving  a  balance  still  sub- 
ject to  the  execution.  A  demurrer  to  the  complaint  having  been  overruled, 
the  defendant  answered,  denying  generally  the  allegations  of  the  complaint, 
and  alleging  that  he  had  paid  to  the  firm  of  Daly  &  Hawkins  all  that  was  due 
on  his  notes  to  them,  except  the  83,445  which  he  had  paid,  or  a  large  part  of 
it,  to  the  Hibernia  Savings  &  Loan  Society,  and  claiming  that  the  assign- 
ment was  void  as  against  them,  as  an  execution  creditor  of  the  firm.  The 
plaintiff  contended,  among  otlier  things,  that  the  question  of  the  validity  of 
the  assignment  was  res  adjndkata  as  to  those  creditors  who  were  parties  to 
a  former  suit  brought  by  him  against  Daly,  and  that  the  Hibernia  Savings 
Bank  was  one.  But  it  was  admitted  that  the  defendant  was  not  a  party  to 
that  suit.  There  was  a  judgment  for  the  defendant  in  accordance  with  the 
findings  of  the  court,  and  plaintiff  appealed. 
Edward  P.  Cole,  for  appellant.    Tobin  <&  TohiUt  for  respondent. 

Mykick,  J.     The  court  below  construed  the  assignment  by  Daly  &  Haw- 
kins to  O^Kane  as  an  assignment  of  their  individual  as  well  as  of  their  part- 

iSee  Wooldridge  v.  Irving,  23  Fed.  Rep.  676. 
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nership  property,  and»  as  it  directed  all  of  the  property  assigned  to  be  applied 
to  the  payment  of  partnership  debts,  held  the  assignment  yoid  as  thus  giving 
a  preference  to  the  partnership  creditors  oyer  the  individual  creditors  as  to 
ttie  individual  property.  We  are  of  opinion  this  construction  is  correct,  and 
that  the  assignment  was  void  as  to  creditors.  The  defendant,  .Hyde,  was  a 
debtor  of  the  assignors.  The  Hibernia  Savings  &  Loan  Society  was  their 
creditor.  As  such  creditor  it  recovered  of  Hyde,  by  garnishment  proceedings* 
the  amount  of  its  debt  due  from  the  assignors.  Hyde*  by  reason  of  his  rela- 
tion to  the  society  under  th^  garnishment  proceedings,  and  his  paymen(.  to  it 
under  such  proceedings,  could  make  inquiry  into  the  legality  of  the  assign- 
ment We  are  of  opinion  that  the  former  action  {0*Kane  v.  Daly  &  Hawkins) 
was  not,  as  to  the  defendant  Iierein,  or  as  to  the  Hibernia  Savings  &  Loan 
Society,  an  adjudication  as  to  the  validity  of  the  assignment. 
Judgment  and  order  affirmed. 

We  concur:    Mob&isom,  0.  J.;  Sharpstbin,  J.;  MoEinstbt*  3. 


m  CtLl.  820) 

HOADLET  «.  GiTT  AND  OOTTNTT  OP  SAN  FbANGIBOO.^    (No.  8,762.) 

{Supreme  Omui  pf  Qdifomia.    July  20, 1S88.) 

1.  MumoiPAL  CospoBATioHs— 8an  Frahczboo^Pueblo  Lakd^—  Poblio  Squabis— Oau- 
roRNiA  Act  or  March  11,  1858. 

The  California  act  of  March  11, 1858,  ratifyinjar  and  onnflrming  the  ordinances  822 
and  845  of  the  common  comidl  of  the  city  of  oan  Franciaco,  providing  for  laying 
out  public  squares  on  pueblo  lands  withm  its  limits,  and  the  order  made  by  the 
municipal  authorities  adopting  them,  operated  as  a  selection  and  dedication  to  the 
public  use  of  such  squares,  and  no  other  further  acceptance  by  the  public  than  was 
afforded  by  the  act  was  needed  in  order  to  make  the  dedication  complete ;  following 
Hoadiey  ▼.  San  Franciteo,  50  Cal.  265.* 

%  Samb— Public  Squarbs-^Pukblo  Lavob— Act  of  Conorbbs.  July  1, 1864. 

The  legal  title  to  the  public  sdnares  on  the  pueblo  lands  within  the  limitB  of  the 
city  of  Sui  FrandBco  vested  in  Uiedty  by  the  operation  of  the  act  of  congress,  July 
1, 1664;  following  Hoadiey  v.  San  Franeitoo,  50  Gal.  265. 

t.  Bams— Statotb  of  LxMiTATiom— Aj>vbr8b  Possbbsion— Titlb— Oocopavot— Dbdioa* 
HON— Land»— Public  Usb. 

In  an  action  to  quiet  title  to  lands  in  a  city  which  had  been  dedicated  to  publio 
use,  the  occupancy  of  such  lands  by  a  private  person  cannot  confer  on  him  any 
rights  against  tiie  city,  no  matter  how  long  continued;  following  Hoadiey  v.  San 
Fmneuco,  50  Cal.  265.* 

4.  8amb— Bah  Fbancisoo— PuRBLO  Landb— Oompbnsation. 

The  city  of  San  Francisco,  as  successor  of  the  pueblo  of  ^hat  name,  had  the  right 
to  take  pueblo  lands,  in  the  possession  of  others,  for  public  squares,  witiiout  mak- 
ing compensation  therefor ;  following  Sawyer  v.  San  FrancUeo^  50  Cal.  370. 

&  &AMB>-OR0urAK0BB  822,  845— TiTLB  TO  Land— CiTT  OF  Sah  Francuoo— Act  of  March 
*  11^858. 

Wherever  a  person  acquired  an^  rights,  under  the  California  act  of  1858,  to  any 
of  the  lands  lying  within  the  limits  of  the  city  of  San  Francisco,  such  rights  were 

'Affirmed.    See  8  Sup.  Ct.  Rep.  659,  eub  mm.  dark  v.  City  A  Co.  of  3.  F. 

'Af  to  the  necessity  of  an  acceptance  by  the  public  to  perfect  a  dedication  to  publio 
vse,  see  Quinn  v.  Anderson,  (Cal.)  11  Pac.  Kep.  746,  and  note;  Brooks  v.  City  of  Topeka, 
(Kan.)  8  Pac.  Rep.  382;  Rozell  v.  Andrews,  (N.  Y.)  8  N.  £.  Rep.  513.  and  note. 

As  to  what  will  constitute  or  prove  an  acceptance  by  the  public,  see  Morse  v.  Zeize, 
(Mhm.)  24  N.  W.  Rep.  287 :  Laughlin  v.  City  of  Washington,  (Iowa,)  19  N.  W.  Rep. 
819;  Brakken  v.  Minneapolis  &  St.  L.  R.  0>.,  (Minn.)  11  N.  W.  Rep.  124;  Maywood 
Go.  T.  Village  of  Maywood,  (III.)  6  N.  E.  Rep.  866 ;  People  t.  Lohfilem,  (N.  Y.)  6  N.  E. 
Rep.  784. 

&e.  also,  ReiUy  v.  City  of  Racine.  (Wis.)  8  N.  W.  Rep.  417. 

•See  State  v.  Horn,  (Kan.)pci«^  148,  and  note. 
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subject  to  the  provisions  of  the  ordinances  822,  845,  providing  for  laying  out  the 
public  squares,  and  the  order  of  the  municipal  authorities  adopting  and  approving 
them,  which  had  been  ratified  by  the  act. 

In  bank.  Appeal  from  the  late  district  court,  Twelfth  judicial  district, 
San  Francisco. 

Action  against  the  city  and  county  of  San  Francisco  to  quiet  title  to  cer- 
tain lands  lying  west  of  Larkin  street,  and  within  the  city  limits  as  defined 
by  the  charter  of  1851.  Judgment  below  for  defendant.  A  motion  for  new 
trial  was  refused,  and  plaintiff  appealed  from  the  judgment,  and  from  the 
order  refusing  a  new  trial. 

S,  W.  &  E,.B.  Holfaday,  John  Currey,  and  W.  C,  BelcJier,  for  appellant. 
John  L,  Loce,  for  respondent. 

Thornton,  J.  This  action  was  institutetl  to  quiet  title  of  plaintiff  to  two 
parcels  of  land  situate  in  the  city  and  county  of  San  Francisco,  and  within 
that  portion  of  said  city  and  county  to  which  the  ordinances  822  and  845* of 
the  common  council  of  said  city  and  county,  and  an  order  passed  by  the  jus- 
tices of  the  peace  of  the  defendant  corporation  on  the  sixteenth  of  October, 
1856,  ratified  by  the  act  of  the  legislature  of  this  state,  approved  March  11, 
1858,  apply.  One  of  the  parcels  of  land  in  controversy  forms  a  part  of  Alta 
plaza t  and  the  other  a  part  of  Hamilton  square. 

This  cause  was  here  before  on  appeal,  (see  50  Cal.  265,)  and  on  that  appeal 
this  court  held  that  the  plaintiff  acquired  no  title  to  the  lots  or  squares  in 
question  either  by  the  Van  Ness  ordinance,  or  by  adverse  possession.  The 
questions  are  presented  now  undor  titw^jinmr  state  of  facts,  and  the  above 
rulings  of  the  court  must  be  regarded  as  the  law  of  the  case  in  all  its  stages. 
In  this  condition  of  things,  we  see  no  reason  why  the  points  above  mentioned 
should  be  further  considered.  See  lawyer  v.  Sa7i  Francisco,  50  Cal,  370; 
People  V.  Holladay,  5  Pac.  Rep.  798;  City  of  Visalia  v.  Jacob,  65  Cal.  434; 
S.  C.  4  Pac.  Rep.  433. 

The  point  miule  on  behalf  of  plaintiff,  as  to  the  fact  that  the  squares  in 
question  embrace  more  than  one-twentieth  of  the  land  in  pos^ssion  of  the 
plaintiff,  and  that  the  excess  above  such  one-twentieth  w^is  tai^en  without 
compensation,  as  provided  in  section  6  of  ordinance  822,  we  regard. as  settled 
by  this  court  in  Sawyer  v.  San  Francisco,  supra,  adversely  to  the  cdutention 
of  the  plaintiff.  "^ 

The  reasons  on  which  the  rule  just  above  mentioned  vs&  to  the  taloog  of 
more  than  one-twentieth,  as  settled  in  Satoyer  v.  San  Francisco,  is  reHed, 
apply  to  the  point  made  here  that  more  than  one  block  was  taken  to  ml#e 
up  the  squares  in  controversy.  The  survey  and  map  of  these  squares,  ^ 
including  four  blocks  each,  were  approved,  ratified,  and  confirmed  by  th6 
act  of  the  eleventh  of  March,  1858.  (St.  1858,  p.  53,)  and  from  such  approval 
the  survey  and  map  above  mentioned  acquired  validity.  Whatever  rights  tlxe 
plaintiff  acquired  under  the  Van  Ness  ordinance  he  took  subject  to  the  act 
of  1858,  wliich  approved  the  survey  and  map  above  mentioned.  This  is 
true  under  any  proper  application  of  the  doctrine  of  relation  invoked  on  be- 
half of  plaintiff.  The  act  of  approval  ratified  the  ordinance  822.  allowing 
title  to  be  made  under  it  by  a  possession  designated  in  it.  and  ratified  also 
ordinance  845,  and  the  order  of  the  justices  approving  the  survey  and  map 
above  mentioned;  and,  when  the  act  of  1858  was  passed,  the  doctrine  of  re- 
lation could  vest  in  the  plaintiff  no  greater  rights  than  he  took  under  the  act 
of  1858.  Any  rights  which  plaintiff  derived  under  the  act  of  1858  would  be 
subject  to  all  its  provisions.  At  the  same  time  that  ordinance  822  was  rati- 
fied the  order  approving  the  map  and  survey  above  mentioned  was  also  rati- 
fied, and  whatever  rights  plaintiff  took  under  the  act  were  subject  to  the  pro- 
visions of  the  ordinance  and  order  so  ratified.     We  find  in  the  case  no  trace 
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of  a  contract  between  the  plaintiff  and  any  one  which  ever  vested  in  plaintiff 
any  rights  different  from  those  accorded  to  him  herein. 

The  above  embraces  all  the  points  in  the  case  which  are  necessary  to  be 
considered.  We  find  no  error  in  tlie  record,  and  the  judgment  and  order 
must  be  affirmed.    Ordered  accordingly. 

We  concur:    McKee,  J.;  MoBIinstry,  J.;  Sharpstein,  J.;  Myrick,  J. 


(70  Cal.  128) 

Red  Jacket  Tribe,  No.  28,  etc.,  v.  Gibson  and  othera.     (No.  11.302.) 
{Supreme  Court  of  OaJifomia.    July  12,  188t>.) 

1.  Benevolent  SociETiEa— Action  against  Trustees— Acts  of  Co-TEt7STEE. 

Evidence  that  a  trustee  of  a  benevolent  society  acted  without  the  concurrence  of 
a  co-trustee,  or  that  the  latter  was  induced  to  concur  in  his  act  by  reason  of  misrep- 
resentations which  he  had  made  with  respect  to  the  concurrence  of  a  third  trustee, 
is  admissible. 

2.  Same — Purchase— Beneficiary, 

In  an  action  against  trustees  to  have  declared  void  a  purchase  made  by  them, 
evidence  that  one  of  them  understood  the  propriety  of  the  purchase  was  first  to  be 
submitted  to  the  beneficiary  is  admissible. 

8.  Same— Question  fob  Jury — Purchase — Association — Opfioer— Trustees. 

Where  a  suit  is  brought  by  an  association  to  have  declared  void  a  purchase  made 
for  it,  by  its  trustees,  from  one  of  its  officers,  the  question  whether  tlie  acts  of  the 
officer  were  fair  or  unfair  are  to  be  determined  by  the  jury,  and  not  by  the  trustees 
Who  may  be  called  as  witnesses. 

4.  Same— Mortgage— Enforcement  of— Sale. 

Where  a  mortgage,  made  by  the  officer  of  an  association,  has  been  paid  off  and 
canceled  with  funds  derived  from  a  fraudulent  sale  of  property  to  the  association, 
field,  in  a  suit  brought  by  the  association  against  such  officer  to  have  the  sale  de- 
clared void,  to  which  the  mortgagee  was  a  party,  that  the  mortgage  may  be  revive<l 
and  enforced  for  its  benefit  against  all  the  property  therein  described,  to  the  extent 
of  the  amount  applied  by  such  officer  to  its  satisfaction,  obtained  from  such  fraudu- 
lent sale. 

6.  Same— "Red  Jacket  Tribe."  California— Trustees—Investment— Funds  in  Bank. 
An  order  of  the  "Red  Jacket  Tribe,"  California,  instructing  its  trustees  "to  try 
and  invest  the  money  in  the  bank,  not  exceeding  $2,000,"  does  not  purport  to 
authorize  an  investment  of  moneyof  the  tribe  otherwise  than  in  stock,  bonds,  mort- 
gages, or  other  securities  approved  by  two-thirds  of  the  members  thereof  present  at 
a  regular  council. 

6.  Equity — Rights  of  Vendor — Cancellation — Sale. 

Where  a  deed  for  the  sale  of  property  is  annulled,  the  vendor  is  entitled  to  a  re- 
turn of  the  money,  or  its  equivalent  paid  for  it.* 

7.  Same— Complaint^— Reconveyance— Property. 

A  complaint  not  praying  for  a  reconveyance  of  property,  no  reconveyance  will 
he  ordered. 

Department  1.     Appeal  from  superior  court,  county  of  Sacramento. 

The  plaintiff  is  a  lodge  or  tribe  of  Red  Men.  The  defendants  Gibson,  Ben- 
nett, and  Dustman  were  members  of  it.  Gibson  was  treasurer,  and  Bennett, 
Dustman,  and  Burt  Worthington  were  the  trustees  of  the  tribe.  The  funds 
of  the  plaintiff  were  kept  on  deposit  in  the  bank,  subject  to  the  order  of  the 
trustees.  One  of  the  by-laws  of  the  tribe  provided  that  the  trustees  should 
"keep  the  funds  invested,  for  the  best  interests  of  this  tribe,  in  such  stocks, 
bonds,  mortgages,  or  other  securities  as  shall  be  approved  by  two-thirds  of 
the  members  thereof  present  at  a  regular  council."  On  the  thirty-first  of 
October,  1884,  the  trustees  were  instructed  to  try  and  invest  the  money  in 
the  bank,  not  to  exceed  $2,000;  and  defendants  contend  that  they  had  full 
power  to  act  regarding  the  investment  of  it. 

Afterwards  the  defendant  Gibson  saw  some  of  the  trustees,  and  informed 

}Bee  Worthington  v.  Campbell,  (Ky.)  1  S.  W.  Rep.  714,  and  note. 
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them  that  he  had  a  lot  and  a  half  he  would  sell  for  61,800.  A  conference 
having  been  held  to  consider  the  propriety  of  the  purchase  as  an  investment, 
it  was  agreed,  on  the  twelfth  of  November  following,  th^  two  trustees  Ben- 
nett and  Dustman  conducting  the  negotiations,  that  the  tribe  should  purchase 
the  property  at  the  above-mentioned  price,  which  comprised  the  east  half  of 
lot  2,  and  tiie  whole  of  lot  3,  in  a  certain  block  in  Sacramento.  The  money 
was  tlieveupon  paid,  and  a  deed  for  the  same  delivered  to  the  trustee  Bennett, 
and  by  him  duly  recorded.  At  this  time  there  was  a  mortgage  on  the  prop- 
erty of  $1,200,  and  interest,  in  favor  of  the  Occidental  Building  &  Loan  As- 
sociation, and  which  was  a  lien,  also,  on  the  west  half  of  the  said  lot  2,  which 
had  not  been  conveyed  except  by  this  mortgage.  This  lien  was  paid  oflP  out 
of  the  61>800,  and  the  mortgage  was  surrendered  up  by  the  loan  association, 
and  canceled. 

On  the  twenty-second  of  November  of  the  same  year,  Edith  L.  Gibson,  tlie 
wife  of  the  defendant  J.  A.  Gibson,  filed  a  declaration  of  homestead  upon  the 
west  half  of  said  lot  2,  claiming  it  as  a  homestead  for  the  benefit  of  herself 
and  husband.  The  plaintiff  asks  that  the  conveyance  by  Gibson  to  them  be 
*  declared  null  and  void ;  that  the  satisfaction  of  the  mortgage  be  set  aside ;  and 
that  the  association  be  required  to  transfer  the  mortgage  to  them;  and  that 
they  be  permitted  to  hold  and  enforce  it  against  all  the  property  therein  de- 
scribed, notwithstanding  the  satisfaction  thereof  by  Gibson,  and  tlie  declara- 
tion of  homestead  by  the  wife.  There  was  a  verdict  and  judgment  for  th<r 
plaintiffs  according  to  the  prayer  of  the  complaint,  and  also  a  personal  judg- 
ment against  Gibson  for  $600.  and  costs.  A  motion  for  a  new  trial  hnving 
been  made  and  denied,  the  defendants  appealed  from  the  judgment,  and  from 
the  order  denying  a  new  trial. 

Toting  (&  Dunn,  for  appellants.    Freeman,  Johnson  (&  Bates^  for  respondent. 

MoKiNSTRY,  J.  There  was  suflicient  evidence  to  justify  the  findings  of 
the  court  below. 

Evidence  that  the  defendant  Bennett  acted  without  the  concun*ence  of  his 
co-trustee  Dustman,  or  that  the  latter  was  induced  to  concur  by  reason  of 
misrepresentations  made  by  the  former  with  respect  to  Worthington's  con- 
currence, was  admissible. 

Evidence  that  Dustman  understood  the  propriety  of  the  purchase  was  to  be 
submitted  to  the  "tribe"  was  admissible. 

The  objection  to  the  question  asked  on  cross-examination  of  the  witness 
Dustman,  "Now,  then,  do  you  know  of  any  unfair  act  that  he  [GibsonJ  did 
to  induce  the  sale?" — was  properly  sustained,  because  calling  for  the  infer- 
ence of  the  witness.  The  witness  had  already  stated,  on  his  cross-examina- 
tion, what  Gibson  had  said  and  done  to  induce  the  purchase.  He  had  also 
been  asked:  "Did  Gibson  do  anything  that  you  know  of  to  induce  you  to 
purchase  that  lot  and  a  half  other  than  what  you  have  testified  to?"  To  this 
question  the  witness  had  answered,  "Not  that  1  know  of."  Whether  the  acts 
of  Gibson  were  "unfair"  was  to  be  determined  by  the  jury. 

The  court  was  authorized  to  revive  the  lien  of  the  moitgage  of  the  Occi- 
dental Loan  Association  in  favor  of  the  plaintiff  if  the  satisfaction  of  the 
mortgage  was  part  of  the  fraud  practiced  on  the  plaintiff. 

The  court  below  properly  admitted  evidence  that  the  trustees  never  assem- 
bled, and,  as  a  board,  considered  the  transaction, — the  purchase  from  Gibson. 

The  prompt  disavowal  of  the  act  of  one  of  the. trustees  was  a  fact  which 
the  plaintiff  was  entitled  to  prove.  Gibson  was  a  member  of  the  tribe,  and 
acquainted  with  the  by-laws,  which  did  not  authorize  the  trustees  to  invest 
in  lands.  The  order  instructing  the  trustees  "to  try  and  invest  the  money 
in  the  bank,  not  exceeding  $2,000,"  does  not  purport  to  authorize  an  invest- 
ment of  money  of  the  tribe  otherwise  than  "in  stocks,  bonds,  mortgages,  or 
other  securities,  approved  by  two-thirds  of  the  members  thereof  present  at  a 
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regular  council. "  Moreover,  the  by-laws  of  plaintiff  could  not  be  amended  by 
a  simple  motion  or  resolution. 

The  decree  of  the  court  below  annulled  the  deed  from  Gibson  to  the  plain- 
tiff, and  did  not  provide  for  a  reconveyance  from  the  latter  to  the  former. 
This  on  the  theory  that  the  transaction  was  fraudulent,  and,  in  equity,  the 
deed  conveyed  no  title.  The  deed  being  annulled,  the  plaintiff  was  entitled 
to  a  return  of  the  money  or  its  equivalent. 

The  minutes  of  the  proceedings  of  the  tribe,  showing  a  disavowal  of  the 
transaction,  were  admissible,  notwithstanding  the  objection  that  "there  was 
no  allegation  in  the  complaint  of  a  tender  of  reconveyance."  The  complaint 
did  not  pray  for  a  reconveytince,  and  none  was  ordered. 

Judgment  and  order  affirmed. 

We  concur:    Myrick,  J.;  Iloss,  J. 


(71  Cal.  268)  

8ANTA  Clara  Mill  &  Lumber  Co.  ©.  Board  of  Sup'rs  of  Santa 
Cruz  Co.    (No.  9,698.) 
(Supreme  Court  of  Oalifomia,    Noyeaiber  15,  1886.) 
Coars—MoTioH  to  Tax — ^Judgment. 

Until  a  motion  to  tax  costs  has  been  disposed  of,  the  clerk  has  no  authority  to 
enter  a  judgment  for  costs. 

Department  1.    Appeal  from  superior  court,  county  of  Santa  Cruz. 

Mandamiuf,  The  Santa  Clara  Mill  &  Lumber  Company  sued  the  county  of 
Santa  Cruz,  April  30,  1879,  for  615,000  damages,  caused  by  the  location  of  a 
proposed  public  road  across  the  premises  of  the  company,  according  to  the 
order  of  the  board  of  supervisors  of  tliat  county.  On  January  19,  1880,  the 
action  was  dismissed  on  motion  of  the  defendant,  the  order  laying  out  the 
road  having  been  rescinded,  and  judgment  was  ordered  in  favor  of  the  com- 
pany for  its  costs  of  suit.  The  company  filed  a  memorandum  on  January  29th, 
verified  by  its  manager,  claiming,  as  its  costs,  "clerk's  fees,  $6.23;  attorney's 
fees,  8200;  total,  $206.23."  On  the  same  day  the  county  filed  a  motion  to  tax 
costs,  stating  that  tliei item  objected  to  was  tlie  "attorney's  fees,  $200."  The 
clerk  on  January  30,  1880,  entered  judgment  according  to  the  plaintiff's 
claim,  allowing  S206.23,  costs.  The  motion  to  tax  was  never  disposed  of. 
The  company,  on  refusal  of  the  county  to  pay  the  costs  as  taxed,  sued  out  a 
mandamus  to  compel  the  commissioners  to  pay. 

Charles  B,  Yoimger^  for  appellant.  Santa  Clara  Mill  &  Lumber  Co.  James 
A.  Hall,  for  respondent.  Board  of  Sup'ra  of  Santa  Cruz  Co. 

By  the  Court.  The  clerk  had  no  authority  to  enter  the  judgment  for 
costs  while  a  motion  to  retax  was  pending.  Hiddell  v.  Harrelh  ante,  67, 
(No.  11,363,  filed  November  4.  1886,) 

Judgment  affirmed. 


(85  Kan.   68fi)  ^  i^  ^      x. 

Gray  v.  Crockett  and  others. 

{Su2)reme  Court  of  Kattaas,    November  5,  1886.) 

Estoppel  iw  Pais— Pailurb  to  Disclose  Interkst  in  Land  Sold— Marmkd  Wokan. 
Former  opinion  in  10  Pac.  Rep.  452,  afQrnied. 

Error  from  Wyandotte  county. 
On  motion  for  rehearing.     Motion  overruled. 

B,  Gray,  N.  Cree,  and  /.  W,  Green,  for  plaintiff  in  error.     Stevens  <&  Ste- 
vens, Barker,  Qleed  &  Gleed,  and  /.  B.  Scroggs,  for  defendants  in  error. 

Per  Curiam.    We  are  satisfied  with  the  law  as  declared  by  us  in  this  case, 
in  35  Kan.  0%,  and  10  Pac.  Kep.  452,  and  we  discover  nothing  to  call  for  a 
V.12p.no.5— 9 
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rehearing.  The  plaintiff  is  entitled  to  the  enforcement  of  the  contract  made 
by  him  with  H.  C.  Long.  Mrs.  Long  is  estopped  from  setting  up  her  title  to 
the  land  under  the  deeds  from  Long,  througli  Vedder,  to  herself.  Her  con- 
tingent estate  in  the  premises  rests  upon  the  ground  that  slie  is  the  wife  of 
II.  C.  Long,  and  did  not  sign  the  written  contract  of  April  22,  1881.  If  II. 
C.  Long  outlives  his  wife,  there  will  be  no  contingent  interest  to  contest. 
It  is  not  necessary  now  to  decide  whether  Mrs.  Long  or  Mrs.  Crockett  is  the 
holder  of  the  contingent  estate  of  Mrs.  Long. 
The  motion  for  a  rehearing  will  be  overruled. 


(35  Kan.  678)  j^  ^g  DaSSLER.. 

(Supreme  Oonrt  Off  Kansas,    November  5,  1886.) 

1.  Municipal  Corporations— Co jitrol  of  Streets — Work  on  Street— Kan.  Laws  1881. 

Ch.  37,  g  11. 

The  word  '* section,"  used  in  paragraph  or  subdivision  34  of  section  11,  art.  3,  c. 
87,  Sess.  Laws  Kan.  1881,  is  to  be  construed  as  meaning  "subdivision"  or  ** sub- 
section." 

2.  Constitutional  Law — Imprisonment  for  Debt — Boad  Assessments. 

Road  assessments  or  levies  are  not  debts  within  the  meaning  of  the  constitutional 
provision  abolishing  imprisonment  for  debt,  as  such  provision  applies  only  to  lia- 
Dilities  arising  upon  contract. 
8.  Same— Involuntary  Servitude — Work  on  Streets. 

The  performance  of  work  upon  an  assessment  or  levy  payable  in  labor,  for  the 
repair  of  roads  or  streets,  is  not  that  kind  of  involuntary  servitude  intended  to  be 
embraced  within  the  provisions  of  the  constitution  of  the  state,  or  of  the  United 
States.i 
4.  Elections— Right  to  Vote — Road  Tax. 

The  satisfaction  of  an  assessment  or  levy  of  labor  to  keep  the  streets  in  repair,  in 
cities  of  the  first  class,  is  not  a  prerequisite  of  registration,  and  in  no  sense  can  it 
be  said  that  said  assessment  or  levy  is  a  tax  or  an  embargo  upon  the  right  to  vote,- 
although  the  list  of  registration  is  one  of  the  methods  of  ascertaining  who  are  liable 
to  work  upon  the  streets. 
6.  Statute — Repeal — Conflicting  Acts. 

Where  the  legislature  has,  by  the  passage  of  a  lat-er  statute,  constituted  each  city 
of  the  first  class  a  separate  road-district,  and  given  such  cities  full  control  over  the 
labor  to  be  performed  upon  its  streets,  and  authorized  ordinances  to  be  enacted  to 
enforce  the  same,  the  later  statute  is  controlling,  as  it  is^a  substitute  for  the  prior 
statute,  so  far  as  it  conflicts  therewith. 
{SyUahus  by  the  Court.) 
Original  proceedings  in  habeas  corpus. 

On  January  12,  1885,  there  was  filed  in  this  court,  on  behalf  of  C.  F.  W. 
Dassler,  a  petition  for  a  writ  of  habeas  corpus.  The  petition  set  forth  the 
following  facts: 

"(1)  That  your  petitioner  is  restrained  of  his  liberty  by  one  W.  D.  Shall- 
cross,  of  Leavenworth,  Kansas,  who  is  the  city  marshal  of  the  city  of 
Leavenworth,  Kansas,  a  city  of  the  fii-st  class;  that  said  petitioner  is  re- 
strained of  his  liberty  by  said  city  marshal,  in  the  city  and  county  of  Leav- 
enworth, in  the  state  of  Kansas,  and  in  the  city  jail  thereof. 

"(2)  The  cause  or  pretense  of  the  restraint  of  this  petitioner,  according  to 
the  best  of  the  knowledge  and  belief  of  the  applicant,  is  as  follows:  On  De- 
cember 30,  1884,  this  petitioner  was  arrested  by  a  policeman  of  said  city  of 
Leavenworth  upon  a  warrant  issued  by  the  police  judge  of  said  city  upon  a 
complaint,  of  which  the  following  is  a  copy: 

***The  State  of  Kansas,  City  and  County^of  Leavenworth — ^Police 

Court,  Sct. 
'''The  City  of  Leavenworth  vs.  C.  F,  W,  Dassler. 
"«W.  D.  Shallcross.  being  duly  sworn,  deposes  and  says  that  C.  P.  W. 
Dassler  is  now,  and  has  been  ever  since  January  1, 1884,  a  male  resident  and 

*8ee  Daly  v.  County  of  Multnomah,  (Or.)  aute^  II, 
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citizen  of  said  city  of  Leavenworth,  and  is  now,  and  was  during  all  of  said 
time,  between  the  ages  of  twenty-one  and  forty-flve  years,  and  a  registered 
voter  of  said  city,  and  that  said  Dassler  unlawfully  neglects  and  refuses  to 
perform  two  days'  labor,  or  any  part  thereof,  upon  the  streets,  alley's,  and 
avenues  of  said  city,  and  also  unlawfully  neglects  and  refuses  to  pay  to  the 
(Street  commissioner  of  said  city  the  sum  of  three  dollars,  or  any  part  thereof, 
in  lieu  of  said  labor,  and  has,  during  ail  of  the  time  since  January  1,  1884,  so 
neglected  and  refused  to  perforin  said  labor  or  pay  said  money  in  lieu  thereof, 
although  duly  notified  in  writing  so  ti»  do  by  the  street  nommissioner  of  said 
city;  and  further  saith  not. 

[Signed]  •*  'TV.  D.  Shallcbobs. 

"* Sworn  before  me,  and  subscribe!  in  my  presence,  this  thirtieth  day  of 
December,  A.  D.  1884. 

"•  M.  L.  Hacker,  Police  Jadge.' 

— "That  on  the  thirty-first  day  of  December,  1884,  the  case  against  said  peti- 
tioner on  said  complaint  was  called  for  trial,  and  the  petitioner  moved  to 
quash  said  complaint  because  the  same  did  not  state  a  public  offense  under 
the  constitution  and  laws  of  the  state  of  Kansas,  or  the  laws  or  ordinances 
of  Siiid  city,  and  because  said  city  of  Leavenworth  had  no  power  to  arrest, 
fine,  and  imprison  the  petitioner  for  the  non-payment  of  the  road  tax  in  said 
complaint  mentioned,  which  motion  was  by  the  police  judge  of  said  city  over- 
ruled. (A  copy  of  the  ordinance  of  said  city  of  Leavenworth,  in  reference 
to  the  collection  of  road  tax,  is  hereto  attached,  made  a  part  hereof,  and 
marked  •  Exhibit  A.*)  That  thereupon  said  police  judge,  under  protest  of 
petitioner,  proceeded  to  try  the  case,  hear  the  evidence,  and  adjudged  the  pe- 
titioner guilty,  and  adjudged  that  petitioner  pay  a  fine  of  five  dollars,  and 
stand  committed  to  the  city  jail  until  said  fine  be  paid,  and  issued  a  mitti' 
mtts  to  the  said  W.  D.  Shallcross  to  that  effect,  and  said  petitioner  was 
thereupon  so  imprisoned  and  restrained  of  his  liberty  by  said  city  marshal, 
and  still  continues  in  said  restraint;  this  petitioner  refusing  to  pay  said  fine. 

"(3)  That  the  illegality  of  the  said  restraint  consists  in  tliat  the  said  city 
of  Leavenworth,  nor  said  police  judge,  have  power  to  enforce  the  collection 
of  said  road  tax  by  arrest,  fine,  and  imprisonment;  second,  that,  if  there  be 
any  pretended  law  on  the  statute  book  to  that  effect,  the  same  is  unconstitu- 
tional, null,  and  void;  thirds  that  said  police  judge  had  no  power  to  render 
the  judgment  for  a  fine,  nor  to  issue  a  commitment  to  enforce  the  collection 
thereof  ;/our^A,  that  the  said  ordinance  under  which  said  complaint  w<is  is- 
sued, and  said  proceedings  were  had,  is  void,  in  so  far  as  it  provides  for  the 
arrest,  fine,  and  imprisonment  of  persons  for  the  non-payment  of  road  taxes; 
fifth,  that  the  ordinance  is  repugnant  to  the  constitution  and  laws  of  the 
state  of  Kansas. 

"Wherefore  petitioner  prays  that  his  said  imprisonment  be  inquired  into, 
and,  if  found  illegal,  that  he  be  discharged  therefrom." 

"Exhibit  A. 

"An  ordinance  relating  to  labor  on  the  streets  of  Leavenworth  City. 

"Be  it  oi-dained  by  the  mayor  and  councilmen  of  the  city  of  Leaven- 
worth: 

"Section  1.     [Repealed  by  Ordinance  1,044,  post,  §  905.] 

"Sec.  897.  City  Clerk,  Sec.  2.  The  city  clerk  shall  deliver  one  copy  of 
the  duplicate  list  of  persons  registered,  which  he  is  required  to  make  out  by 
the  thirty-fourth  subilivision  of  section  eleven  of  the  city  charter,  to  the 
street  commissioner,  and  the  other  copy  thereof  to  the  city  treasurer. 

"Sec.  898.  Street  Commissioner,  Sec.  3.  After  the  duplicate  list  of  per- 
sons registered  has  been  delivered  to  the  street  commissioner,  he  shall  fronc 
time  to  time,  as  work  may,  in  his  judgment,  or  upon  order  of  the  city  coun- 
cil, be  required  to  be  done,  notify  the  persons  upon  said  list,  or  so  many 
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thereof  as  may  be  necessary,  to  report  to  him  at  a  time  and  place  in  said  no- 
tice specified,  which  notice  shall  be  either  printed  or  written,  or  pay  to  him. 
at  said  time  and  place,  the  amount  of  money  due  for  any  delinquency  in 
work,  the  same  being  for  not  less  than  one  full  day's  labor. 

"Sec.  899.  Same,  Sec.  4.  The  street  commissioner  shall  also  notify  all 
other  persons  specified  in  the  first  section  of  this  ordinance,  whose  names  are 
not  included  in  the  list  of  registered  persons,  in  the  same  manner  as  herein 
provided  for  persons  registered,  and  such  persons  stiall  be  subject  to  all  of 
the  provisions  of  this  ordinance,  and  the  names  of  such  additional  persons 
shall  be.  by  the  street  commissioner,  forthwith  furnished  to  the  city  treas- 
urer. 

"Sec.  900.  Same — Failure,  Sec.  5.  Upon  the  failure  of  any  person  noti- 
fied as  herein  prescribed,  and  no  valid  excuse  being  given,  to  appear  and  per-* 
form  said  labor,  or  upon  a  failure  to  pay  to  the  street  commissioner  the 
amount  to  be  paid  for  such  delinquency,  the  street  commissioner  shall  mark 
opposite  to  his  name,  upon  the  list  furnished  him  by  the  city  clerk,  or  made 
by  himself,  the  words,'*  Notified  and  failed,'  and  such  persons  so  failing  shall, 
on  due  conviction  thereof,  before  the  police  judge,  be  fined  in  a  sum  not  less 
than  three  dollars,  nor  more  than  ten  dollars,  for  each  day  he  so  fails  or  re- 
fuses to  work  or  to  pay  therefor,  and  the  list  of  said  street  commissioner,  so 
marked  *  Notified  and  failed,*  shall  be  prima  facie  evidence  of  such  notifica- 
tion and  failure. 

**Sec.  901.  Receipt,  Sec.  6.  Upon  doing  the  work  required,  or  payment  of 
the  money  specified  in  this  ordinance  to  be  paid  to  the  street  commissioner, 
he  shall  mark  on  said  list  the  words,  'Notified,'  'Worked,'  or 'Paid,'  and 
give  the  person  so  working  or  paying  a  receipt  therefor. 

"Sec.  902.  Arrest.  Sec.  7.  It  shall  be  the  duty  of  the  street  commissioner 
to  turn  over  the  list  of  delinquents,  on  Monday  of  each  week,  to  the  city  mar- 
shal, who  shall  thereupon  cause  such  persons  to  be  arrested,  and  brought  be- 
fore the  police  judge  for  trial,  under  provisions  of  tiiis  ordinance. 

"Sec.  903.  Moneys,  Sec.  8.  It  shall  be  the  duty  of  the  street  commis- 
sioner to  turn  over,  every  day,  all  moneys  collected  by  him,  to  the  city  treas- 
urer, during  the  preceding  one,  and  once  each  week  to  furnish  the  city  treas- 
urer with  a  list  of  those  persons  who  have  either  performed  the  labor  or  paid 
the  amount  required  by  section  1  of  this  ordinance,  and  those  who  have  been 
temporarily  excused.  The  city  treasurer  shall  furnish  the  city  council,  at 
each  regular  meeting,  a  true  copy  of  all  reports  filed  with  him  by  the  street 
commissioner  since  their  last  meeting. 

"Sec.  904.  Sec.  9.  Any  failure,  upon  the  part  of  the  street  commissioner 
or  city  marshal,  to  perform  their  duties  as  specified  in  this  ordinance,  shall 
be  deemed  sufficient  cause  for  dismissal  from  office. 

"Sec.  10.  This  ordinance  shall  take  effect  and  be  in  force  from  and  after 
its  approval  and  publication. 

••Approved  April  22,  1881.    Published  April  23,  1881." 

••No.  1,044. 

••An  ordinance  amending  and  repealing  section  one  of  ordinance  No.  1,008, 
entitled  'An  ordinance  relating  to  labor  on  the  streets  of  Leavenworth  City.' 
Approved  April  22,  A.  D.  1881. 

"Be  it  ordained  by  the  mayor  and  councilraen  of  the  city  of  Leavenworth: 
"Sec.  905.  Street  Labor,  Section  1.  That  section  1  of  an  ordinance  No. 
1,008,  entitled  'An  ordinance  relating  to  labor  on  the  streets  of  Leavenworth 
City,*  approved  April  22,  1881,  be  amended  so  as  to  read  as  follows:  Sec- 
tion 1.  Eiich  male  resident  of  the  city  of  Leavenworth,  between  the  ages  of 
twenty-one  and  forty-five  years,  is  hereby  required,  in  his  own  proper  person, 
each  year,  upon  notice  from  the  street  commissioner,  his  deputy,  or  an  offi- 
cer appointed  for  that  purpose,  to  perform  two  days'  labor,  of  ten  hours  each, 
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on  the  streets,  alleys,  or  avenues  of  said  city,  under  the  direction  and  control 
of  the  street  commissioner*  or  his  deputies,  or,  in  lieu  thereof,  shall  pay  to 
the  street  commissioner  the  sum  of  one  dollar  and  fifty  cents  for  each  day. 

**Sec.  906.  Sec.  2.  The  original  section  one  of  this  ordinance,  above  re- 
ferred to,  is  liereby  repealed,  but  all  actions  and  proceedings  thereunder  shall 
be  Ciirried  out  the  same  as  if  this  repeal  had  not  been  made. 

"Sec.  3.  This  ordinance  shall  be  in  force  from  and  after  its  publication. 

"Approved  October  5, 1882.    Published  October  7*  1882." 

Upon  such  petition  being  filed,  W.  D.  Shallcross,  the  respondent,  waived 
the  issuance  of  the  writ  anU*entered  his  appesirance,  and  for  his  return  stated 
that  C.  F.  W.  Dassler  was  restrained  by  him,  and  held  in  his  custody,  under 
the  proceedings  mentioned  in  the  petition. 

C.  F.  W.  Dassler,  for  petitioner.     Wm,  C.  Hookt  for  respondent. 

HoiiTON,  C.  J.  The  petitioner  was  arrested  December  30, 1884,  under  a  war- 
rant issued  by  the  police  judge  of  the  city  of  Leavenworth,  upon  complaint 
of  the  city  marshal,  chaiging  him  with  refusing  to  pay  what  is  known  as  the 
"Road  Tax,"  sometimes  called  the  "poll-tax."  Before  the  police  court,  he 
moved  to  quash  the  complaint,  which  was  overruled.  Upon  the  trial  he  was 
adjudged  guilty,  and  assessed  to  pay  a -fine  of  five  dollars,  and  stand  com- 
mitted to  the  city  jail  until  the  fine  was  paid.  After  being  committed  to  the 
city  jail,  these  proceedings  were  instituted,  the  petitioner  alleging  that  he  is 
illegally  held  in  custody.  lie  claims  that  there  is  no  power  conferred  upon 
cities  of  the  first  class  to  enforce  the  collection  of  road  taxes  by  arrest,  fine, 
and  imprisonment;  that,  if  such  alleged  power  has  been  attempted  to  be  con- 
ferred, it  is  in  convict  with  the  constitution  of  the  state,  (1)  because  taxes  are 
debts,  and  are  therefore  within  the  meaning  of  the  constitutional  provision 
abolishing  imprisonment  for  debt;  (2)  that  section  six  of  the  bill  of  rights 
specifies  there  shall  be  no  involuntary  servitude,  except  for  the  punishment  of 
crime,  within  the  state,  and  the  power  attempted  to  be  conferred  violates  this 
provision;  (3)  by  attempting  to  confer  such  power  the  legislature  has  im-  . 
posed  additional  qualifications  upon  the  citizen  to  exercise  the  right  of  suf- 
frage; and,  finally,  that  the  ordinance  of  the  city  under  which  the  petitioner 
was  arrested  is  invalid,  because  it  is  in  conflict  with  the  General  Statutes  in 
several  respects. 

The  statutory  authority  for  the  ordinance  relating  to  labor  on  the  streets 
of  Leaven  worih  City,  under  which  the  petitioner  was  arrested,  is  found  in 
paragraph  34,  §  11,  c.  37,  Sess.  Laws  1881,  of  the  act  "to  incorporate  and 
regulate  cities  of  the  first  class,"  and  reads  as  follows:  "Each  city  shall 
constitute  a  separate  road-district,  and  the  mayor  and  council  are  autliorized 
and  empowered  to  compel  each  male  resident  of  said  city,  between  the  ages 
of  twenty-one  and  forty-five  yeara,  to  perform  two  days*  labor,  of  ten  hours 
each,  on  the  streets,  alleys,  or  avenues  of  said  city,  or,  in  lieu  thereof,  to  pay 
to  the  street  commissioner  the  sum  of  one  dollar  and  fifty  cents  per  day.  The 
city  clerk  shall  make  out  and  certify  to  the  street  commissioner  and  city 
treasurer,  on  or  before  the  first  day  of  April  of  each  year,  duplictite  lists  of 
persons  registered  by  him  as  voters,  between  the  ages  of  twenty-one  and 
forty-five  years,  and  the  street  commissioner  shall  collect  the  sum  of  one  dol- 
lar and  fifty  cents  per  day  from  each  person  so  certified  by  the  clerk,  or  com- 
pel such  person  to  perform  three  days'  labor  on  the  streets,  alleys,  or  avenues 
of  said  city.  The  street  commissioner  shall,  every  forty-eight  hours,  turn 
over  to  the  city  tre:isurer  all  moneys  collected  by  him  during  said  time,  to- 
gether with  a  list  of  the  persons  from  whom  said  money  was  collected,  and 
shall,  once  every  week,  make  out  and  deliver  to  the  city  treasurer  a  list  of  all 
persons  who  have  performed  their  three  days'  labor  on  tlie  streets.  The  city 
treasurer  shall  place  the  money  collected  by  the  street  commissioner  in  a 
special  fund,  which  shall  only  be  applied  to  the  repairs  of  the  streets,  alleys, 
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or  avenues  of  said  city.  All  work  or  labor  done  under  the  provisions  of  this 
section  shall  be  under  the  superintendence  and  control  of  the  street  commis- 
sioner. Each  city  shall  have  power  to  pass  all  ordinances,  and  to  enforce  the 
same  by  fine  or  imprisonment,  or  both,  to  carry  out  fully  the  provisions  of 
this  section." 

The  word  "section,"  used  in  said  paragraph  34,  must  be  considered  to  mean 
"subili vision"  or  "subsection."  The  language  of  tiie  whole  paragraph  or 
subdivision,  taken  together,  will  bear  no  other  reasonable  construction.  The 
final  sentence  of  subdivision  34  is:  "Each  city  shall  have  power  to  pass  all 
ordinances,  and  to  enforce  the  same  by  fine  or  imprisonment,  or  both,  to 
carry  out  fully  the  provisions  of  this  section."  The  preceding  sentence  in 
subdivision  34  is  as  follows:  "All  work  or  labor  done  under  the  provisions  of 
this  section  shall  be  under  the  superintendence  and  control  of  the  street  com- 
missioner." In  both  of  these  sentences  the  word  "section"  is  to  be  con- 
strued as  meaning  "subdivision"  or  "subsection."  Said  section  11,  which 
contains  the  enumeration  of  powers  delegated  to  the.raayor  and  council,  em- 
braces 43  para^^raphs  or  subdivisions,  of  which  subdivision  34  is  one. 

It  was  decided  by  this  court,  in  Re  Wheeler,  that  "the  provision  of  the  con- 
stitution declaring  *  no  person  shall  be  imprisoned  for  debt  except  in  cases  of 
fraud,*  applies  only  to  liabilities  arising  upon  contract."  Therefore,  road  as- 
sessments or  levies  are  not  debts  within  the  meaning  of  the  constitutional 
provision  abolishing  imprisonment  for  debt.  In  re  Wheeler,  34  Kan.  96,  and 
8  Pac.  Rep.  276.  See,  also,  1  Desty.  Tax'n,  9,  10;  Cooley,  Tax'n,  (2<l  Ed.)  14; 
Amenia  v.  Stanford,  6  Johns.  92;  Johnston  v.  Mayor,  etc.,  62  Ga.  645. 

The  power  to  impose  labor  for  the  repair  of  public  highways  and  streets  has 
been  exercised  from  time  immemorial,  and  oomes  within  the  police  regula- 
tion of  the  state  or  city.  A  commutation  of  such  labor  in  money  in  Ijeu  of 
work,  wiiile  in  the  nature  of  a  tax,  is  not,  in  common  speech  or  in  customary 
revenue  legislation,  understood  as  embraced  in  the  term  "tax. "  The  power  to 
impose  this  labor  is  exercised  for  public  purposes,  and  the  general  good  and  con- 
venience of  the  community.  Cooley,  Tax'n,  (2d  Ed.)  sitpra;  1  Desty,  Tax'n, 
296 ;  Starksboro  v.  Toum  of  HinesJnirgh,  13  Vt.  215 ;  State  v.  Halifax,  4  Dev. 
345;  Day  v.  G^reen,4  Cush.  433;  1  Dill.  Mun.  Corp.  (3d  Ed.)  §  394.  Such  la- 
bor has  never  been  regarded  or  construed  by  any  of  the  authorities  as  falling 
within  the  terms  of  the  constitution  prohibiting  slavery  and  involuntary 
servitude.  Militia  service  is  also  compulsory,  and,  if  the  theory  of  the  peti- 
tioner is  correct,  such  service,  when  involuntary,  is  within  the  terms  of  sec- 
tion 6  of  the  bill  of  rights,  and  the  thirteenth  amendment  to  the  constitution 
of  the  United  States.  Such,  however,  is  not  the  case,  and  we  do  not  think 
that  article  8  of  the  constitution  of  the  state  conflicts  in  any  way  with  section 
6  of  the  bill  of  rights,  or  with  the  thirteenth  amendment.  There  are  certain 
services  which  may  be  commanded  of  every  citizen  by  his  government,  and 
obedience  enforced  thereto.  Among  these  services  are  labor  on  the  streets  or 
highways  and  training  in  the  militia. 

As  the  performance  of  work,  upon  an  assessment  or  levy  payable  in  labor, 
for  the  repair  of  roads  or  streets,  is  not  the  kind  of  involuntary  servitude  evi- 
dently intended  to  be  embraced  within  the  provisions  of  the  constitution 
of  the  state  or  the  United  States,  the  power  to  impose  such  labor  by  the  leg- 
islature, or  a  city  acting  under  its  authority,  cannot  well  be  questioned.  If 
it  be  urged  against  the  exercise  of  this  power  that,  if  the  legislature  has  a 
right  to  require  a  man  to  work  two  days  upon  the  road  or  street,  it  may  com- 
pel him  to  work  every  day  of  the  year,  and  thereby  make  him  a  slave  to  the 
state,  the  answer  is  sufllcient  to  say  that  no  such  case  is  before  us. 

The  claim  that  the  levy,  made  payable  in  labor,  to  keep  the  streets  in  repair, 
which  may  be  commuted  in  money  in  lieu  of  work,  is  a  tax.  upon  the  right  to 
vote,  is  not  sustained.  It  is  true  that  no  one  in  a  city  of  the  fii*st  class  am 
vote  unless  he  is  registered,  but  the  satisfaction  of  the  levy  for  street  purposes 
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is  not  a  prerequisite  of  registration.  It  is  not  true  that  the  assessment  can 
only  be  collected  from  those  wlio  register.  Tlie  statute  authorizes  cities  of 
the  tiret  class  tocomj^l  each  male  resident  between  the  ages  of  21  and  45  years 
to  perform  the  labor  complained  of,  or,  in  lieu  tliereof,  to  pay  the  sum  of  three 
dollars.  Tiie  list  of  registration  is  only  one  of  the  means  of  ascertaining  who 
are  liable  to  work  upon  the  streets  of  the  city;  and,  if  a  voter  fails  to  reg- 
ister, he  is  not  thereby  exempt  from  the  performance  of  labor  upon  the  street. 
Section  one  of  the  ordinance  reads :  "Each  male  resident  of  tlie  city  of  Leaven- 
worth, between  the  ages  of  twenty-one  and  forty-five  years,  is  hereby  required 
in  his  own  proper  person  each  year,  upon  notice  from  the  street  commissioner, 
his  deputy  or  an  officer  appointed  for  that  purpose,  to  perform  two  days'  labor, 
of  ten  hours  each,  on  the  streets,  alleys,  or  avenues  of  said  city,  u  nder  the  direc- 
tion and  control  of  the  street  commissioner  or  his  deputies,  or,  in  lieu  thereof, 
to  pay  to  the  street  commissioner  the  sum  of  one  dollar  and  fifty  cents  for 
each  day." 

Section  3  reads:  "After  the  duplicate  list  of  persons  registered  has  been  de- 
livered to  the  street  commissioner,  he  shall  from  time  to  time,  as  work  may, 
in  his  judgment,  or  upon  the  order  of  tlie  city  council,  be  required  to  be  done, 
notify  the  persons  upon  said  list,  or  so  many  thereof  as  may  be  necessary,  to 
report  to  him  at  a  time  and  place  in  said  notice  specified,  which  notice  shall 
be  either  printed  or  written,  or  pay  to  him,  at  said  time  and  place,  the  amount 
of  money  due  for  any  delinquency  in  work;  the  same  being  for  not  less  than 
one  full  day's  labor."  Section  4  also  reads:  "The  street  commissioner  shall 
also  notify  all  other  persons  specified  in  the  first  section  of  tliis  ordinance, 
whose  names  are  not  included  in  the  list  of  registered  persons,  in  the  same 
manner  as  herein  provided  for  persons  registered,  and.  such  persons  shall  be 
subject  to  all  of  the  provisions  of  this  ordinance,  and  tiie  names  of  such  addi- 
tional persons  shall  be,  by  the  street  commissioner,  furnished  to  the  city  treas- 
urer. " 

It  is  not  shown  that  the  petitioner  is  a  cripple,  or  unable  to  perform  the 
work  required  o'f  him,  and  therefore  the  exemption  of  a  disabled  person  is  not 
before  us  for  detprmination. 

As  the  legislature  has  constituted  each  city  of  the  first  class  a  separate  road- 
district,  and  given  such  cities  full  control  over  the  labor  to  be  performed 
upon  its  streets,  and  authorized  ordinances  to  be  enacted  to  enforce  the  same, 
such  statute  is  controlling,  as  it  is  a  substitute  for  the  prior  statute,  so  far  as 
it  conflicts  therewith.  Chapter  37,  Laws  1881;  City  ofSalina  v.  SeitZf  16 
Kan.  143:  City  of  Macomb  v.  Twaddle,  4  Brad^v.  254;  Fox  v.  City  of  liock- 
ford,  38  111.  452. 

The  petitioner  in  the  case  rnust  be  remanded. 

(All  the  justices  concurring.) 


(35  Kan.  $92) 

Heatwole  V,  GoBRELL  and  another. 

(Supreme  Court  of  Kansas.    November  5,  1886.) 

1.  Damaors — Penalty  or  Liquidated  Damages — Breach  of  Contract. 

Where  H.  sells  his  bnsinciis  and  good-will  to  G..  and,  as  a  mrt  of  the  same  trans- 
action, executes  a  written  instrument,  in  which  he  says  :  '*  I  *  *  *  bind  myself  in 
the  sum  of  |500"  that  I  will  not  engage  in  such  business,  at  the  same  place,  for  the 
period  of  live  years:  hekU  that  the  sum  named  in  the  instrument  is  a  penalty,  and 
not  liquidated  damages ;  and,  for  a  breach  of  the  agreement  by  H.,  G.  may  recover 
only  his  actual  damages. 

8.  Same — Titsd  Sum,  when  a  Penalty. 

Whenever  a  party  binds  himself  in  a  fixed  sum  for  the  performance  or  non-per- 
formance of  something,  without  stating  whether  such  iixed  sum  is  intended  as  a 
penalty  or  as  liquidated  damages,  and  without  regard  to  tlie  magnitude  or  the 
number  oC  any  breaches  that  might  occur,  or  the  amount  of  the  damages  that  might 
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ensue,. and  the  contract  is  such  tbat  it  may  be  partially  performed  and  partially 
violated,  such  fixed  sum  must  be  considered  as  a  penalty,  and  not  as  liquidated 
damages. 

Error  from  Crawford  county. 

A.  A.  Fletcher,  0,  T,  Boaz^  and  Jolin  Martin,  for  plaintiff  in  error,  Vo88 
cfe  Yeamans,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  Craw- 
foi-d  county  by  Thomas  S.  Gorrell  and  Louis  M.  Mosteller,  partners  as  Gorrell 
&Mosteller,  against  Joseph  F.  Heatwole,  to  recover  $500  for  an  alleged  breach 
of  the  following  instrument  in  writing,  to-wit: 

"Pittsburgh,  Kansas,  February  26,  1883. 

•*I,  Joseph  F.  Heatwole,  of  the  city  of  Pittsburgh  and  county  of  Crawford 
and  state  of  Kansas,  bind  myself  in  the  sum  of  five  hundred  (500)  doIlai*8  to 
Thomas  S.  Gorrell,  Louis  M.  Mosteller,  and  James  J.  Avery,  in  said  county 
and  state  above  mentioned,  that  I  will  not  engage  in  the  business  myself,  or 
allow  my  name  to  be  used  in  company  to  any  one,  in  the  dealer  of  hardware 
and  implements  in  the  said  Baker  township,  Crawford  Co.,  Kansas,  for  the 
period  of  five  years  from  this  date.  If  this  agreement  is  performed  on  my 
part  in  good  faith,  this  agreement  to  be  null  and  void ;  otherwise  to  remain 
in  full  force. 

"Witness  my  hand  this  twenty-sixth  day  of  February,  A.  D.  1883. 

[Signed]  '    "Joseph  F.  Heatwole." 

The  case  was  tried  before  the  court  and  a  jury,  and  the  jury  found  a  gen- 
eral verdict  in  favor  of  the  plaintiffs,  and  against  the  defendant,  for  $500, 
and  the  court  rendered  judgment  accordingly,  and  the  defendant,  as  plaintiff 
in  error,  now  brings  the  case  to  this  court  for  review. 

Several  questions  were  raised  in  the  court  below,  but  the  only  question 
which  ne«ds  to  be  considered  in  this  court  is  whether  tlie  sum  of  $500  men- 
tioned in  the  foregoing  instrument  in  writing  is  a  penalty  or  is  liquidated 
damages.  The  plaintiff  in  enor,  defendant  below,  claims  that  it  is  a  penalty, 
while  the  defendants  in  error,  plaintiffs  below,  claim  that  it  is  liquidated  dam- 
ages. The  court  below  did  not  directly  decide  the  question,  but  submitted 
the  same  to  the  juiy  for  their  determination,  and  the  jury  found  generally  in 
favor  of  the  plaintiffs  below,  and  against  the  defendant  below,  and  therefore, 
in  effect,  found  that  the  above-mentioned  sum  was  liquidated  damages,  and 
not  a  penalty,  and  the  court  below  sustained  the  verdict. 

The  foregoing  instrument  in  writing  was  executed  under  the  following 
circumstances:  On  February,  26,  1883,  the  defendant,  Heatwole,  was  en- 
gaged in  business  in  Pittsburgh,  Baker  township,  Crawford  county,  Kansas, 
as  a  retail  dealer  in  hardware.  He  desired  to  sell  his  business,  including  his 
stock  in  trade,  and  the  plaintiffs  desired  to  purchase  the  same;  but  upon  the 
condition  only  that  the  defendant  should  enter  into  a  penal  bond  in  the  sum 
of  S500  that  he  would  not  again  go  into  the  hardware  business  at  that  place 
for  five  years.  The  plaintiff  Gorrell  testified  on  the  trial,  among  other  things, 
as  follows:  "When  Mosteller  and  myself  first  spoke  to  Heatwole  about  pur- 
chasing his  stock  of  hardware,  he  agreed  to  execute  to  us  a  bond  in  the  penal 
sum  of  fiwe  hundred  dollars.  ♦  *  *  When  I  spoke  to  Mr.  Heatwole  about 
buying  his  stock  of  hardware,  I  told  him  I  didn't  want  to  buy  it,  and  he  to 
stay  in  the  business.  He  promised  us  he  would  go  into  a  written  bond,  in 
the  penal  sum  of  five  hundred  dollars,  he  would  not  go  into  the  business. 
Question,  State  whether  or  not  that  was  part  of  the  inducement.  Answer. 
That  was  part  of  the  inducement.  Q,  State  whether  or  not  you  would  have 
made  this  purchase  if  jt  had  not  been  for  the  giving  of  the  bond.    A.  No,  sir; 
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I  don't  think  I  would. •*  The  purchtise  was  made  and  the  bond  was  given  on 
February  26,  1883;  Afterwards,  and  about  the  last  of  September,  1884,  the 
defendant.  Heatwole,  again  went  into  the  hardware  business  at  Pittsburgh, 
Kansas,  and  on  December  8,  1884,  this  action  was  commenced. 

Was  the  foregoing  instrument  in  writing  correctly  interpreted  in  the  court 
below?  We  think  not.  Of  course,  in  all  cases  of  this  kind,  the  will  and  in- 
tention of  the  parties  must  govern;  but  from  tlie  language  of  the  instrument 
in  this  case,  and  the  circumstances  under  wliich  it  was  executed,  it  cannot 
be  supposed  that  the  parties  intended  that  the  said  sum  of  $500should  becon- 
sidered  as  liquidated  damages,  and  not  as  a  penalty.  There  was  no  expressed 
agreement  that  the  defendant,  Heatwole,  should  pay  liquidated  damages,  or 
damages  of  any  kind,  or  that  he  should  pay  anything;  and  evidently,  if  the 
parties  believed  each  other  to  be  honest,  and  eacli  intended  that  the  contract 
should  be  fulfilled,  it  was  not  expected  or  intended  that  the  defendant  should 
ever  pay  anything.  The  essence  of  the  contract  was  that  the  plaintiffs  should 
purchase  the  defendant's  business,  and  his  good- will  for  five  yeai*s,  and  that 
he  should  not  again  for  that  period  of  time,  and  at  that  place,  enter  into  that 
kind  of  business;  and  that  during  that  period  of  time  he  should  stand  botind 
in  the  penal  sum  of  8500  as  a  security  for  the  performance  of  the  contnict  on 
his  part.  This  instrument  was,  in  terms,  a  bond.  The  defendant,  in  express 
terms,  says  in  the  instrument:  **i  ♦  *  ♦  6i>4dmyself  in  thesumof  $500," 
etc.;  and  a  bond  of  this  character  is  always, prima /acw,  vl penal  obligation. 
Suth.  Dam.  489.  And  there  is  nothing  in  all  this  case  tending  to  show  that 
the  present  bond  is  not  a  penal  obligation.  But  if  it  were  doubtful  whether 
this  l>ond  should  be  construed  to  be  a  penal  obligation  or  a  contract  to  pay 
liquidated  damages,  then  the  courts  should  and  would  construe  it  to  be  a 
penal  obligation;  for  in  that  cade  exact  justice  could  be  done  between  the 
parties  by  giving  to  the  Jiggrieved  parties  their  exact  damages, —neither  more 
nur  less, — while,  on  the  other  hand,  if  the  instrument  were  held  to  be  a  con- 
tract to  pay  liquidated  damages,  great  injustice  might  be  done  by  compelling 
the  party  who  executed  the  instrument  to  pay  to  the  other  parties  vastly 
more  than  tlieir  actual  damages.  In  the  present  case  the  sum  of  $500,  as 
fixed  by  the  parties,  was  intended  to  cover  every  breach  and  all  breaches  for 
'  the  entire  period  of  five  years;  and  It  was  to  prevent  the  defendant  from  en- 
gaging in  the  business  of  dealing  in  any  hardware,  or  in  dealing  in  any  im- 
plements, or  allowing  his  name  to  be  used  in  dealing  in  any  hardware,  or  in 
dealing  in  any  implements,  not  only  for  the  period  of  one  day  or  one  week  or 
one  month  or  one  year,  but  for  the  entire  period  of  five  years;  and  the  said 
sum  of  8500  was  considereil  as  an  ample  and  sufilcient  compensation,  not 
only  for  a  single  breach  of  the  contract  for  a  single  day,  in  dealing  in  the 
smallest  quantity  of  hardware,  or  the  smallest  number  of  implements,  but 
was  considered  as  a  sufiicient  compensation  for  all  possible  breaches,  or  for 
an  entire  breach,  of  the  entire  contract  for  the  entire  period  of  five  years,  and 
without  reference  to  the  amount  of  the  stock  of  hardware*  or  the  amount  of 
the  stock  of  implements,  which  the  defendant  might  keep,  if  he  committed 
any  breach.  And  where  an  absolute  sum  is  fixed  in  a  contract  as  a  secu- 
rity against  all  breach  or  breaches  of  the  contract,  without  reference  to  the 
magnitude  of  the  breaches  or  the  number  thereof,  and  without  reference  to 
the  amount  of  the  actual  damages  which  might  ensue  from  such  breach  or 
breaches,  whether  great  or  small,  and  this  where  there  might  be  several 
breaches,  and  each  of  a  greater  or  less  magnitude,  and  each  followed  by 
greater  or  less  damages,  such  fixed  sum  cannot  be  considered  as  agreed  or 
liquidated  damages,  but  must  be  considered  as  a  penalty.  It  is  simply  a  pen- 
alty intended  to  cover  every  breach  and  all  breaches,  and  to  be  recovered  in 
proportion  to  the  actual  damages  which  may  result  from  any  breach  or 
breaches,  and  is  not  liquidated  damages,  to  be  recovered  in  full  for  the  slight- 
est or  most  trivial  or  insignificant  breach  of  the  contract;  and  where  there 
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may  be  a  doubt  as  to  whether  the  sum  fixed  is  a  penalty  or  is  b'quidated 
damages,  the  courts  will  construe  it  to  be  a  penalty. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  uses  the  following 
language:  "Whether  an  tigreeraent  provides  for  the  performance  or  non-per- 
formance of  one  single  act,  or  of  several  distinct  and  separate  acts,  if  the 
stipulation  to  pay  a  certain  sum  of  money  upon  a  default  is  so  framed — is  of 
such  a  nature  and  effect — that  it  necessarily  renders  the  defaulting  party 
liable  in  the  same  amount  at  all  events,  both  when  his  failure  to  perform  is 
complete  and  when  it  is  only  partial,  the  sum  must  be  regarded  as  a  penalty, 
and  not  as  liquidated  damages."     1  Pom.  Eq.  Jur.  §  444. 

The  following  cases,  we  think,  support  this  doctrine:  Dames  v.  Fetiton,  6 
Barn.  &  C.  216;  Horner  v.  FUntoff,  9  Mees.  &  W.  678;  Perkins  v.  Lyman, 
11  Mass.  76;  Ex  parte  Pollard.  2  Low.  411;  S.  C.  17  N.  B.  R.  229; 
Whitfield  v.  Levy,  35  N.  J.  Law,  149.  See,  also,  as  tending  to  support  the 
foregoing  doctrine,  the  following:  Hamakcr  v.  Schroers,  49  Mo.  406;  Savan- 
nah cfe  O.  R.  Co.  v.  Callahan,  56  Ga.  '3oY\Jemmison  v.  Gray,  29  Iowa,  537; 
Dullaghanv,  Fitch,  42  Wis.  679;  Lyman  v.  J5r/6cocA;,  40  Wis.  504;  Taylor  \. 
Marcella,  1  Wood,  302;  Curi-y  v.  Larer,  7  Pa.  St.  470;  SJireve  v.  Brereton^hl 
Pa.  St.  175;  Lampman  v.  CocJwan,  16  N.  Y.  275;  Niver  v.  Kossman,  18 
Barb.  50;  Beale  v.  Hayes,  5  Sandf .  640. 

There  are  a  few  cases  which  seem  to  assert  a  contrary  doctrine:  IStreeter  v. 
Rtish,  25  Cal.  68;  Gushing  v.  Dretv^  97  Mass.  445;  GrOrSselli  v.  Lowden,  11 
Ohio  St.  349. 

In  the  California  case  there  is  an  able  dissenting  opinion  by  Mr.  Justice 
Sawyer.  In  the  Massachusetts  case  the  material^words  are,  "do  agree  to 
pay,''  while  in  the  present  case  the  material  word  is  ''hind.''  In  the  Ohio 
case  the  material  words  are  that  the  party  obligating  himself  *' agrees,  for  him- 
self and  representatives,  to  pay  to  the  said  John  Lowden,  [the  other  party,] 
or  his  representatives,  the  sum  of  $3,000,  as  liquidated  damages."  The 
Ohio  decision  is  probably  correct,  and  possibly,  also,  the  Mjissachusetts  decis- 
ion, and  yet  we  are  not  entirely  satisfied  with  that  decision,  nor  are  we 
satisfied  with  the  California  decision;  and,  so  far  as  any  of  these  decisions 
differ  from  the  views  we  have  herein  expressed,  we  cannot  agree  with  them. 

It  would  be  an  injustice  in  this  case  to  require  the  defendant  to  pay  the  full 
sum  of  8500  for  the  breach  of  his  obligation  for  only  about  two  months.  That 
sura  was  intended  as  a  full  compensation  for  every  breach  and  all  breaches 
which  he  could  possibly  commit  during  the  entire  period  of  five  years.  The 
defendant  fulfilled  his  obligation  for  about  19  months,  and  then  violated  the 
same  for  only  a  little  more  than  two  months,  when  this  action  was  com- 
menced; and  shall  he  pay  the  entire  sum  of  S500  for  a  two-months  breach, 
when  that  sum  was  considered  and  intended  as  a  sufficient  compensation  for 
a  five  years'  breach?  Of  course,  if  the  sum  of  S500  is  to  be  considered  as 
liquidated  damages,  and  not  as  a  penalty,' then  the  plaintiffs  would  be  en- 
titled to  recover  the  entire  amount,  although  the  breach  might  not  have  con- 
tinued more  than  one  day,  and  this  day  might  be  the  last  day  of  the  ^\q  yeara, 
as  well  as  the  first  or  any  intermediate  day;  and  the  breach  might  be  only  a 
slight  and  technical  breach, — theinadvertentdealingasa  clerk,  or  otherwise, 
in  a  small  quantity  of  hardware,  or  a  few  implements.  Such  a  result  would 
be  grossly  unjust.  If,  however,  we  should  consider  the  said  sum  as  only  a 
penalty,  then  tbe  defendant  would  be  required  to  pay  only  a  fair  compensation 
in  damages  for  the  breach  of  his  obligation,  and  a  fair  compensation  is  all  that 
the  plaintiffs  are  in  justice  entitled  to  claim.  It  is  the  injustice  that  must 
necessarily  ensue  in  many  cases,  from  construing  fixed  sums  in  contracts  to 
be  liquidated  damages  rather  than  penalties,  that  has  caused  courts  to  gener- 
ally construe  such  sums  to  be  only  penalties;  and  courts  will  always  con- 
strue such  sums  to  be  penalties,  unless  it  is  cle^ir  that  it  was  the  intention  of 
the  parties  that  such  sums  should  not  be  considered  as  penalties,  but  as  liqui- 
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dated  damages.  Such  does  not  appear  to  have  been  the  intention  of  the  par- 
ties in  this  case.  Everything  in  the  present  case  tends  to  show  that  said  sum 
of  S500  was  intended  as  a  penalty,  and  not  as  liquidated  damages. 

About  the  only  ground  upon  which  it  is  claimed  that  the  sum  mentioned 
in  the  present  contract  should  be  considered  as  liquidated  damages,  and  not 
as  a  penalty,  is  the  claim  that  for  a  breach  of  the  contract  tiie  damages  would  be 
uncertain,  and  would  be  difficult  of  proof.  Now,  the  damages  in  this  case 
are  not  more  uncertain  than  the  damages  are  in  many  other  kinds  of  cases 
where  the  law  unquestionably. gives  damages,  and  not  more  difficult  of  proof 
than  they  are  in  many  of  such  cases.  Take,  for  instance,  the  action  of  slander, 
or  an  action  for  a  breach  of  promise  to  marry,  or  an  action  for  a  breach  of 
warranty  concerning  property  where  the  purcliaser  retains  the  property,  or 
many  other  cases  which  may  be  imagined.  In  the  present  case,  proof 
could  be  introduced  concerning  the  length  of  time  during  which  the  defend- 
ant had  been  in  business  in  violation  of  his  contract,  the  amount  of  his  stock, 
the  number  and  amount  of  his  sales,  who  were  his  customers,  the  loss  of  the 
plaintiff's  sales,  etc.;  and  from  such  facts,  and  others,  the  jury  might  deter- 
mine with  a  sufficient  degree  of  accuracy  the  amount  of  the  damages.  It  is 
our  opinion,  from  the  authorities  and  from  reason,  that  whenever  a  party 
binds  himself  in  a  fixed  sum  for  the  performance  or  non-performance  of 
something,  without  stating  whether  such  fixed  sum  is  intended  as  a  penalty 
or  as  liquidated  damages,  and  without  regard  to  the  magnitude  or  to  the  num- 
ber of  any  breaches  that  might  occur,  or  the  amount  of  the  damages  that  might 
ensue,  and  the  contract  is  such  that  it  may  be  partially  performed  and  par- 
tially violated,  such  fixed  sum  must  be  considered  as  a  penalty,  and  not  as 
liquidated  damages. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded 
for  further  proceedings. 

(All  the  justices  concurring.) 

(35  Kan.  727)  _  „ 

Reed  tj.  New, 
(Supreme  Qntrt  of  Kansas,    November  6,  1886.) 

1.  PiRE  I»80BAKCE—AcnoN— Evidence. 

Where  the  question  whether  the  defendant  had  an  insurance  on  certain  property 
or  not  arises  incidentally  in  the  case,  and  the  plaintiff  proves  that  be  had,  ana  the 
defendant  afterwards,  by  his  own  testimony,  shows  that  he  had,  it  is  immaterial 
whether  the  evidence  showing  in  the  first  instance  that  he  had  such  an  insurance 
is  competent  or  not. 

2.  Evidence — Opinion — Value  of  Hobsbb. 

Where  a  witness  is  shown  to  have  been  a  farmer  and  a  livery-stable  keeper,  and 
that  he  has  dealt  in  horses,  and  has  some  knowledge  of  the  value  thereof,  he  may 
testify  with  regard  to  the  value  of  particular  horses  which  he  has  known  and  owned ; 
and  it  will  generally  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
a  dealer  in  any  x>articular  kind  of  articles  has  sufficient  knowledge  of  the  value  of 
such  articles  that  he  may  testify  with  regard  thereto. 

3.  Trial— Instructions. 

Held,  that  there  was  no  error  in  charging  the  jury. 

Error  from  Dickinson  county. 

0.  L.  Moore  and  /.  ff.  Maharit  for  plaintiff  in  error]  J,  R.  Burton,  for 
defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  Dick- 
inson county,  Kansas,  by  Thomjis  G.  New  against  Kichard  W.  Beed,  to  re- 
cover 81.378.50,  the  alleged  value  of  certain  personal  property,  consisting  of 
horses,  buggies,  harness,  etc.,  used  in  carrying  on  and  conducting  a  livery 
stable,  which  property  it  is  alleged  the  defendant  intentionally  burned  and 
destroyed  by  fire.  The  answer  was  a  general  denial.  The  case  was  tried  be- 
fore the  court  and  a  jury,  and  the  jury  rendered  a  s^r^neral  verdict  in  favor  of 
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the  plaintiff,  and  against  the  defendant,  for  $1,250,  and  the  court  rendered 
judgment  accordingij;  and  the  defendant,  as  plaintiff  in  error,  brings  the 
case  to  this  court,  and  asks  for  a  reversal  of  the  foregoing  judgment. 

The  right  of  the  plaintiff  to  recover  depends  solely  upon  the  question 
whether  it  was  the  defendant,  or  some  one  else,  that  set  the  fire  to  the  livery 
stable  that  consumed  it  and  the  plaintiff's  property;  and  the  only  proof  that 
tended  to  show  that  it  was  the  defendant  that  started  the  fire  was  purely  cir- 
cumstantial evidence.  There  was  no  direct  testimony  introduced  on  the  trial 
tending  to  show  that  the  defendant  started  the  fire,  while  his  own  testimony 
was  that  he  did  not.  It  appeared  at  the  trial  that  for  some  time  prior  to  the 
burning  of  the  livery  stable,  and  up  to  within  five  days  of  that  time,  the  de- 
fendant carried  on  and  operated  the  livery  stable  himself;  that  he  then  owned 
the  entire  stock  and  materials  necessary  for  that  purpose;  and  that  he  also 
owned  two  sheds  attached  to  the  livery  stable;. but  that  he  did  not  own  the 
stable  itself,  but  only  had  a  lease  thereof.  It  also  appeared  that  prior  to  the 
fire  the  defendant's  lease  expired,  <ind  that  the  plaintiff  leased  the  stable  from 
the  owners  thereof,  and  had  taken  the  possession  thereof.  Tlie  defendant, 
however,  owned  the  following  property,  which  still  remained  in  the  stable: 
six  horses,  four  double  sets  and  four  single  sets  of  harness,  four  saddles,  and 
some  other  articles;  and  he  also  owned  the  two  sheds  above  mentioneci.  All 
this  property  was  consumed  by  the  fire,  except  three  of  the  horses.  The 
plaintiff  also  had  a  large  amount  of  property  in  the  stable,  all  of  which  was 
consumed  by  the  fire,  except  one  horse.  The  plaintiff's  property  destroyed 
by  the  fire  was  found  by  the  jury  to  be  worth  $1,250.  The  value  of  the  de- 
fendant's property  destroyed  by  the  fire  was  about  $650. 

The  plaintiff  prosecuted  this' action  upon  the  theory  that  the  defendant  set 
the  fire  to  the  stable  for  the  following  reasons:  For  revenge  against  the  own- 
ers of  the  stable  for  renting  it  to  the  plaintiff,  and  for  revenge  against  the 
plaintiff  because  he  procured  a  lease  thereof,  and  deprived  the  defendant  of 
the  use  of  the  same;  and  the  plaintiff  also  introduced  evidence  for  the  pur- 
pose of  showing  that  the  defendant  had  his  own  property  insured  for  more 
than  it  was  worth,  and  therefore  that  he  would  not  lose  anything  by  having 
it  destroyed  by  fire.  The  defendant  objected  and  excepted  to  the  introduc- 
tion of  this  evidence,  and  wliether  the  introduction  of  such  evidence  consti- 
tutes material  error  or  not  is  the  principal  question  involved  in  this  case,  and 
the  first  one  which  we  shall  consider. 

It  was  clearly  proper  for  the  plaintiff  to  prove  that  the  defendant  had  an 
insurance  on  his  property,  but  whether  tlie  evidence  introduced  to  prove  this 
fact  was  competent  or  not  is  the  real  question  which  the  defendant  (plaintiff 
in  error)  desires  to  present.  We  hardly  think  that  we  need  to  consider  this 
question,  for  the  defendant  himself  proved  by  his  own  testimony  that  he  had 
an  insurance  on  the  property;  that  he  had  a  sufficient  insurance  to  cover  all 
the  property  destroyed;  that  the  property  destroyed  was  worth  about  $650; 
and  that  he  received  from  the  insurance  company,  by  way  of  compromise, 
$500.  This  was  a  waiver  of  the  original  error,  if  any  error  was  committed. 
There  does  not  appear  to  have  been  any  claim  in  tlie  case  that  the  original 
insurance  was  excc^ssive;  nor  does  it  appear  that  in  fact  it  was  excessive. 
The  defendant's  property  in  the  barn  was,  in  all  probability,  at  the  time  the 
insurance  was  effected,  worth  vastly  more  than  the  amount  of  the  insurance; 
and  while  he  had  removed  a  large  portion  of  the  property  from  the  barn  be- 
fore the  fire,  yet  it  appeared  from  the  evidence  that  he  had  removed  it  for  a 
sufficient  reason.  In  fact,  all  of  it  should  have  been  removed  before  that 
time,  as  the  defendant  no  longer  had  any  right  to  the  premises.  It  will  also 
be  noticed  that  the  question  whether  the  defendant  had  an  insurance  on  his 
property  or  not  arises  only  incidentally  in  the  case,  and  not  directly.  The 
suit  is  not  an  action  on  the  insurance  policy. 

It  was  necessary  on  the  trial  for  the  plaintiff  to  prove  the  value  of  the  prop- 
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ertj  for  which  he  saed,  and  which  was  destroyed  by  fire,  and  in  doing  so  he 
introduced  the  testimony  of  himself  and  several  other  witnesses;  and  it 
is  claimed  that  the  court  below  erred  in  permitting  these  witnesses  to  testify 
with  regard  to  the  value  of  the  property,  for  the  reason  that  they  were  not 
shown  to  have  sufficient  knowledge  of  the  value  of  such  property.  And  here, 
again,  we  might  say  that  it  is  not  necessary  to  decide  whether  the  court  erred 
in  admitting  the  testimony  without  sufficient  preliminary  proof  of  the  wit- 
nesses' knowledge  of  values  having  first  been  introduced,  for  additional  evi- 
dence of  their  knowledge  of  values  was  afterwards  introduced.  The  question 
is  whether  it  appears  from  the  whole  of  the  witnesses'  testimony  that  they  had 
sufficient  knowledge  of  the  value  of  this  kind  of  property  to  testify  intelli- 
gently with  regard  thereto.  The  plaintiff  testified  with  regard  to  the  value  of 
the  horses.  He  stated  that  he  had  some  knowledge  of  the  value  of  this  kind 
of  property.  It  was  also  shown  that  he  was  38  years  of  age ;  that  for  several 
years  he  had  been  a  farmer  in  that  county,  and  had  been  such  up  to  about  18 
months  before  the  fire  occurred,  when  he  removed  to  the  city  of  Abilene,  where 
he  remained  for  about  18  months  before  the  fire  occurred;  that  he  had  dealt  in 
cattle  and  hoi'ses;  that  he  had  leased  the  livery  stable,  and  had  stocked  it  with 
horses  of  his  own;  and  that  he  had  been  in  the  possession  of  the  livery  stable, 
and  in  the  livery  business,  for  about  five  days  before  the  fire  occurred.  This, 
we  would  think,  gave  him  sufficient  knowledge  of  the  value  of  horses  to  enable 
him  to  tfstify  with  regard  thereto.  Indeed,  the  most  of  people,  and  particu- 
larly farmers  and  livery-stable  men,  have  some  knowledge  of  the  price  of 
horses.  Besides,  the  defendant  did  not  attempt,  by  cross-examination  or  by 
other  evidence,  to  dispute  the  values  placed  upon  the  horses  by  the  plaintiff. 
It  is  also  claimed  that  the  evidence  of  the  witness  Worley,  with  regard  to  the 
value  of  harness,  whips,  lap-robes,  etc.,  was  not  competent.  We,  however, 
think  otherwise.  He  was  shown  to  be  a  dealer  in  such  articles,  and  evidently 
knew  their  value.  In  the  absence  of  evidence  to  the  contrary,  such  at  least 
will  be  presumed. 

It  is  further  claimed,  that  the  court  below  erred  in  charging  the  jury.  Now, 
we  think  the  instructions  of  the  court  were  very  fair,  as  towards  the  defend- 
ant; and  the  defendant  did  not  ask  for  any  additional  instructions,  nor,  in- 
deed, for  any  instructions. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


(35  Kan.  687) 

Ba^ks  and  another,  Partners,  etc.,  v.  Everest  ahd  others,  Partners,  etc. 
(Supreme  Ctmrt  of  Kansas,    November  6.  1888.) 

1.  Pbivcipal  awd  Agent — Liability  of  Pbutcipal  por  Act  of  Agent. 

A  priDcipaHs  bound  for  the  acta  of  his  agent,  done  within  the  scope  of  his  au- 
thority, and  the  princii>al  will  also  be  responsible  for  the  unauthoriz^  acts  of  the 
agent  where  the  conduct  of  the  principal  justifies  a  party  dealing  with  the  agent  in 
believing  that  such  agent  was  acting  within,  and  not  in  excess  of,  the  authority 
conferred  on  him.* 

2.  Save — Private  Instructions. 

Where  an  agent  is  held  out  to  the  world  as  onehaviug  the  authority  of  a  general 
agent,  any  private  instructions  or  limitations  not  communicated  to  the  persons 
dealing  with  such  agent  will  not  affect  them,  nor  relieve  the  principal  from  liabil- 
ity, where  the  agent  oversteps  such  limitations. 
{SyUatnu  hy  the  Court.) 

Error  from  Atchison  county. 

Everest  &  Waggoner,  of  Atchison,  Kansas,  brought  an  action  in  the  dis- 
trict court  of  Atchison  county  against  Banks  Bros.,  who  are  plaintiflfs  in  error 
here,  to  recover  damages  for  the  breach  of  an  alleged  contract.    They  allege 

'  See  note  at  end  of  case. 
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that,  in  1883,  Banks  Bros.,  through  their  diily-aiithorized  agent,  J.  E.  Fred- 
erick, sold  and  agreed  to  deliver  the  reports  of  the  states  of  Vernriont,  J^evv 
Hampshire,  and  Colorado  for  the  sum  of  $600,  the  delivery  to  be  made  at 
Atchison,  Kansas,  free  of  any  charges,  and  the  price  of  the  books  to  be  paid 
within  30  days  from  the  delivery  thereof.  They  allege  that  Banks  Bros,  have 
failed  and  refused  to  comply  with  the  agreement,  by  which  the  plainbffs  below 
were  damaged  in  the  sum  of  $300.  The  case  was  tried  without  a  jury,  and 
the  court,  at  the  request  of  the  parties,  stated  its  conclusions  of  fact  and  of 
law,  which  are  as  follows: 

"conclusions  of  fact. 

"(1)  The  plaintiffs  are  partners  engaged  in  the  practice  of  law  at  Atchison, 
Kansas,  and  they  have  been  such  partners,  so  engaged,  for  several  years  last 
past. 

"(2)  The  defendants  are  partners  engaged  in  the  business  of  publishing, 
selling,  and  dealing  in  law-books,  at  Albany,  jn  the  state  of  New  York,  and 
they  have  been  such  partners,  so  engaged  in  said  business,  for  several  years 
last  past,  and  they  are  assisted  in  their  business  by  traveling  salesmen,  can- 
vassers, or  agents. 

"(3)  On  and  prior  to  March  6,  1883,  one  J.  Edward  Frederick  was  a  trav- 
eling agent  in  the  employ  of  the  defendant,  and  was  duly  authorized  to  repre- 
sent them.  It  was  intended  by  the  defen<iants,  however,  that  all  sales  made 
by  J.  Edward  Frederick  should  be  subject  to  the  approval  of  the  defendants 
before  they  should  be  binding  upon  the  defendants,  and  said  J.  Edward  Fred- 
erick so  understood  his  authority.  The  plaintiffs  did  not  know  of  such  limita- 
tion of  the  authority  of  said  J.  Edward  Frederick.  They  had  frequently  bouglit 
books  from  the  defendants  through  such  traveling  agents  or  salesmen,  after 
agreeing  with  such  agents  or  salesmen  upon  the  books  and  the  price;  and  such 
books  had  always  been  furnished  by  the  defendants  at  the  price  agreed  upon 
between  the  plaintiffs  and  such  traveling  agents  or  salesmen;  and  the  defend- 
ants never  notified  the  plaintiffs,  through  the  agents  of  the  defendants,  nor 
otherwise,  that  the  authority  of  their  agents  or  salesmen  was  so  limited  until 
after  the  controversy  arose  in  this  case. 

"(4)  On  March  6,  1883,  said  J.  Edward  Frederick  called  upon  the  plaintiffs 
at  their  office  in  Atchison,  and  asked  them  if  they  wanted  to  buy  any  law 
books  from  the  defendants.  After  considerable  negotiation  the  plaintiffs 
agreed  to  purchase,  and  said  J.  Edward  Frederick  agreed  on  the  part  of  the 
defendants  to  sell,  a  set  of  New  Haniipshire  reports,  a  set  of  Vermont  reports, 
and  a  set  of  Colorado  reports  for  the  sum  of  ;$G00,  to  be  delivered  in  Atchison 
in  the  usual  course  of  business,  and  to  be  paid  for  in  thirty  dHVS  thereafter. 
Some  of  the  books  were  to  be  old,  and  some  new;  but  the  old  ones  that  needed 
rebinding  were  to  be  rebound,  so  as  to  make  them  in  good  condition.  Said 
agreement  was  wholly  in  parol,  and  nothing  was  said  about  the  same  being 
subject  to  the  approval  of  the  defendants,  and  tlie  plaintiffs  underetooii  the 
agreement  to  be  an  absolute  contract,  and  not  subject  to  any  condition  other 
than  as  stated  in  this  conclusion  of  fact. 

"(5)  Said  J.  Edward  Frederick  immediately  requested  the  defendants,  by 
letter,  to  send  said  reports  to  the  plaintiffs  at  said  price;  but  the  defendants 
refused,  and  have  ever  since  refused,  to  forward  said  reports  to  the  plaintiffs 
at  said  price,  and  they  then  denied,  and  have  ever  since  denied,  the  validity 
of  said  agreement,  on  tlie  ground  that  it  was  conditional  only,  and  not  c«mi- 
plete  or  binding  until  after  their  approval,  and  that  they  never  approved  it. 

"(6)  At  the  time  and  place  at  which  such  books  should  have  been  delivered, 
under  the  terms  of  said  agreement,  they  were  worth,  in  the  condition  that 
they  should  have  been  delivered,  the  sum  of  S870. 

"(7)  Said  books  have  never  been  forwarded  by  the  defendants  to  the  plain- 
tiffs, although  the  plaintiffs  have  ever  been  ready  and  willing  to  pay  for  the 
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same  in  accordance  with  said  agreement,  and  the  plaintiffs  often  demanded 
performance  of  said  agreement  by  the  defendants  before  this  action  was  com- 
menced. 

"CONCLUSIONS  OF  LAW. 

"(1)  Tlie  defendants  were  and  are  bound  by  the  agreement  made  by  the 
plaintiff  with  said  agent  of  the  defendants. 

"(2)  The  plaintiffs  are  entitled  to  recover  from  the  defendants  the  sum  of 
S270,  and  costs  of  this  suit.'' 

Judgment  was  given  in  favor  of  Everest  &  Waggener  for  the  sum  of  8270, 
to  reverse  which  the  present  proceeding  is  brought. 

JaaliJion  &  Royse,  for  plaintiffs  in  error.  Everest  &  Waggener,  for  defend- 
ants in  error. 

Johnston,  J.  The  plaintiffs  in  error  attack  the  findings  of  fact  and  con- 
clusions of  law  made  by  the  court  below,  but  raise  no  other  questions.  The 
findings  of  fact  are  so  far  supported  by  the  evidence  that  they  must  be  accepted 
here  as  a  correct  narration  of  the  actual  facts  in  the  case.  The  real  inquiry 
in  the  case  is  whether  the  conduct  of  tlie  plaintiffs  in  error  rendered  them 
responsible  as  principals  for  the  acts  of  their  agent  done  in  excess  of  the  ex- 
press authority  given  him.  The  rule  of  law  governing  this  case,  as  stated  by 
a  noted  text  writer,  is  that  "a  principal  is  responsible  either  when  he  has 
given  to  an  agent  sufficient  authority,  or  when  he  justifies  a  party  dealing 
with  his  agent  in  believing  that  he  has  given  to  this  agent  this  authority." 
Pars.  Cont.  44.  Judge  Story,  in  speaking  of  the  liability  of  a  principal  for 
the  unauthorized  acts  of  his  agent,  where  the  apparent  authority  with  which 
the  agent  is  clothed  is  greater  than  was  intended  by  the  principal,  says:  "In 
such  cases  good  faith  requires  that  the  principal  should  be  held  bound  by  the 
acts  of  the  agent,  within  the  scope  of  his  general  authority;  for  he  has  held 
him  out  to  the  public  as  competent  to  do  the  acts,  and  to  bind  him  thereby. 
The  maxim  of  natural  justice  here  applies  with  its  full  force,  that  he  who, 
without  intentional  fraud,  has  enabled  any  person  to  do  an  act  which  must 
be  injurious  to  himself  or  another,  shall  himself  suffer  the  injury,  rather  than 
the  innocent  party  who  has  plae^d  confidence  in  him."  Story,  Ag.  §  127, 
and  note. 

Thesame  principle  was  recognized  and  applied  by  this  court  in  a  case  \^here 
an  agreement  was  made  by  an  agent  and  commercial  traveler,  and  the  prin- 
cipal contended  that  the  agent  exceeded  his  authority  in  making  the  agreement. 
It  was  said  "that  the  defendants  had  no  personal  acquaintance— no  negotia- 
tions—directly with  the  plaintiff.  The  entire  trade  was  made  between  this 
agent  and  them.  They  had  no  knowledge  of  the  extent  or  limitations  of  his 
authority.  If  the  plaintiff  accepted  the  contract  of  his  agent,  he  must  accept 
it  as  a  vvhole,  and  cannot  accept  that  which  suits  him,  and  reject  the  balance. 
The  principal  is  bound  by  the  representations  of  his  agent, — bound  by  the 
contracts  he  makes  within  the  apparent  scope  of  his  authority."  Bahcock  v. 
Deford,  14  Kan.  408. 

Here  we  find  that  Frederick  was  the  acknowledged  agent  of  the  plaintiffs 
in  error,  and  "was  duly  authorized  to  represent  them."  He  and  others  of 
their  agents  had  frequently  sold  law-books  to  the  defendants  in  error,  fixing 
the  terms  of  sale,  and  in  each  case  the  books  had  been  furnished  and  for- 
warded at  the  price  agreed  upon  between  the  agent  and  the  defendants  in  er- 
ror. It  turns  out  that  the  extent  of  the  agent's  authority  was  to  solicit 
orders  for  his  principals,  which  orders  were  subject  to  their  approval  or  rejec- 
tion. But,  although  there  had  been  a  long  course  of  dealing  between  the 
parties,  this  limitation  had  never  been  disclosed  to  the  defendants  in  error, 
nor  had  it  in  any  way  come  to  their  notice.  Instead  of  revealing  this  lim- 
itation through  their  agents,  by  circular  or  otherwise,  the  plaintiffs  in  error 


Digitized  by 


Google 


144  PACIFIC  REPORTER.  [Kan. 

allowed  the  agents  to  go  out  to  the  public,  and  act  in  the  character  of  general 
agents.  When  the  orders  were  sent  in,  they  could  easily  have  notified  their 
customers  that  the  orders  had  been  approved  or  rejected,  and  thus  brought  to 
the  attention  of  their  customers  the  extent  of  their  agents'  authority;  but  this 
was  not  done.  It  also  appears  in  the  testimony  that  the  agent  from  whom 
the  books  were  purchased  in  this  case  brought  a  book  to  the  office  of  the  de- 
fendants in  error  at  anotlier  time,  which  he  sold  and  delivered  to  them,  with- 
out communicating  with,  or  obtaining  the  approval  of,  his  principals.  A 
bill  for  this  book  was  forwarded  by  the  pJaintitTs  in  error,  requesting  pay- 
ment from  defendants  in  error,  which  was  the  same  procedure  that  wfis  pur- 
sued in  other  cases  where  the  books  were  furnished  from  the  publishing  house. 
Under  these  circumstances,  we  think  the  defendants  in  error  had  a  right  to 
believe  that  the  agent  was  acting  within,  and  not  exceeding,  the  authority 
conferred  on  him  when  the  sale  in  question  was  made.  The  defendants  in 
error  liave  dealt  in  good  faith  with  the  agent,  upon  the  strength  of  his  ap- 
parent authority,  and  ought  not  now  to  suffer.  It  is  true  that  in  making  the 
sale  he  violated  the  express  authority  given  to  him  by  the  plaintiffs  in  error; 
but,  under  the  familiar  principle  that  has  been  stated,  where  one  of  two  in- 
nocent peraons  must  suffer  by  the  misconduct  of  an  agent,  it  should  be  the 
one  who,  by  his  conduct,  has  enabled  the  agent  to  perpetrate  the  wrong. 

The  point. urged,  that  the  principal  cannot  be  held  liable  for  the  unauthor- 
ized act  of  his  agent  unless  the  persons  dealing  with  the  agent  have  sustained 
some  loss,  cannot  apply,  as  the  findings  show  that  the  defendants  in  error 
suffered  a  loss  of  $270,  and  it  was  for  that  loss  the  present  action  was  brought. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 

NOTE. 

A  principal  is  bound  by  the  acta  of  his  agent  to  the  extent  of  the  apparent  authority 
conferred  on  him,  Webster  v.  Wrav,  (Neb.)  24  N.  W.  Rep.  207;  Griggs  v.  Selden,  (Vt.)  6 
Atl.  Rep.  504;  Philadelphia,  W.  '&  B.  R.  Co.  v.  Brannen.  (Pa.)  2  Atl.  Rep.  429;  I^b- 
anon  Mut.  Ins.  Co.  v.  Erb,  (Pa.)  4  Atl.  Rep.  8;  Dewar  v.  Bank  of  Montreal,  (III.)  3  N. 
E.  Rep.  746;  Schley  v.  Freyer,  (N.  Y.)  2  N.  E.  Rep.  280;  Aldereon  v.  Crocker,  28  Fed. 
Rep.  745 ;  May  ▼.  Western  Assurance  Co.,  27  Fed  Rep.  260 ;  and  those  dealing  with  him 
are  entitled  to  presume  that  his  agency  is  general.  Trainer  v.  Morison,  (Me.)  3  Atl. 
Rep.  185.  Private  instructions  or  liinitations  of  his  authority,  not  communicated  to 
the  third  party,  will  not  relieve  the  principal.  White  Lake  L.  Co.  v.  Stone,  (Neb.)  27 
N.  W.  Ren.  395. 

As  to  what  acts  of  an  agent  are  within,  and  which  are  beyond,  the  scope  of  his  appa- 
rent authority,  see  Voorhees  v. Chicago,  R.  1.  &  P.  R.  Co.,  (Iowa,)  30  N.  W.Bep.  29,  and 
note. 


(36  Kan.  709)  „  _- 

HiNNEN  t>.  Newman. 
{Supreme  Court  of  Kamas.    Novem]»er  5,  1886.) 

1.  Action— Illegal  TBAireAcrroN. 

As  a  general  rule,  an  action  which  grows  out  of  and  is  founded  ui>on  an  illegal 
transaction,  where  the  plaintiff  and  defendant  are  in  equal  guilt«  cannot  be  main- 
tain ed.' 

2.  0)NTIIACT— POBLIO  PoLIOT— AORERMENT  TO   PURCHASE  AT  ExECUTOR'S  SALE. 

N.  was  employed  by  the  executors  of  an  estate  to  sell  the  property  of  the  estate 
at  public  auction,  and  he  entered  into  a  secret  agreement  with  H.  to  attend  the 
sale,  and  purchase  certiUn  horses,  belonging  to  the  entat-e,  for  him.  In  pursuance 
of  the  agreement,  H.  appeared  at  the  sale,  and  without  any  notice  to  those  inter- 
ested in  the  estate,  or  to  the  by-standers,  he  bid  in  the  horses  for  N.,  but  in  his  own 

*That  no  action  of  any  character  can  be  maintained  to  enforce  a  right  growing  out 
of  an  illegal  transaction,  see  Feineman  v.  Sachs,  (Knn.)  7  Pac.  Rep.  222;  Bach  v.  Smith, 
(Wash.  T.)  3  Pac.  Rep.  831 ;  Mackintosh  v.  Renton,  Id.  830;  Fisher  v.  Lord,  (N.  H.)  3 
Atl.  Rep.  927.  and  note;  Gould  v.  Kendall,  (Neb.)  19  N.  W.  Rep.  483;  Clarke  v.  Lin- 
coln Lumber  Co.  (Wis.)  18  N.  W.  Rep.  492;  Gibbs  &  Sterrett  Manuf'g  Co.  v.  Brucker,  4 
Sup.  Ct  Rep.  572. 
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name,  and  paid  for  them  with  his  own  funds.  Afterwards  the  horses  came  ititn 
the  poasession  of  N.,  and  H.,  claiming  the  ownership,  brings  an  action  of  replevin 
to  recover  the  possession  of  them.  Hekl^  that  tlie  conduct  of  the  parties  in  the  par- 
chase  and  sale  of  the  horses  contravenes  public  policy,  and  is  illegal,  and  that,  as 
the  plaintiff's  right  of  action  is  founded  solely  on  the  illegal  transaction,  and  as  he 
iB  equally  culpable  with  the  defendant,  he  must  fail. 

{Syllabus  by  the  Court.) 

Error  from  Jackson  county. 

Action  byGotlieb  Hinnen  in  the  district  court  of  Jackson  county  to  recover 
from  Samuel  Newman  the  possession  of  two  horses  alleged  to  be  the  property 
of  the  plaintiff,  and  to  be  unlawfully  detained  by  the  defendant.  A  trial 
was  had  at  the  November  term,  1884,  without  a  jury,  when  the  following 
findings  of  fact  and  law  were  made  by  the  court: 

"findings  op  facjt. 

"(1)  That  on  and  before  the  fifth  day  of  September.  1884.  the  property  in 
controversy  in  this  action  was  then  property  of  the  estate  of  Samuel  Horner, 
deceased. 

"(2)  The  defendant  was  employed  by  the  executors  of  said  Samuel  Horner 
as  auctioneer  to  sell  said  property,  and,  as  such  auctioneer  sold  said  property 
on  said  fifth  day  of  September,  1884. 

^'{3)  That,  prior  to  said  public  sale,  the  said  plaintiff  entered  into  a  secret 
agreement  with  the  defendant  to  appear  at  said  sale,  and  bid  in  property  for 
him,  the  said  defendant. 

"(4)  That  said  plaintiff  did  appear  at  said  sale,  and  did,  as  aforesaid,  bid 
in  said  horses  in  controversy  in  his  own  name,  but  for  the  defendant;  and 
that  he  (plaintiff)  paid  to  the  executors  of  said  last  will  and  testament  the 
amount  of  said  bids. 

"(5)  No  notice  was  given  to  said  executors,  or  to  anyone  interested  in  said 
estate,  or  to  the  by-standers,  or  to  any  other  person,  of  the  fact  that  defend- 
ant had  requested  the  plaintiff  to  bid  said  property  in  for  him,  the  defendant. 

**(6)  In  bidding  in  said  property,  the  plaintiff  bid  the  same  in  in  his  own 
name;  and  the  property  was  stricken  off  to  him  personally  by  the  defendant, 
and  was  then  and  there  delivered  to  him  (said  plaintiff)  for  the  defendant; 
the  defendant  at  the  same  time  declaring  that  the  property  was  sold  to  Got- 
lieb  Hinnen. 

**(7)  The  plaintiff  paid  to  the  executors,  with  his  own  funds,  the  several 
amounts  for  which  said  hoV^es  were  respectively  sold  to  him,  and  defendant 
has  paid  nothing  for  either  of  said  horaes. 

"(8)  Before  the  commencement  of  this  suit  the  plaintiff  demanded  of  the 
defendant  the  delivery  of  the  horses  in  controversy  in  this  action  to  him,  the 
said  plaintiff,  which  defendant  refused  to  do,  and  defendant  ever  since  that 
time,  and  up  to  the  commencement  of  this  action,  has  refused,  and  still  re- 
fuses, to  return  the  property  in  controversy  to  the  plaintiff. 

"(9)  The  horse  first  described  in  the  petition,  to- wit,  one  sorrel  horse  witli 
white  strip  in  forehead,  about  fifteen  hands  high,  was,  at  the  date  of  said  sale 
and  at  the  commencement  of  this  action,  of  the  value  of  860,  and  the  other 
horse  in  said  petition  described  was,  at  the  date  of  said  sale  and  at  the  com- 
mencement of  this  action,  of  the  actual  value  of  $20. 

"(10)  The  use  of  said  horses,  since  the  fifth  day  of  September,  1884,  is 
worth  ^25. ' 

"(11)  The  executors  of  the  estate  of  Samuel  Horner,  deceased,  have  made 
no  objections  to  said  sale  so  made  to  the  plaintiff,  and  have  never  asked  to 
have  the  same  rescinded. 

"(12)  The  said  defendant,  on  the  day  succeeding  the  day  of  said  sale,  to- 
wit,  tb«  sixth  day  of  Septenaber,  1884.  tendered  payment  to  said  plaintiff  of 
the  amount  for  which  said  property  in  controversy  was  sold. 
v.l2p.no.5— 10 


Digitized  by 


Google 


146  PACIFIC  REPORTER.  [Kan. 

''(13)  The  terms  of  said  sale  was  nine  months'  credit  without  interest,  the 
purchaser  giving  note  with  approved  security." 

"conclusions  of  law. 

"(1)  That  the  secret  agreement  made  by  plaintiff  with  defendant,  whereby 
plaintiff  was  to  act  as  agent  for  defendant  in  bidding  off  said  horses  for  the 
benelit  of  defendant,  was  fraudulent  and  void  as  against  public  policy. 

"(2)  That  by  reason  of  said  agreement,  so  made  l)etween  plaintiff  and  de- 
fendant, being  fraudulent  and  void,  as  against  public  policy,  the  defendant  is 
entitled  to  a  judgment  for  his  costs  herein.  To  which  conclusions  of  law, 
and  each  of  them,  the  plaintiff  at  the  time  duly  excepted." 

In  accordance  with  the  foregoing  findings,  the  court  entered  judgment  in 
favor  of  the  defendant  for  costs,  and  the  plaintiff  brings  the  case  here  by  pe- 
tition in  error  and  transcript  of  the  record  for  review. 

Uaydm  c&  Hayden,  for  plaintiff  in  error.  Lowell  &  Walker,  for  defendant 
in  error. 

Johnston,  J.  The  foundation  of  the  plaintiff's  action  is  a  pretended  sale 
to  him  of  the  hoi-ses  in  controversy  at  a  public  auction.  The  defendant, 
Samuel  Xewraan,  was  employed  by  the  executors  of  the  estate  of  Samuel 
Horner,  decejised,  as  an  auctioneer,  to  sell  the  property  of  the  estate.  Before 
the  day  set  for  the  public  auction  the  plaintiff  entered  into  a  secret  agree- 
ment with  the  defendant  to  attend  the  sale,  and  tliere  purchase  the  horses  in 
r|ueation  for  the  defendant.  In  pursuance  of  the  agreement  the  plaintiff 
attended  the  sale,  and  without  any  notice  to  those  interested  in  the  estate,  or 
to  the  by-standers.  of  his  purpo.se,  he  bid  in  the  property  for  the  auctioneer, 
but  in  his  own  name.  The  horses  having  come  into  the  possession  of  tlie  de- 
fendant, the  plaintiff  now  iusks  the  court  to  assist  him  in  reclaiming  them. 

The  whole  transaction  between  these  parties  contravenes  public  policy,  and 
is  clearly  illegal;  and  the  general  rule  is  that  an  action  founded  upon  an  ille- 
gal transaction,  where  the  parties  are  in  pari  delicto,  cannot  be  maintained. 
In  all  such  cases  the  courts  refuse  to  assist  the  parties  to  carry  out  or  to  reap 
the  fruits  of  the  illegal  transaction,  but  will  leave  them  in  the  condition  in 
which  they  were  found.  In  applying  this  principle,  thjB  supreme  court  of  the 
United  States  hsis  said:  "The  law  leaves  the  parties  to  sucli  a  contract  Jis  it 
found  tliem.  If  either  has  sustained  a  loss  by  the  bad  faith  of  a  particeps 
criminis,  it  is  but  a  just  infliction  for  premeditated  and  deeply-practiced 
fraud,  which,  when  detected,  deprives  him  ctf  anticipated  profits,  and  sub- 
jects him  to  unexpected  losses.  He  must  not  expect  that  a  judicial  tribunal 
will  degrade  itself,  by  the  exertion  of  its  powera,  by  shifting  the  loss  from 
one  to  the  other,  or  equalize  the  benefits  or  burdens  which  may  have  resulted 
by  the  violation  of  every  principle  of  morals  and  of  laws."  Bartle  v.  Cole- 
man,  4  Pet.  184. 

Here  both  of  the  parties  before  the  court  were  directly  concerned  in  the 
transaction.  Together  they  secretly  conspired  to  and  did  commit  a  wrong 
against  others.  The  transaction,  tainted  with  illegality,  wsis  voluntarily 
entered  into  and  consummated  by  them.  There  was  no  constraint  upon  the 
plaintiff  compelling  him  to  carry  out  the  unlawful  purpose,  nor  does  any  fact 
appear  which  affords  him  any  excuse  for  his  misconduct,  or  that  would  bring 
him  within  any  of  the  exceptions  to  the  rule  that  has  been  stated.  He  con- 
ceeds  that  the  transaction  was  illegal;  but,  to  escape  the  penalty  which  the 
law  justly  imposes  upon  a  guilty  participant,  he  says  that  the  property  was 
bid  in  in  his  own  name,  and  paid  for  with  his  own  funds,  and  he  claims  that 
his  right  of  action  is  based  on  these  facts  rather  than  on  the  illegal  transac- 
tion, and  that  he  Ciin  make  out  his  cause  of  action  without  the  aid  of  that 
transaction.  It  is  claimed  that  the  true  test  for  determining  his  right  of  re- 
covery is  by  considering  whether  he  can  establish  his  case  without  the  neces> 
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sitv  of  having  recourse  to  the  illegal  transaction;  and,  if  so,  he  must  prevai'. 
This  test  is  applied  for  the  only  purpose  of  determining  whether  the  parties 
before  the  court  are  in  pari  delicto,  in  which  case  they  are  remediless. 
Broom,  Leg.  Max.'645;  Holt  v.  Green,  73  Pa.  St.  198;  Waite,  Act.  &Def.  64. 
There  is  little  necessity  or  room  for  the  application  of  this  test,  where  the 
plaintiff  and  defendant  are  so  obviously  in  equal  fault  as  we  have  seen  the 
parties  are  in  this  case.  But,  if  the  test  proposed  is  applicable,  it  will  not 
avail  the  plaintiff.  The  only  interest  or  right  of  possession  which  he  has  in 
the  property  is  derived  from  the  sale,  which  is  confessedly  illegal.  To  estab- 
lish his  case  he  must  show  that  he  purchased  the  property  at  that  sale,  and 
he  thereb}'' brings  the  illegal  transaction  into  the  case.  Both  parties  claim  under 
that  sale, — the  plaintiff  because  he  bid  in  the  property  in  his  own  name,  and  the 
defendant  because  it  was  bid  in  for  him,  and  not  for  the  plaintiff.  Neither 
of  them  can  come  into  court  with  clean  hands  and  ask  anything,  under  the 
fraudulent  and  illegal  transaction.  If  the  possession  of  the  property  was 
changed,  and  the  defendant  were  in  court  seeking  to  obtain  possession  of  it, 
he  would  be  refused  assistance,  although,  from  the  findings,  it  appears  that 
the  property  was  purchased  solely  for  him.  He  is  in  no  better  position  than 
the  plaintiff,  and  would  be  entitled  to  no  greater  consideration.  It  has  been 
said  that  the  objection  that  a  contract  is  immoral  or  illegal  as  between 
plaintiff  and  defendant  sounds  at  all  times  very  ill  in  the  mouth  of  the  de- 
fendant. It  is  not  for  his  sake,  however,  that  the  objection  is  ever  allowed, 
but  is  founded  on  general  principles  of  policy,  which  the  defendant  has  the 
advantage  of,  contrary  to  the  rule  of  justice  as  between  him  and  the  plain- 
tiff, by  accident,  if  I  may  so  say.  The  principle  of  public  policy  is  this:  Ex 
dolo  malo  non  oritur  actio.  No  couit  will  lend  its  aid  to  a  man  who  founds 
his  cause  of  action  upon  an  immoral  or  illegal  act.  If,  from  the  plaintiff's 
own  stating,  or  otherwise,  the  cause  of  action  appears  to  arise  ex  turpi  caiisa. 
or  from  the  transgression  of  a  positive  law  of  this  country,  then  the  court  says 
he  has  no  right  to  be  assisted.  It  is  upon  that  ground  the  court  goes,  not  for 
the  sake  of  the  defendant,  but  because  they  will  not  lend  their  aid  to  such  a 
plaintiff.  So,  if  the  plaintiff  and  defendant  were  to  change  sides,  and  the  de- 
fendant were  to  bring  his  action  against  the  plaintiff,  the  latter  would  then 
have  the  advantage  of  it;  for  where  both  are  equally  in  fault,  potior  est 
conditio  defendentis.  Holman  v.  Johnson,  1  Cowp.  343.  As  the  plaintiff's 
right  of  action  grows  out  of  and  rests  solely  upon  the  illegal  transaction,  and 
as  he  is  equally  culpable  with  the  defendant,  he  must  fail. 

The  judgment  of  the  district  court  is  right  and  just,  and  will  be  affirmed. 

(All  the  justices  concurring.) 
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135  Kan.  717) 

State  u.  Horn. 

(Su)yr6me  Court  of  Ktnsof.    November  5,  1886.) 

1.  Ways— PoBLio  Highway— Uses — Vacant  Land. 

Where  land  is  vacant  and  unoccupied,  the  mere  fact  that  individaalfl  travel  oyer 
it,  and  xme  it  as  a  road,  for  more  than  15  years,  is  not  sufficient  to  constitute  it  a 
public  highway.^ 

2.  Same — Prescription — Possession  by  Pcblio  Authorities. 

Where  a  road  has  been  traveled  for  more  than  15  years,  but  has  not  been  estab- 
lished under  the  statutes  of  the  state,  and  has  not  been  expressly  dedicated  nor  im- 
pliedly dedicated,  unles3  by  prescription  or  limitation,  and  the  land  over  which  it 
runs  was  for  several  of  the'  fin*t  years  vacant  and  unoccupied,  lield^  that  such  road 
is  not  a  public  highway  by  pre^jcription  or  limitation,  unless  the  public,  by  its  con- 
stituted authorities,  took  the  possession  of  the  road,  and  used  it  and  maintained  it 
as  a  public  highway  for  at  least  15  years.' 
{Syllabus  by  the  Court.) 

Appeal  from  Leavenworth  county. 

8,  B.  Bradford,  Atty.  Gen.,  an(f  Wm,  Dill,  for  the  SUte.  J".  P,  Usher 
and  Charles  Monroe,  for  appellant. 

Valentine,  J.  This  case  has  once  before  been  in  this  court.  State  v. 
Horn,  34  Kan.  556;  S.  C.  9  Pac.  Rep.  208.  After  its  return  to  the  district 
court,  it  was  again  tried  before  the  court  and  a  jury,  and  the  defendant  was 
again  convicted,  and  was  adjudged  to  pay  a  fine  of  S50,  and  the  costs  of  the 
8uit»  and  he  again  appeals  to  this  court. 

On  the  second  trial  the  state  introduced  evidence  which  tended  to  prove 
that  A.  Stephens  resided  at  Lenape;  that  he  liad  a  son,  William,  a  young 
man,  who  generally  signed  his  name  "W.  Stephens;"  that  this  young  man 
was  very  well  known  at  that  place;  that  the  two  owned  a  drug-store  at  Osa- 
watomie;  that  the  son  kept  the  drug-store,  though  he  was  frequently  at  home 
at  Lenape;  tliat  A.  Stephens  acted  as  one  of  the  commissioners  in  lociiting 
the  road,  and  that  W.  Stephens  took  no  part  therein.  It  will  be  remembered 
that  it  was  W.  Stephens,  and  not  A.  Stephens,  who  was  appointed  one  of  the 
commissioners.  Only  one  of  the  commissioners  out  of  the  three  appointed 
acted  in  viewing  and  locating  the  road.  The  state  then  offered  in  evidence  the 
records  of  all  the  proceedings  had  in,  or  having  any  connection  with,  the  loca- 
tion or  establishment  of  the  road,  and  just  such  records  as  were  introduced 
on  the  former  trial,  but  the  court  excluded  the  evidence.  The  state  then  at- 
tempted to  prove  that  the  road  had  become  a  public  highway  by  prescription, 
limitation,  or  dedication;  but  about  the  only  evidence  introduced  wliich  teuded 
to  show  this  is  as  follows:  In  April  or  May,  1868,  William  G.  Harris,  with 
a  half-breed  Indian,  traveled  along  this  road  as  an  Indian  trail.  From  this 
time  on,  up  to  the  present  time,  the  road  has  been  more  or  less  traveled.  The 
land,  however,  over  which  this  road  ran,  and  the  land  in  that  vicinity,  was, 
at  that  time,  and  for  several  years  afterwards,  open  and  unfenced,  permitting 
people  to  travel  where  they  pleased.  On  September  20,  1869,  proceeilings. 
were  commenced  to  lay  out  and  establish  a  public  county  road  in  that  vicinity; 
and  on  December  6, 1869,  the  proceedings  culminated  in  the  attempted  estab- 
lishment of  this  road  as  a  county  road,  as  stated  in  the  case  of  State  v.  Hom^ 
supra. 

>  As  to  the  abandonment  of  highways  by  non-user,  see  Watkins  v.  Lynch,  (Cal.)  11 
Pac.  Rep.  808;  City  of  Visalia  v.  Jacob,  (Gal.)  4  Pac.  Rep.  433;  City  of  Topeka  v.  Rus- 
sam,  (Kan.)  2  Pac.  Hep.  609 ;  Stevenson's  Appeal,  (Pa.)  G  Atl.  Rep.  266,  and  note ;  Driggs 
v.  Phillips",  (N.  Y.)  8  N.  E.  Rep.  514. 


*  As  to  highways  by  prescription,  see  Kripp  v.  Curtis,  (Cal.)  11  Pac.  Rep.  879,  and  note. 
As  to  the  necessity  or  acceptance  by  the  public,  see  Quinn  v.  Anderson,  (Gal.)  11  Pac, 
Rep.  746,  and  note ;  Rozell  v.  Andrews,  (N.  Y.)  8  N.  E.  Rep.  513,  and  note. 
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This  road  is  the  old  Indian  trail,  and  the  road  now  in  dispute.  Some  time 
after  the  supposed  establishment  of  this  road,  but  just  when  is  not  sliown, 
the  road  was  opened  and  improved  by  the  road  overseer,  and  has  since  been 
traveled,  up  to  the  present  time.  The  land  claimed  to  have  been  taken  and 
appropriated  as  a  public  highway  by  the  attempted  establishment  of  this  road 
was  not  at  that  time  fenced  or  occupied  in  any  manner,  nor  was  it,  or  any  of 
the  land  in  that  vicinity,  so  fenced  or  occupied  for  several  years  afterwards, 
except  that  the  railway  company  operated  its  railway  over  a  portion  of  such 
land;  and  it  does  not  appeal*  that  th^railway  company  has  ever  acknowledged 
or  admitted  that  any  public  highway  has  ever  been  located  or  established  over 
the  ground  over  which  the  present  road  runs.  The  land  over  which  the  pres- 
ent road  runs  was  granted  to  the  railway  company's  predecessor  by  the  act  of 
congress  of  July  1,  1862,  for  a  right  of  way,  (12  U.  S.  St.  at  Large,  489  et 
seq.j)  and  the  road  runs  near  to  and  parallel  with  the  company's  railway 
tnick.    This  action  was  commenced  on  August  18, 1884. 

;Now,  the  question  as  to  what  the  rights  of  the  railway  company  are,  as  be- 
tween it  and  the  United  States,  is  a  question  which  it  is  wholly  unnecessary 
to  decide  in  this  case;  for  the  case  may  be  decided,  and  finally  disposed  of,  as 
between  the  present  parties,  without  deciding  such  question.  The  railway 
company  claims  that  under  the  facts  of  this  case  no  public  highway  has  been 
created  where  the  present  road  is  located,  either  by  the  foregoing  proceedings, 
or  by  prescription  or  limitation,  or  by  dedication;  and  it  further  claims  that 
under  the  acts  of  congress*  and  the  Indian  treaties,  giving  to  the  railway 
company  its  right  of  way,  no  public  highway  could  be  so  created.  We  shall 
assume,' however,  for  the  purposes  of  this  case,  and  as  the  prosecution  claims, 
that  the  railway  company  owns  the  land  over  which  the  road  runs  to  such  an 
extent,  and  in  such  amanner.  that  the  road  could  be  credited  and  established 
as  a  public  highway  by  legal  proceedings  under  the  statutes  of  Kansas,  or  by 
prescription,  or  limitation,  or  dedication,  notwithstanding  the  acts  of  con- 
gress and  the  Indian  treaties,  and  notwithstanding  the  fact  that  the  roiid  is 
located  on  the  railway  company's  right  of  way,  and  near  to  and  parallel  with 
its  tracks.  But  the  question  then  arises,  has  the  present  road  been  created  a 
public  highway  in  any  such  manner,  or  in  any  manner  whatever?  That  the 
road  has  not  been  created  a  ])ublic  highway  by  any  kind  of  proceedings  under 
the  statutes  of  Kansas  is  clear  beyond  all  question,  nor  has  it  been  created  a 
public  highway  by  any  express  dedication;  for  no  owner  of  the  land — neither 
the  Indians,  nor  the  United  States,  nor  the  rail way.com pany,  nor  any  one  of  its 
predecessors — has  ever  expressly <ledicated  the  same  as  a  public  highway,  and 
there  has  never  been  any  implied  dedication,  unless  it  is  such  a  dedication  as 
arises  from  prescription  or  limitation.  Therefore,  if  such  road  has  ever  be- 
come a  public  highway  at  all,  it  must  have  become  such  by  prescription  or 
limitation,  or  a  dedication  in  the  nature  of  prescription  or  limitation;  and  if 
it  has  become  such  in  this  way,  then  it  must  have  become  such  only  by  the 
authoritative  use  of  the  same  by  the  public  as  a  highway  for  at  least  15  years, 
with  the  knowledge  of  the  owner  of  the  land^  for  15  years  in  this  state  is  the 
limitation  prescribed  by  statute  for  the  commencement  of  civil  actions  for  the 
recovery  of  real  property  held  adversely  to  the  owner. 

The  mere  fact  that  individuals,  many  or  few,  may  have  traveled  along  this 
road,  or  over  the  same,  for  more  than  15  years,  is  not  enough  to  constitute  it 
a  public  highway,  where  the  land  itself  is  vacant  and  unoccupied,  as  this  has 
been,  and  where  no  action  has  been  taken  by  the  public  authorities  to  consti- 
tute the  road  a  public  highway,  or  to  keep  it  in  repair,  or  to  maintain  it,  as 
such.  Smith  v.  Smith,  34  Kan.  293,  301,  and  authorities  there  cited;  S.  G. 
8  Pac.  Rep.  385,  390.  Individuals  travel  over  the  ground  merely  because  it 
is  convenient  for  them  to  do  so,  and  generally  without  any  expectation  or 
design  or  authority  to  constitute  the  place  where  they  travel  a  public  high- 
way; and  by  such  traveling  they  cannot  set  in  operation  any  prescriptive 
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right,  or  any  rifjht  by  limitation.  In  order  to  start  in  operation  any  prescrip- 
tive riglit,  or  any  right  by  limitation,  to  use  a  piece  of  ground  as  a  public 
highway,  the  public,  by  its  constituted  authorities,  must  take  the  actual  pos- 
session of  the  ground,  and  use  it  as  a  public  highway.  Ang.  Highw.  (3d 
Ed.)  §  151. 

Now,  if  we  are  correct  in  this,  then  the  present  road  was  not  a  public  high- 
way when  this  action  was  commenced.  The  public,  by  its  constituted  author- 
ities, did  not  take  possession  of  this  property  as  a  public  highway  prior  to  the 
attempted  establishment  of  the  same  as  a  public  highway,  which  was  Do- 
cember  6,  1869;  and  probably  the  publfc,  by  its  constituted  authorities,  did 
not  take  the  possession  of  this  property  as  a  highway  for  many  months,  pos- 
sibly years,  after  that  time.  When  it  was  first  opened  or  worked  by  the  road 
overseer  is  not  shown,  but  it  was  more  than  15  years  before  tliis  action  was 
commenced.  It  was  not  15  years  from  December  6,  1869,  when  the  attempt 
was  made  to  establish  tiiis  road  as  a  public  highway,  to  August  18,  1884, 
when  this  action  was  commenced.  Indeed,  it  was  not  15  years  from  the  time . 
when  the  fii*st  legal  proceedings  were  instituted  to  make  this  road  a  public 
highway  to  the  time  when  this  action  was  commenced.  Hence  there  is  no 
room  in  this  case  for  any  right  by  prescription  or  limitation  to  operate,  and 
under  no  aspect  of  this  cas(^  can  this  road  be  considered  as  a  public  highway. 

The  judgment  of  the  court  below  is  erroneous. 

Errors  were  committed  by  tlie  court  below  in  the  instructions  given  to  the 
jury,  and  in  the  refusal  to  give  instructions,  and  in  not  granting  a  new  trial; 
and  for  these  errors  the  judgment  of  the  court  below  must  be  reversed,  and 
cause  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 
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Board  of  County  Com'rs  of  Arapahoe  Co.  v.  Crotty. 

{Supreme  Court  of  Colorado.    October  19,  1$86.) 

Mandamus — To  Board  of  County  Commissioners — Approval  of  Bond  of  Justice  of 
THE  Peacb— Judicial  Disorbtion — Section  1942,  Gen.  Laws  Colo. 

The  board  of  county  commissioners  adjudged  the  bond  of  a  justice  of  the  peace 
insufficient,  and  refused  to  approve  the  same.  Proceedinirs  were  instituted  for  a 
writ  of  nuindamus  to  compel  tJie  board  to  ap]>r<)ve  the  sureties.  Held^  that  vuxnda- 
mus  would  not  lie  to  control  the  board's  discretion  in  the  nmtter;  it  being  author- 
ized by  section  JJU2,  Gen.  Laws  Colo.,  to  judge  of  the  sutfioicncy  of  official  bonds 
of  this  character. 

Error  to  the  superior  court  of  Denver. 

One  of  the  sureties  on  the  oificiai  bond  of  the  defendant  in  error,  who  was 
a  justice  of  the  peace  of  Arapahoe  county,  gave  notice  to  the  board  of  county 
commissioners,  as  provided  by  law,  that  he  was  not  longer  willing  to  be  such 
surety.  Thereupon  the  county  clerk  notified  said  justice  of  the  fact,  and 
likewise  that  the  board  of  county  commissioners  required  him  to  file  other 
surety  as  required  by  law.  The  justice  filed  a  new  bond,  which  the  said  board 
of  county  commissioners,  at  a  regular  meeting  held  five  days  afterwards,  ad- 
judged insuflacient,  and  refused  to  approve.  The  defendant  in  error  there- 
upon instituted  this  proceeding  in  the  superior  court  of  Denver  for  a  writ  of 
ma'^idamua  to  compel  the  board  to  approve  the  sureties,  alleging  their  suf- 
ficiency, and  alleging,  on  information  and  belief,  that  the  action  taken  by 
said  board  was  with  a  view  of  making  it  impossible  for  the  petitioner  to  give 
a  bond  that  the  board  would  approve  in  order  that  it  miglit  declare  the  peti- 
tioner's office  vacant.  The  court  granted  an  alternative  writ,  whereupon  the 
attorney  of  the  board  appeared  in  couit,  and  raised  the  question  of  the  court's 
jurisdiction  to  grant  the  relief  sought,  by  demurring  to  the  petition.  The 
court  overruled  the  demurrer,  and  awarded  a  peremptory  writ,  commanding 
the  board  to  approve  the  bond.  This  writ  of  error  was  sued  out,  and,  being 
made  to  operate  as  a  supersedeas,  stayed  the  execution  of  said  writ. 

Wm.  B.  Mills,  Co.  Atty.,  for  plaintiff  in  error. 

Beck,  C.  J,  The  rule  is  well  established  that,  where  the  exercise  of  ofii- 
cial  discretion  or  ofiicial  judgment  is  required  of  an  officer  or  board,  manda- 
mtis  will  not  lie  either  to  control  the  exercise  of  such  discretion,  or  to  deter- 
mine what  judgment  shall  be  given.  If  an  officer  or  board  of  officials,  vested 
by  law  with  discretionary  powers,  refuse  to  act,  mandamus  is  the  proper  rem- 
edy to  compel  action,  but  not  to  interfere  with  the  exercise  of  official  discre- 
tion or  judgment.     High,  £xtr.  Hem.  §  42,  and  authorities  cited. 

By  section  1942,  Gen.  Laws,  the  board  of  county  commissioners  is  author- 
ized and  empowered  to  judge  of  the  sufficiency  of  official  bonds  of  this  char- 
acter, and  to  approve  the  same.  Upon  tender  of  the  new  bond  the  board  ap- 
pears to  have  taken  prompt  action  to  investigate  its  sufficiency.  The  result 
of  that  investigation  was  expressed  by  its  resolution,  in  these  words:  "It  is 
deemed  that  said  bond  is  insufficient  for  the  public  security."  If,  then,  the 
order  for  the  peremptory  writ  be  sustained,  it  must  be  sustained  on  the  theory 
that  the  bond  is  sufficient,  notwithstanding  the  action  of  the  board  of  county 
commissioners.  But  to  so  decide  would  be  to  set  aside  the  official  judgment 
and  discretion  of  the  body  authorized  bylaw  to  determine  the  sufficiency,  and 
to  approve  such  security,  and  to  substitute  therefor  the  judgment  and  dis- 
cretion of  a  tribunal  not  clothed  by  law  with  such  powers.  It  is  plain,  there- 
fore, that  the  judgment  cannot  be  sustained.  Howland  v.  Eldredge,  43  N. 
Y.  460. 

Judgment  reversed,  and  cause  remanded,  with  directions  to  the  superior 
court  to  dismiss  the  proceeding,  at  the  cost  of  the  petitioner. 
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Laffey  and  others  v.  Chapman. 

{Supreme  Oovri  of  Cblorado.    October  19,  1886.) 

1.  ExcEPnoNS— SI0NI50  OF  Bill  by  Judg»— Appeal. 

A  bill  of  exceptions  which  is  neither  signed  nor  sealed  by  the  Judge  cannot  be 
considered  on  appeal. 

2.  PLEADnCO — CONCLUaiOIf  OF  Law— COMPLAIHT. 

In  an  action  of  unlawful  detainer,  where  the  plaintiff  claimed  nnder  a  decree  in 
connection  with  a  certificate  of  purchase,  and  the  only  allegation  in  the  complaint 
concerning  the  nature  or  provisions  of  the  decree  was  "that  under  and  by  virtue 
of  being  the  owner  of  said  certificate,  and  under  the  |>ower  and  authority  of  the  dis- 
trict court  of  said  county,  and  the  decree  upon  which  said  certificate  of  sale  was 
issued,  this  plaintiff  is  entitled  to  the  possession  of  said  lode,  with  all  appurte- 
nances," ?ieldj  to  be  simx>ly  a  conclusion  of  law.  and  notsufiicient  to  constitute  a- 
cause  of  action. 

Error  to  county  court,  Clear  Creek  county. 

W,  T.  Hughes t  for  plaintiff  in  error.  Thos,  J*.  Cantlon  and  John  C,  Fit- 
nam,  for  defendant  in  error. 

Elbert,  J.  This  is  an  action  of  unlawful  detainer  under  section  3  of  the 
act  concerning  forcible  entry  and  detainer.  Gen.  St.  502.  What  purports 
to  be  a  bill  of  exceptions  is  neither  signed  nor  sealed  by  the  judge,  and  can- 
not be  considered. 

It  is  objected,  however,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  causeof  action,  and  this  objection  we  think  well  taken.  The  de- 
cree nnder  which,  in  connection  with  her  certificate  of  purchase,  the  plaintiff 
claims  to  be  entitled  to  the  possession  of  the  premises  in  dispute,  is  very  im- 
perfectly alleged.  We  are  not  told  the  time  when,  the  place  where,  or  the 
court  in  which  (except  inferentially)  the  decree  was  rendered.  We  are  not 
advised  who  were  the  parties,  nor  is  it  alleged  that  the  defendants  were 
either  parties  or  privies  to  it.  There  is  not  a  single  allegation  respecting  the 
nature  or  provisions  of  the  decree.  Every  fact  concerning  it  is  withheld. 
The  only  allegation  is  "that  under  and  by  virtue  of  being  the  owner  of  said 
certificate,  and  under  the  power  and  authority  of  the  district  court  of  said 
county,  and  the  decree  upon  which  said  certificate  of  sale  was  issued,  this 
plaintilT  is  entitled  to  the  possession  of  said  lode,  with  all  appurtenances." 
The  certificate  of  sale  would  not  entitle  the  plaintiff  to  possession  prior  to- 
the  expiration  of  the  time  for  redemption  and  the  delivery  of  the  sheriff's 
deed.  The  allegation  that  the  plaintiff  is  entitled  to  recover  by  virtue  of  "the 
decree  upon  which  said  certificate  of  sale  was  issued"  is  simply  a  conclusion 
of  law,  which,  as  a  rule,  ought  not  to  be  pleaded.  The  complaint  should 
have  set  forth  the  provisions  of  the  decree  sufficiently  for  the  court  to  judge  of 
the  plaintiff's  rights  under  it.  It  was  not  the  intention  that  section  69  of 
the  Code  should  dispense  with  so  plain  a  rule.  As  the  pleadings  stand,  we  are 
unable  to  say  that  the  plaintiff  was  entitled  to  recover  in  this  action,  or  in 
any  action. 

The  judgment  of  the  court  below  must  be  reversed. 
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i9  Colo.  295) 

PoMEROT  V.  Rooky  Mountain  Ins.  &  Sav.  Inst. 

{Supreme  Court  of  Colorado.    October  19, 1886.) 

Life  Iksurahce— Revival— Authority  of  Coupjlnt'b  Officer— Knowledge  of  Breach 
of  cjokdition. 

*  A  policy  of  life  insurance  contained  a  provision  that  if  tlie  insured  should  be- 
come so  far  intemperate  as  to  impair  his  health,  or  induce  delirium  tremenSt  it  should 
become  void.  The  insured  allowed  the  policy  to  become  forfeited,  but,  being  in- 
debted to  the  plaintiff,  he  transferred  it  to  him,  and  the  plaintiff  arranged  with  the 
president  of  the  company  for  its  revival,  and  paid  the  sums  required  to  keep  the 

?olicy  in  force  until  the  insured's  death,  which  happened  shortly  after  the  revival, 
he  president  of  the  company  knew  the  habits  of  the  deceased  at  the  time  of  the 
revival,  and  that  he  had  become  so  intemperate  as  to  injure  his  health.  Held,  that 
the  knowledge  of  the  president  must  be  regarded  as  the  knowledge  of  the  company, 
that  the  company  was  bound  by  his  acts  in  permitting  the  revival  or  renewal  of  the 
policy,  and  that  the  plaintiff  could  recover  under  the  policy.  Hbuc,  J.,  dissents. 
Former  opinion,  7  Pac.  Rep.  295,  overruled. 

Error  to  district  court,  Arapahoe  county. 

On  rehearing.    For  original  opinion,  see  7  Pac.  Rep.  295. 

The  plaintiff,  by  Benedict  &  Phelps,  his  attorneys,  complains  of  the  defend- 
ant, and  avers: 

That  the  Eocky  Mountain  Insurance  &  Savings  Institution  is  a  corpora- 
tion, existing  under  and  by  virtue  of  the  laws  of  the  state  of  Colorado,  and 
was  such  corporation  on  and  prior  to  the  twentieth  day  of  April,  1878;  that 
on  said  day  said  corporation,  being  authorized  by  law  to  do  a  life  insurance 
business  in  said  state,  and  to  write  policies  or  certificates  for  that  purpose, 
and  issue  the  same,  did,  by  B.  F.  Johnson,  its  president,  and  W.  L.  McCau- 
ley,  its  assistant  secretary,  they  being  duly  authorized,  issue  under  its  cor- 
porate seal,  a  certificate,  commonly  called  a  "Policy  of  Insurance,"  called  by 
said  corporation  a  "Certificate  of  Membership,"  setting  forth  that  the  said  cor- 
poration, in  consideration  of  $16  in  hand  paid,  and  of.  the  semi-annual  pay- 
ment of  $2.50,  to  be  paid  on  or  before  the  twentieth  day  of  October  and 
April,  at  noon,  of  each  and  every  year  during  the  continuance  of  the  said 
certificate,  and  also  in  consideration  of  the  payment  of  the  amount  assessed 
within  30  days  next  after  each  and  every  notice  of  the  death  of  a  member  of 
the  life  insurance  department  of  said  company  should  be  sent,  did  thereby 
constitute  Linti^er  J.  Barton  (who  was  the  husband  of  the  defendant  Eliza- 
beth Barton)  a  member  of  said  company;  and  by  the  said  certificate  the  said 
corporation  did  agree,  in  the  event  of  the  death  of  said  member,  well  and  truly 
to  pay  at  its  oflace,  in  Denver,  the  amount  of  assessments  which  might  be  col- 
lected to  pay  the  death  claim  of  the  said  member  whose  life  was  thereby  in- 
sured, not  to  exceed  the  sum  of  $2,500,  payable  to  his  wife,  Elizabeth  M.  Bar- 
ton, for  her  use,  benefit,  etc.,  within  three  months  after  satisfactory  proof  of 
the  death  of  said  member,  during  thecontinuanceof  the  said  certificate;  which 
agreement  aforesaid  was  and  is  subject  to  certain  conditions  of  forfeiture, 
among  which  are  these:  That  if  payment  of  the  semi-annual  premiums  of 
$2.50  required  to  be  made  on  the  twentieth  days  of  October  and  April  of  each 
year,  as  above,  stated,  should  not  be  made  according  to  the  terms  of  the  said  pol- 
icy or  certificate,  or  if  payment  should  not  be  made  of  assessments  due  on  the 
death  of  a  member  of  the  life  insurance  department  of  said  corporation  as  re- 
quired by  said  policy,  or  if  the  member  insured  as  aforesaid  should  become 
so  far  intemperate  as  to  impair  his  health,  or  induce  delirium  tremens^  then, 
and  in  any  such  case,  the  certificate  should  be  void.  And  the  said  policy  con- 
tained also  this  further  provision:  That,  in  case  the  sum  should  bo  assigned, 
the  assignment  should  be  made  on  the  back  of  the  same,  in  conformity  with 
the  rules  of  the  company,  and  a  copy  of  the  said  assignment  be  delivered  at 
the  office  of  the  company,  in  Denver,  immediately  after  its  being  made,  and 
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clue  proof  of  the  interest  of  the  assignee  be  produced  with  the  proof  of  the 
claim,  in  case  of  death. 

And  the  phiintiff  avers,  on  information  and  belief,  that  at  the  time  of  the 
issuing  of  said  certificate  or  policy  the  said  Lintner  J.  Barton  in  fact  paid  the 
sum  of  ^16,  and  the  said  policy  was  delivered  to  him;  that  afterwards,  and 
on  or  about  the  twenty-second  day  of  October,  1878,  the  said  Lintner  J.  Bar- 
ton was  in  default  as  to  his  payments  and  dues  on  said  policy  or  certificate, 
and  the  same  became  forfeited,  or  was  declared  by  said  company  to  have  be- 
come so;  and  he,  the  said  Lintner  J.  Barton,  was  also  indebted  to  the  plain- 
tiff at  that  time  in  a  large  amount  of  money,  that  is,  the  sum  of  $599.15,  for 
which  he  had  given  his  .note  dated  September  2, 1878,  with  interest  at  the 
rate  of  2  per  cent,  per  month  until  paid,  and  at  the  same  time,  to  secure  the 
same,  had  delivered  to  said  plaintiff  the  aforesaid  policy,  which  indebtedness 
the  said  defendant  Elizabeth  Barton  had  promised  to  pay  to  the  plaintiff. 

And  the  plaintiff  avers  that  said  Lintner  J  Barton,  on  the  twenty-second 
day  of  October,  1878,  was  also  without  means  of  paying  what  might  be  re- 
quired to  revive  and  keep  in  force  tlie  said  policy  or  certificate;  and  the  plain- 
tiff further  avers  that  in  tliis  condition  said  Lintner  J.  Barton  applied  to  the 
plaintiff  for  assistance  in  the  premises,  and  for  further  advances,  and  offered 
to  indorse  the  said  policy  to  plaintiff,  to  secure  him  in  so  doing;  that  there- 
upon the  plaintiff  and  said  Lintner  J.  Barton  applied  at  the  office  of  said  cor- 
poration, and  to  the  said  Johnson,  who  was  the  president  and  general  man- 
ager of  said  corporation,  with  full  power  to  write  insurance,  and  to  repre- 
sent the  said  corporation,  and  then  and  there  stated  to  said  Johnson  that,  in 
consideration  of  the  indebtedness  aforesaid,  and  advances  to  be  made  as  afore- 
said, and  money  to  be  paid  by  the  plaintiff  to  revive  the  said  policy,  if  the 
same  could  be  done,  the  said  policy  was  to  be  assigned  to  the  plaintiff;  that 
thereupon  said  Johnson,  acting  as  aforesaid,  directed  said  Lintner  J.  Barton 
to  make  upon  the  back  of  said  policy  an  assignment  of  the  same,  as  follows: 

"Denver,  October  22,  1878. 
"For  value  received,  I  hereby  assign  and  transfer  to  Morris  Pomeroy  all 
of  my  right,  title,  and  interest  in  and  to  the  within  policy  of  insurance,  as 
security  for  money  borrowed. 

"Elizabeth  M.  Barton,  by  Her  Husband. 
"L.  J.  Barton,  for  Himself." 

— Which  assignment  the  said  L.  J,  Barton  made  as  aforesaid,  for  the  sole 
purpose  aforesaid,  in  consideration  of  which  assignment,  and  the  securing 
thereby  of  the  past  indebtedness  aforesaid,  the  plaintiff  paid  the  dues  and 
assessments  required  to  revive  and  keep  in  force  said  policy,  amounting  to 
the  sum  of  <ibout  820,  and  received  the  said  policy  of  insurance  aforesaid,  and 
has  since  retained  the  same,  the  said  Johnson  assuring  the  plaintiff  that  said 
assignment  was  proper,  and  sufficient  to  transfer  the  said  policy  to  the  plain- 
tiff, and  that,  although  said  policy  has  become  forfeited,  yet  the  same  had 
been  revived  for  the  purpose  aforesaid,  and  stood  as  security  for  the  plaintiff 
as  aforesaid;  that  from  thence  afterwards,  until  the  death  of  said  Lintner 
J.  Barton,  the  plaintiff  made  the  payments,  from  time  to  time,  required  to 
keep  said  policy  in  force,  amounting  to  the  sum  of  about  86.75;  that  the  de- 
fendant Elizabeth  M.  Barton,  as  the  plaintiff  is  informed  and  believes,  never 
had  the  possession  of  the  said  policy,  never  paid  anything  to  procure  the 
same,  or  to  keep  the  same  alive,  and  did  not  know  of  its  existence  till  after 
the  death  of  said  Lintner  J.  Barton,  or,  if  she  did,  she  treated  the  same  as 
the  property  of  said  Lintner,  and  assented  to  his  using  it  as  his;  that  in  eq- 
uity the  same  belonged  to  the  said  Lintner  J.  Barton  until  after  the  transfer 
of  the  same  to  the  plaintiff,  and  now  in  equity  belongs  to  the  plaintiff,  to  the 
extent  of  the  indebtedness  from  said  Lintner  J.  Barton  to  the  plaintiff  at  the 
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time  of  his  death,  including  advances  made,  as  aforesaid,  with  interest  at 
the  rate  of  2  per  cent,  per  month,  as  per  agreement  between  said  Lintner  J. 
Barton  and  the  plaintiff. 

And  plaintiff  further  avers  that  on  or  about  the  eighth  day  of  March,  1879, 
said  Lintner  J.  Barton  died  intestate  and  insolvent,  leaving  the  defendant 
Elizabeth  M.  Barton,  his  widow,  surviving  him;  that  thereafter,  and  on  or 
about  the  eighth  day  of  May,  1879,  proofs  of  said  death,  and  of  the  plaintiff *8 
interest  in  said  policy,  were  made  by  the  plaintiff,  and  accepted  by  said  cor- 
poration ;  that  tlie  amount  of  such  interest — that  is,  of  the  indebtedness  from 
said  deceased  to  the  plaintiff — at  that  time  amounted  to  the  sum  of  about 
3555.30,  all  of  which,  with  interest  since  that  date,  is  due  and  unpaid. 

And  the  plaintiff  further  avers  that  the  said  corporation  [interlineation  by 
plaintiff,  as  amended,  as  follows]  "has  been,  since  tlie  death  of  said  Lintner, 
requested  by  the  plaintiff,  as  well  as  by  the  said  Elizabeth  M.  Barton,  to  make 
the  assejsment  upon  its  members  required  by  its  rules  and  regulations,  for 
the  death  claim  due  by  reason  of  the  death  of  the  said  Lintner  J.  Barton,  and 
to  pay  over  the  said  assessment,  both  of  which  said  company  refused  to  do, 
and  has  been  also  since  said  death"  frequently  requested  to  pay  the  amount 
due,  according  to  the  terms  of  said  policy,  but  refused  to  pay  the  said  sum  of 
82,500,  or  any  part  thereof,  or  any  part  of  any  assessment  aforesaid ;  alleging, 
as  a  ground  of  such  refusal,  and  as  the  only  ground  thereof,  that  said  Barton, 
deceased,  either  died  of  delirium  tremens ,  or  became  so  far  intemperate  as  to 
impair  his  health. 

And  the  plaintiff  avers,  on  information  and  belief,  that  said  deceased  did 
not  die  of  delirium  tremens^  or  beciime  so  far  intemperate  as  to  impair  his 
health,  after  said  policy  or  certificate  was  so  renewed  or  revived,  but  the 
plaintiff  avers  that  he  was  not  aware  of  the  existence  of  the  said  clause  re- 
garding intemperance  and  delirium  tremens  until  after  the  death  of  said  de- 
cetised;  that  said  Johnson,  when  Acting  on  behalf  of  said  corporation,  knew 
the  habits  of  said  deceased,  and  that  he  was,  at  the  time  of  the  renewal  or  re- 
vival of  said  policy,  intemperate,  and  was  likely  to  continue  so;  that  his  in- 
temperance was  such  as  to  impair  his  health ;  and  yet  the  said  corporation 
permitted  the  said  plaintiff  to  make  payment  to  revive  and  renew  said  policy, 
and  extend  the  time  of  payment  of  the  said  indebtedness,  and  to  make  ad- 
vances aforesaid,  on  the  faith  of  the  renewal  or  revival  and  assignment  of 
said  policy  or  certificate  as  aforesaid,  and  continued  thereafter  to  receive  pay- 
ment of  dues  and  iissessments  on  said  policy  from  the  plaintiff,  and  is  estopped 
to  say  that  intemperance  impaired  the  health  or  caused  the  death  of  said  de- 
ceased. 

And  the  plaintiff  further  avers  that  he  is  informed  and  believes  that  said 
defendant  Barton  is  claiming  the  money  due  from  said  corporation  adversely 
to  the  plaintiff,  as  her  own  property;  but  which  claim  of  the  said  defendant 
the  plaintiff,  on  information  and  belief,  avers  to  be  false  and  illegal,  and  that 
in  equity  the  plaintiff  is  entitled  to  the  moneys  aforesaid,  to  the  extent  of  the 
amount  due  from  said  deceased,  ^t  the  time  of  his  death,  to  the  plaintiff,  with 
interest  as  aforesaid. 

Wherefore  the  plaintiff  seeks  the  equitable  interposition  and  assistance  of 
the  court  herein,  that  the  said  defendants  may  be  summoned  and  required  to 
answer  the  premises,  and  all  and  singular  the  matters  and  things  herein  con- 
tained; and  demands  judgment  against  the  said  corporation  for  the  said  sum 
of  $25,000;  and  that  out  of  whatever  sum  may  be  recovered,  as  aforesaid,  the 
amount  of  indebtedness  owing  from  said  deceased  to  the  plaintiff  at  the  time 
of  his  death  may  be  first  paid,  and  the  residue  thereof,  only,  paid  to  the  said 
defendant  Barton,  and  that  plaintiff  recover  costs. 

Demurrer,  inter  alia,  "that  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action."  Demurrer  sustained,  and  judgment  for  de« 
fendant 
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Stuart  Bros,,  for  plaintiff  in  error.  B.  F.  Harrington  and  \V.  W.  Cover, 
for  defendant  in  error. 

Elbkrt,  J.  Johnson  was  the  president  and  general  manager  of  the  de- 
fendant company,  and  had  charge  of  its  lioine  office,  at  Denver,  with  full 
power  to  write  insurance,  and  to  represent  the  company.  The  company  is 
bound  by  his  acts  in  issuing  tlie  policy  of  insurance,  in  permitting  its  renewal 
and  assignment,  and  in  recti ving  the  back  dues  necessary  to  its  renewal, and 
the  premiums  thereafter  coining  due.  Bliss.  Life  Ins.  §  278;  Wliart.  Ag.  § 
202;  Wood,  Fire  Ins.  §§  383,  391.  His  knowledge  touching  the  condition  of 
health  of  the  insured  must  be  regarded  as  tlie  knowledge  of  the  company. 
Story,  Ag.  §  140:  Bliss,  Life  Ins.  g  76  et  seq.;  Ang.  &  A.  Corp.  g  305;  Whart. 
Ag.  8  184. 

Johnson  having  permitted  the  renewal  of  the  policy,  and  its  assignment, 
with  full  knowledge  of  Barton's  impaired  health  by  reason  of  his  intemper- 
ate habits,  and  with  full  knowledge  that  the  plaintiff  renewed  and  took  an 
assignment  of  the  policy  as  a  security  for  advances  already  made,  and  there- 
after to  be  made,  liaving  at  the  time  received  from  the  plaintiff  payment  of 
all  back  dues  necessary  to  its  renewal,  and  thereafter  payment  of  the  pre- 
miums on  the  policy  as  they  became  due,  is  to  be  regarded  as  having  waived 
the  condition  respecting  tlie  impairment  of  health  of  the  insured  by  intem- 
perate habits.  The  company  cannot  be  allowed  to  treat  the  contract  as  valid 
for  the  purpose  of  ci»llecting  dues,  and  as  void  when  it  comes  to  paying  the 
insurance;  or,  as  otherwise  stated,  "the  company  cannot  be  permitted  to  oc- 
cupy the  vantiige  ground  of  retaining  the  premium  if  the  party  continued  in 
life,  and  repudiating  it  if  he  died."  Insiiratuje  Co,  v.  McCain,  96  U.  S.  84; 
Home  Ins,  Co,  v.  Duke,  84  Ind.253;  Brandtip  v.  St.  Paul  F,  d-  3f,  Tns,  Co., 
27  Minn.  393;  S.  C.  7  X.  VV.  Hep.  735;  Alkau  v.  New  Hampshire  Ins,  Co,, 
63  Wis.  136;  S.  C.  10  N.  W.  Rep.  91;  Front  v.  Saratoga  Mut.  Ins.  Co.,  5 
Denio,  154;  American  Cent.  Ins.  Co,  v.  Mclj^riathan,  11  Kan.  533;  Miller  v. 
Mutual  Ben,  Lif.^  Ins.  Co.,  31  Iowa,  216;  Williams  v.  Niagara  Fire  Ins. 
Co.,  50  Iowa>  561;  Bevin  v.  Connecticut  Mut,  Life  Ins,  Co,,  23  Conn.  244; 
Home  Mut,  F,  Ins.  Co.  v.  Qarfield,  60  111.  124;  Reaper  City  Ins.  Co,  v.  Jones, 
62  111.458;  Lycoming  Ins,  Co.  v.  Barringer,  73  111.  230;  Peoria  M.  d-  F,  Ins, 
Co.  V.  Hall,  12  Mich.  202;  Short  v.  Home  Ins,  Co.,  90  N.  Y.  16;  Bennett 
V.  North  B,  Ins,  Co,,  81  K.  Y.  273;  WhlU^d  v.  Oermania  F.  Ins,  Co,,  76  N. 
Y.  415;  Buckhee  v.  United  States  Ins.  Co.,  18  Barb.  541;  Putnam  v.  Common^ 
wealth  Ins.  Co,,  18  Blatchf.  368;  S.  C.  4  Fed.  Hep.  758;  Bliss,  Life  Ins.  § 
278  et  seq.,  and  cases  there  cited;  Wood,  Fire  Ins.  "Waiver,"  c.  20;  Id.  "Es- 
toppel," c.  21,  and  cases  there  cited. 

If  there  was  collusion  between  the  plaintiff  and  Johnson,  the  president,  to 
defraud  the  defendant  company,  it  is  matter  of  defense,  to  be  pleaded. 

Whileit  appears  from  the  complaint,  generally,  that  the  defendant  Company 
is  a  mutual  company,  we  are  not  prepared  to  adroit  the  proposition  that  that 
fact  necessarily  takes  the  case  without  the  operation  of  any  of  the  rules  which 
we  have  stated.  Theoretically,  the  insured  in  mutual  companies  are  mem- 
bers of  the  company,  but  immunity  from  the  above  rules  would  not  follow 
from  that  relation  alone.  The  charter  and  by-laws  of  the  company  are  not 
before  us,  nor  are  we  advised,  that  they  prescribe  any  form  of  policy  or  lim- 
itation upon  the  powers  and  duties  of  the  general  officers  and  agents  of  the 
company  that  would  exempt  the  company  from  liability  in  this  case.  As  the 
record  stands,  the  question  made  by  counsel  in  this  behalf  is  not  fairly  pre- 
sented, and  we  intimate  no  opinion  respecting  it. 

The  court  erred  in  sustaining  the  demurrer  to  the  complaint.  The  judg- 
ment must  be  reversed,  and  the  case  remanded. 

Helm,  J.,  (dissenting.)  Construing  the  averments  of  the  complaint  filed 
in  this  case,  under  established  principles  of  law  and  rules  of  pleading.  I  am  of 
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the  opinion  that  plaintiff  ought  not  to  recover  upon  them.  To  my  mind  the 
complaint  must  be  regarded  as  showing  that  when  plaintiff  procured  the  re- 
newal of  the  policy  he  had  knowledge  of  Barton's  impaired  physical  condition, 
and  that  such  impairment  was  the  result  of  intemperance.  Having  been  in 
no  way  deceived,  misled,  or  imposed  upon,  he  cannot  be  heard  to  say  that  he 
was  ignorant  of  theclausein  the  policy  avoiding  the  contract  upon  this  ground. 
The  legal  inference  from  the  averment  made  on  the  subject  is  that  the  death 
of  Barton  10  weeks  after  the  policy  was  renewed,  resulted  from  Barton's  im- 
paired health  and  intemperate  habits,  existing  at  the  time  of  such  renewal. 

If  these  conclusions  be  legitimately  drawn,  they  show  an  attempt  on  the 
part  of  plaintiff  to  indemnify  himself  through  a  policy  of  insurance  which  he 
must  be  held  to  have  known  ought  not  to  issue.  The  fact  that  Johnson  had 
knowledge  of  the  assured's  impaired  physical  condition,  coupled  with  the  prin- 
ciple that  insurance  companies  are  bound  by  the  knowledge  of  their  oflicers 
and  agents,  does  not  answer  iny  objection.  Assuming  that  no  distinction 
should  be  made  between  the  ngiutua^  and  the  old  line  companies  in  this  respect, 
I  do  not  believe  that  Johnson's  knowledge  amounted  to  a  waiver  of  the  con- 
dition in  question.  In  the  first  place  this  is  not  a  case  where  the  waiver  of 
a  condition  in  the  contract  yubseqtient  to  its  execution  is  claimed  to  have  oc- 
curred. On  the  contrary,  reliance  is  placed  upon  the  proposition  that  the 
condition,  though  inserted  by  the  parties,  was  waived  at  the  inception  of  the 
contract.  And,  secondly,  the  doctrine  of  waiver,  predicated  upon  the  knowl- 
edge of  officers  or  agents,  is  recognized  for  the  purpose  of  protecting  innocent 
third  persons  dealing  with  insurance  companies.  It  ought  to  have  no  ap- 
plication where  the  other  contracting  party  is  acting  in  bad  faith.  The  law 
does  not  wholly  ignore  the  rights  and  interesta  of  innocent  members  and 
stockholders  in  these  corporations ;  and  I  take  it  that,  if  an  officer  or  agent 
and  an  outside  party  conspire  to  perpetrate  a  fraud  upon  the  company,  the 
courts  will  not  lend  their  aid  to  its  consummation.  The  fraud  appearing  in 
this  case  upon  the  face  of  the  complaint,  it  was  unnecessary,  in  my  judgment, 
to  plead  it  by  answlsr.  The  demurrer  sufficiently  presented  the  issue.  I  do 
not  say  that,  in  fact,  plaintiff  actually  intended  to  perpetrate  a  fraud  upon  the 
company.  He  may  have  been  ignorant  of  the  intemperance  clause  in  the 
policy,  as  be  asserts.  He  may  also  have  been  ignorant  of  the  fact  that  insur- 
ance companies  do  not  knowingly  accept  risks  upon  parties  who  are  so  low 
with  disease  that  death  is  only  a  question  of  a  few  days  or  weeks  at  the  ut- 
most. What  I  assert  is  that  the  law,  under  the  facts  disclosed  by  his  com- 
plaint, does  not  permit  him  to  plead  or  rely  upon  his  ignorance  in  these  re- 
spects. 

For  the  foregoing  reasons  I  feel  constrained  to  dissent  from  the  conclusion 
reached  by  a  majority  of  the  court. 

I  think  the  judgment  of  the  district  court  should  be  affirmed. 


(9  Colo.  285) 

Tabor,  impleaded,  etc.,  t?.  AiiMsxRONa. 

Appeal  from  the  District  Court,  Arapahoe  county. 

Armstrong  t?.  Tabor. 

Error  to  District  Court,  Arapaiioc  county. 

(Supreme  Coftrt  of  Colorado.    October  19,  1880.) 

1.  IfucHAHics'  Liens  — Extent— GKy.  Laws  Colo.  J  1657  — "Moneys  Due  or  to  Be- 
ooHK  Due  undeb  the  Contract." 

The  expression  **  due  or  to  become  due  under  the  contract,'*  in  Gen.  Laws  Colo.  § 
1667,  relative  to  subcontractors'  and  luechanics'  Hens,  is  not  confined  to  moneys 
due  or  to  become  due  for  labor  or  materials  furnished  previous  to  the  HPrvice  of  the 
statutoi^y  notice  upon  tlie  owner,  and  the  lien  notice  entitles  the  subcontractor  to  be 
paid  outof  moneys  that  may  become  due  the  contractor  for  labor  performed  or  ma- 
terials fumlslied  by  other  employes  or  material-men  tubsequenl  to  the  date  ofthe  no- 
tice, but  under  the  same  contract. 
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2.  Same— Damages  for  Enfobced  Idlknebb— Work  Rendered  Necessary  by  CJoisteact- 

or's  Fault. 

Under  the  statute  the  subcontractor  is  not  entitled  to  a  lien  upon  the  premises, 
and  action  against  the  owner,  for  daniapjes  and  expense  incurred  through  idleness  en- 
forced, or  on  account  of  work  made  necessary,  by  the  default  or  negligence  of  the 
principal  contractor. 

3.  Same— Extra  Labor  Necessary  to  the  Erection. 

The  subcontractor  is  entitled  to  a  lien  for  work  rendered  necessary  by  the  con- 
tractor's failure  to  distribute  the  cut  stone  for  a  building  in  convenient  order  and 
places  about  the  building,  for  labor  in  removing  the  cut  stone  furnished  for  the 
second  story  in  order  to  reach  that  required  ft)rthe  first,  and  in  transferring  such 
stone  from  the  front  upon  one  street  to  that  upon  another,  where  it  belonged  ;  such 
labor  being  necessary  m  the  erection  of  the  structure,  and  not  properly  extra  work 
wholly  outside  of  the  principal  contract. 

Armstrong,  as  subcontractor,  brought  a  mechanic's  lien  suit  against  Cook 
as  original  contractor,  and  also  against  Tabor  as  owner  of  the  property  upon 
which  tlie  labor  was  performed  and  materials  f  urpished.  Armstrong  claimed 
certain  damages  for  enforced  idleness  and  extra  expense  in  consequence;  also 
for  work  on  the  building  caused  by  the  delay,  default,  and  negligence  of 
Cook,  as  well  as  compensation  for  the  labor  performed  in  the  immediate  work 
of  placing  the  stone  in  position.  Cook  made  default,  and  a  personal  judg- 
ment was  entered  against  him;  it  being  expressly  stipulated  that  such  judg- 
ment should  not  in  any  manner  prejudice  or  affect  the  rights  of  either  Tabor 
or  Armstrong  in  the  action.  Upon  trial  a  decree  was  entered  against  Tabor, 
allowing  the  lien  for  the  sum  of  $922.68;  but  the  damages  claimed  on  account 
of  the  so-called  extra  work  and  expenses  above  mentioned  were  disallowed. 
From  the  decree  and  judgment  Tabor  took  his  appeal  to  the  supreme  court. 
To  review  the  same,  because  of  the  rejection  of  his  claims  for  the  consequen- 
tial damages  aforesaid,  Armstrong  sued  out  a  writ  of  error. 

By  stipulation  both  causes  in  the  supreme  court  were  submitted  together, 
and  were  to  be  taken  as  though  Armstrong  had  filed  cross-errors  in  the  Tabor 
appeal.  The  objections  raised  in  both  are  therefore  considered  and  deter- 
mined by  one  opinion.  The  complaint,  among  other  things,  alleges  "that 
the  sum  [an  amount  sufficient  to  cover  plaintiff's  entire  demand]  became  due 
from  defendant  Taboi:  to  defendant  Cook  for  work  and  materials  furnished 
and  performed  on  said  building  on  and  after  April  15,  A.  D.  1880;"  said  April 
15th  being  the  date  of  Armstrong's  notice  to  Tabor  of  his  intention  to  claim 
a  subcontractor's  lien,  Armstrong  himself  doing  no  work  after  that  date. 

Section  1657  of  the  General  Laws,  being  section  6  of  the  mechanic's  lien 
law,  in  force  at  the  time  the  transactions  out  of  which  the  original  action 
arose  took  place,  reads  as  follows:  "Every  subcontractor,  journeyman,  la- 
borer, or  other  person  performing  work  or  labor,  or  furnishing  materials, 
shall,  under  the  provisions  of  this  act,  have  a  valid  lien  upon  the  building  or 
superstructure  or  other  property  upon  which  a  lien  may  be  claimed,  as  iK^re- 
inbefore  provided,  and  upon  which  such  work  or  labor  was  performed,  or  for 
which  such  materials  were  furnished;  and  if  any  money  be  due,  or  is  to  be- 
come due,  under  the  contract,  from  the  owner  or  owners  to  such  contractor, 
upon  being  served  with  a  copy  of  the  statement  as  provided  in  section  two  (2) 
of  this  act,  by  a  subcontractor,  journeyman,  or  laborer,  as  aforesaid,  [the] 
owner  or  ownei-s  may  withhold  out  of  any  moneys  due  or  to  become  due  un- 
der the  contract  a  sufficient  amount  to  satisfy  the  lien  claimed  by  such  sijb- 
contractor,  journeyman,  or  laborer,  or  other  person  performing  work  or  labor, 
or  furnishing  materials,  until  the  validity  thereof  be  established  by  proper 
legal  proceedings,  if  the  same  be  contested;  and,  if  so  established,  the  amount 
thereof  shall  be  a  valid  set-off,  to  that  extent,  in  favor  of  such  owner  or  own- 
ers, and  against  the  contractor.  And,  after  such  copy  of  the  statement  shall 
have  been  properly  served  upon  such  owner  or  owners  in  case  of  a  failure  to 
comply  with  the  provisions  of  this  section,  then  each  subcontractor,  journey- 
man, or  laborer,  or  party  furnishing  materials,  may  sue  and  recover  from 
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such  owner  or  owners  the  amount  of  any  damages  he  may  have  sustained  by 
reason  of  such  failure.     *     *     *"  , 

Sullivan  do  May  and  J,  Jf,  Ellis,  for  plaintiff  in  error  and  appellee.  L,  C\ 
Rockwell,  for  appellant  and  defendant  in  error. 

Helm,  J.  T*wo  questions  are  presented  by  the  records  and  arguments  in 
these  cases:  First,  is  the  expression  "due  or  to  become  due  under  the  con- 
tract," used  in  section  1657  of  the  General  Laws,  confined  to  moneys  due  or 
to  become  due  for  labor  or  materials  furnished  previous  to  tl^e  service  of  the 
statutory  notice  by  the  subcontractor  upon  the  owner,  or  does  the  subcon- 
tractor's lien  notice  entitle  him  to  be  paid  out  of  moneys  that  may  becouie 
due  the  contractor  for  labor  pei'formed  or  materials  furnished  by  other  em- 
ployes or  material-men  subsequent  to  the  date  of  such  notice,  but  under  the 
same  principal  contract?  And,  second,  is  the  subcontractor  entitled  to  his 
lien  upon  the  premises,  and  action  against  the  owner  for  damages  and  ex- 
pense in  curr  red  through  idleness  enforced,  or  on  account  of  work  made  neces- 
sary, by  the  default  or  negligence  of  the  principal  contractor?  These  ques- 
tions will  be  answered  in  the  order  of  statement. 

The  statute  treats  the  original  contract  as  an  entirety.  It  gives  the  sub- 
contractor or  laborer  a  lien  if  money  is  due  and  unpaid  to  the  contractor  at 
the  time  of  serving  his  notice  upon  the  owner,  or  if  thereafter  money  becomes 
due  under  the  contract.  Having  received  the  requisite  notice,  if  the  owner 
fails  to  withhold  money  thereafter  becoming  due  under  the  principal  contract, 
his  statutory  liability  to  the  subcontractor  or  laborer  attaches.  Upon  this 
liability  there  is  no  language  in  the  law  that  expressly  imposes  a  limitation. 
The  statute  itself  does  not  say  that  the  money  spoken  of  as  "to  become  due" 
must  be  payments  that  have  not  yet  matured  for  the  work  previously  per- 
formed or  materials  previously  furnished  by  the  party  claiming  a  lien.  We 
cannot  conclude  that  it  was  the  intention  of  the  legislature  to  thus  limit  the 
language  used.  That  body  would  hardly  have  left  so  important  a  qualifica- 
tion wholly  unexpressed.  For  us  to  recognize  such  a  limitation  would  be  to 
interpolate  into  the  statute  something  we  cannot,  by  any  fair  intendment, 
find  therein. 

It  is  urged  that  this  vie.w  of  the  law  might  produce  gross  injustice;  that  it 
allows  one  man  the  benefit  of  another's  labor  or  property.  The  evident  an- 
swer to  this  objection  is  that  the  entire  completed  building  is  necessary  to 
the  adequate  protection,  under  the  law,  of  all  connected  with  its  erection. 
The  various  subcontractors,  material-men,  and  laborers  all  Jict  under  the  same 
general  contract,  though  not  privies  tliereto, — the  only  contract  to  which  the 
owner  is  a  party.  They  each  and  all  contribute  to  the  structure,  which  is 
the  common  product  of  their  materials  and  labor.  The  lumber  furnished  by 
one  person  cannot  be  segregated  from  that  furnished  by  another;  nor  can  the 
interest  of  a  material-man  be  protected  without  the  work  of  the  laborer; 
while,  of  course,  the  combined  labor  of  all  the  workmen  furnishes  the  foun- 
dation for  each  individual  workman's  security.  Thus  the  subcontractors, 
laborers,  and  material-men  who  contribute  to  build  one  part  of  the  structure 
would  be  receiving  the  benefit  of  each  other's  contributions,  even  if,  accord- 
ing to  counsel's  contention,  the  materials  and  labor  furnished  by  those  com- 
pleting another  part  could  be  and  were  excluded  from  the  statutory  lien  and 
right  of  action.  The  truth  is  that  each  subcontractor,  laborer,  and  material- 
man who  invokes  the  statute  must  of  necessity  reap  a  benefit  from  the  aid 
given  the  enterprise  by  other  sub-contractors,  material-men,  and  laborers.  A 
moment's  careful  reflection  will  show  how  futile  would  be  a  legislative  at- 
tempt to  confine  each  man's  lien  to  the  result  of  his  own  labor,  or  to  his  own 
materials,  or  to  the  particular  part  of  the  structure  to  the  erection  of  which 
his  labor  or  materials  contributed,  and  at  the  same  time  accomplish  the  be- 
neficent purposes  for  which  the  law  is  framed. 
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We  now  turn  to  the  second  question  above  stated.  As  already  suggested, 
thore  was  no  privity  of  corftract  between  Armstrong  and  Tabor.  Whatever 
right  Armstrong  may  have  against  Tabor  or  his  property  must  be  derived 
solely  from  the  statute;  but  the  statute  contains  a  provision  expressly  limit- 
ing the  liability  of  the  owner  and  his  property  to  those  cases  where  the  lien  is 
claimed  for  labor  actually  performed  upon  the  "building  or  superstructure," 
and  materials  actually  furnished  therefor.  The  language  used  is  so  plain  that 
it  needs  no  judicial  construction.  But  provisions  in  other  states,  similar  in 
this  respect,  have  been  pjissed  upon;  and,  so  far  as  we  are  aware,  it  has  been 
universally  held  that  the  demand  "must  be  due  as  a  consequence  of  actual 
performance."  Minor  v.  Hoyt,  4  Hill,  193;  ffouf/Jitcm  v.  Blake,  5  Cal.  240; 
Taggard  v.  Buckmore,  42  Me.  77.  See,  also,  Barnard  v.  McKemie,  4  Colo. 
251.  In  view  of  this  conclusion  we  cannot  indorse  the  proposition  advanced, 
that  the  amount  for  which  the  subcontractor  is  entitled  to  his  statutory  lien 
and  action  is  always  to  be  measured  by  the  extent  of  his  valid  claim  against 
the  principal  contractor.  Where,  by  the  default  or  neglect  of  the  principal 
contractor,  the  subcontractor  is  obliged  to  remain  idle,  and  suffers  loss  in  con- 
sequence, he  may  undoubtedly  recover  of  the  contractor;  but  such  damages 
could  constitute  no  valid  claim,  under  the  statute,  against  the  owner.  There- 
fore Tabor  had  a  right  to  inquire  into  the  validity  of  Armstrong's  demand, 
and  the  evidence  concerning  the  latter's  alleged'  claims  of  $500  and  $75, 
respectively,  was  properly  excluded.  The  $50  item  is  abandoned  by  counsel 
in  argument,  and  hence  we  do  not  consider  it. 

There  remains  but  a  single  question,  viz.,  did  the  court  err  in  rejecting  evi- 
dence of  the  $260  demand?  This  amount  was  claimed  by  Armstrong  for 
labor'  which  he  was  obliged  to  perform  in  consequence  of  Cook's-  failure  to 
distribute  the  cut  stone  in  the  most  convenient  order  and  places  about  the 
building.  The  labor  of  removing  cut  stone  furnished  for  the  second  story  in 
order  to  reach  that  required  for  the  first,  and  the  work  of  transferring  such 
stone  from  the  Larimer-street  front  to  the  front  on  Sixteenth  street,  where 
it  belonged,  became  necessary  in  the  erection  of  the  structure.  It  cannot 
properly  be  termed  extra  work,  wholly  outside  of  the  principal  contract.  It 
had  to  be  done  before  Armstrong  could  go  on  with  his  work  of  setting  the 
stone  into  the  respective  walls.  Had  Cook  himself  employed  some  day  labor- 
-ers  to  do  this  work,  they  would,  in  our  judgment,  have  been  as  much  entitled 
to  a  lien  as  is  the  man  who  does  any  other  work  preliminary  or  incidental  but 
essential  to  and  directly  connected  with  the  actual  hiying  of  the  foundation 
walls,  or  erection  of  the  superstructure.  And  we  can  discover  no  good  rea- 
son for  applying  a  different  rule  to  Armstrong  merely  because  he  happens  to 
be  a  subcontractor  instead  of  laborer.  If,  therefore,  Armstrong  could  have 
succeeded,  through  the  introduction  of  proper  evidence,  in  establishing  a 
valid  claim  against  Cook  for  the  so-called  extra  work  now  under  considera- 
tion,  we  are  of  the  opinion  that  he  was  entitled  to  have  it  included  in  his  re- 
covery against  Tabor.  For  error  in  the  view  taken  upon  this  subject,  and 
consequent  rulings  by  the  district  court,  its  judgment  must  be  reversed. 

Xone  of  the  foregoing  conclusions  conflict  with  anything  decided  in  Jensen 
V.  Brown,  2  Colo.  694,  or  Mclntire  v.  Barnes,  4  Colo.  205,  cited  by  counsel. 

Reversed. 


Digitized  by 


Google 


GEd.j  I£YIK8  V.  BOVEQNO.  161 


Peoplb  «.  Rat.    (No.  11,065.) 

{Supreme  Court  of  OoJifomia,    September  17,  1886.) 

Wbtt  ahd  pROciiaa— Sbbvice  of  Summons  by  Publication— Affidavit— Actiowi  Ooh- 
cKRNiivo  State  Lands. 

In  an  action  to  annnl  a  certificate  of  purchase  of  state  lands  for  non-payment  of 
principal  or  interest,  the  service  of  summons  by  nnblication  must  be  made  in  the 
manner  provided  by  the  Code  of  Civil  Procedure  for  service  by  publication.  Such 
A  service,  tlierefore,  without  any  allidavit  for  publication  of  the  summons,  or  order 
therefor,  is  insufficit^nt.* 

In  bank.    Appeal  from  superior  court,  county  of  Santa  Cruz. 

Action  to  foreclose  defendant's  interest  in  certain  state  lands  by  virtue  of  a 
certificate  of  purchase,  and  to  annul  such  certificate  on  the  ground  that  de- 
fendant was  delinquent  in  the  payment  of  part  of  the  principal  and  interest. 
Ko  personal  service  of  summons  was  mside  on  the  defendant,  but  an  alleged 
summons  by  publication  was  made,  by  publication  in  the  county  newspaper 
for  the  statutory  time,  and  afiidavit  of  service  by  such  publication.  There  was, 
however,  no  affidavit  for  service  by  publication,  nor  any  order  of  court  there- 
for." Judgment  by  default  against  defendant,  who  moved  to  open  the  default 
on  the  ground  that  tiiere  had  be^n  no  service  of  summons.  The  court,  upon 
hearing  of  the  motion,  set  i^ide  the  default.    Plaintiff  appe^ils. 

W,  F,  Jeter ^  for  plaintiff  and  appellant.  /.  if.  Wogd,  for  defendant  and 
respondent. 

By  thb  Court.  On  the  authority  of  People  v.  Applegartht  64  Cal.  229» 
and  People  v.  Mullan,  65  Cal.  396,  S.  C.  4  Pao.  Rep.  348,  order  affirmed. 


a  Cal.  Unrep.  717) 

MoAvoT  f>.  BoTnwELL.    (No.  11,744.) 

(Supreme  Court  of  OoJifomia,    September  27, 1886.) 

Appeal— Dismiwait-Failubk  to  File  Transcript. 

Appeal  will  be  dismissed,  in  pursuance  of  rules  3  and  4  of  the  California  supreme 
court,  for  £eLilure  to  file  transcript,  on  clerk's  certificate  of  that  fact 

In  bank.    Appeal  from  superior  court,  county  of  Alameda. 

Judgment  in  the  lower  court  having  been  rendered  for  plaintiff,  defendant 
gave  notice  of  appeal.  On  the  expiration  of  the  statutory  time  for  filing  the 
transcript,  plaintiff  moved  to  dismiss  for  failure  to  file  the  transcript  within 
the  proper  time,  under  rules  3  and  4  of  the  supreme  court,  and  presented  the 
certificiite  of  the  lower  court  stating  the  fact  that  such  transcript  had  not 
been  filed  as  required  by  such  rules. 

W.  Whitmore,  for  appellant,  Bothwell.  B,  MoFaddeUt  for  ^respondentt 
McAvoy. 

By  the  Court.  Application,  on  clerk's  certificate,  to  dismiss  an  appeal 
for  failure  to  file  the  transcript  in  time.    The  application  is  granted* 


(71  Cal.  273) 

Levins  o.  Rovegno  and  others.*  (No.  9,055.) 
(Siwreme  Court  of  Oaltfomia,    November  22,  1886.) 
1.  Tbial  by  Court— Finding — Concldsion  of  Law,  what  is. 

Whether  a  finding  is  an  ultimate  fact  or  a  conclusion  of  law  depencls  npon 

whether  it  is  rea(thed  by  natural  reasoning,  or  by  the  application  of  the  artificial 

•  roles  of  law,  and  where  plaiiititTs  mother  owned  property  which,  by  proper  steps, 

became  the  homestead  of  plaintiffs  mother  and  rather,  and  thereafter  the  mother 

died,  and  the  father  married  again,  and  conveyed  the  homestead,  his  wife  joining 

in  the  conveyance  under  the  name  of  the  first  wife,  a  finding  of  the  court  that  this 

conveyance  passed  the  title,  as  against  the  plaintifi^,  is  a  conclusion  of  law. 

S.  HoMRSTVAD— Rights  of  Wifr  and  Children— Descent^— St.  Cal.  1860,  Page  Sll. 

In  this  case,  under  the  amended  homestead  act  of  1860,  (Cal.  St.  1860,  p.  811,)  tha 

plaintiff,  being  an  only  child,  became  the  owner,  by  descent,  of  one-half  of  the 

^BeepotL  843. 

v.l2p.no.6~ll. 
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homestead  property,  upon  the  death  of  her  niotlier ;  section  4  of  that  act  modify- 
ing the  joint  tenancy  of  the  husband  and  wife  created  by  section  1,  so  that,  upon 
the  death  of  either,  one-half  of  the  estate  descends  to  the  survivor,  and  one-half  to 
the  children  of  the  deceased. 

Commissioners'  decision. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco. 
8,  F.  Rhodes  c&  Barstow,  for  appellant.     Flournoy  &  Whoon  and  Jos. 
Hothschild,  for  respondents. 

Searls,  C.  Action  of  ejectment  to  recover  possession  of  the  undivided 
one-half  of  a  portion  of  50-vara  lot  No.  469,  in  the  city  and  county  of  San 
Francisco.  The  cause  was  tried  by  the  court,  written  findings  filed,  and 
judgment  entered  for  defendants,  from  w^hich  judgment,  and  from  an  order 
denying  a  motion  for  a  new  trial,  plaintiff  appeals. 

George  W.  Manchester  and  Mary  Ann  Manchester  were  husband  and  wife. 
On  the  first  day  of  August,  1857,  the  land  in  question  was  conveyed  to  Mary 
Ann  Manchester,  by  deed  of  grant,  bargain,  and  sale,  and  thereupon  Man- 
chester and  wife  entered  into  possession,  and  occupied  the  same  as  a  home- 
stead, and  continued  to  reside  in  a  dwelling-house  thereon,  and  to  occupy 
the  premises,  except  as  hereinafter  stated,  until  the  third  day  of  April,  1862, 
when  the  said  Mary  Ann  departed  this  life.  On  the- twenty-seventh  day 
of  April,  1861,  George  W.  Manchester  filed  in  the  recorder's  office  of  the  city 
and  county  of  San  Francisco  his  declaration  of  homestead,  executed  and  iic- 
knowledged  in  due  form,  as  required  by  the  provisions  of  tlie  act  of  April  28, 
1860,  describing  the  premises  in  controversy,  and  whereby  the  homestead  con- 
tinued to  exist  as  such  under  said  act.  The  value  thereof  never  exceeded 
S5,000.  After  the  death  of  the  said  Mary  Ann  Manchester,  George  W.  Man- 
chester married  a  second  wife,  and  on  the  third  day  of  April,  1868,  joined 
with  her  in  an  abandonment  and  conveyance  of  the  homestead  property,  in  due 
form,  to  Isaac  M.  Ward,  under  whom  the  defendants  claim  the  property  in 
question  by  sundry  mesne  conveyances,  all  of  which  were  duly  recorded.  The 
second  wife  executed  the  deed  and  declaration  of  iibandoninentin  the  nameof 
Mary  Ann  Manchester,  the  first  wife,  which  was  not  her  true  name.  Plain- 
tiff is  the  only  child  of  George  W.  and  Mary  Ann  Manchester,  or  either  of 
them,  who  survived  the  said  Mary  Ann  Manchester,  and  was  under  the  age 
of  22  years  when  this  action  was  brought.  A  small  portion  of  the  lot  was 
sold  by  Manchester  and  his  first  wife,  which,  however,  cannot  affect  the 
case. 

The  court  found,  as  a  conclusion  of  law,  "that  the  defendants  are  the  own- 
ers in  fee-simple,  and  entitled  to  the  possession  of  the  same,  and  that  plain- 
tiff is  not  entitled  to  any  part  of  the  same,  or  to  any  damage  for  the  withhold- 
ing thereof." 

We  are  asked  to  determine  whether  the  foregoing  is  an  ultimate  fact,  to  be 
found  by  the  court  as  such,  or  a  conclusion  of  law  to  be  drawn  from  the  facts 
as  found.  The  line  of  demarcation  between  what  are  questions  of  fact  and 
conclusions  of  law  is  not  one  easy  to  be  drawn  in  all  Ciises.  It  is  quite  easy 
to  say  that  the  ultimate  facts  are  but  the  logical  conclusions  deduced  from 
certain  primary  facts  evidentiary  in  their  character,  and  that  conclusions  of 
law  are  those  presumptions  or  legal  deductions  which,  the  facts  being  given, 
are  drawn  without  further  evidence.  This  does  not,  however,  quite  meet 
the  difficulty.  We  deduce  the  ultimate  fact  from  certain  probative  facts  by  a 
process  of  natural  reasoning.  We  draw  the  inference  or  conclusion  of  law, 
•by  a  process  of  artificial  reasoning;  but  this  last  process  is  often  in  such  ex- 
act accord  with  natural  reason  that  the  distinction  is  scarcely  appreciable. 

If  ultimate  facts  were  found  only  from  direct  evidence  to  the  very  fact,  the 
distinction  between  them  and  conclusions  of  law  would  be  easily  drawn;  but, 
as  they  are  to  a  great  extent  presumed  from  the  existence  of  other  facts,  they 
are  conclusions  reached  by  argunient,  by  reason, — are  results  deduced  from 
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an  inferential  process,  in  whicli  the  evidentiary  facts  become  the  premises, 
and  the  ultimate  fact  the  conclusion;  and  this  process,  by  which  ultimate 
facts  or  presumptions  of  fact  are  reached,  differs  from  presumptions  of  law 
only  in  this:  that  the  latter  "are  reduced  to  fixed  rules,  and  constitute  a  branch 
of  the  particular  system  of  jurisprudence  to  which  they  belong;"  the  former, 
being  "merely  natural  presumj)tions,  are  derived  wholly  and  directly  from 
the  circumstances  of  the  particular  case,  by  the  common  experience  of  man- 
kind, without  the  aid  or  control  of  any  rules  of  law  whatever. "  1  Greenl.  E v. 
§§  44-46.  "A  presumption  of  fact  is  the  natural  connection  of  one  fact  with 
others  by  a  combined  process  of  proof  and  argument;  a  presumption  of  law 
is  a  similar  connection,  artificially  made  by  annexing  a  rule  of  law  or  legal 
incident  to  a  particular  fact  proved."     Burrill,  Circ.  Ev,  52. 

The  result  reached  by  a  presumption  of  law  may  be  a /ac^  equally  with  that 
attained  by  a  deduction  of  the  sumefaat  from  the  existence  of  other  and  ev- 
identiary facts.  It  is  the  process  by  which  the  result  is  attained  which  is  or 
may  be  different,  and  the  tribunal  through  which  such  result  is  reached  that 
differs,  rather  than  the  result  itself.  An  act,  deed,  circumstance,  or  event  is 
none  the  less  »/act  because  reached  as  a  conclusion  of  law.  Sanity  or  in- 
sanity, guilt,  innocence,  fraud,  and  negligence  are  all  facts;  and  whether 
their  existence  or  non-existence  is  reachSd  by  a  process  of  natural  reasoning, 
or  by  artificial  process  known  as  "conclusion  of  law, "  does  not  in  the  least  alter 
their  stattts  as  facts. 

Suppose  A.  sues  B.  for  services  pei-formed.  The  latter  pleads  payment. 
Here  payment  becomes  the  ultimate  fact  to  be  established.  B.  proves  that 
he  employed  a  large  number  of  men,  and  was  accustomed  to  make  weekly 
payments;  tliat  A.  was  observed  among  othei*s  at  the  time  and  place  where 
n-iyment  was  made;  that  a  considerable  period  has  elapsed  since  A.  left  the 

.1  ploy  of  B.,  during  which  time  the  former  made  no  claim:  these  are  cir- 
cumstances from  which,  as  evidentiary  facts,  a  jury  may  presume  the  ulti- 
mate fact  of  payment;  but  the  presumption  is  one  of /act,  and  not  of  law. 
Again,  suppose  the  same  case,  but  that  the  time  prescribed  by  the  statute  of 
limitations  in  bar  of  the  action  has  run.  The  law  steps  in,  and  presumes 
payment.  The  result  reached  may  be  the  same,  but  it  is  reached  by  a  differ- 
ent process.  Again,  the  same  fact  may  be  found  to  exist  i\a  a  deduction  from 
other  facts,  which,  for  that  purpose,  are  treated  as  evidentiary;  or  the  law 
will  take  such  evidentiary  facts,  not  as  evidence  in  the  sense  in  which  we 
use  that  term  when  applied  to  the  investigation  of  facts,  but  as  a  basis  from 
which  to  presume  the  existence  of  the  ultimate  fact  or  conclusion.  We  have 
no  doubt  but  that  the  terms  "title"  and  "owner."  considered  in  the  abstract, 
are  facts,  and  may  be  found  as  such. 

The  question  which  we  are  to  determine — who  has  the  title?  who  is  the 
owner? — is  quite  a  different  one,  and  will  usually  depend,  not  upon  the  nat- 
ural deductions  from  the  facts  in  proof,  but  upon  the  application  of  those 
legal  principles  found  to  apply  justly  to  all  like  cases;  and,  when  necessary, 
and  thus  applied,  to  work  out  a  result,  the  conclusion  is  one  of  law,  or  a 
mixed  question  of  law  and  fact.  To  illustrate:  A.  and  B.,  parties  to  an  ac- 
tion tried  by  a  jury,  each  hold  a  conveyance,  in  all  respects  regular  and  suffi- 
cient in  form  to  convey  the  legal  title,  executed  and  delivered  at  different 
periods  by  the  holder  of  the  paramount  title.  These  facts  established,  and 
manifestly,  as  we  think,  it  would  be  the  duty  of  the  court  to  find  as  a  conclu- 
sion of  law,  that  the  title  vested  in  the  one  who  first  received  a  conveyance. 
Such  duty  arises,  not  because  title  is  or  is  not  a  fact,  but  because  it  cannot  be 
determined  by  the  application  of  the  process  of  reasoning  adopted  for  the  es- 
tablishment of  facts,  pure  and  simple,  and  must  be  determined  by  the  appli- 
cation of  the  process  of  artificial  reasoning  adopted  by  the  law ;  and,  when 
thus  determined,  we  designate  the  result  a  "conclusion  of  law." 

If  we  have  made  our  meaning  clear,  we  have  conveyed  the  impression  that 
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in  legal  proceedings  it  is,  in  many  cases,  the  means  by  which  the  result  is  to 
be  reached  which  must  determine  whether  a  given  conclusion  is  one  of  fact 
or  of  law.  If,  from  the  facts  in  evidence,  the  result  can  be  reached  by  that 
process  of  natural  reasoning  adopted  in  the  investigation  of  truth,  it  becomes 
an  ultimate  fact,  to  be  found  as  such.  If,  on  the  other  hand,  resort  must  be 
had  to  the  artificial  processes  of  the  law,  in  order  to  reach  a  final  determina- 
tion, the  result  is  a  conclusion  of  law. 

A  court  of  original  jurisdiction,  in  determining  issues  of  fact  without  the 
interposition  of  a  jury,  must,  of  course,  apply  the  law,  so  far  as  it  relates  to 
the  admissibility  and  weight  to  be  given  to  evidence;  but  beyond  that  it  sim- 
ply finds  the  facts  as  a  jury  would  do  in  the  case  of  a  special  verdict.  This 
accomplished,  and  the  facts  as  found  are  subject  to  such  intendments  or  con- 
clusions of  law  as  would  apply  to  a  special  verdict.  Applying  this  rule  to 
tKe  case  at  bar,  and  we  are  of  opinion  the  court  below  properly  treated  the 
ownership  and  right  to  possession  of  the  demanded  premises  as  a  conclusion 
of  law,  to  be  deduced  from  the  facts  as  found. 

The  main  question  in  the  case  is  this:  Did  the  plaintiff  upon  the  death  of 
her  mother,  Mary  Ann  Manchester,  on  the  third  day  of  April,  1862,  succeed 
to  the  ownership  of  the  undivided  one-Iialf  of  the  demanded  premises, .or  did 
the  title  thereto  vest  in  George  W.  Manchester,  her  father,  as  survivor  of  said 
Mary  Ann  Manchester,  deceiised?  The  court  below  found,  as  we  think  prop- 
erly, that  the  premises  were  community  property  of  George  \V.  and  Mary  Ann 
Manchester;  or,  rather,  found  facts  from  which  this  conclusion  must  be 
drawn. 

Under  the  homestead  act  of  1851,  no  declaration,  acknowledgment,  or 
record  was  necessary  to  constitute  a  homestead.  It  consisted  of  a  quantity 
of  land,  together  with  the  dwelling-house  thereon,  and  its  appurtenances,  not 
exceeding  in  value  the  sum  of  05,000,  to  be  selected  by  the  owner  thereof. 
St.  1851,  p.  296.  Occupancy  of  the  premises  by  the  family  was  treated  as 
presumptive  evidence  of  dedication  to  homestead  purposes,  and  was  notice  to 
all  the  world,  Taylor  v.  Hargoiis,  4  Cal.  268.  It  was  necessary  that  such 
residence  or  occupancy  as  a  family  residence  should  be  with  the  good-faith 
intention  to  dedicate  the  premises  to  the  purposes  of  a  homestead,  in  order  tt^ 
impress  upon  them  that  character,  Holden  v.  Pimiey,  6  Cal.  234;  Moss  v. 
Waimer,  10  Cal.  296.  The  homestead  thus  dedicated  under  the  act  of  1851 
was  exempt  from  forced  sale,  and  could  only  be  conveyed  in  the  manner  pre- 
scribed by  the  statute.  The  statute  did  not  in  terms  define  the  character  of 
the  estate  which  the  husband  and  wife  enjoyed  in  the  homestejid  property 
during  the  existence  of  the  marital  relation.  It  did  provide  that  upon  the 
death  of  the  head  of  the  family  the  homestead,  and  other  property  exempt 
from  forced  sale,  should  be  set  apart  by  the  probate  court  "for  the  benefit  of 
the  surviving  wifo  and  his  own  legitimate  children,  and,  in  case  of  no  sur- 
viving wife  or  his  own  legitimate  children,  for  tlie  next  heirs  at  law," 

As  might  be  expected,  the  supreme  court  was  repeatedly  called  upon  to  de- 
fine the  estate  held  by  the  husband  and  wife  in  the  liomestead. 

In  Taylor  v.  Hargous,  4  Cal.  273,  it  was  said:  "As  soon  as  a  place  acquires 
the  nature  of  a  homestead,  the  nature  of  the  estate  becomes  changed  witliout 
reference  to  the  manner  in  which  the  title  to  the  property  originated,  whether 
it  was  the  separate  estate  of  either  husband  or  wife,  or  the  common  property 
of  both.  It  is  turned  into  a  sort  of  joint  tenancy,  with  the  right  of  survivor- 
ship, at  least  as  between  husband  and  wife." 

In  Cook  V.  McChriatian,  4  Cal.  24,  the  same  general  doctrine  was  enun- 
ciated. 

In  Reynolds  v.  Pixley,  6  Cal.  167,  the  court  expressed  its  regret  that  no 
provision  had  been  made  in  the  act  of  1851,  for  recording  the  houjestead,  and 
alluded  to  the  laws  as  "a  fruitful  source  of  fraud  and  perjury." 

In  Poole  V,  Qerrard,  6  Cal.  73,  and  in  Recalk  v.  Kraemer,  8  Cal.  G6,  the 
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doctrine  that  the  homestead  is  a  joint  estate  of  husband  and  wife,  with  right 
of  survivorship,  is  recognized  as  well  as  in  all  other  cases  in  which  the  ques- 
tion arose  prior  to  Oee  v.  Moore,  14  Cal.  472.  In  this  last-mentioned  case  the 
court  (Field,  C.  J.,  delivering  the  opinion,  concurred  in  by  Baldwin,  J., 
and  Cope,  J.)  reviews  the  former  cases,  compares  them,  with  the  constitution 
and  statute,  and  in  referring  to  the  law  as  announced  in  Taylor  v.  Hargotis, 
Poole  V.  Gerrard,  and  Eecalk  v.  Kraen^r,  says:  "This  doctrine  has  never 
met  the  approbation  of  the  profession,  and  it  is  not  warranted  by  any  lan- 
guage of  the  constitution  or  the  statute.  There  is  nothing  in  the  nature  of 
the  homestead  right  or  privilege  which  justifies  its  designation  as  such  an  es- 
tate. The  right  or  privilege  has  no  single  feature  resembling  a  joint  tenancy. 
The  estate  rests  where  it  existed  before  the  premises  were  appropriated  as  a 
homestead.  The  appropriation  of  them  confers  a  right  upon  the  wife  to  in- 
sist that  their  character  as  a  homestead  shall  continue  until  she  consents  to 
the  alienation,  or  another  homestead  is  provided,  or  they  are  otherwise  aban- 
doned. The  wife,- if  surviving  her  husband,  takes  the  homestead  not  by  vir- 
tue of  any  right  of  survivorship  arising  from  the  alleged  joint  tenancy,  but 
as  property  set  apart  by  law  from  her  husband's  estate  for  her  benefit,  and 
that  of  his  children,  if  there  be  any.  In  the  same  way  other  property  exempt 
from  forced  sale  is  set  apart  to  her.''  This  decision  was  rendered  in  October, 
1859. 

At  the  next  session  of  the  legislature  the  homestead  act  of  April  21,  1851, 
was  amended  (St.  1860,  p.  311)  so  as  to  require  homesteads  to  be  selected  by 
the  husband  or  wife,  or  both  of  theui,or  other  head  of  a  family,  by  a  declara- 
tion in  wiiting,  executed,  acknowledged,  and  recorded  as  in  the  statute  pro- 
vided. Persons  holding  homesteads  under  former  acts  were  allowed  one  year 
within  which  to  file  forrecord  their  declaration,  and,  if  not  so  filed,  the  home- 
stead was  deemed  to  have  been  abandoned.  The  declaration  in  the  case  at  bar 
was  executed  and  filed  within  the  year. 

By  section  1  of  this  amendatory  act  it  was  provided  that  "from  and  after 
the  filing  forrecord  of  said  declaration  the  husband  and  wife  shall  be  deemed 
to  hold  said  homestead  as  joint  tenants;  and  all  homesteads  heretofore  appro- 
priated and  acquired  by  husband  and  wife  under  the  act  to  which  this  act  is 
amendatory  shall  be  deemed  to  be  held  by  such  husband  and  wife  in  joint 
tenancy."  Section  4  of  the  amendatory  act  provided  that  "the  homestead, 
and  other  property  exempt  from  forced  sale  shall,  upon  the  death  of  either 
husband  or  wife,  be  set  apart  by  the  probate  court  for  the  benefit  of  the  sur- 
viving husband  or  wife,  and  his  or  her  legitimate  children." 

As  before  stated,  Mary  Ann  Manchester  died  in  1862,  before  the  act  of  that 
year  on  the  same  subject  took  effect,  and  the  rights  of  the  parties  are  to  be 
determined  as  fixed  by  the  act  of  1860.  Under  section  1  of  the  act  of  1860, 
standing  by  itself,  the  husband  and  wife  became  and  were  joint  tenants  in  the 
homesteads,  with  right  of  survivorship,  and  all  other  incidents  which  the 
term  implies.  Doubtless  in  some  instances  the  relation  was  wanting  in  some 
of  the  unities  which  at  common  law  were  requisite  to  such  an  estate.  We 
know  of  no  reason,  however,  why  the  legislature,  in  its  wisdom,  may  not  cre- 
ate such  an  estate,  without  having  at  hand  all  the  material  requisite  under 
the  common  law.  We  suppose  that  branch  of  the  government  might  enact 
that  a  linear  foot  should  consist  of  13  inches,  and  that  the  act  would  not  be 
void  because  ordinarily  12  inches  have  indicated  such  a  measure.  The  real 
question  is  not  what  section  1,  standing  alone,  imports,  but  is  it  modified,  and 
its  effect  as  a  statute  of  descent  controlled,  by  section  4  of  the  same  act?  Did 
section  4  regulate  and  establish  the  line  of  descent  or  succession  of  the  title 
to  the  homestead  otherwise  than  as  it  would  have  passed  under  section  1  stand- 
ing alone? 

Rich  v.  Tuhhs,  41  Cal.  36,  was  a  cfise  in  which  Tubbs  and  wife  acquired  a 
homestead  under  the  act  of  1860.     Tubbs  died,  and  the  probate  court  set  aside 
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the  homestead  property  for  the  use  of  the  family  of  the  deceased,  consisting 
of  the  widow  and  two  children.  The  widow  married  Rich,  and  brought  an 
action  against  the  children  to  quiet  title,  which  was  decided  in  her  favor  in 
the  court  below.  On  appeal,  the  judgment  was  aflirmed,  upon  the  ground 
that  the  record  failed  to  shovv  that  the  husband  died  prior  to  the  passage  of 
the  act  of  1862,  under  which  last-mentioned  act  the  surviving  husband  or 
wife  became  entitled  to  the  homestead.  The  court  held:  (1)  That  the  act 
of  the  probate  court  in  setting  apart  the  homestead  for  the  use  of  the  family  of 
the  deceased  husband,  under  the  act  of  1860,  did  not  change  nor  transmit 
title;  that  the  effect  of  such  order  is  merely  to  relieve  the  property  from  ad- 
ministration; that  it  does  not  constitute  assets  of  the  estate  to  be  adminis- 
tered; and  that  it  leaves  the  title  where  it  found  it,  to  be  determined  by 
claimants  tliereto  in  another  forum.  (2)  That  although  section  1  of  the  act 
of  1860  denominates  the  husband  and  wife  "joint  tenants,"  yet  that  section 
is  so  modified  by  section  4  that  they  are  not  such  in  the  full  definition  of  the 
common-law  term,  and  that  under  the  latter  section  the  cfiildren  take  some 
interest  by  inheritance  from  their  deceased  father  or  mother.  The  precise 
interest  thus  taken,  it  was  said,  wjis  not  in  that  case  necessaiy  to  be  deter- 
mined. 

In  Estate  of  Headen,  52  C»l.  294,  the  court,  in  referring  to  Rich  v.  Tuhbs, 
said:  "The  fourth  section  of  the  homestead  act  of  1860,  which  was  involved 
in  that  case,  is  clearly  a  statute  of  descent  and  distribution,  as  applicable  to 
property  which  had  been  appropriated  as  a  homestead." 

In  Herrold  v.  ReeUt  58  Cal.  443,  the  doctrine  of  Rich  v.  Tuhhs  is  referred 
to  and  approved. 

There  can  be  no  question  but  that  the  first  section  of  the  act  of  1860,  stand- 
ing alone,  creates  a  joint  tenancy  in  the  homestead  between  husband  and  wife, 
with  all  the  incidents  and  consequences  which  the  term  implies,  including  its 
principal  incident  of  the  jus  accrescendi.  But  in  the  light  of  the  construction 
which  has  been  given  to  section  4  of  the  same  act  by  this  court,  we  are  con- 
strained to  hold  that  such  section  modifies  the  joint  tenancy,  so  that  upon  the 
dissolution  of  the  marital  relation  by  death,  prior  to  the  amendment  of  the  act 
in  1862,  one-half  of  the  homestead  descends  to  thesurvivor,  and  the  other  half 
to  the  legitimate  child  or  children  of  the  deceased.  This  result  follows  from 
the  theory  that  section  4  of  that  act  was  in  effect  a  statute  of  descent,  regu- 
lating the  succession,  and  that  no  act  on  the  part  of  the  probate  court  was  nec- 
essary to  or  could  change  the  title,  as  was  said  in  Rich  v.  Tuhbs,  supra,  and 
in  Estate  of  Headen,  supra. 

It  follows  from  this  construction  that  upon  the  death  of  Mai'y  Ann  Man- 
chester on  the  third  day  of  April,  1862,  the  undivided  one-hfilf  of  the  home- 
stead property  descended  to  and  vested  in  her  only  child,  the  plaintiff  herein; 
and  that,  as  the  statute  is  one  of  descent,  regulating  the  succession,  no  action 
on  the  part  of  the  probate  court  was  necessary  to  vest  the  title  in  the  latter. 

It  results  from  these  views  that  the  conclusion  of  law  by  the  court  below 
was  erroneous,  for  which  error  the  judgment  and  order  appealed  from  should 
be  reversed,  and  the  court  directed  to  enter  judgment  upon  the  findings  in 
favor  of  plaintiff  for  the  undivided  one-half  of  the  premises  described  in  the 
complaint. 

We  concur:    Belcher,  C.  C.  ;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  with  directions  to  the  court  below  to  enter  judg- 
ment in  favor  of  plaintiff  for  the  undivided  one-half  of  the  premises  described 
in  the  complaint. 
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(71  Cal.  295) 

Heinlen  t>.  Beans  and  others.     (No.  9,121.) 

(Supreme  Court  of  Oalifornia,    November  23,  1886.) 

Appeal — Bond — Code  Civil  Proc.  J  945 — Construction  op — Specific  Performance. 
Where,  upon  an  appeal  from  a  judgment  for  specific  performance,  the  defend- 
ants, in  order  to  retain  possession  of  tlie  land  during  the  pendency  of  the  appeal, 
enter  into  an  undertakfng  under  section  945,  Code  Civil  Proc,  conditioned,  in  case 
the  judgment  is  affirmed,  or  the  appeal  dismissed,  that  they  will  pay  the  value  of 
the  use  and  occupation  of  the  property  from  the  time  of  the  appeal  to  the  delivery 
of  tlie  possession  thereof,  held,  in  an  action  oil  the  undertaking,  that  the  extent  and 
meaning  of  the  undertaking  is  that  they  will  pay  the  judgment  appealed  from,  if 
affirmed,  as  rendered  by  the  court  below. 

In  bank.    Appeal  from  superior  court,  Santa  Clara  county. 

Action  on  an  undertjiking  under  section  945,  Code  Civil  Proc,  to  recover 
the  value  of  the  use  and  occupation  of  land  during  the  pendency  of  an  appeal 
from  a  judgment  in  a  suit  for  specific  performance.  Judgment  for  plaintiff. 
Defendants  appeal.     The  facts  are  stated  in  the  opinion. 

Houghton  &  Reynolds^  for  appellants.  J,  O,  Black  and  Q,  A,  Hetnlen,  for 
respondent. 

Thornton,  J.  In  an  action  for  specific  performance,  brouglit  by  John 
Heinlen  against  Calvin  Martin  and  Wayne  B.  Rogers,  judgment  wjis  rendered 
on  the  twenty-eighth  of  January,  1873,  that  plaintiff  recover  of  the  said  de- 
fendants the  sura  of  $10,000,  the  value  of  the  use  and  occupation  of  t»  e  land 
in  controversy  from  the  twenty-seventh  of  November,  1868,  to  the  date  of 
the  rendition  of  the  judgment;  that  defendants  execute  a  deed  of  conveyance 
of  the  land  above  mentioned,  and  deliver  possession  thereof  to  plaintiff,  with 
costs  of  suit.  Defendants,  in  the  same  case,  made  a  motion  for  a  new  trial, 
which  was  denied  on  the  eleventh  of  December,  1873,  and  they  appealed  from 
the  judjfment  and  the  order  denying  their  motion  for  a  new  trial.  On  these 
appeals  the  defendants,  on  the  date  last  mentioned,  filed  the  $300  undertak- 
ing required  by  sections  940,  941,  Code  Civil  Proc,  an  undertaking  of  stsiy  as 
to  the  $10,000  above  mentioned,  under  section  942,  Code  Civil  Proc;  and,  as 
they  desired  to  retain  possession  of  the  land  involved  in  the  suit,  they  exe- 
cuted and  filed  a  further  undertaking  for  that  purpose,  under  section  945, 
Code  Civil  Proc.  These  undertakings  were  executed  by  T.  Ellard  Beans  and 
E.  Auzerais,  the  defendants  herein. 

This  action  is  brought  on  the  undertaking  last  above  mentioned,  to  recover 
the  value  of  the  use  and  occupation  of  the  land  above  mentioned  during  the 
period  of  the  pendency  of  the  appeal,  and  until  the  delivery  of  possession  of 
said  land  to  the  plaintiff.  The  extent  of  the  engagement  of  defendants  under 
the  provisions  of  the  undertaking  above  mentioned  may  be  perceived  from 
the  following  portion  of  it,  viz.: 

''And  where^is,  the  appellants  are  desirous  of  staying  that  part  of  said 
judgment  directing  said  defendants  and  appellants  to  execute  a  deed  to  said 
plaintiff  and  respondent  of  the  premises  described  therein,  and  the  judge  of 
this  court  having  fixed  the  amount  of  the  undertaking  for  that  purpose  at 
$5,000:  Now,  therefore,  in  consideration  of  the  premises,  and  the  said  stay 
of  the  execution  of  the  judgment,  we  do  further,  jointly  and  severally,  under- 
take and  promise,  and  do  acknowledge  ourselves  bound  in  the  further  sum  of 
$5,000,  that  during  the  possession  of  such  property  by  the  appellants  they 
will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon;  and  that  if 
judgment  be  affirmed,  or  the  appeal  be  dismissed,  they  will  pay  the  value  of 
the  use  and  occupation  of  the  property  from  the  time  of  the  appeal  to  the  de- 
livery of  the  possession  thereof ,  pursuant  to  the  judgment,  not  exceeding  said 
sum  of  $5,000.  T.  Ellaud  Beans.    [Seal.] 

**E.  Auzerais."  [beal.1 
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The  above-named  appeals  came  on  for  hearing  in  this  court,  and  were  de- 
termined by  it  in  January,  1879.  This  court  reversed  the  judgment,  re- 
manded the  cause,  and  directed  the  court  below  to  modify  the  judgment  in 
accordance  witli  the  opinion.  See  report  of  the  cause  entitled  Heinlen  v. 
Martin,  53  Cal.  321-346.  The  remittitur  was  transmitted  to  the  court  below 
with  the  judgment  of  this  court,  and  its  opinion  containing  the  directions 
given  to  the  court  below. 

The  court  below  had  adjudged  that  the  plaintiff  was  entitled  to  a  convey- 
ance and  possession  of  the  whole  land  in  suit,  and  to  rents  and  profits  of  the 
entire  tract  during  the  period  above  mentioned.  This  court  held  plaintiff 
entitled  only  to  a  conveyance  and  possession  of  five-sixths  of  the  tract  of  Jand, 
and  to  the  same  proportion  of  the  rents  and  profits,  commencing,  not  from  the 
twenty-seventh  of  November,  1868,  as  in  the  judgment  appealed  from,  but 
from  the  tenth  day  of  May,  1870,  the  date  of  the  commencement  of  the  action. 
The  remittitur  was  filed  in  the  court  a  quo  on  the  third  day  of  April,  1879. 
The  court,  proceeding  to  follow  the  directions  of  this  court,  on  the  third  day 
of  April,  1879,  modified  its  judgment  as  required,  as  of  the  twenty-eighth  of 
January,  1873,  the  date  of  the  judgment  previously  rendered  by  it.  It  gave 
judgment  in  favor  of  plaintiff  for  the  rents  and  profits  accruing  previous  to 
the  twenty-eighth  of  January,  1873,  in  the  sum  of  $5,260,  which  judgment 
was  affirmed,  (see  ffeinlen  v.  Martin,  59  Cal.  181,)  and  held  to  accord  with 
the  former  judgment  of  this  court.  The  amount  last  mentioned  was  paid  by 
Martin  &  Eogers,  the  defendants  in  the  action. 

The  contention  of  defendants  is  that  there  is  no  breach  of  the  undertaking 
committed  by  them  until  the  affirmance  of  the  judgment,  or  the  dismissal  of 
the  appeal.  The  plaintiff  concurs  in  this  view,  and  such  are  the  express 
words  of  the  undertaking.  By  its  express  words,  the  defendants  only  agree 
to  pay  when  the  judgment  is  affirmed  or  the  appeal  dismissed.  But  the  plain- 
tiff puts  forward  the  contention  that  the  judgment  in  Heinlen  v.  Martin  was 
affirmed.  The  court  below  was  of  the  same  opinion,  and  so  held.  Now,  if 
this  judgment  was  affirmed  at  all.  it  was  only  affirmed  in  part,  and  the  un- 
dertfiking  does  not  impose  on  the  parties  the  obligation  to  pay  on  any  such 
contingency,  but  only  in  case  the  judgment  appealed  from  is  affirmed.  We 
construe  this  to  mean  affirmed  as  rendered  by  the  court  below.  It  does  not 
mean  affirmed  in  part.  The  conclusion  that  affirmed  in  part  is  not  here  meant 
is  strengthened  by  the  language  used  in  section  942,  Code  Civil  Proc,,  where 
the  requisites  of  the  undertaking  to  stay  execution  in  case  of  an  appeal  from 
a  judgment  or  order  directing  the  payment  of  money  is  prescribed.  In  that 
section  the  obligation  of  the  sureties  is  expressed  as  follows:  "That  they  are 
bound,  in  double  the  amount  named  in  the  judgment  or  order,  that  if  the 
judgment  or  order  appealed  from,  or  any  part  thereof,  be  affirmed,  or  the  ap- 
peal be  dismissed,  the  appellant  will  pay  the  amount  directed  to  be  paid  by  the 
judgment  or  order,  or  the  part  of  the  amount  as  to  whiqh  the  judgment  or 
order  is  affli-med,  if  affirmed  only  in  part,'*  There  is  no  such  language  in 
section  945,  under  which  the  undertaking  sued  on  herein  is  given,  and  the 
language  of  which  section  it  follows.  This  omission  in  section  945  is  signif- 
icant, and  manifests  the  intention  of  the  legislature  that  the  sureties  were 
not  to  be  bound  in  case  of  a  partial  affirmance,  but  only  in  case  the  judgment 
was  affirmed  as  rendered  and  entered  in  the  court;  below. 

The  conclusion  here  reached  is  sustained  by  the  judgment  of  this  court  in 
Chase  v.  Rtes,  10  Cal.  518,  which  was  an  action  on  an  appeal-bond  executed 
by  defendants,  conditioned  to  pay  the  judgment  appealed  from,  if  the  same 
should  be  affirmed  by  the  appellate  court.  It  appeared  from  the  record  in  that 
case  that  the  judgment  appealed  from  was  reversed,  with  directions  to  the 
court  below  to  enter  a  different  judgment;  consequently  no  liability  attached 
to  the  defendants  under  the  conditions  of  the  bond. 

The  meaning  attributed  to  section  945  in  this  case  is,  in  our  judgment,  in 
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accord  with  the  intent  of  the  legislature  as  manifested  by  the  language  em- 
ployed in  it;  and,  wlien  we  are  satisfied  that  the  meaning  and  intent  of  the 
law-making  power  have  been  arrived  at,  it  is  useless  to  speculate  as  to  the 
views  with  which  it  was  enacted.  We  must  presume  that  the  membei*s  of 
the  legislature  who  enacted  the  law  deliberated  fully  on  the  subject-matter 
of  the  enactment,  and  that,  after  full  consideration,  their  deliberate  views 
were  embodied,  and  their  intention  manifested,  in  the  statute  as  enacted,  in 
which  they  laid  down,  as  the  best  rule,  that  sureties  were  not  to  be  bound  if 
the  judgment  was,. in  effect,  affirmed  in  part.  The  construction  put  on  sec- 
tion 945,  and  the  undertaking  executed  under  it,  accords  with  the  rule  laid 
down  in  section  2836,  Civil  Code,  and  with  what  is  said  in  People  y.Brey- 
fogle,  17  CsLlb09. 

For  the  reasons  above  given  the  judgment  and  order  are  reversed,  and  cause 
remanded,  and  the  court  below  is  directed  to  enter  judgment  for  defendants. 

We  concur:    Morrison,  C.  J. ;  McKinstry,  J. ;  Myuiok,  J. ;  Sharpstein, 
J.;  McKe£,  J. 


(?  Cal.  Uniep.  719) 

Heinlen  V.  Beans  and  others.    (No.  8,969.) 

{Supreme  Cburt  af  QtUfornia.    November  23,  1886.) 

Ihtbrest— Judgment— ApPBAir-CoDE  Civil  Proo.  §  W6. 

Where,  in  an  actiun  on  an  undertaking  on  appeal,  given  to  secure  rents  and 
profits  of  certain  real  estate  pending  an  appeal  to  the  supreme  court  of  Calirornia, 
under  Code  Civil  Proc.  §  945,  if  ihe  judgment  is  affirmed,  but  not  as  rendered  by 
the  court  below,  the  plaintiff  is  not  entitled  to  recover  anything  of  defendants,  and 
therefore  a  ruling  of  th^  lower  court  adverse  to  his  claim  of  interest,  in  this  action 
on  the  judgment  appealed  from,  is  not  erroneous. 

In  hank.    Appeal  from  superior  court,  Santa  Clara  county. 

Action  on  an  undertaking  under  section  945,  Code  Civil  Proc.,  to  recover 
interest  on  a  judffuient.  Judgment  for  defendants.  Plaintiff  appealed.  The 
facts  are  stated  in  the  case  with  the  same  title,  (No.  9,121,)  ante,  167. 

G.  A.  Heinlen  ta^n^  J,  C.  Black,  for  appellant.  Houghton  d:  Reynolds,  for 
respondents.  , 

By  the  Court.  This  is  an  appeal  by  plaintiff  from  the  judgment  and 
certain  orders  in  the  case  with  the  same  title,  (No.  9,121,)  ante,  167.  The 
court  below  rendered  judgment  herein  in  favor  of  plaintiff  for  the  sum  of 
$5,000.  The  plaintiff  e^aimed  that  he  was  entitled  to  legal  interest  on  this 
sum  from  the  fifth  of  April,  1879,  the  day  on  which  possession  of  the  land 
involved  in  the  suit  of  Heinlen  v.  Martin  and  Rogers  was  delivered  to  him. 
The  court  held  against  him  on  this  contention,  and  this  appeal  was  prosecuted^ 
to  have  it  determined  whether  he  was  so  entitled  or  not. 

Inasmuch  as  we  have  held  in  case  9,121  that  the  plaintiff  was  not  entitled 
to  recover  anything  of  defendants,  he  was  not  hurt  by  the  ruling  of  the  lower 
court  adverse  to  his  claim  of  interest,  and  there  was  no  error  in  the  court's 
BO  ruling.  The  same  contention  is  presented  on  the  ordera  appealed  from, 
and  the  same  conclusion  follows. 

As  regards  the  above-mentioned  appeals  of  plaintiff,  the  judgment  and 
orders  are  without  error,  and  are  affirmed;  but,  on  the  return  of  this  cause 
to  the  court  below,  that  court  will  enter  judgment  as  directed  in  case  9,12L 

(71  Cal.  285)  

In  re  Estate  of  Phillips,  etc.     (No.  9,642.) 

{Supreme  Court  of  Oalifornia.    November  23,  1886.) 
1.  AasiONMENT— Interest  in  Estate — Collateral  Security. 

An  assignment  by  a  legatee  of  his  interest  in  the  estate  of  the  testator,  as  se- 
curity for  a  debt,  entitles  the  assignee  to  receive,  in  the  distribution  of  the  estate, 
so  much  of  the  legacy  as  is  necessary  to  pay  the  amoant  due  upon  the  debt  «t  the 
time  of  distribution.  > 
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2.  Executors  and  Admixistratobs — Distribution — Lis  Pendens. 

Distribution  of  a  person's  interest  in  an  estate  to  his  assignee's  assignee  should 
not  be  refused  on  account  of  tlie  pendency  of  a  suit  to  set  aside  the  assignment, 
brought  a  few  days  before  tlie  date  tixed  for  distribution,  against  the  original  as- 
signee, in  which  suit  no  service  had  been  had  or  appearance  entered  at  said  date. 

Commissioners*  decision. 

Department  2.  Appeal  from  decision  of  superior  court,  Sonoma  county, 
upon  petition  for  distribution, 

Chas.  F,  Hanlon,  for  appellant.  /.  T,  Campbell  and  A,  W.  Thompson^ 
for  respondents. 

FooTE,  C.  Margaret  Phillips  died  on  the  twelfth  day  of  December.  1882, 
leaving- a  will,  which  was  probated,  and  an  administrator  witli  the  will  an- 
nexed appointed.  The  estate  was  composed  of  $17,963  in  money,  of  which 
the  sum  of  $6,000  was  bequeathed  to  one  William  li.  Johnson,  who  on  the 
first  day  of  December,  1883,  borrowed  of  one  Joyce  $425,  executing  and  de- 
livering therefor  his  promissory  note  for  such  amount,  and  securing  its  pay- 
ment by  a  written  instrument  reading  as  follows: 

"Know  all  men  by  these  presents,  that  I.  William  R.  Johnson,  of  the  city 
of  Petaluma,  county  of  Sonoma,  state  of  California,  the  party  of  the  first  part, 
for  and  in  consfderation  of  the  sum  of  $425,  gold  coin  of  the  United  States, 
in  hand  paid  by  Martin  Joyce,  of  the  same  place,  party  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged,  have  bargained,  sold,  and  con- 
veyed, and  by  these  presents  do  bargain,  sell,  convey,  assign,  and  transfer, 
unto  said  party  of  the  second  part,  all  and  singular,  my  rights,  titles,  and  in- 
terests, of  any  and  all  kinds  of,  in,  and  to  the  estate  of  Margaret  Phillips,  de- 
ceased, and  each  and  every  part  and  parcel  thereof,  and  the  property  of  any 
and  all  kinds  belonging  to  said  estate.  And  I  do  hereby  nominate  and  appoint 
said  party  of  the  second  part  my  attorney  in  fact,  and  irrevocably  (except  as 
herein  provided,  on  payment  of  the  promissory  note  hereinafter  mentioned) 
for  me,  and  in  ray  name,  place,  and  stead,  to  receive,  receipt  for,  take,  and 
have  all  my  share,  part,  and  interest  in  said  estate,  and  the.  property  thereof . 
The  foregoing  transfer,  conveyance,  and  assignment  is  made  for  and  as  se- 
curity to  secure  payment  of  a  certain  promissory  note  for  $425,  bearing  even 
date  herewith,  of  which  the  following  is  a  copy: 

"•$425.00.  Petaluma,  December  1,  1883. 

"« On  demand,  for  value  received,  I  promise  to  pay  to  Martin  Joyce,  or  or- 
der, the  sum  of  four  hundred  and  twenty-five  dollars,  with  interest  from  date 
till  paid,  at  the  rate  of  1  per  cent,  per  month,  payable  in  United  States  gold 
coin.  Wm.  R.  Johnson.* 

" — And  upon  full  payment  thereof,  principal  and  interest,  this  assignment 
to  become  void;  the  said  party  of  the  second  part,  under  the  foregoing  as- 
signment and  power,  to  collect  and  receive  the  principal  and  interest  due 
upon  said  note. 

"In  witness  whereof  the  party  of  the  first  part  has  hereunto  set  his  hand 
and  seal  this  the  first  day  of  December,  A.  D.  1883. 

"Wm.  R.  Johnson."    fSeal.J 

On  the  eighth  day  of  December,  1883,  as  the  record  discloses,  this  note  and 
security  were  assigned  for  value  to  one  Hill,  the  respondent  here;  who  there- 
upon duly  notified  the  administrator  of  the  assignment  and  transfer,  and  filed 
the  same  among  the  papers  in  the  court  having  jurisdiction  on  the  probate  of 
the  will.  On  the  seventeenth  day  of  December,  1883,  Johnson  made  another 
assignment  of  his  interest  in  the  estate  to  his  sister,  who  is  the  appellant  here. 
The  assignment  is  in  due  form.  On  the  eighteenth  day  of  December,  1883, 
she  notified  the  administrator  of  the  assignment  made  to  her,  and  filed  it. 
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On  the  first  day  of  February,  1884,  she  filed  her  petition  for  distribution, 
claiming  all  that  had  been  bequeathed  to  her  brother,  William  H.  Johnson, 
admitting  notice  of  the  Joyce  assignment  and  note,  and  averring  that  a  suit 
had  been  instituted  in  another  court  to  set  it  aside,  but  not  stating  by  whom 
instituted.  Slie  prayed  that  the  matter  of  the  Joyce  assignment  be  settled  in 
the  court  having  jurisdiction  of  the  estate  of  the  decedent,  and  made  no  claim 
to  have  such  proceedings  stayed  to  await  the  determination  of  the  suit  to  set 
aside  the  note  and  assignment.  Before  the  filing  of  her  petition  the  admin- 
istrator had  filed  his  final  account  and  petition  for  distribution.  The  assignee. 
Hill,  duly  filed  his  petition  to  have  the  amount  of  the  note  and  interest  dis- 
tributed to  him  out  of  Johnson's  share  of  the  estate.  Upon  the  three  peti- 
tions the  matter  oC  distribution  was  heard  before  the  superior  court  of  So- 
noma county.  The  trial  resulted  in  the  distribution  to  Hill,  from  Johnson*s 
share  of  the  amount  due  upon  the  note  and  interest,  and  the  balance  to  his 
sister,  the  appellant  here.  The  due  execution  of  the  note  to  Joyce,  and  that 
it  was  for  value,  and  that  the  assignment  to  him  was  for  value,  and  duly 
made,  executed,  and  delivered,  served  on  the  administrator,  and  filed  in  court, 
was  admitted  by  counsel  for  the  appellant.  This  trial  was  had  on  the  fourth 
day  of  February,  1884.  and  by  the  record  it  appears  that  the  action  to  cancel 
the  note  was  commenced  by  the  appellant  on  the  thirtieth  day  of  Januao% 
1884,  five  days  before  the  trial,  and  against  Joyce,  not  Hill,  the  then  assignee, 
and  that  no  service  of  the  summons  or  complaint  thenin  had  been  had,  and 
no  plea  or  appearance  made  or  had,  by  the  defendant  Joyce  therein. 

It  does  not  appear  from  the  record  precisely  what  the  grounds  of  the  suit 
for  cancellation  of  the  note  were.  According  to  the  admissions  of  the  ap- 
pellant's attorney,  the  note  was  made  for  value,  and  no  fraud  appears  to  have 
tainted  it.  The  appellant  contends,  however,  that  the  assignment  conveyed 
no  interest  in  the  estate  to  Joyce  or  his  assignee,  Hill,  but  was  a  mortgage, 
with  a  defeasance  to  secure  a  debt,  without  authority  to  pay  it;  that  neither 
of  such  parties  were  the  grantees  of  W.  E.  Johnson,  and  therefore  not  entitled 
to  have  any  distribution  made  to  them  directly ;  and  that  the  plea  of  lis  pendens 
was  sustained  by  the  evidence,  and  should  have  been  held  good. 

As  we  view  the  matter,  the  assignment  and  note,  taken  together,  trans- 
ferred to  any  bona  fide  assignee  thereof  the  legal  title  to  so  much  of  the  money 
bequeathed  to  Johnson  as  should  bedue  on  the  note  when  the  distribution  was 
made,  and  that,  therefore,  so  far  as  that  matter  is  concerned,  Hill  was  entitled 
to  that  which  the  court  awarded  him.  A  similar  assignment  and  decree  for 
the  distribution  of  money,  as  distinguished  from  real  property,  was  upheld  in 
Estate  of  Hite,  Myr.  Prob.  232,  and,  as  we  think,  properly. 

There  certainly  was  no  other  suit  pending  to  which  Hill  was  a  party,  nor 
does  the  record  sufliciently  disclose  that  any  other  was  pending  which  could 
affect  the  rights  of  the  parties  to  the  proceedings  in  the  matter  of  the  distri- 
bution; for  the  petition  which  assumes  to  allege  the  pending  suit  as  a  bar  to 
the  respondent's  right  does  not  state  who  the  parties  to  that  action  were,  or 
the  grounds  upon  which  it  was  based.  The  evidence  does  not  show  that  Hill 
was  a  party  .to  that  suit,  but,  to  the  contrary,  that  it  was  brought  against 
Joyce,  and  there  is  no  pretense  made  therein  but  what  the  note  was  made  for 
a  valuable  consideration,  and  without  fraud.  To  us  it  is  clear  that  Hill  was 
entitled  to  that  which  the  court  awarded  him,  and  we  perceive  no  ground, 
either  legal  or  equitable,  upon  which  to  reverse  the  decree  of  that  tribunal. 

It,  and  the  order  denying  a  new  trial,  should  be  affirmed. 

We  concur:    B£LCH£R,  C.  C.  ;  S£Akls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg> 
ment  and  order  are  affirmed. 
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(71  Cal.  290) 

Gilbert  t>.  Sleeper.    (No.  9,473.) 
(Supreme  Court  of  Qilifamia,    November  23,  1886.) 

1,  Vendor  and  Vendeb — Obal  Agreement  for  Exchange  or  Lands — Obligations  of 
Grantee  of  One  Party— -Trusts. 

Id  1875,  A.  and  6.  orally  agreed  upon  an  exchange  of  lands.  Possession  was 
taken  by  each  under  the  contract,  and  it  was  agreed  that  deeds  sliould  be  given 
when  B.,  who  had  only  a  swani|)-land  certificate  for  his  land,  should  obtain  a 
patent.  In  1881,  A.  conveyed  all  his  property,  including  the  land  so  sold,  to  his 
wife,  who  agreed  to  carry  out  the  contract  made  with  B.  About  the  time  of  this 
conveyance  B.  paid  the  balance  due  upon  the  price  of  the  swaiup  land,  but  did  not 
then  take  out  a  patent.  In  January,  1883,  A.'s  wife  brought  an  action  against  B.  to 
recover  the  land  in  the  latter's  possession  under  the  contract.  She  had  meanwhile 
filed  a  homestead  upon  it.  B.  had  made  improvements  thereon  without  objec- 
tion being  made  by  A.  or  his  wife.  The  wife  since  A.'s  death  had  been  in  posses- 
sion of  the  swamp  land.  Held,  that  plaintiff  h^ld  the  title  impressed  with  a  trust 
in  favor  of  B.;  and  that  the  latter  having  obtained  a  patent  soon  after  the  beginning 
of  the  action,  and  tendered  a  deed  to  plaintifi;  he  was  entitled,  under  a  cross-com- 
plaint praying  for  such  relief,  to  a  performance  of  the  contract  by  her.' 

S.  Statute  of  Limitations — ^Trusts — ^Vendee  in  Possession. 

The  statute  of  limitations  will  not  run  against  a  vendee  in  possession  of  lands 
agreed  to  be  sold,  as  he  is  to  be  r^arded  as  a  cestui  que  trust,* 

Commissioners^  decision. 

Department  2.    Appeal  from  superior  court,  Lake  county. 
Action  to  recover  possession  of  lands.     Defendant  filed  a  cross-complaint, 
and  had  judgment  below.    Plaintiff  appealed. 

R,  W.  Crump,  for  api^ellant,    B,  W.  Britt,  for  respondent. 

Belcher,  C.  0.  This  is  an  action  to  recover  possession  of  17.67  acres  of 
land.  The  defendant  answered,  and,  by  way  of  cross-complaint,  set  up  an 
equitable  defense.  The  plaintiff  demurred,  and  then  answered  to  the  crosa- 
complaint.  After  trial  judgment  was  entered  in  favor  of  the  defendant,  from 
which,  and  from  an  order  denying  a  new  trial,  plaintiff  appealed.  ■ 

The  demurrer  to  the  cross-complaint  was  properly  overruled.  If  the  facts 
were  as  alleged,  the  plaintiff  held  the  legal  title  to  the  land  in  controversy  in 
trust  for  the  defendant,  and  he  was  entitled  to  the  relief  demanded. 

It  appears  from  the  record  that  in  September,  1875.  one  Jacob  Gilbert,  the 
husband  of  plaintiff,  was  the  owner  of  160  acres  of  land  in  Lake  county,  and 
the  defendant  had  a  certificate  of  purchase  from  the  state  of  a  tract  of  swamp 
and  overflowed  land  lying  adjacent  thereto.  In  that  month  the  parties  entered 
into  a  verbal  contract  to  exchange  parcels  of  their  lands,  Gilbert  taking  the 
parcel  described  in  the  cross-complaint,  and  the  defendant  the  parcel  described 
in  the  complaint.  Under  the  contract  each  party  was  to  take  and  thenceforth 
hold  possession  of  the  parcel  given  him,  and  they  were  to  execute  deeds,  each 
to  the  other,  whenever  the  defendant  should  obtain  a  patent  for  his  land  from 
the  state.  Gilbert  took  possession  of  the  parcel  given  him,  and  remained  In 
posse.ssion  of  it  till  he  died,  in  April,  1882,  and  since  his  death  the  plaintiff 
has  continued  in  possession  without  offering  to  surrender  it  to  the  defend- 
ant. When  the  contract  was  made  defendant  was  in  possession  of  the  parcel 
given  him,  and  has  ever  since  continued  in  such  possession,  and,  without  ob- 
jection from  Gilbert  or  plaintiff,  has  placed  permanent  improvements  on  the 
land  of  the  value  of  8400.  On  the  third  day  of  December,  1881,  Gilbert,  being 
then  in  very  bad  health,  under  advice  given  him  by  defendant,  and  to  save 

^Thatthe  vendor  of  lands  under  a  contract  of  sale  holds  the  legal  title  as  trastee  foi 
the  vendee,  see  Burkhart  v.  Howard,  (Or.)  12  Pac.  Rep.  79,  and  note. 

'The  statute  of  limitations  does  not  begin  to  run  against  a  cestui  que  trust  until  actual 
ouster  or  disavowal  of  the  trust.  See  Henderson  v.  Mad  ay,  (Pa.)  6  Atl.  Rep.  52,  and 
note. 
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the  expense  and  trouble  of  a  settlement  of  bis  estate  in  tbe  probate  court,  for 
llie  expressed  consideration  of  five  dollars,  conveyed  all  of  his  property,  in- 
cluding the  160  acres  of  land  before  mentioned,  to  the  plaintiff.  Before  mak- 
ing the  deed  he  exacted  from  plaintiff,  and  she  agreed,  that,  when  defendant 
should  obtain  a  patent  for  his  swamp  land  from  the  state,  she  would  execute 
10  him  a  deed  for  the  land  in  controverey,  in  accordance  with  the  terms  of 
the  contract  for  exchange.  On  the  sixth  day  of  December,  1881,  plaintiff 
filed  a  homestead  upon  all  the  land  conveyed  to  her  by  her  husband,  and  on 
the  thirtieth  day  of  January,  1883,  site  commenced  this  action.  The  defendant 
paid  the  balance  of  the  purchase  money  due  on  his  swamp  land  in  December, 
1881,  and  on  the  twentieth  of  February,  1883,  received  a  patent  therefor. 
Thereafter,  on  the  tenth  of  March  following,  he  tendered  to  plaintiff  a  good 
and  sufficient  deed  of  the  parcel  which  her  husband  took  in  exchange,  and 
which  is  described  in  the  cross-complaint,  and  she  refused  to  accept  it. 

The  court  below  found  the  facts  to  be  substantially  as  above  stated;  and, 
as  a  conclusion  of  law,  decided  "that  plaintiff  took  the  deed  of  December  3, 
1881,  which  included  the  land  here  by  her  demanded,  charged  with  the  duty 
of  conveying  to  the  defendant  such  demanded  premises  in  accordance  with 
the  previous  promise  of  her  husband,  and  upon  receiving  a  deed  from  defend- 
ant for  the  17.67  acres  of  land  described  in  his  cross-complaint." 

The  Civil  Code  provides  as  follows:  "Exchange  is  a  contract  by  which  the 
parties  mutually  give,  or  agree  to  give,  one  thing  for  another,  neither  thing, 
or  both  things,  being  money  only."  Section  18*;4.  "The  provisions  of  the 
title  on  sale  apply  to  exclianges.  Each  party  has  the  rights  and  obligations  of 
a  seller  as  to  the  thing  which  he  gives,  and  of  the  buyer  as  to  that  which  be 
takes."     Section  1806. 

Under  these  sections,  a  contract  for  the  exchange  of  lands  is  a  contract  of 
sale,  which,  as  in  other  cases  of  contracts  for  the  sale  of  lands,  may  be  en- 
forced in  a  court  of  equity  by  a  decree  for  specific  performance.  Bigelow  v. 
Armes,  108  U.  S.  10:  S.  C.  1  Sup.  Ct.  Rep.  83.  When,  therefore,  Gilbert  and 
defendant  agreed  to  exchange  their  lands,  and,  under  the  contract,  took  pos- 
session of  the  parcels  exchanged,  each  became  the  vendee  and  equitable  owner 
of  the  parcel  received  by  him ^  The  legal  title  was  retained  by  the  seller,  but 
It  was  held  by  him  in  trust  for  the  buyer,  to  be  thereafter  conveyed  at  the 
stipulated  time  and  on  the  stipulated  conditions.  If  Gilbert  had  lived,  and, 
retaining  tiie  legal  title  in  himself,  had  commenced  this  action,  there  can  be 
no  question  tliat  a  defen^se  to  the  action  like  that  interposed  here  would  have 
been  entirely  good. 

Has  tbe  plaintiff  any  greater  rights  than  her  husband  would  have  had  in  the 
case  supposed?  We  fail  to  see  that  she  has.  "It  is  a  universal  rule  that,  if 
a  man  purchases  property  of  a  trustee  with  notice  of  the  trust,  he  shall  be 
charged  with  the  same  trust,  in  respect  to  the  property,  as  the  trustee  from 
whom  lie  purchased.  And  even  if  he  pays  a  valuable  consideration,  with  no- 
tice of  the  equitable  rights  of  a  third  person,  he  shall  hold  the  property  sub- 
ject to  the  equitf&ble  interests  of  such  person.  Of  course,  a  mere  volunteer^ 
or  person  who  takes  the  property  without  paying  a  valuable  consideration, 
will  hold  it  charged  with  all  the  trusts  to  which  it  is  subject,  whether  he  have 
notice  or  not;  for  in  such  case  no  wrong  or  pecuniary  loss  can  fall  upon  him, 
in  compelling  him  to  execute  the  trust  to  whicli  the  property  that  came  to  him 
without  consideration  was  subject."    Perry,  Trusts,  §  217. 

It  is  unnecessary  to  consider  whether  the  plaintiff  paid  a  valuable  consid- 
eration for  the  property  conveyed  to  her  by  her  husband,  or  took  the  title  as 
a  mere  volunteer,  for  the  reason  that,  when  she  received  her  deed,  she  had 
actual  knowledge  of  the  exchange  that  had  been  made,  and  of  all  its  attend- 
ing circumstances.  It  must  follow  then  that  plaintiff  took  the  title  charged 
with  all  the  rights,  liabilities,  and  duties  which  at  that  time  rested  upon  her 
grantor. 
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But  it  is  insisted  that  defendant  lost  the  right  to  demand  a  deed  from 
the  plaintiff  because  he  did  not  perfect  his  title,  and  tender  his  deexl,  until 
after  the  commencement  of  this  action,  and  so  his  cause  of  action  was  barred 
by  the  provisions  of  section  339  of  the  Code  of  Civil  Procedure.  There  are 
two  sufficient  answers  to  this:  First,  the  statute  of  limitations  was  not 
pleaded;  and,  second,  Gilbert,  while  he  held  the  title,  acquiesced  in  defend- 
ant's delay  in  procuring  his  patent,  and,  besides,  the  statute  never  runs  in 
favor  of  a  trustee,  as  against  his  cestui  give  tncst,  while  the  latter  is  in  pos- 
session of  his  estate.  Love  y,Watkirt^,  40  Cal.  547;  Beebe  v.  Dottd,  22  IJarb. 
255. 

There  was  no  error  in  refusing  to  admit  in  evidence  plaintiff's  declaration 
of  homestead.  Obviously  siie  could  not,  by  flling  it,  defeat  or  impair  the 
previously  existing  rights  of  defendant. 

The  point  is  made  that  defendant  has  no  title  to  a. small  part  of  the  land 
described  in  his  cross-complaint  as  having  been  exchanged  to  Jacob  Gilbert. 
No  such  issue  was  presented  by  the  pleadings,  or  appears  to  have  been  raised 
at  the  trial.  On  the  contrary,  the  pleadings  admit  that  the  legal  title  was  in 
the  defendant,  and  the  court  so  found. 

On  the  whole,  we  find  no  error  in  the  record,  and  the  judgment  and  order 
should  be  affirmed. 

We  concur:    Searls,  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(14  Or.  98) 

David  and  others  t>.  City  of  Portland  and  others. 
{Supreme  Oourt  of  Oregon.    November  16,  1886.) 

1.  Constitutional  Law— Amending  Act  must  Set  Forth  Amended  Act— Section  22, 

Art.  4.  Const.  Ob. 

Where  a  city  has  not  hitherto  been  given  the  ]>ower  to  construct  water-works, 
an  act  authorizing  such  construction,  and  ninkini^  the  city  liable  for  the  bonds  is- 
sued therefor,  is  not  amendatory  of  an  act  declaring;  that  the  city  is  not  bound  by 
a  contract  not  in  writing,  and  not  authorized  by  a  city  ordinance,  tlie  operation  of 
tliis  act  not  being  affected  by  the  new  law,  and  therefore  need  not  set  forth  the 
previous  act,  under  the  requirement  of  iJertinn  22,  art.  4,  Const.  Or.,  that  •*  no  act 
shall  be  revised  or  amended  by  a  mere  reference  tu  its  title,  but  the  act  revised  or 
section  amended  shall  be  set  forth  and  published  at  full  length.*' 

2.  Same— Constitutional  Requirement. 

Where  au  act  purports  in  its  title  to  amend  a  city  charter,  and  in  fact  amends 
two  sections,  wlilch  are  set  forth  in  the  amending  act',  tlje  above  constitutional  re- 
quirement is  fully  complied  witli. 

3.  Office  and  Officers-Section  3,  Art.  15,  Const.  Or.  —  Requirement  of  Oath  of 

Office — Water-Works  Committee  not  Officers. 

In  an  act  providing  for  water-works  for  a  city,  and  that  certain  persons  shall  be 
the  *•  water  committee"  to  purchase  the  plant  and  issue  the  bond-*,  the  absence  of 
a  provision  requiring  tliem  to  take  an  otticial  oatii  under  section  3,  art.  15,  Const. 
Or.,  which  declares  that  ''every  person  elected  or  appoiiite<i  to  any  office  under  the 
constitution  shall,  before  entering  noon  the  duties  thereof,  take  an  oath  or  aflirma- 
tion  to  support  the  constitution  of  the  Unite<l  States,  and  of  this  state,  and  also  an 
oath  of  office,"  does  not  render  the  act  unconstitutional,  the  committee  not  being 
'*  officers  under  the  constitution." 

4.  Same— Section  2,  Art.  15,  Const.  Or. —  Official  Term  Limited  to  Four  Years — 

Water  Commissioners  not  Officers. 

The  act  placiNl  the  management  of  the  water-works  in  the  hands  of  a  water  com- 
mission, whose  term  of  office  was  10  years.  Held,  that  tlie  commissioners  were  not 
officers,  but  agents,  of  the  cor]»oration,  and  therefore  the  act  was  not  uncon}<titu- 
tional,  and  within  the  inhibition  of  section  2,  art.  15,  Ctmst.  Or.,  providing  that 
"  the  legislative  assembly  shall  not  create  any  office  the  term  of  which  shall  be 
longer  than  four  years." 
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6.  Same— Leoislativb  Control  op  Municipal  Corporations— Appointment  of  Water 
Commission. 

Such  a  commission  is  not  of  so  local  a  character  that  the  l^Islature  has  no 
authority  to  elect  or  appoint  it,  and  it  is  not  a  valid  objection  to  the  act  that  the 
commission  is  to  be  selected  by  the  committee  from  their  own  number,  and  va- 
cancies to  be  filled  by  appointment  of  the  governor.  In  the  absence  of  constitu- 
tional restrictions,  the  power  of  the  legislature  over  municipal  corporations,  ex- 
cept so  far  as  they  are  endowed  with  the  rights  incident  to  private  corporations,  is 
practically  unlimited. 

6.  Constitutional  Law— Title  of  Act  Exprbbsino  Subject. 

The  title  of  an  act  providing  for  water-works  for  the  city  of  Portland  was  '*  An 
act  to  amend  an  act  entitled  'An  act  to  incorporate  the  city  of  Portland.'"  Held 
to  be  sufficient,  under  section  20.  art.  4,'  Const.  Or.,  providing  that  *•  every  act  shall 
embrace  but  one  subject,  and  matters  properly  connected  therewith,  which  subject 
shall  be  expressed  in  the  title;"  especially  as  the  enacting  clause  was  immediately 
followed  by  a  statement  that  the  city  charter  was  amended  by  Cfoe  addition  of  a 
chapter  providing  for  water-works. 

Appeal  from  circuit  court,  county  of  Multnomah. 

A,  J/.  Tanner,  C.  E.  S.  Wood,  and  G.  If,  WiUiams,  for  appellants.  City  of 
Portland  and  others.  /.  K  Kelly  and  W,  Williams,  for  respondents,  David 
and  others. 

THAT£ii,  J.  The  respondents  commenced  a  suit  in  said  circuit  court  to 
restrain  said  "water  committee  from  constructing  certain  water-works,  and 
from  issuing  and  disposing  of  certain  bonds,  under  and  in  pursuance  of  an 
act  of  the  legislative  assembly  of  the  state  of  Oregon  entitled  *  An  act  to  amend 
an  act  entitled  "An  act  to  incorporate  the  city  of  Portland,"  approved  Oc- 
tober 24,  1882,'  approved  November  25,  1885;"  claiming  that  said  act  was 
unconstitutional  and  void,  and  that  the  issuing  and  disposing  of  said  bonds, 
as  the  obligations  of  the  city  of  Porthuid,  would  render  the  real  and  personal 
property  of  the  respondents,  and  all  other  tax-payers  in  said  city,  liable  to 
pay  a  large  amount  of  additional  taxation  for  the  interest  on  said  bonds,  and 
to  pay  the  principal  thereof  when  the  said  bonds  became  due  and  payable  ac- 
cording to  the  tenor  thereof;  and  that  respondents  would  be  subject  to  a 
multiplicity  of  actions  to  recover  the  taxes  so  wrongfully  to  be  assessed  and 
collected  from  them  to  pay  the  Interest  and  principal  of  the  bonds.  It  is  al- 
leged in  the  complaint  in  the  suit  that  the  respondents  are  residents  of  the 
city  of  Portland,  and  owners  of  a  large  amount  of  real  estate  and  personal 
property  situated  in  said  city,  and  are  tax-payers  therein.  The  acts  of  the 
appellants,  the  water  committee,  complained  of  are,  In  effect,  that  they  are  pro- 
ceeding to  carry  out  the  provisions  of  the  said  act.  The  appellants  interposed 
a  demurrer  to  the  complaint,  upon  the  grounds  that  the  facts  therein  alleged 
did  not  constitute  a  cause  of  suit.  The  circuit  court  overruled  the  demurrer, 
and  the  decree  appealed  from  was  thereupon  entered.  The  mayor  and  com- 
mon council  of  the  city  are  named  defendants  also,  and  the  ground  upon  which 
the  suit  is  sought  to  be  maintained  is  that  resident  tax-payers  have  a  right  to 
invoke  the  interposition  of  a  court  of  equity  ta  prevent  an  illegal  creation  of 
a  debt  which  they,  in  common  with  the  other  property  holdera  of  the  city, 
might  otherwise  be  compelled  to  pay. 

The  validity  of  said  act  is  questioned  upon  several  grounds.  It  is  claimed 
that  the  act  and  sections  amended  are  not  set  forth  and  published  at  full 
length, as  required  by  article  4,  §  22,  of  the  state  constitution,  which  declares 
that  "no  act  shall  ever  be  revised  or  amended  by  mere  reference  to  its  title, 
but  the  act  revised  or  section  amended  shall  be  set  forth  and  published  at 
full  length;"  that  the  members  of  the  water  committee  are  otUcers  of  the  city, 
and  are  not  required  by  the  act  to  take  an  oath  of  office.  The  heading  of  the 
act,  after  the  title,  is  as  follows:  "Be  it  enacted  by  the  legislative  assembly 
of  the  state  of  Oregon  that  the  act  entitled  *  An  act  to  incor|)orate  the  city  of 
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Portland/  "  approved  October  24, 1882,  be,  and  the  same  is  hereby,  amended 
by  adding  thereto  the  following  sections,  numbered  from  142  to  167,  inclu- 
sive of  both,  which  sections  shall  constitute  and  be  numbered  as  chapter  13 
of  said  act,  and  be  entitled  "Water- works." 

Sections  142  and  143  resid  as  follows: 

"Sec.  142.  The  city  of  Portland,  hereinafter  referred  to  as  *  the  city,*  is  au- 
thorized and  empowered  to  construct  or  purchase,  keep,  conduct,  and  main- 
tain water- works  therein  of  a  character  and  capacity  sufficient  to  furnish  the 
city,  and  the  inhabitants  thereof,  with  an  abundance  of  good,  pure,  and 
wholesome  water  for  all  uses  and  purposes  necessary  for  the  comfort,  conven- 
ience, and  well-being  of  the  same;  and  to  that  end  may  acquire,  by  purchase 
.or  otherwise,  and  own  and  possess,  such  real  and  personal  property,  within 
and  without  the  limits  of  the  city,  as  in  the  judgment  of  the  persons  herein 
authorized  to  construct,  purciiase,  conduct,  and  maintain  the  same  may  be 
deemed  necessary  and  convenient,  and  for  such  purpose  may  also  issue  bonds, 
and  dispose  of  the  same  as  hereinbefore  provided. 

"Sec.  143.  The  power  and  autho  It '  given  to  the  city  by  section  142  hereof, 
to  construct  or  purchase  water-worKs,  and  issue  and  dispose  of  bonds  there- 
for, shall  be  exercised,  as  hereinafter  provided,  by  the  following-named  sub- 
stantial tax-payers  and  bona  fide  residents  thereof,  namely,  John  Gates,  F. 
0.  Smith,  C.  H.  Lewis,  Henry  Failing,  W.  S.  Ladd,  Frank  Dekum,  L.  Fleisch- 
ner,  H.  W.  Corbett,  W.  K.  Smith,  J.  Jlioewenberg,  S.  G.  Reed,  R.  B.  Knapp, 
L.  Therkelsen,  Thomas  M.  Richardson,  and  A.  H.  Johnson,  who  shall  be 
styled  collectively  *the  water  committee,'  and  are  hereinafter  mentioned  and 
referred  to  as  'the  committee.'** 

These  two  sections  specify  the  general  power  conferred,  and  designate  the 
persons  who  are  to  exercise  it,  and  tlie  name  they  should  collectively  be  styled. 

Sections  153  and  154  of  the  act  are  as  follows: 

"Sec.  153.  For  the  purpose  of  carrying  this  act  into  effect,  the  committee 
is  authorized  to  issue  and  dispose  of  the  bonds  of  the  city  of  the  denomina- 
tion of  from  $100  to  61.000,  as  the  purchaser  may  desire,  with  interest  cou- 
pons attached  thereto,  the  par  value  of  which  shall  not  exceed  the  sum  of 
$700,000,  signed  by  its  chairman  and  countersigned  by  its  clerk;  whereby 
the  city  shall  be  held  and  considered,  in  substance  and  effect,  to  undertake 
and  promise,  in  consideration  of  the  premises,  to  pay  to  the  bearer  of  each  of 
the  said  bonds,  at  the  expiration  of  thirty  years  from  the  date  thereof,  the 
sum  named  therein,  in  gold  coin  of  the  United  States,  together  with  interest 
thereon  in  like  coin  at  the  rate  of  live  per  centum  per  annum,  payable  half 
yearly,  as  provided  in  said  coupons. 

"Sec.  154.  Whenever  and  as  soon  as  the  water-works  herein  provided  for 
are,  in  the  judgment  of  the  committee,  ready  for  use,  tliere  shall  be  selected, 
as  herein  provided,  five  persons,  for  the  purpose  of  maintaining  and  conduct- 
ing said  water-works,  who  shall  be  styled  individually  •  water  commissioners,' 
and  collectively  'the  water  commission,*  and  are  hereinafter  referred  to  as 
the  'commissioners*  and  the  'commission,*  respectively;  and  thereafter  the 
power  and  authority  hereby  given  to  tiie  city  to  keep,  conduct,  and  maintiiin 
water- works  therein  shall  be  exercised,  as  hereinafter  provided,  by  said  com- 
mission.** 

These  latter  sections  indicate  the  mode  the  power  is  to  be  exercised,  and 
the  extent  of  the  duty  of  the  committee.  The  respondents  claimed  that  the 
commissioners  referred  to  in  the  last  section  are  officers,  and  that  as  their 
tenure  of  office,  as  provided  in  section  155  of  the  act,  which  reads  as  follows: 
"Sec.  155.  The  commissioners  shall  be  selected,  in  the  first  instance,  by  the 
committee,  from  their  own  number,  for  the  several  terms  of  two,  four,  six, 
eight,  and  ten  years;  but,  in  case  a  sufficient  number  thereof  do  not  consent 
to  serve  as  such  commissioners,  the  remainder  may  be  selected  from  the  resi- 
dent tax-payers  of  the  city;  and  thereafter  the  commissionei's  shall  be  ap- 
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pointed  by  the  governor  of  the  state  from  such  tax-payers  as  follows:  In  case 
of  a  vacancy  arising  otherwise  than  by  the  expiration  of  a  term,  for  the  re- 
mainder of  the  term;  but  in  case  of  the  expiration  of  a  term,  for  the  full  term 
of  ten  years  next  thereafter," — is  more  than  four  years,  it  is  violative  of  sec- 
tion 2  of  article  15  of  tiie  constitution,"  the  last  paragraph  of  which  section 
provides  that  'Hhe  legislative  assembly  shall  not  create  any  office  the  tenure 
of  which  shall  be  longer  than  four  years."  And  another  ground  upon  which 
the  respondents  assail  the  validity  of  the  act  is  that  the  legislative  assembly 
had  no  authority,  under  the  constitution,  to  appoint  the  water  committee,  or 
authorize  that  committee  to  elect  tlie  water  commissioners;  that  it  is  a  viola- 
tion of  sections  6  and  7  of  article  6  of  the  constitution,  which  read  as  fol- 
lows: 

**Sec.  6.  There  shall  be  elected  in  each  county,  by  the  qualifieii  electors 
thereof,  at  the  time  of  holding  general  elections,  a  county  clerk,  treasurer, 
sheriff,  coroner,  and  surveyor,  who  shall  severally  hold  their  oflices  for  the 
term  of  two  yeara. 

"Sec.  7.  Such  other  county,  township,  precinct,  and  city  officers  as  may  be 
necessary  shall  be  elected  or  appointed  in  such  a  manner  as  may  be  prescribed 
bylaw." 

They  also  contend  that  the  subject  of  the  act  is  not  expressed  in  the  title, 
as  required  by  section  20  of  article  4  of  the  constitution,  which  provides  as 
follows:  "Every  act  shall  embrace  but  one  subject,  and  matters  properly  con- 
nected therewith,  which  subjects  shall  be  expressed  in  the  title;  but  if  any 
subject  shall  be  embraced  in  an  act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  expressed  in 
the  title." 

The  main  ground  of  objection  to  the  act  is  that  the  water  committee  has  no 
authority  to  construct  the  water-works  for  the  city,  and  compel  it  to  pay  for 
the  same,  without  tlie  consentof  the  people,  tlirougli  the  corporate  autiiorities; 
that  the  legislature  had  no  power  to  compel  the  authorities  of  tlie  city  to  enter 
into  a  contract  to  make  the  improvements,  or  to  authorize  the  committee  to 
Issoe  the  bonds  in  its  name,  and  make  it  liable  for  their  payment. 

These  several  objections  against  the  validity  of  the  act  have  been  presented 
to  the  court  with  much  force  and  ability,  and,  if  any  of  them  are  found  to  be 
tenable,  it  will  be  our  duty  to  pronounce  it  void,  liowever  meritorious  the 
enterprise  maybe  which  it  was  intended  to  promote.  The  constitution  of  tlio 
state  is  paramount  to  any  act  which  tlie  legislative  assembly  may  pass.  It  is 
the  voice  of  the  people,  spetiktng  in  their  original  condition,  and  binds  the 
legislative  assembly  as  well  as  private  persons.  It  declares  to  that  body  that 
its  enactments  must  be  in  accordance  with  certain  restrictions,  whicli  its  mem- 
bers have  no  more  power  to  transcend  than  has  the  humblest  person  witliin 
the  jurisdiction  of  the  state.  It  is  a  limitation  upon  legislative  power,  and 
however  formal  a  measure  may  be  enacted  by  the  legislative  assembly,  if  it 
contravenes  any  of  the  provisions  of  that  instrument,  it  will  no  more  have 
the  force  of  law  than  would  a  resolution  adopted  by  a  voluntary  assembly  of 
private  individuals.  When  the  people  established  the  state  government  they 
prescribed  in  the  outset  the  mode  in  which  legislative  power  should  be  exer- 
cised, and  especially  limited  it  in  many  particulars;  and  every  enactment  not 
in  conformity  with  that  mode,  or  which  transcends  such  limit,  is  a  nullity. 
The  duty  of  administering  the  law  devolves  upon  the  courts,  and  they  must 
of  necessity  decide  what  the  law  is,  as  appliciible  to  the  particular  case  before 
them.  Hence  they  must  determine  whether  a  legislative  act  granting  a  right, 
or  conferring  an  authority,  which  is  sought  to  be  enforced  or  exercised,  is 
valid  or  not.  If  the  constitutional  requirements  have  been  observed  in  its 
adoption,  and  it  is  found  to  be  in  conformity  with  its  provisions,  it  is  a  law; 
otherwise  it  grants  no  right,  nor  confers  any  authority.  But  whether  it  is 
constitutional  or  not  must  depend  upon  the  express  provisions  of  that  instru- 
v.l2p.no.6— 12 
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ment,  or  necessary  implication  arising  therefrom;  and  courts  should  not  ad- 
judge it  unconstitutional  unless  it  is  clearly  repugnant  to  those  provisions. 
The  people  of  this  state  possessed  originally  all  legislative  power,  subject  to 
the  restrictions  contained  in  the  constitution  of  the  United  States,  and  tliey 
have  invested  the  legislative  assembly  with  that  power  to  the  fullest  extent, 
except  so  far  as  they  have  expressly  inhibited  its  exercise,  as  before  suggested. 
The  question  in  such  cases  is  not  as  to  the  extent  of  power  that  luis  been  del- 
egated by  the  people  to  the  legislative  Jissembly,  but  as  to  extent  of  the  lim- 
itations they  have  imposed  upon  that  body.  It  therefore  becomes  essential, 
in  determining  the  various  objections  that  have  been  made  against  the  valid- 
ity of  the  act  in  question,  to  consider  whether  or  not  it  conflicts  with  the  pro- 
visions of  the  constitution  before  referred  to. 

The  argument  presented  by  the  respondents*  counsel  in  support  of  their  ' 
objection,  "that  the  act  and  sections  amended  were  not  set  forth  and  pul)- 
lished  at  full  length,"  is  that  sections  2  and  149  of  the  original  act  are  the  only 
ones  which  are  amended,  and  which  are  set  forth  and  published  at  full  length, 
and  that  neither  of  them  has  any  connection  with  or  reference  to  the  water- 
works, or  the  committee  to  construct  them;  that  no  other  sections  of  the  orig- 
inal act  are  amended  in  terms,  but  remain  in  full  force,  unless  amended  by 
implication :  that  a  number  of  sections  are  added  to  the  original  pct  not  amend- 
atory of  any  particular  section  of  it,  but  merely  supplementary  thereto;  that 
the  added  sections  do  materially  amend  by  implication  other  provisions  of  it, 
and  they  refer  as  an  example  to  section  143  of  the  original  act,  which  pro- 
vides that  "the  city  of  Portland  is  not  bound  by  any  contract,  or  in  any  way 
liable  thereon,  unless  the  same  is  authorized  by  a  city  ordinance,  and  made 
in  writing,  and  by  order  of  the  council,  signed  by  the  auditor  or  some  other 
j)erson  in  behalf  of  the  city,"  etc.  This,  in  particular,  they  claim  has  been 
amended,  or  is  attempted  to  be  amended,  by  the  act  in  question,  without  be- 
ing set  forth  and  published  as  required  by  said  section  22  of  article  4  of  the 
constitution,  and  in  violation  thereof.  It  is  undoubtedly  true  that  a  section 
of  a  statute  of  this  state  cannot  in  terms  be  amended  by  a  mere  reference  to 
the  title  of  the  act  containing  it.  The  provision  of  the  constitution  referred 
to  is  decisive  upon  that  point.  But  that  a  subsequent  statute  cannot  be 
legally  enacted  affecting  the  provisions  of  a  prior  one,  without  setting  forth 
and  publishing  the  prior  provisions  as  amended,  does  not  follow.  People  v. 
Mahaney.  13  Mich.  481,496. 

By  the  title  of  the  act  in  question  it  purports  to  be  an  amendment  of  the 
original  act  to  which  it  refers,  and  the  act  itself  does  in  terms  amend  the  two 
sections  that  have  been  referred  to,  and  which  are  set  forth  and  published 
therein  at  full  length;  but  does  it  amend  said  section  143  of  the  original  act? 
This  I  very  much  doubt.  By  that  section  the  city  of  Portland  is  not  bound 
by  any  contract,  or  in  any  way  liable  thereon,  unless  the  same  is  authorized 
by  a  city  ordinance,  and  made  in  writing,  etc.  The  amended  act  undertakes 
to  make  the  city  liable  upon  bonds  to  be  issued  in  its  name  by  the  committee. 
This  would,  seemingly,  change  the  former  provisions;  but  does  it  do  so  in 
fact?  The  contract  referred  to  in  said  section  143  must  have  been  such  a  one 
as  a  city  ordinance  could  properly  authorize, — a  contract  which  the  city  was 
empowered  to  enter  into.  The  amended  act  introduced  another  subject  in  the 
city  affairs, — one  which  the  cit^  theretofore  had  no  control  over.  It  could 
not  contract  for  the  construction  of  water-works.  No  such  conti-act  could 
have  been  authorized  by  a  city  ordinance.  The  said  section  had  no  reference 
to  any  such  contracts;  it  merely  applied  to  such  contracts  as  could  be  made 
under  existing  laws;  and  it  retains  the  same  right,  and  enjoys  the  same  im- 
munity, since  the  adoption  of  the  said  amendment,  it  had  before.  I  cannot 
see  that  said  section  has  been  amended,  or  in  anywise  affected,  further  than 
this.  The  city  may  now  become  liable  upon  a  contract  not  authorized  by  an 
ordinance  of  the  common  council,  but  not  upon  any  contract  that  can  now  or 
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could  have  been  then  authorized  by  any  ordinance  which  that  body  could 
adopt.'    It  is  unshorn  of  any  power  it  then  possessed. 

In  Dolan  v.  Barnard,  5  Or,  390,  cited  by  the  respondents'  counsel,  the 
provisions  of  the  former  statute  were  attempted  to  be  amended  by  a  subse- 
quent one  in  a  material  particular.  Those  of  the  former  provided  the  time 
when  an  assessor  should  enter  upon  the  discharge  of  his  official  duties,  and 
the  subsequent  one  changed  it  to  a  different  time.  This  the  court  held  to 
have  been  an  amendment;  but  here  there  has  been  nochanj(eat  all,  if  we  read 
tlje  two  provisions  in  accordance  with  the  construction  courts  are  compelled 
to  give  them.  If  said  section  143  is  read  according  to  its  meaning,  as  before 
indicated,  it  will  be  found  not  to  have  been  altered  or  changed  in  the  least 
by  the  subsequent  act. 

It  was  claimed  by  one  of  the  respondents'  counsel  upon  the  argument  that 
the  original  act  should  have  been  set  forth  and  published  at  full  length,  as 
amended  by  the  addition  of  the  new  sections.  Such  would  have  been  the  case 
if  the  former  act  had  been  revised;  but  the  "amendment,''  as  it  is  termed,  is 
in  the  nature  of  a  supplemental  act,  and  its  object  and  purpose  is  clearly  in- 
dicated by  the  heading, — "To  amend  the  act  entitled  'An  act  to  incorporate 
the  city  of  Portland,*  approved  October  24,  1882,"  by  adding  thereto  certain 
sections,  to  be  numbered,  and  constitute  chapter  13  of  said  act,  and  entitled 
"Water- works."  It  was  no  covert  legislation  such  as  the  constitutional  pro- 
vision was  intended  to  prevent.  No  attempt  is  shown  to  smuggle  into  the 
original  act  provisions  whose  object  and  meaning  are  obscure;  but  the  whole 
purpose  of  it  is  fully  disclosed,  and  the  average  legislator  could  not  have  been 
misled  by  an  inspection  of  it.  The  objection  to  the  act  upon  this  ground  can- 
not be  sustained. 

The  next  objection — the  objection  that  the  members  of  the  "water  com- 
mittee" are  officers  of  the  city,  and  are  not  required  to  take  an  oath  of  office 
— ^the  respondents'  counsel  ^attempt  to  sustain  by  section  3  of  article  15  of  the 
constitution,  whicli  provides  as  follows: 

"Sec.  3.  Every  person  elected  or  appointed  to  any  office  under  the  consti- 
tution shall,  before  entering  upon  the  duties  thereof,  take  an  oath  of  affirma- 
tion to  support  the  constitution  of  the  United  States  and  of  this  state,  and  also 
an  oath  of  office. " 

This  presents  the  question  whether  or  not  the  members  of  the  committee 
are  officers  under  the  constitution.  They  are  named  and  their  duties  are  pre- 
scribed in  the  act,  which  duty,  iis  we  have  seen,  was  to  construct  the  water- 
works. The  object  of  the  act  was  to  supply  the  city  of  Portland  with  water. 
In  order  to  carry  it  out  it  was  necessary  to  establish  water- works,  and  the 
gentlemen  named  were  designated  as  a  committee  for  that  purpose.  That 
they  are  "officers"  in  the  broad  sense  of  the  term,  there  can  be  no  question; 
but  whether  they  are  such  officers  as  were  intended  by  the  said  section  of  the 
constitution  is  very  doubtful.  In  order  to  be  such  officers,  they  must  have 
been  elected  or  appointed  to  an  office  under  tlie  constitution,  which  I  under- 
stand to  be  an  office  provided  for  by  that  instrument. 

In  the  case  of  McArthur  v.  Nelson,  81  Ky.  67,  cited  by  the  appellants* 
counsel,  a  district  styled  the  "Court-house  District"  had  been  created  by  the 
legislature  of  that  state,  with  a  view  to  imposing  a  tax  upon  the  people  within 
the  prescribed  boundary  sufficient  to  construct  a  new  court-house  within  the 
city  of  Newport,  Campbell  county,  in  said  state.  The  act  authorized  the 
judge  of  the  circuit  court  to  appoint  three  commissioners  of  the  district,  who 
should  hold  their  office  at  the  will  and  pleasure  of  the  judge.  It  was  made 
the  duty  of  the  commissioners  to  have  the  court-house  constructed  at  a  cost 
not  exceeding  $50,000,  and,  to  enable  them  to  raise  the  money,  they  were  au- 
thorized to  issue  bonds,  to  redeem  them,  and  to  levy  an  annual  tax  upon  the 
real  and  personal  property  in  the  district.  In  determining  tlieque^ition  as  to 
whether  such  commissioners  were  officers  or  not,  under  the  constitution  of 
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the  state,  the  court  said:  "Nor  do  we  think  it  was  necessary  for  the  legisla- 
ture to  prescribe  the  terra  of  office  for  the  commissioners,  although  they  are 
made  a  body  corporate  and  politic,  with  power  to  sue  and  be  sued,  contract 
and  be  contracted  with,  under  the  style  of  *  Commissioners  of  the  Court-house 
District.*  They  are  not  district  officers,  within  the  meaning  of  section  10  of 
article  6  of  the  constitution,  but  are  the  mere  agents  of  the  district,  required 
by  the  :ict  to  discharge  certain  duties  with  reference  to  the  building  of  the 
court-house,  and  when  those  duties  end  their  employment  terminates.  It 
could  not  have  been  Intended  by  the  fraraers  of  the  constitution  that  com- 
missionera  appointed  to  superintend  and  control  the  erection  of  stiite  or 
county  buildings,  and  to  receive  and  collect  the  taxes  from  the  sheriff  imposed 
l>y  the  act  itself,  should  be  regarded  as  district  officers,  coming  within  that 
provision  of  the  constitution  forbidding  the  creation  of  any  office  the  term  of 
which  shall  be  for  a  longer  time  than  a  terra  of  years.  *  *  *  To  hold 
that  such  commissioners  are  to  be  selected,  and  when  selected  to  be  removed, 
as  officers,  within  the  meaning  of  the  constitution,  would  be  determining  by 
judicial  precedent  every  one  charged  with  the  execution  of  a  ministerial  duty, 
under  legislative  sanction,  an  officer  whose  term  of  office  must  be  designated, 
or  the  appointment  will  be  held  invalid." 

The  question  involved  in  that  case  is  very  similar  to  the  one  here,  and  the 
language  of  the  court  expresses  the  view  we  entertain  regarding  it, — that  the 
meml)ers  of  the  water  committee  are  no  more  than  agents  of  the  city,  re- 
quired by  the  act  to  carry  out  its  provisions,  as  was  said  in  that  case  regard- 
ing the  commissioners  to  build  the  court-house.  It  might  be  said  that  the 
act  need  not  require  the  membei*s  of  the  committee  to  take  an  oath  of  office, 
and  still  be  valid,  even  if  they  came  under  the  denomination  of  "officers"  un- 
der the  constitution,  as  the  clause  in  the  constitution  upon  that  subject  is  a 
law  that  executes  itself,  and  requires  no  enabling  act  for  that  purpose;  but 
we  prefer  to  place  our  decision  of  the  point  upon  the  merits  of  the  question 
presented. 

The  next  objection  for  consideration,  as  we  have  arranged  the  several  ob- 
jections against  the  validity  of  the  act,  is  whether  the  "water  commissioners," 
as  tliey  are  styled  in  it,  and  collectively  termed  the  "water  commission," 
are  officers  whose  term  of  office  is  required  to  be  limited  by  the  clause  of  the 
constitution  contained  in  section  2  of  article  15.  before  referred  to.  Section 
154  of  the  act  is  set  out  in  full  herein,  and  it  will  be  seen  from  an  inspection 
of  it  that,  whenever  the  water-works  are  ready  for  use,  live  persons  shall  be 
selected,  as  provided  in  another  part  of  the  act,  and  thereafter  the  power  and 
authority  given  to  the  city  to  keep,  conduct,  and  maintain  the  water-works 
devolves  upon  this  commission.  The  commissioners  are  to  be  selected  in  the 
first  Instance  from  the  old  committee,  for  the  term  of  two,  four,  six,  eight, 
and  ten  years,  if  a  sutDcient  number  of  the  committee  will  consent  to  serve 
as  such  commissioners;  if  not,  the  remaihder  must  be  selected  from  the  resi- 
dent tax-payers  of  the  city.  Thereafter  the  commissioners  are  to  be  appointed 
by  the  governor  of  tlie  state,  to  fill  vacancies  for  parts  of  terms,  and  for  full 
terms,  which  are  made  10  years.  This  commission  is  to  have  full  charge  of 
the  water-works.  Each  commissioner  is  to  receive,  on  account  of  his  services 
under  the  act,  $500  a  year;  is  not  eligible  unless  he  has  paid  within  a  year 
before  his  selection  a  tax  of  not  less  than  $25 ;  and  whenever  he  shall  thereafter 
fail  to  pay  such  tax  to  the  city  for  one  year  he  shall  cease  to  be  a  member  of 
the  commission,  and  his  place  be  deemed  vacant.  The  following  sections  of 
the  act  contain  the  main  provisions  relating  to  the  powers  and  duties  of  the 
commission: 

"Sec.  158.  All  money  collected  or  received  by  the  commission,  for  the  use 
and  consumption  of  water  or  otherwise,  shall  be  deposited  with  the  treasurer 
of  the  city,  who  shall  keep  the  same  separate  and  apart  from  the  other  funds 
of  the  city,  and  pay  it  out  on  the  order  of  the  chairman  of  the  commission. 
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countersigned  by  the  cletk  thereof,  and  to  the  holder  of  any  over-due  interest 
coupons  of  the  bonds  aforesaid,  upon  the  presentation  and  surrender  thereof, 
and  not  otherwise. 

"Sec.  159.  The  commission  has  power  and  authority  (1)  to  employ,  hire, 
and  discharge,  from  time  to  time,  all  such  agents,  workmen,  laborers,  and 
servants  as  it  may  deem  necessary  or  convenient  in  the  conduct  and  manage- 
ment of  said  water- works;  (2)  to  make  ail  needful  rules  and  regulations 
for  the  conduct  and  management  of  the  same  by  the  city,  and  inhabitants 
thereof;  (3)  to  establish  rates  for  the  use  and  consumption  of  water  by  the 
city,  and  the  inhabitants  thereof,  including  the  people  living  along  the  lines, 
or  in  the  vicinity  of  the  works,  without  the  city;  (4)  to  provide  for  the  pay- 
ment of  water-rates  monthly.  In  advance,  and  to  shut  off  the  water  from  any 
house,  tenement,  or  place  for  which  the  water-rate  is  not  duly  paid,  or  when 
any  rule  or  regulation  is  disregarded  or  disobeyed;  (5)  to  do  any  other  act,  or 
make  any  other  regulation,  necessary  and  convenient  for  the  conduct  of  its 
business,  and  the  due  execution  of  the  powers  and  authority  given  it  by  the 
act,  and  not  contrary  to  law. 

"Sec.  160.  The  commission  shall  annually,  before  the  first  day  of  January, 
make  a  written  estimate  of  the  probable  expense  of  maintaining  and  conduct- 
ing the  water- works  during  the  ensuing  year,  and  also  the  cost  of  any  con- 
templated alteration,  improvement,  or  extension  thereof,  and  thereupon  as- 
certain and  prescribe,  as  near  as  it  conveniently  can,  a  water-rate  for  such 
year  as  will  insure  a  sufficient  income  from  the  sale  of  the  water  to  pay  such 
expenses  and  costs,  together  with  one  year's  interest  on  the  bonds  aforesaid, 
tlien  issued  and  outstanding. 

"Sec.  161.  After  the  expiration  of  five  yeai^  from  the  selection  of  the  com- 
mission, a  sum  equal  to  1  per  centum  on  the  par  value  of  the  bonds  aforesaid, 
then  issued  and  outstanding,  may  be  annually  estimated  for  in  fixing  the 
water-rate,  in  addition  to  the  expenses,  cost,  and  interest  aforesaid,  and  col- 
lected as  a  part  thereof,  which  sum,  when  so  collected,  shall  be  kept  and  in- 
vested, under  the  direction  of  the  commission,  as  a  sinking  fund  for  the 
payment  or  redemption  of  said  bonds. 

"Sec.  162.  The  committee  and  commission  shall  each  cause  a  quarterly 
statement,  in  detail,  of  its  receipts  and  disbursements,  to  be  made  and  signed 
by  its  chairman  and  clerk,  and  filed  by  the  city  auditor  and  clerk,  who  shall 
preserve  the  same  among  the  files  of  his  oflice,  and  shall  cause  the  same  to  be 
published  in  two  daily  papers  of  the  city;  and  the  commission  shall  cause  to 
be  so  made,  filed,  and  published,  as  a  part  of  its  hist  quarterly  report,  in  each 
year,  an  inventory  or  statement  of  the  property,  implements,  and  material, 
in  its  possession  or  control,  pertaining  to  the  water-works,  together  with  the 
condition  and  approximate  value  thereof." 

There  is  much  more  reason  for  holding  that  the  commissioners  are  officers 
within  the  meaning  of  the  constitution,  than  that  the  members  of  the  water 
committee  are;  and,  besides,  the  words,  "elected  or  appointed  to  any  office  un- 
der the  constitution,*'  do  not  occur  in  said  section  2  of  article  15.  The  lan- 
guage there,  as  already  shown,  is  simply  "that  the  legislative  assembly  shall 
not  create  any  office  the  term  of  which  should  be  longer  than  four  years;'* 
but  still  I  cannot  persuade  myself  to  believe  that  they  are  such  officers  as  said 
clause  refers  to;  that  they  will  be  any  more  than  agents  for  the  city  under 
the  act,  the  same  as  the  members  of  the  water  committee  are.  This  objection 
to  the  act  would  not,  if  it  were  to  prevail,  materially  affect  its  validity.  The 
said  commissioners  will  not,  in  all  human  probability,  be  selected  for  a  long 
time,  and  the  main  object  of  the  act  can  be  accomplished  without  carrying 
out  that  portion  of  it.  Our  attention  has  been  called  to  sections  6  and  7  of 
article  6  of  the  constitution,  relating  to  the  manner  of  selecting  county, 
township,  precinct,  and  city  officers.  The  provisions  would  have  an  impor- 
tant bearing,  no  doubt,  if  the  commissioners  were  necessarily  officers,  belong- 
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ing  to  either  class.  We  agree  with  the  respondents*  counsel  "that  in  the 
election  of  oflScers  to  administer  the  affairs  of  a  municipal  corporation 
which  are  of  a  purely  local  character,  in  which  the  state  has  no  interest,  the 
legislature  has  no  authority  either  to'  elect  or  appoint  such  otficei-s."  The 
constitution  has  pointed  out  the  mo<le  of  their  selection,  and  it  must  be  fol- 
lowed, except,  perhaps,  ha  a  temporary  expedient,  it  designates  persons  to 
administer  those  affairs  until  an  organiziition  of  the  municipal  government 
can  be  effected.  At  least  it  has  frequently  pursued  that  course,  and  I  dis- 
cover no  impropriety  in  it.  There  is,  liowever,  left  in  the  legislature  a  su- 
pervisory power  over  municipal  corporations  regarding  certain  matters, 
and  which,  in  the  absence  of  constitutional  directions,  may  be  exercised  in 
accordance  with  legislative  discretion.  As  Wius  remarked  by  the  supreme 
court  of  the  Unitetl  States  in  Barhier  v.  Connolly,  113  U.  S.  31,  S.  C.  5  Sup. 
Ct.  Rep.  357,  in  speaking  of  the  effect  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States:  "But  neither  the  amendment,  broad  and 
comprehensive  as  it  is,  nor  any  other  amendment,  was  designed  to  interfere 
with  the  power  of  the  state,  sometimes  termed  its  police  power,  to  prescribe 
regulations  to  promote  the  health,  peace,  morals,  education,  and  good  order  of 
the  people,  and  to  legislate  so  as  to  increase  the  industries  of  the  state,  de- 
velop its  resources,  and  add  to  its  wealth  and  prosperity.  From  the  very  ne- 
cessities of  society,  legislation  of  a  special  character,  having  these  objects  in 
view,  must  often  be  Iiad  in  certain  districts, — such  as  draining  marslies  and 
irrigating  arid  plains.  Special  burdens  are  often  necessary  for  general  bene- 
fits; for  supplying  water,  preventing  fires,  lighting  districts,  clearing  streets, 
opening  parks,  and  many  other  objects." 

The  respondents*  counsel  concede  that  the  power  here  referred  to  resides  in 
the  legislature,  and  have  set  forth  in  their  brief  the  doctrine  in  apt  and  ap- 
propriate language,  which  I  here  quote:  "It  is  to  be  understood,  however, 
that  the  right  of  the  qualified  electors  of  a  municipal  corporation  to  choose 
their  own  oilicers  is  confined  to  those  who  administer  the  local  affairs  of  the 
municipality,  and  that  the  legislature  has  the  unquestioned  power,  if  it  deems 
fit,  to  appoint  otficera  within  a  municipal  corporation  to  execute  and  iidmin- 
ister  laws  of  a  public  nature,  in  which  the  people  at  large  are  interested, — 
such  as  the  preservation  of  the  public  peace,  police  regulations,  and  the  like. 
In  these  the  power  of  the  legislature  is  plenary  and  undoubted,"  Page  23, 
respondents'  brief.  I  do  not  see  that  the  oppasing  counsel  differ,  or  can  dif- 
fer, in  their  respective  premises.  Their  disagreement  is  narrowed  to  the 
point  as  to  whether  the  object  of  the  act  relates  to  a  private  affair,  or  is  for 
a  public  purpose.  Upon  that,  howevei*,  their  views  diverge  very  widely;  but 
I  shall  defer  the  further  discussion  of  that  question  until  I  reach  the  hist 
objection  against  the  validity  of  the  act,  as  whatever  else  is  said  in  regard  to 
this  objection  applies  equally  to  that. 

The  objection  that  the  subject  of  the  act  is  not  expressed  in  the  title  in  ac- 
cordance witli  section  20  of  a'ticle  4  of  the  constitution,  which  provides  that 
every  act  shall  embrace  but  one  subject,  and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed  in  the  title,  is  not  maintainable  unless 
there  is  a  clear  defect  in  that  particular.  It  is  sufficient  if  the  subject  be 
stated  generally.  It  is  not  necessary  that  the  title  specify  the  object  in  all 
its  particulars.  The  provision  of  the  constitution  was  adopted  to  prevent  the 
blending  of  incongruous  subjects  in  the  same  act,  and  using  the  title  as  a 
deception.  "There  has  been  a  general  disposition  to  construe  this  provision 
of  the  constitution  liberally,  rather  that  to  embarrass  legislation  by  a  con- 
struction whose  strictness  is  unnecessary  to  the  accomplishment  of  the  bene- 
ficial purpose  for  which  it  has  been  adopted."     Cooley,  Const.  Lim.  *146. 

Neivendorff  v.  Duryea,  69  X.  Y.  557,  illustrates  the  liberality  with  which 
such  provisions  of  the  constitution  have  been  construed.  In  that  case  asim- 
ilai*  objection  was  made  to  a  private  act  of  the  legislature  of  that  state.    The 
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title  of  the  act  was  "An  act  to  preserve  the  public  peace  and  order  on  the  first 
day  of  the  week,  commonly  called  Sunday."  The  court  of  appeals  held  that 
this  was  a  sufficient  title,  under  a  similar  clause  of  the  constitution  to  the  one 
in  question,  to  an  act  forbidding  operatic  and  dramatic  performances  in  the 
city  of  New  York  on  Sunday.  The  court  said  that  the  title  was  broad  enough 
to  indicate  legislation  in  regard  to  tlie  public  peace  and  order  on  Sunday 
throughout  the  state.  Hence  it  gave  information  to  the  people  in  New  York 
city,  and  to  their  representatives  in  the  legislature,  that  that  locality  was  in- 
terested in  the  proposed  enactment. 

In  Brandon  v.  State,  16  Ind.  197,  it  was  held  by  the  supreme  court  of  that 
state  that,  "if  the  title  of  an  original  act  was  sufficient  to  embrace  the  provis- 
ions contained  in  an  act  amendatory  thereof,  it  need  not  be  inquired 
whether  the  title  of  the  amendatory  act  would  of  itself  be  sufficient."  That 
ruling  was  in  accordance  with  former  rulings  of  the  supreme  court  of  that 
state,  and  all  of  them  were  upon  a  provision  of  the  constitution  of  Indiana 
from  which  the  one  under  consideration  was  taken.  The  title  of  the  act  ia 
question  is  helped  materially  by  the  matter  immediately  following  the  enact- 
ing clause,  which  shows  very  clearly  what  the  object  of  the  act  was.  It  cer- 
tainly embraced  but  one  subject,  and  I  think  the  title  was  broad  enough  to 
indicate  the  general  object  of  the  act,  and  that,  within  the  great  majority  of 
authorities,  is  sufficient. 

The  objection  that  the  legislative  assembly  had  no  power  to  authorize  the 
water  committee  to  issue  the  bonds  in  the  name  of  the  city,  and  make  it  lia- 
ble for'  their  payment,  is,  to  my  mind,  the  most  serious  one  that  is  made 
against  the  validity  of  the  act.  And  this  brings  me  back  to  the  forit>er  ob- 
jection again.  The  power  of  the  legislature  over  municipal  corporations,  in 
the  absence  of  constitutional  restrictions,  is  unlimited,  except  so  far  as  they 
are  endowed  with  rights  incident  to  a  private  corporation;  which,  according 
to  Mr.  Dillon,  only  extends  to  the  private  advantage  of  the  particular  corpo- 
ration as  a  distinct  legal  personality,  and  to  property  acquired  thereunder,  and 
to  contracts  made  in  reference  thereto.  Section  66,  Dill.  Mun.  Corp.  (3d 
Ed.)  And  that  author,  in  section  67,  same  work,  says,  in  effect,  that  that 
description  is  unsatisfactory,  and  the  private  character  thus  ascribed  to  those 
corporations  is  difficult  to  comprehend ;  and  he  inquires  in  what  sense  powers 
conferred  and  to  be  exercised  for  the  good  of  all  the  people  of  the  place  are 
private,  and  wherein  they  differ  in  their  origin  and  nature  from  those  admit- 
ted to  be  public;  and  concludes  that  the  distinction  between  the  two  classes 
originated  in  the  courts,  to  promote  justice,  and  to  escape  technical  difficul- 
ties, in  order  to  hold  such  corporations  liable  to  private  action. 

The  supreme  court  of  Michigan,  however,  in  the  case  of  Peojiie  v.  Hurl- 
but,  24  Mich.  44,  cited  by  the  respondent's  counsel  in  support  of  their  posi- 
tion, undertook  to  distinguish  between  powers  not  municipal  and  those 
which  were,  and  classed  "boards  of  police  commissioners"  as  coming  under 
the  former  head,  and  of  "water  commissioners"  and  "sewer  commissioner 
for  a  particular  city"  as  coming  under  the  latter  head,  and  held  that  the  leg- 
islature of  that  state,  while  it  might  appoint  the  former,  had  no  power  to  di- 
vest the  city  authorities  of  a  particular  city  of  the  power  to  establish  water- 
works and  construct  sewers,  and  confer  it  upon  persons  of  its  own  designa- 
tion. This  decision  was  made  under  a  construction  which  the  court  placed 
upon  the  constitution  of  the  state  in  regard  to  the  incorporation  of  cities  and 
villages,  and  the  election  and  appointment  of  their  officers.  It  is  entitled  to 
great  respect  and  consideration,  but  it  by  no  means  settles  the  question  as  to 
what  authority  belongs  to  the  local  affairs  of  a  city,  and  what  is  of  a  public 
nature;  nor  does  it  necessarily  follow  that  this  court  should  construe  provis- 
ions of  the  constitution  of  this  state  the  same  as  that  court  construed  a  simi- 
lar provision  of  the  constitution  of  that  state.  The  past  history  of  the  state, 
and  the  circumstances  attending  the  adoption  of  a  constitutional  provision. 
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may  have  mach  to  do  with  the  construction  courts  give  It.  Besides,  the  leg- 
islative assembly  of  this  state  lias  not  attempted  by  this  act  to  usurp  any* 
power  possessed  by  the  city  of  Portland  at  the  time  of  its  adoption.  It  has 
simply  undertaken  to  supply  its  population  of  more  than  30,000  inhabitants 
with  pure  water  at  reasonable  rates,  from  a  point  beyond  the  city  limits,  and 
to  accomplish  it  in  the  manner  pointed  out  in  the  act;  and  if  that  is  a  matter 
of  public  interest,  then  tlie  legislature  had  the  right  to  appoint  agents  througli 
which  it  might  be  accomplished,  unless  tlie  constitution  of  the  state  has  de- 
prived it  of  tlie  authority. 

Counsel  on  both  sides  have  cited  a  number  of  authorities  as  to  the  character 
of  such  a  power.  They  do  not  differ  in  the  main.  Both  concede  that  pri- 
marily municipal  corporations  are  public,  and  their  powers  governmental. 
But  it  is  claimed  upon  the  part  of  the  respondents,  and  they  have  produced 
several  authorities  to  show,  that  they  are  also  endowed  with  peculiar  powers 
and  Cfipacities  for  the  benefit  and  convenience  of  their  own  citizens,  and  that 
these  are  of  a  private  nature,  and  the  state  amnot  interfere  with  them,  for 
the  reason  that  they  are  private. 

Thus,  in  Atkins  v.  Town  of  Randolph,  31  Vt.  226,  it  was  held  that  an  act 
for  the  appointment  of  an  agent  of  the  town  by  the  county  commissioners, 
with  power  to  purchase  liquors  on  the  credit  of  the  town,  and  to  sell  the  same 
for  certain  specified  purposes,  and  to  account  for  and  pay  over  the  proceeds  to 
the  town  as  prescribed,  was  unconstitutional;  and  the  town«  not  having  con- 
sented to  the  appointment,  or  rather  the  contract,  was  not  liable  for  the  liq- 
uors purchased  upon  its  credit  by  such  agent  pursuant  to  the  act,  because,  the 
court  said,  the  contracts  were  of  a  private  character,  although  they  would 
conduce  to  the  public  good  by  enabling  the  government  to  suppress  traffic  in 
intoxicating  liquors.  The  court  was  clearly  correct  in  its  conclusion,  if  its 
premises  were  correct.  If  the  contracts  weVe  of  **a  private  character,"  the 
legislature  could  not  provide  that  the  town  should  enter  into  them  against  its 
will. 

In  all  that  class  of  cases  cited  by  the  respondents*  counsel,  where  the  au- 
thority has  been  denied,  the  decisions  havet)een  placed  upon  the  ground  that 
the  power  attempted  to  be  exercised  related  to  a  private  affair  of  the  corpora- 
tion. This  class  of  decisions  has  in  some  instances  undertaken  to  draw  the 
line  between  powere  which  are  governmental  in  their  nature  and  those  which 
relate  to  local  convenience  for  the  citizen,  and  to  place  those  relating  to 
water,  gas,  and  public  parks  on  t\\Q  quasi  private  side  of  the  corporation,  and 
the  respondents'  counsel  strenuously  insist  that  these  subjects  perse  relate 
to  private  affairs.  I  doubt  whether  such  is  the  rule.  Subjects  of  that  char- 
acter might,  under  some  aspects,  be  regarded  as  belonging  to  the  private 
affairs  of  a  corporation;  but  under  others,  would  be  regarded  as  a  public  mat- 
ter. The  legislature  is  often  the  judge  in  such  cases.  It  has  frequently 
authorized  municipal  corporations  to  take  land  for  a  public  park,  for  water- 
works, and  for  bringing  water  into  a  town.  Brooklyn  Park  Commissioners 
v.  Ai-msti'ong,  45  N.  Y.  234;  Kans  v.  Mayor,  etc,,  of  Baltimore,  15  Md.  240; 
section  597,  Dill.  Mun.  Corp.;  Inhabitants  of  Wayland  v.  County  Comers 
Middlesex,  4  Gray,  500. 

The  court  in  Attorney  General  v.  City  ofEau  Claire,  37  Wis.  435,  held  that 
providing  for  the  erection  of  water-works  "is  so  essentially  a  public  and  mu- 
nicipal purpose  that  it  is  obvious  that  the  city  can  take  any  legitimate  power 
In  aid  of  it.  Dillon,  in  section  597,  supra,  says  that  the  exercise  of  the  right 
of  eminent  domain  for  the  purpose  of  supplying  the  inhabitantsof  towns  with 
pure  water  is  clearly  a  public  use;  and  in  4  Gray,  500,  supra,  where  land  waa 
taken  to  supply  the  city  of  Boston  with  pure  water,  the  court  said:  "The  pe- 
titioners seek  to  take  the  case  out  of  the  rule,  contending  that  in  this  case  the 
appropriation  of  property  cannot  be  held  to  be  for  public  use;  its  benefits  be- 
ing confined  to  one  city  alone,  and  not  shared  by  the  whole  public.    This  ob- 
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Jection,  it  is  obvious,  goes  deeper  than  to  the  mere  question  of  taxation, — to 
the  validity  of  the  act  itself;  for  It  can  onlv  be  on  the  ground  that  this  land 
was  taken  for  public  use  that  the  exercise  of  the  right  of  eminent  domain  by 
the  government  can  be  justified.  But  we  think  it  is  too  narrow  a  view  of  the 
object  and  purposes  of  the  act.  Many  public  works  would  perhaps  be  found 
to  be  peculiarly  beneficial  to  the  city  or  town  in  which  they  are  located,  though 
the  benefits  are  not  restricted  and  confined  to  such  town  or  city.  In  the  pres- 
ent case  the  benefits  are  shared  by  a^  large  portion  of  the  public  directly,  and 
indirectly  by  the  whole  commonwealth.  It  would  be  difficult,  we  think,  to 
find  any  class  of  cases  in  which  the  right  of  eminent  domain  is  more  justly  or 
wisely  exercised  than  in  provisions  to  supply  our  crowded  towns  and  cities 
with  pure  water, — provisions  equally  necessary  to  the  health  and  safety  of  the 
people.  It  is,  perhaps,  scarcely  necessary  to  remark  that  it  is  for  the  legis- 
lature, in  the  first  in^^tance,  to  determine  what  may  be  regarded  as  a  public 
use,  and  that  it  is  only  in  a  clear  case  of  departure  from  the  rule  that  this 
court  would  feel  justified  in  determining  such  an  act  to  be  invalid. 

In  New  Orleans  Gas  Co.  y.  Louisiana  Light  Co.,  115  U.  S.  650,  S.  0.  6 
Sup.  Ot.  Rep.  252,  the  supreme  court  of  the  United  States  lield  that  a  legis- 
lative grant  of  an  exclusive  right  to  supply  gas  to  a  municipality  and  its  in- 
habitants through  pipes,  etc.,  upon  condition  of  performance  of  service  by  the 
grantee,  was  a  grant  of  franchise  vested  in  the  state;  that  it  was  a  business 
of  a  public  nature,  and  meets  a  public  necessity.    Page  669. 

Public  parks,  gas,  water,  and  sewerage  in  towns  and  cities  may  ordinarily 
be  classed  as  private  affairs;  but  they  often  become  matters  of  public  im- 
portiince,  and,  when  the  legislature  determines  that  there  is  a  public  neces- 
sity for  their  use  in  a  certain  locality,  I  do  not  think  they  can  be  designated 
as  mere  private  affairs.  That  is  a  relative  question.  Take  the  case  at  bar. 
The  city  of  Portland  needs  a  supply  of  water.  It  has  to  be  brought  from  some 
place  outside  of  the  city.  The  matter  is  presented  to  tlie  legislature,  and  it 
determines  that  it  is  acnatter  of  public  necessity;  that  steps  should  be  taken 
to  insure  to  the  city  wholesome  water,  at  cheap  rates;' and  can  it  be  claimed 
that  it  was  a  mere  private  affair,  and  the  legislature  had  no  authority  to  in- 
terfere with  it?  It  seems  to  me  that  this  act  bears  upon  its  face  ample  proof 
that  its  object  and  design  were  to  promote  the  public  good,  and  that  it  is  the 
exercise  of  a  power  that  is  governmental  in  its  nature;  nor  do  I  discover  in 
it  any.attempt  ordesign  to  deprive  the  city  of  Portland  of  its  autonomy.  The 
city  had,  as  I  understand,  no  right  to  establish  water-works.  The  act  un- 
dertakes to  do  that,  and  give  the  city  the  benefit  of  it.  It  places  the  enter- 
prise under  the  management  of  wealthy  and  prominent  citizens  of  the  town, 
and,  to  remove  all  suspicion  of  a  job  in  the  affair,  requires  them  to  serve  with- 
out compensation.  The  sole  object  appears  to  be  for  the  benefit  of  the  city 
and  country  at  large. 

It  is  claimed  upon  the  part  of  the  respondents  that  the  benefit  can  only  be 
local;  that  other  sections  of  the  state  are  not  interested  in  it.  This  does  not 
appear  from  the  complaint,  and  we  have  the  right  to  assume  that  it  is  not  so 
as  a  matter  of  fact,  as  every  intendment  must  be  given  in  favor  of  the  legal- 
ity of  the  act.  The  court,  I  think,  has  a  right  to  take  judicial  notice  that  the 
city  of  Portland  is  the  metropolis  of  the  state;  that  its  commercial  relations  ex- 
tend to  every  section  of  the  state;  that  citizens  from  every  part  of  it  go  there 
to  dispose  of  the  products  of  the  country,  and  to  purcliase  supplies  in  return; 
that  the  country  depends  upon  it  as  a  mart,  and  that  it  depends  upon  the 
country  for  its  trade,  and  that  the  advantages  are  mutual;  that  as  it  thrives 
and  increases  in  population  it  affords  a  better  market,  and  insures  reductions 
on  the  price  of  merchandise,  and  in  addition  contributes  largely  towards  the 
revenue  of  the  state.  The  latter  is  directly  interested  in  its  advancement. 
The  people  from  every  part  of  the  state  are  drawn  there  through  business  or 
for  pleasure;  and  it  is  absurd  to  contend  that  they  would  not  be  incommoded. 
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nor  the  state  at  large  injured,  if  the  town  were  stinted  in  its  supply,  or  fur- 
nished with  a  batl  quality,  of  a  primary  and  essetftial  element  of  life.  From 
any  view,  it  seems  to  me  that  the  measure  which  is  attempted  to  be  enforced 
by  means  of  the  act  is  a  public  advantage,  and  we  must  presume  that  it  was 
necessary  to  adopt  tlie  act  in  order  to  insure  its  accoraplisliment.  It  evi- 
dently is  not  a  scheme  to  advance  the  interests  of  any  private  individual, 
but  an  enterprise  that  aims  to  benefit  an  entire  community,  and  I  must  re- 
gard it  as  public  in  its  character.  If  I  am  correct  in  this  conclusion,  tlien 
the  legislative  assembly  htui  an  undoubted  right  to  appoint  agents  to  enforce 
its  provisions,  and  to  authorize  the  issuance  of  the  bonds  in  the  name  of  the 
city.  I  concede  that  it  bears  a  semblance  of  arbitrariness,  and  that  I  would 
have  been  better  satisfied  with  it  if  the  city  autlioritiQs  had  been  allowed  to 
have  issued  the  bonds;  but  they  appear  to  acquiesce  in  it,  and,  so  far  as  we 
can  observe,  are  endeavoring  to  maintain  the  act,  and  this  court  might;  by 
intermeddling  with  the  affair,  do  the  city  a  great  damage. 

A  question  has  been  raised  as  to  the  right  of  the  respondents  to  maintain 
the  suit, — as  to  wliether  they  have  any  standing  in  court.  My  impressions 
are  adverse  to  the  right;  but,  in  view  of  the  importance  of  the  case,  we  have 
concluded  not  to  consider  it. 

Tlie  decree  appealed  from  must  be  reversed,  and  the  respondents^  complaint 
dismissed. 


(14  Or.  77) 

Lawrence  v.  Lawrence. 
(Stipreme  Court  of  Oregon,    November  3,  1886.) 

1.  Husband  and  Wipe— Contracts  between — Law  of  Oregon  in  1864. 

A  contract  between  a  husband  and  wife  living  in  Oregon  in  1864,  under  which  cer- 
tain land  was  to  be  purchased  by  the  husband,  and  the  deed  taken  in  the  wife's 
name,  is  null  and  void,  as  under  the  laws  of  that  stat«  at  tliat  time,  a  husband  and 
wife  could  not  contract  with  each  other  except  with  respect  to  the  wife's  separate 
estate.*  • 

2.  Statote  of  Limitations — Adverse  Possession — Parent  and  Child. 

The  posscsHion  of  a  step-mother  of  land  deeded  by  the  father  to  his  infant  son, 
after  the  abandonment  oi  the  family  by  the  husband,  is  not  adverse  to  that  of  the 
son,  who  continued  to  live  in  the  family.' 
8.  Equity— Quieting  Title— Adverse  Possession— Estoppel. 

A  step-mother  who,  having  the  management  of  real  estate  owned  by  her  step- 
son, gives  receipts  for  rent  thereof  in  his  name,  lists  the  property  for  taxation  in 
the  same  way,  and  by  repeated  declarations  admits  that  the  title  is  in  him,  will  not 
be  heard  to  set  up  a  claim  of  adverse  possession  in  a  suit  brought  by  him  to  quiet 
title. 

Appeal  from  Multnomah  county. 

Emmett  B.  WilUatns  and  0.  F.  Mason,  for  appellant.  M.  C,  George  and 
B.  Killin,  for  respondent. 

Strahan,  J.  This  suit  was  brought  to  quiet  the  title  to  certain  real  prop- 
erty situate  in  the  city  of  Portland.  The  complaint  alleges  tliat  the  plaintiff 
is  the  o\\ner  in  fee  of  said  premises,  and  that,  through  himself  and  his  ten- 
ants, he  has  been  in  the  actual  possession  of  said  premises  ever  since  July  6, 
1864.  The  complaint  then  sets  up  various  acts  and  claims  of  the  defendant 
whereby  she  attempts  to  assert  some  right  to  said  property,  and  alleges  the 
same  to  be  wrongful.  The  answer  denies  the  material  allegations  of  the  com- 
plaint. By  way  of  further  defense  the  answer  then  alleges  that  J.  R.  Law- 
rence, the  plaintiff's  father,  was,  on  the  sixth  day  of  July,  1864,  and  is  now, 
the  husband  of  the  defendant,  and  that  on  said  day,  and  for  many  years  there- 

»See  Valensin  v.  Valensin,  28  Fed.  Rep.  599,  and  note;  Edwards  v.  McEnhill,  (Mich.) 
16  N.  W.  Rep.  322. 

3  As  to  what  is  such  adverse  possession  as  will  create  a  good  title  by  prescription,  see 
Jaques  v.  Lester,  (III.)  8  N.  £.  Hep.  795,  and  note. 
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iifter,  he  and  the  defendant  lived  and  cohabited  together  as  husband  and  wife; 
that  about  said  day  said,  lots  were  purchased  as  a  home  for,  and  as  the  sepa- 
rate property  of,  the  defendant,  by  agreetoent  and  understanding  between 'J. 
R.  Lawrence  and  defendant, — this  defendant  paying  a  part  of  tlie  purchase 
price,  and  relying  upon  the  said  J.  R.  Lawrence  to  have  said  property  deeded 
to  the  defendant,  and  believing  that  said  property  was  her  sole  and  separate 
estate;  that  pursuant  to  said  understanding  and  agreement,  so  made  by  the 
said  J.  R.  Lawrence  with  tin's  defendant,  she  took  possession  thereof,  and  by 
her  own  labor  earned  divers  large  sums  of  money  wliich  she  in  good  faith 
turned  over  to  her  said  husband  in  payment  of  the  purcliase  price,  and  that 
she  in  good  faith  made  valuable  improvements,  built  liouses  and  fences, 
graded  the  streets,  and  improved  the  same,  and  paid  the  taxes  and  street  as- 
sessments, and  thereby  expended  large  sums  of  money  upon  said  property,  and 
bestowed  care,  labor,  and  attention,  all  of  which  was  and  is  of  the  value  of 
several  thousand  dollars,  an  exact  account  of  which  the  defendant  cannot  give, 
and  that  much  of  the  paper  evidence  thereof  is  now  in  the  possession  of  the 
plaintiff,  and  that  said  J.  R.  Lawrence  wrongfully,  unlawfully,  fraudulently, 
and  without  the  knowledge  of  this  defendant,  and  for  the  purpose  of  cheating 
and  defrauding  her  out  of  her  j  nst  rights,  and  out  of  her  property  and  home  and 
her  estate  in  the  said  lots,  procured  the  said  lots  to  be  deeded  by  J.  H.  Hayden 
and  wife  to  the  plaintiff  herein,  who  was  then  an  infant  less  than  two  years 
and  a  half  old,  having  no  estate  whatever,  and  who  did  not  pay  anything 
whatever  therefor;  that  since  said  purchase,  as  aforesaid,  plaintiff  has  not 
made,  or  caused  to  be  made,  any  improvements  thereon,  nor  made  any  him- 
self, nor  paid  any  taxes;  that  said  J.  R.  Lawrence  and  plaintiff  have  allowed 
defendant  to  expend  her  labor  and  money  upon  the  said  property,  believing 
that  she  had  a  legal  and  equitable  interest  therein  as  aforesaid.  The  answer 
then  contains  a  plea  of  the  statute  of  limitations.  And,  for  a  further  defense, 
the  answer  then  pleads  that  the  legal  title  to  said  property  is  in  J.  R.  Law- 
rence, the  husband  of  defendant,  and  that  in  1873  he  acquired  title,  in  trust 
for  the  defendant,  of  one  Charles  M.  Carter,  who  was  then  the  legal  owner 
of  said  property,  and  that  said  J.  R.  Lawrence  fraudulently,  and  with  the  in- 
tent to  cheat  this  defendant,  and  to  defraud  her  of  her  just  rights,  procured 
thelegal  title  to  be  deeded  to  himself,  and  thereby  became  the  trustee  of  defend- 
ant; that  the  defendant  is  the  owner  of  said  property;  that  she  has  been  in 
the  exclusive  possession  of  the  same,  claiming  to  own  it,  and  holding  it  ad* 
versely  to  the  plaintiff  for  more  than  18  years  last  past. 

The  reply  presented  proper  issues  on  the  new  matter  in  the  answer,  A 
supplemental  answer  was  afterwards  filed,  alleging,  in  substance,  that  the 
defendant  had  procured  a  decree  of  divorce  against  J.  R.  Lawrence,  and  that 
the  court  had  by  the  same  decree  vested  in  the  defendant  all  the  title  of  J.  R. 
Lawrence  in  the  premises  in  controversy.  The  evidence  was  taken  by  depo- 
sition, and  this  cause  is  now  before  us  to  be  tried  anew  upon  the  transcript 
and  evidence  accompanying  it. 

The  plaintiff  is  entitled  to  the  relief  prayed  for,  unless  his  right  thereto  is 
defeated  by  the  matters  alleged  in  the  answer,  or  some  of  them.  It  is  true, 
his  right  is  contested  by  the  defendant  on  th  ^  further  ground,  insisted  upon 
at  the  trial,  that  his  predecessor  had  no  title,  and  therefore  the  deed  to  the 
plaintiff  gave  him  none.  However  that  may  be,  it  is  too  late  to  call  it  in 
question.  Joseph  R.  Lawrence,  as  well  as  the  defendant  and  tlie  plaintiff, 
entered  under  the  deed  from  Hayden  made  in  1864;  and,  without  stopping  to 
discuss  the  character  of  their  possession  as  between  themselves,  at  this  time, 
it  is  sufficient  to  say  that  that  possession  was  adverse  and  hostile  to  every 
other  title  or  interest,  and  extinguished  them  all  long  before  the  commence- 
ment of  this  suit. 

The  defense  mainly  relies  upon  two  facts:  (1)  The  alleged  contract  re- 
specting the  purchase  of  the  property,  in  1864,  between  Joseph  R.  Lawrence 
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and  the  defendant,  who  was  then  his  wife;  and  (2)  the  statute  of  limitations. 
We  will  examine  these  defenses  brierty  as  they  are  presented  by  the  evidence. 

-^nd,  first,  as  to  the  contract  allied.  It  was  sulfetantially  that  "Jos.  R. 
Lawrence  said  to  the  defendant  that  tliis  piece  of  property  was  for  sale. 
Iluyden  had  it.  We  didn't  have  enough  money  to  pay  for  It  all,  so  he  went 
and  borrowed  S150  or  $200  of  the  priests  that  was  at  the  sister's  scliool  at 
the  time,  and  bought  it.  •  Now/  he  says,  *if  you  will  economize,  we  can  pay 
tiiat  note  off.*  I  was  working  then  for  different  parties.  It  was  to  be  my 
home, — to  get  away  from  tliat  old  Catholic  bell,  all  the  time  a-ringing. 
That's  what  he  said.  I  managed  it,  and  collected  the  rent  all  the  time,  from 
the  time  the  first  house  w<w  put  up.**  Law  re  nee  .caused  the  deed  from  Hay- 
den  to  be  made  to  the  plaintiff,  which  deed  wiis  duly  recorded  in  Multnomah 
county  soon  after  its  execution.  These  two  lots  were  unimproved  at  the 
time  of  the  purchase,  but  soon  thereafter  .Jose])h  11.  L.iwrence  commenced  to 
improve  them,  and  we  entertain  no  doubt  whatever  that  all  the  improve- 
ments phiced  on  said  property,  up  to  the  time  Joseph  R.  Lawrence  left  Ore- 
gon, were  made  and  paid  for  by  him.  Lawrence's  possession,  therefore,  was 
the  possession  of  the  plaintiff,  who  was  then  an  infant.  Besides,  the  alleged 
agreement  between  Lawrence  and  his  wife  touching  the  property  at  the  time 
of  its  purchase  from  Hayden  is  denied  by  Lawrence,  and  we  think  the  cir- 
cumstances surrounding  the  transaction  at  tlie  time,  as  well  as  the  defend- 
ant's conduct  and  admissions  thereafter,  show  most  conclusively  that  her 
present  claim  is  an  after-thouglit.  Taking  the  defendant's  statement  of  this 
contract  in  its  strongest  terms,  and  it  could  be  the  foundation  of  no  claim  to 
this  property.  She  paid  nothing  to  Ijawrence;  there  was  no  writing, — no  pos- 
session; and  the  money  paid  for  improvements  was  not  hers.  It  appears 
that  the  money  was  all  paid  and  advanced  by  Lawrence,  both  for  the  pur- 
chase of  the  property  and  for  the  improvements.  In  addition  to  these  ob- 
jections, a  husband  and  wife  could  not  contract  with  each  other  in  Oregon  at 
the  time  it  is  claimed  this  contract  was  made,  unless  it  was  respecting  the 
wife's  separate  property,  and  this  property  was  not  of  that  character. 

Nor  is  the  plea  of  that  statute  of  limitation  sustained  by  the  evidence.  It 
satisfactorily  appears  from  the  evidence  that  the  defendant  moved  upon  the 
land  in  question  with  her  husband,  Joseph  R.  Lawrence,  soohvafter  the  first 
house  was  built.  This  was  within  a  year  or  two  after  the  prope?^y  was  pur- 
chased. Lawrence  testifies  that  he  was  in  possession  himself  coll^Stantly, 
from  the  time  he  purchased  up  to  the  time  lie  left  Oregon,  and  that  mfl  pos- 
session was  under  the  plaintiff's  title,  and  that  he  held  the  possession  foX^^e 
plaintiff  up  to  that  time;  and,  when  he  went  away,  he  left  the  defendant Vin 
said  premises,  with  whom  th^  plaintiff  then  resided.  The  defendant's  entr^' 
was  therefore  not  hostile  to  the  plaintiff's  title,  but  in  strict  subordinationX 
thereto,  and  it  never  became  adverse.  This  view  of  the  character  of  the  de-  \ 
fendant's  possession  harmonizes  with  the  defendant's  conduct  respecting  the  ^ 
same  after  Lawrence  left  Oregon,  as  well  as  with  her  own  declarations  on  that  ^ 
subject.  On  the  first  day  of  February.  1885,  the  defendant  and  one  J.  S. 
Coulter,  a  tenant,  had  a  settlement  respecting  the  rent  of  one  of  the  houses  on 
said  premises,  at  which  time  she  gave  Ooulter  a  receipt  for  S30  in  full  for  rent 
till  March  1, 1885,  and  signed  to  said  receipt,  not  her  name,  but  the  plaintiff's. 
In  the  year  1883  the  defendant  visited  the  county  assessor's  office  of  Mult- 
nomah county  for  the  purpose  of  listing  the  property  in  dispute  for  taxation 
for  that  year.  The  assessor  furnished  her  the  usual  blank  for  that  purpose, 
and  she  instructed  him  to  fill  said  blank  with  the  name  of  Albert  J.  Lawrence, 
the  plaintiff,  which  he  did,  and  she  then,  with  her  own  hand,  signed  his  nani6 
at  the  bottom  thereof  as  owner.  In  addition  to  these  acts,  which  cannot  be 
reconciled  consistently  with  her  present  theory,  her  daughter  Susie  Stephen- 
son and  James  Rankin,  Mrs.  Wasserman,  Joseph  R.  Lawrence,  James  W. 
King,  William  Winter,  Mr.  Shulze,  Mrs.  Shane,  Mrs.  Coulter,  and  several 
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other  witnesses,  all  testified  fully  and  clearly  to  the  declarations  of  the  said  de- 
fendant admitting  in  the  most  explicit  manner  that  the  plaintiff  was  the  owner, 
and  on  none  of  those  occasions  setting  up  or  claiming  title  in  herself.  And 
these  declarations  were  continued  till  after  the  plaintiff's  return  from  Aus- 
tralia, when  she  introduced  him  to  some  of  the  tenants  as  their  future  landlord. 
Under  such  circumstances  the  statute  of  limitations  never  commenced  to  run, 
for  the  reason  that  the  defendant's  possession  was  not  adverse  in  its  inception, 
and  it  never  became  so. 

Having  reached  these  conclusions,  it  is  unnecessary  to  notice  the  other 
points  argued.  It  follows  that  the  decree  of  the  court  below  must  be  af- 
firmed. 

(The  other  Judges  concurring.) 

(»  Colo.  806)  "~"~" 

TeRPBNINO  «.  HOLTON. 
(Supreme  Court  of  Cblorado,    October  19,  1886.) 

1.  B«FEBB^C»— AtJTHOWTY  OF  COUBT  TO  RBFXB—CoirSBKT— WaIVIB  OF  OnJFXTXON. 

In  an  action  in  which  the  circumstances  authorising  a  compulsory  reference  nn- 
der  the  Ck>lorado  Code  of  Civil  Procedure  do  not  exist,  where  tne  order  fails  to  show 
that  the  reference  was  of  consent,  and  it  appeal^  from  the  transcript  that  the  ap- 
pellant did  not  object  to  the  yalidity  of  the  order  or  the  jarisdiction  of  the  referee, 
either  before  the  referee,  or  in  court  before  the  entry  of  Judgment  upon  his  report, 
and  that  he  appeared  before  the  referee,  and  proceeded  to  the  trial  of  the  matters 
submitted,  the  appellant's  conduct  will  operate  as  a  waiver  of  his  right  to  object, 
and  the  reference  will  be  upheld  on  appeal, 
i.  8avs— Entry  of  Judgmbnt— AoTHOBrrT  of  Clbbx— Noticb. 

Where  a  refer^ice  covers  the  whole  issue  before  the  oourt,  the  clerk  may  enter 
judgment  upon  his  report  without  any  order  of  the  court;  and  previous  to  tne  Col- 
orado act  of  April  10,  1885,  no  notice  was  required  before  doing  so. 

8.  EVIDENCB— CONTBSTB  OF  LoST  DbED— PROOF  OF  LoSS. 

Evidence  of  the  contents  of  a  deed  is  not  admissible  until  the  fact  of  its  loss  has 
been  establislied. 
4.  Bamb-^alb  of  Mizriifo  Claih— Wbittbn  Ihstrumbkt—Pabol  Salb. 

Where  the  proof  already  offered  has  revealed  that  the  sale  of  a  mining  claim  re- 
lied upon  was  evidenced  oy  a  written  instrument,  the  party  relying  upon  the  sale 
must  produce  the  writing,  or  account  for  its  absence,  and  evidence  of  a  parol  sale 
is  not  admissible. 
fi.  CoKsrrruTroNAL  Law— Judicial  Powbr  —  Refbbbb's  Rbpobt— Entbt  of  JtmaMEirr 
BY  Clbbx— OoDB  Civil  Pboo.  Colo.  §  192. 

That  part  of  section  102  of  the  Colorado  Code  of  Civil  Procedure  authorizing  the 
clerk  to  enter  judgment  upon  a  referee's  report  is  not,  as  an  attempt  to  make  the 
finding  of  the  referee  the  finding  of  the  court  without  its  submission  to  tlie  court, 
a  violation  of  article  6,  J  1,  of  the  Colorado  constitution,  relative  to  the  judicial 
I)Ower. 

Appeal  from  district  court,  Ouray  county. 

The  relief  sought  by  the  complaint  was  to  quiet  title  to  a  mining  claim. 
The  defendant,  Holton,  was  alleged  to  be  one  of  the  original  discoverers,  and 
to  have  been  possessed  of  an  undivided  one-half  interest  tlierein.  The  plain- 
tiff, who  is  appellant  here,  alleges  a  sale  and  conveyance  by  Hoi  ton  of  his  in- 
terest to  one  Morgan,  and  a  conveyance  by  Morgan  to  the  plaintiff.  The 
complaint  further  states  that  the  deed  from  Holton  to  Morgan  was  trans- 
mitted for  record,  and  lost  in  traTisitu,  Ho! ton's  answer  denies  the  sale,  the 
execution,  and  existence  of  the  deed,  and  the  fact  of  its  Joss.  The  cause  was 
referred  to  a  referee  for  trial  of  tlie  issues,  and  the  testimony  was  closed  with- 
out proof  of  the  loss  of  the  deed.  The  remaining  facts  are  stated  in  the  opinion. 

Caldwell  cfe  Teaman,  for  appellant,  Terpening.  Chas,  H.  Toll,  for  ap- 
pellee, Holton. 

Beck,  C.  J.  The  first  error  assigned,  and  the  first  proposition  discussed, 
hj  counsel  for  appellant,  is  that  the  court  erred  in  referring  this  cause  to  a 
referee.    Counsel  a.ssumes  that  the  reference  was  made  by  the  court  on  its 
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own  motion,  and  that  it  was  made  in  violation  of  the  statute,  since  the  cir- 
cumstances which  authorized  a  compulsory  reference  under  the  Code  of  Civil 
Procedure  did  not  exist.  No  long  account  was  to  be  examined  on  either  side; 
the  taking  of  an  account  was  not  necessary  for  the  information  of  tlie  court; 
no  question  of  fact  arose,  otlierwise  than  upon  the  pleadings;  and  the  action 
was  not  of  the  character  denominated  a  special  proceeding.  Code,  §  186. 
Whether  the  order,  therefore,  be  construed  as  directing  the  referee  to  try  the 
issues  and  report  a  judgment,  or  to  report  a  finding  of  facts  which  would 
have  the  effect  of  a  special  verdict,  viewed  as  a  compulsory  order,  it  was  is- 
sued witliout  lawful  authority  for  either  purpose;  and  in  such  ciise  a  vjilid 
judgment  could  not  be  rendered  or  entered  upon  the  report.  Bonner  v.  Mc- 
Phail,  31  Barb.  106,  116;  Scudder  v.  Snow,  29  How.  Pr.  95. 

But  in  support  of  the  judgment  it  is  argued,  as  a  legal  inference  arising 
upon  the  record,  that  the  order  of  reference  was  not  compulsory,  but  it  was 
made  upon  consent  of  the  parties  litigant.  In  support  of  this  proposition  we 
are  referred  to  the  fact,  appearing  of  record,  that  both  parties  appeared  be- 
fore the  referee,  and  submitted  their  testimony  on  the  issues  presented  by  the 
pleadings  without  raising  any  objection  as  to  the  regularity  of  the  appoint- 
ment of  the  referee,  or  the  validity  of  the  order  of  reference.  As  a  ques- 
tion of  practice,  the  order  should  state  whetherit  was'madeon  the  agreement 
of  the  parties  upon  the  application  of  one  party,  or  on  the  motion  of  the  court; 
but  a  failure  to  preserve  in  the  record  proper,  as  is  the  case  here,  the  circum- 
stances and  manner  under  which  the  order  was  made,  while  amounting  to  an 
irregularity,  does  not,  according  to  the  current  of  authority,  afford  grounds 
of  reversal  on  appeal,  where  both  parties,  without  objection  or  exception  in 
this  behalf,  appear  before  the  referee,  and  submit  to  a  trial  upon  the  merits. 
It  is  true  that  the  power  of  referring  causes  to  a  referee  for  trial  is  a  statutory 
power,  and,  in  order  to  invest  the  referee  with  jurisdiction,  must  be  exercised 
in  the  manner  provided  by  the  statute.  When  so  exercised,  the  referee  is 
vested  with  jurisdiction  to  act  for  both  judge  and  jury  in  the  trial  of  legal  ac- 
tions, and  to  act  for  and  in  place  of  the  court  in  the  trial  of  equitable  actions. 
If  the  court  assume,  of  its  own  motion,  to  refer  for  trial  to  a  referee  a  cause 
requiring  the  consent  of  the  parties,  no  obligation  is  thereby  imposed  upon 
either  party  to  observe  the  order,  or  to  attend  before  the  referee,  and  the 
rights  of  a  party  who  declines  to  attend  are  not  prejudiced.  In  such  a  case 
the  jurisdiction  of  the  referee  must  affirmatively  appear. 

The  principle  involved  is  analogous  to  acquiring  jurisdiction  of  a  party  by 
service  of  process.  But  in  such  a  case,  if  the  record  be  silent  as  to  consent, 
the  subsequent  conduct  of  the  parties  may  supply  evidence  tending  to  show 
that  they  in  fact  consented  to  the  reference.  As  appearing  to  the  action 
without  objection  when  not  served  with  process  will  waive  the  right  to  raise 
that  objection  afterwards,  so  appearing  before  a  referee,  and  tacitly  consent- 
ing to  his  jurisdiction  over  the  subject-matter  and  of  the  parties,  will  waive 
the  right  to  question  his  jurisdiction  after  judgment,  on  the  ground  <above 
mentioned.  Wells,  Jur.  51,  74.  See,  also,  as  to  irregular  references.  Buck- 
lin  V.  Chapin,  35  How.  Pr.  155. 

In  the  present  case  there  is  nothing  in  the  record  before  us  showing 
whether  the  consent  of  the  parties  was  obtained  before  the  reference  was  or- 
dered or  not.  The  order  of  reference  is  silent  upon  the  point,  and  the  tran- 
script does  not  purport  to  give  all  the  record  entries,  nor  does  it  purport  to 
contain  copies  of  all  papers  filed  in  the  case,  but  those  only  which  are  men- 
tioned in  appellant's  prcecipe.  Upon  this  record  we  cannot  say  that  the 
court,  of  its  own  motion,  referred  the  issues  to  a  referee  for  trial,  and  that  it 
did  not  act  upon  the  consent  of  the  litigants  in  making  the  order.  For  any- 
thing appearing  in  the  record,  or  stated  in  the  clerk's  certificate  attached 
thereto,  the  reference  may  have  been  ordered,  in  the  language  of  section  185, 
"upon  the  agreement  of  the  parties  filed  with  the  clerk." 
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The  following  conduct  and  acts  of  the  appellant  tend  strongly  to  indicate 
that  he  consented  to  the  order  of  reference:  He  appeared  before  the  referee 
in  person  and  by  attorney,  without  objection,  and  submitted  the  proofs  of  his 
claim  for  relief.  He  excepted  to  the  rulings  of  tlie  referee  which  were  un- 
favorable to  him,  including  his  report  and  his  findings  of  fact  and  conclusions 
of  law.  After  the  report  was  filed  in  the  district  court  appellant  filed  specific 
exceptions  thereto,  and  he  afterwards  filed  a  motion  to  set  aside  the  report, 
setting  out  in  detail  the  reasons  why  it  should  be  set  aside.  This  motion, 
and  the  exceptions  mentioned,  were  overruled  by  the  court,  when  the  appel- 
lant filed  a  motion  to  vacate  the  judgment,  assigning  several  grounds  of 
error;  but  in  all  the  exceptions  reserved  to  the  rulings  and  findings  of  the 
referee,  and  in  all  the  grounds  assigned  in  support  of  the  application  to  set 
aside  the  referee's  report,  and  to  vacate  the  judgment,  not  a  single  objection 
Vas  raised  to  the  validity  of  the  order  of  reference,  or  to  the  jurisdiction  of 
the  referee.  It  is  well  settled  that  a  party  may  waive  a  constitutional  or  stat- 
utory right  existing  in  his  favor;  and  we  must  hold  that  the  conduct  of  the 
appellant  in  this  case,  and  his  failure  to  question  the  jurisdiction  of  the  referee 
in  the  court  below,  must  operate  as  a  waiver  of  such  questions  on  appeal  from 
the  judgment.  The  presumptions  of  law  are  in  favor  of  the  regularity  of  the 
proceedings  of  the  district  court. 

The  second  proposition  laid  down  and  discussed  by  counsel  for  appellant  is: 
"The  referee  should  have  made  his  report  to  the  court,  in  obedience  to  the 
order,  and  the  court  should  have  aflSrmed  it,  and  ordered  judgment  to  be  en- 
tered, the  clerk  having  no  authority  to  enter  judgment  on  the  referee's  re- 
port, for  the  reason  that  the  referee  was  not  authorized  to  enter  judgment 
by  order  of  reference,  but  simply  to  report  to  the  court."  If  this  proposition 
be  correct,  then  the  second  and  third  grounds  of  error  are  well  assigned,  viz.: 
Second,  the  court  below  erred  in  overruling  the  plaintiff's  motion  to  set  aside 
the  report  of  the  referee;  third,  the  court  below  erred  in  overruling  plaintiff's 
motion  to  vacate  the  judgment,  and  for  a  new  trial. 

The  mode  of  procedure  indicated  in  the  second  proposition  would  be  a  good 
rule  of  practice  in  all  eases  where  the  rulings  and  decisions  of  a  referee  are 
objected  to,  and  exceptions  to  the  report  and  findings  filed,  as  contemplated 
by  section  190.  The  rule  would  include  the  case  at  bar,  since  the  rulings 
and  decisions  of  the  referee  were  objected  to  on  the  hearing,  and  no  oppor- 
tunity was  afforded,  as  the  statute  then  stood,  to  file  exceptions  to  the  report 
and  findings  prior  to  the  entry  of  judgment.  But  it  does  not  necessarily  fol- 
low that  a  different  mode  of  procedure  would  invalidate  the  judgment.  In 
the  absence  of  statutory  provisions  or  rules  of  court  to  the  contrary,  the  cur- 
rent of  authority  is  to  the  effect  that,  under  similar  Code  provisions,  a  con- 
firmation of  the  report  is  not  requisite  to  the  authority  of  the  clerk  to  enter 
up  judgment. 

Section  272  of  the  New  York  Code,  as  amended  in  1857,  provided  that 
"the  trial  by  referees  shall  be  conducted  in  the  same  manner,  and  on  similar 
notice,  as  a  trial  by  the  court.  •  *  *  They  must  state  the  facts  found 
and  the  conclusions  of  law  separately,  and  their  decision  must  be  given,  and 
may  be  excepted  to  and  reviewed,  in  like  manner,  but  not  otherwise,  and  they 
may,  in  like  manner,  settle  a  case  or  exceptions.  The  report  of  the  referees 
upon  the  whole  issue  shall  stand  as  a  decision  of  the  court,  and  judgment 
may  he  entered  thereon  in  the  same  manner  as  if  the  action  had  been  tried 
by  the  court.  When  the  reference  is  to  report  facts,  the  report  shall  have 
the  effect  of  a  special  verdict. "  Under  this  section  the  New  York  courts  held, 
prior  to  an  amendment  of  the  act  in  1870,  that  the  report  of  the  referee  was 
to  be  filed  like  a  decision  of  a  judge,  and  that  it  was  the  duty  of  the  clerk  to 
enter  up  judgment  thereon  at  once;  that,  as  a  rule,  the  report  did  not  require 
confirmation,  except  where  it  was  intended  to  be  the  foundation  of  a  future 
discretionary  act  of  the  court.    It  was  also  held  to  be  no  ground  tor  vacating 
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a  judgment  that  it  was  entered  without  leave  of  the  court,  and  without 
notice.  Heinemann  v.  Waterbury,  5  Bo3W.  686;  Oriffing  v.  Slate,  5  How. 
Pr.  205;  Bouton  v.  Bouton,  42  How.  Pr.  11;  Currie  v.  Cowles,  7  Rob.  (N. 
Y.)3. 

In  California,  under  a  similar  code  provision,  it  was  held  that  a  report  of  a 
referee  upon  the  whole  issue  stands  as  the  decision  of  the  court,  and  that 
upon  filing  the  record  the  clerk  enters  judgment  thereon  as  of  course.  Sloan 
V.  Smith,  3  Cal.  406;  Peabody  v.  Phelps,  9  Cal.  224. 

Was  the  referee  authorized  to  render  judgment  by  the  order  of  reference? 
It  may  be  conceded  that  the  order  of  reference  was  informal,  but  we  think  it 
must  be  construed  as  referring  to  the  referee,  for  trial,  all  the  issues  in  the 
action,  whether  of  fact  or  of  law,  as  contemplated  by  the  first  subdivision  of 
section  187,  being  now  section  185.  It  was  so  construed  by  the  referee,  by 
the  parties,  and  by  the  court  below.  The  referee  tried  the  issues  raised  by 
the  pleadings,  determined  the  rights  of  the  parties,  and  then,  in  conformity 
with  the  order  of  reference  and  with  the  statutes,  reported  to  the  court  his 
findings  of  fact  and  conclusions  of  law;  also  the  testimony  taken,  and  objec- 
tions thereto.  No  objections  were  raised  or  exceptions  reserved,  in  the  court 
below,  to  the  validity  of  the  reference,  or  to  the  jurisdiction  of  the  referee  to 
try  the  issues;  and  the  order  of  reference  being,  in  our  judgment,  broad 
enough  to  cover  the  action  taken  under  it,  the  authority  of  the  referee  must  be 
sustained.  It  follows,  therefore,  that  the  objection  to  the  clerk's  authority 
to  enter  up  the  judgment  on  the  report  filed  is  groundless. 

Respecting  the  complaint  that  the  judgment  was  entered  immediately  upon 
the  filing  of  the  report,  and  without  previous  notice  to  the  appellant,  it  is  to 
be  observed  that,  as  the  law  then  stood,^  notice  was  not  required.  Tlie  entry 
of  judgment,  however,  did  not  deprive  appellant  of  any  substantial  objec- 
tions which  he  may  have  reserved  to  the  proceedings.  Objections  could  have 
been  and  were  presented  on  a  motion  to  vacate  the  judgment  and  for  new 
trial.     This  is  the  doctrine  of  the  authorities  to  which  we  have  referred. 

As  regards  the  several  objections  raised  in  behalf  of  the  appellant  in  the 
court  below,  we  have  examined  them,  and  find  none  of  them  to  be  of  a  sub- 
stantial character. 

In  respect  to  the  exclusion  of  parol  proof  of  the  contents  of  the  deed  al- 
leged to  have  been  executed  by  defendant,  Holton,  to  Morgan,  the  appel- 
lant's grantor,  the  ruling  is  sustained  by  well-settled  principles  of  law.  One 
of  the  modes  of  acquiring  title  to  mining  claims  is  by  deed  from  the  owner, 
which  is  the  mode  stated  in  the  complaint  whereby  the  appellant  acquired  the 
title  in  controversy.  It  is  further  stated  therein  that  Morgan  acquired  his 
title  by  deed  from  Holton,  who  was  one  of  the  original  locators,  and  that  this 
deed  was  lost  while  being  transmitted  for  record.  The  answer  denies  the  sale 
to  Morgan,  and  that  such  a  deed  as  that  alleged  to  have  been  lost  was  e>xe- 
cuted,  or  ever  existed.  Appellant  having  introduced  witnesses  who  testified 
that  such  deed  was  executed  and  delivered,  evidence  of  its  contents  was  not 
admissible  until  the  fact  of  its  loss  had  been  first  established.  Bruns  v. 
Clase,  11  Pac.  Rep.  79. 

Appellant  also  offered  to  prove  a  parol  sale  of  the  claim  by  Holton  to  Mor- 
gan, and  his  counsel  now  cites  us  to  the  doctrine  laid  down  in  Patterson  v. 
Keystone  31.  Co.,  30  Cal.  360,  holding  that,  where  a  written  conveyance  of  a 
mining  claim  is  pleaded,  a  verbal  conveyance  may  be  proven.  This  case, 
however,  proves  too  much,  since  it  holds  that,  if  the  sale  be  in  writing,  it 
must  be  proven  by  producing  the  writing,  or  by  proof  of  its  contents,  after  fi rat 
establishing  the  fact  of  its  loss. 

As  to  the  motion  made  by  the  appellant,  on  the  next  day  after  the  closing  of 
the  testimony,  for  leave  to  amend  the  pleadings  to  conform  to  the  proof,  we 

»Previoub  to  the  act  of  April  10, 1885. 
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perceive  no  abuse  of  discretion  in  the  denial  thereof.  Tliis  motion,  wind 
was  in  writing,  did  not  state  what  amendments  appellant  desired  to  make  in 
the  pleadings.  If  be  proposed  to  strike  out  the  averment  of  the  written  sale, 
and  to  substitute  therefor  an  averment  of  a  parol  sale,  the  amendment  would 
have  availed  liim  nothing  under  the  authority  cited.  Appellant  had  already 
proven  by  witnesses  that  the  sale  relied  upon  was  evidenced  by  a  written  in- 
strument, and  the  rule  which  requires  the  production  of  the  best  evidence 
would  have  required  him  to  produce  the  writing,  or  to  account  for  its  absence. 
He  failed  to  do  either  on  the  trial.  Ijpaving  out  of  view,  therefore,  the  tes- 
timony of  the  appellee,  which  was  to  tJie  effect,  that  no  sale,  either  written 
or  parol,  was  ever  made  to  Morgan,  the  cliaracter  of  the  appellant's  testimony 
would  not  have  entitled  him  to  Recover  by  a  mere  amendment  to  the  plead- 
ings. 

Appellant's  third  proposition  is:  "If  section  192  of  the  Code^  attempts  to 
make  the  finding  of  the  referee  the  finding  of  the  court,  without  its  submis- 
sion to  the  court,  and  authorizes  the  clerk  to  enter  judgment  on  such  finding 
without  its  being  first  submitted  to  the  court,  such  part  of  the  section  is  un- 
constitutional." 

The  constitutional  provision  supposed  to  be  violated  is  section  1  of  article 
6:  "The  judicial  power  of  the  state,  as  to  matters  of  law  and  equity,  except 
In  this  constitution  otherwise  provided,  shall  be  vested  in  a  supreme  court, 
district  courts,  county  courts,  justices  of  the  peace,  and  such  other  courts  as 
may  be  created  by  law  for  cities  and  incorporated  towns." 

This  is  a  usual  provision  of  state  constitutions,  and  has  not  been  held  to 
interfere  with  statutory  regulations  prescribing  the  mode,  manner,  and  time 
for  the  performance  of  judicial  acts,  find  the  entry  of  judgments.  When  a 
statute  authorizes  proceedings  to  bo  prosecuted  to  final  judgment  upon  con- 
sent of  parties  in  a  mode  which,  but  for  such  consent,  would  be  liable  to  con- 
stitutional objections, — as  tl»e  trial  of  the  issues  before  a  referee, — the  con- 
sent of  the  parties  operates  as  a  waiver  of  objections.  The  same  principle 
was  invoked,  before  the  adoption  of  tlie  Code,  to  sustain  summary  proceed- 
ings. Thus,  in  a  judgment  by  confession,  the  entire  proceedings,  from  the 
filing  of  the  complaint  to  the  entry  of  judgment,  might  occur  in  vacation,  if 
the  statute  so  provided.  So  of  the  proceeding  by  arbitration,  wherein  the 
parties  litigant  consent  to  submit  their  differences  to  certain  persons  not  in 
judicial  authority,  whose  adjudication  shall  be  filed  in  court,  and  judgment  en- 
tered thereon.  Analogous  in  principle  to  the  foregoing  examples  is  that  of 
judgment  by  default.  In  this  instance  no  express  consent  is  given.  The 
court  acquires  jurisdiction  of  the  subject-matter,  and  of  the  person  of  the  de- 
fendant, by  the  filing  of  the  declaration  or  complaint,  and  by  the  service  of 
its  proces^;  Ample  time  and  opportunity  being  affcu'ded  the  defendant  to 
appear  and  interpose  a  defense  to  the  action,  his  neglect  to  do  so  was  con- 
strued as  a  waiver  of  his  rights,  and  as  an  implied  consent  to  the  entry  of 
judgment. 

The  decisions  of  this  court,  to  which  we  are  referred  by  counsel,  holding 
that  valid  judgments  could  not  be  entered  in  vacation,  are  biised  upon  the 

» Section  192  of  the  Colorado  Code  of  Civil  Procedure  1877  is  in  these  terms:  "The 
referees  shall  report  their  findings,  together  with  all  the  evidence  and  objections  thereto, 
in  writing,  to  the  court,  within  ten  days  (or  within  sucli  further  time  as  may  be  al- 
lowed by  the  court)  after  the  testimony  shall  have  been  closed  and  the  facts  found,  and 
the  conclusions  of  law  shall  be  separately  stated  therein.  The  finding  of  the  referees 
upon  the  whole  issue  shall  stand  as  the  finding  of  the  court,  unles<*  excepted  to  bv 
either  party,  and  received  [reviewed]  by  the  court,  and,  uptm  filing  the  finding  with 
the  clerk  of  the  court,  judgment  may  be  entered  thereon  in  the  same  manner  as  if  the 
action  hail  been  tried  by  the  court.  The  finding  of  the  referees  may  be  excepted  to  and 
reviewed  by  the  court,  on  the  filinj*  of  exceptions  to  the  report  and  findings  by  either 
party.  VThen  the  reference  is  to  report  the  facts,  the  finding  reported  shall  have  the 
effect  of  a  special  verdict." 

v.l2p.no.6— 13 
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absence  of  statutory  authority;  all  having  occurred  prior  to  the  adoption  of 
the  Civil  Code.  The  doctrine  of  these  case?  is  that  consent  alone,  in  the  ab- 
sence of  statutory  authority,  will  not  confer  jurisdiction.  Thus,  in  Filley  v. 
Codyy  4  Colo.  110,  wherein  the  parties  had  stipulated  that  tlie  motion  for  a 
new  trial  should  be  heard  and  determined  in  vacation,  and,  if  denied,  judg- 
ment should  be  rendered  as  of  the  trial  term,  the  court  held,  on  principle  and 
on  the  authority  of  Cooper  v.  American  Fits,  Co.,  3  Colo.  318.  that,  in  the  ab- 
sence of  statutory  authority,  a  judgment  rendered  in  vacation  was  void.  In 
Kirtley  v.  Marshall  Silver  Min.  Co.,  4  Colo.  Ill,  a  demurrer  to  the  bill  was, 
by  stipulation  of  the  parties,  heard  and  decided  in  vacation;  and,  the  demur- 
rer being  sustained,  a  decree  was  entered  up  dismissing  the  bill.  The  court 
say:  "This  was  error.  In  vacation,  under  the  old  system  of  practice,  the 
judge  had  no  authority  to  render  the  decree.  The  court  alone  had  power  to 
hear  and  determine  the  issue  raised  by  the  demurrer.  To  hold  that  the  de- 
cree is  valid  would  be  to  assert  that  parties  may  confer  jurisdiction  by  con- 
sent, which  ciinnot  be  admitted."     Other  cases  are  to  the  same  effect. 

But  the  present  case  arises  under  a  different  system  of  practice, — ^a  system 
which  provides  statutory  authority  for  the  acts  performed.  And,  in  addition 
to  such  authority,  the  proceedings  here  were  sanctioned  by  the  consent  of  the 
parties.  It  is  a  feature  of  the  Code  system  that  much  judicial  work  may  be 
performed  in  vacation;  and,  if  we  were  compelled  to  rule  in  this  case  in  the 
manner  insisted  upon  by  appellant's  counsel,  it  would  seriously  embarrass  the 
courts  in  their  practice  under  this  system.  The  Code  authorizes  the  entry  of 
judgments,  in  certain  cases,  without  the  actual  presence  of  either  the  court 
or  judge.  It  is  true,  as  shown  by  Chief  Justice  Dixon  In  ^"^ells  v.  Morton, 
10  Wis.  423,  that  this  has  always  been  done;  but  it  was  done  covertly,  and 
cloaked  over  by  a  fiction  whereby  it  appeared  as  if  it  had  been  done  at  the 
preceding  term. 

The  opinion  of  this  court  in  Phelan  v.  Ganehmj  5  Colo.  14,  contrasted  with 
the  prior  decisions  referred  to,  illustrates  the  effect  of  statutory  regulations 
upon  the  course  of  judicial  pro'eedings.  Section  150  of  the  Code,  as  origi- 
nally enacted,  authorized  judgments  to  be  entered  up  by  the  clerk  in  vacation, 
in  the  cases  therein  specified,  on  failure  of  the  defendants  to  appear  and  de- 
mur or  answer.  The  opinion  adverts  to  the  fact  that  the  courts  of  many  of 
the  states  have  acted  under  similar  statutory  provisions  for  many  years,  and 
that  the  validity  of  the  judgments  so  entered  have  been  upheld  by  the  decis- 
ions of  the  highest  courts  of  the  code  states.  The  learned  justice  further  says 
that  the  theory  upon  which  judgments  in  such  cases  are  founded,  is  that  the 
judgment  is  the  sentence  which  the  law  pronounces  as  the  sequence  of  statu- 
tory conditions;  that  the  statute  directs  the  judgment;  and  that  the  clerk 
acts  as  the  agent  of  the  statute  in  entering  it  upon  the  records  oJP  the  court. 

In  the  present  case  the  issues  were  referred  to  a  referee  for  trial,  by  con- 
sent. He  was  ordered  to  report  his  findings  and  conclusions  in  vacation.  . 
The  statute  required  the  clerk  to  enter  judgment  thereon,  upon  the  filing 
of  the  report.  This,  however,  did  not  operate  to  deprive  appellant  of  his 
right  to  have  all  the  proceedings  fully  reviewed  by  the  court.  Hattenback  v. 
Hoskims,  12  Iowa,  109;  Roberts  v.  Ca^s,  27  Iowa,  225. 

These  views  do  not  conflict  with  those  announced  in  ffaverly  I,  M.  Co,  v. 
Hor/ycutU  6  Colo.  574,  wherein  it  was  held  that  a  judge  of  a  court  cannot,  even 
by  consent  of  parties,  vacate  his  seat  upon  the  bench,  and  authorize  a  mem- 
ber of  the  bar  to  administer  the  judicial  office  in  the  trial  of  a  cause.  In  one 
case  the  testimony  is  reported  to  the  court,  together  with  the  rulings  of  the 
referee  and  exceptions  thereto,  while  the  court,  retaining  its  jurisdiction  over 
the  cause,  may  reverse  such  rulings  and  findings,  and  render  a  wholly  differ- 
ent judgment  from  that  reported  by  the  referee;  but  in  the  other  case  the 
powers  of  the  court  itself  would  be  usurped  by  a  citizen  who  has  not  been 
chosen  to  the  judicial  office  in  the  manner  provided  by  the  constitution,  and 
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who  may  not  possess  the  constitutional  qualifications  therefor.  In  one  case 
the  conrt  maintains  its  constitutional  organization,  and  its  jurisdiction  over 
the  cause  as  well,  while- in  the  other  the  proceeding  would  be  outside  of  any 
legally  constituted  authority. 

Being  of  opinion  that  no  substantial  errors  have  intervened,  the  judgment 
will  be  affirmed. 


(9  Colo.  348) 

KaSSON  V,  FOLLETT. 

(Supreme  Court  of  Colorado.    November  12,  1888.) 

Appeal— Pbocbedings  Abovp.— Dismissal— Time  of  Filing  Transcript. 

An  appeal  to  a  district  court  is  rightlv  dismissed  for  failure  of  the  appellant  to 
cause  a  transcript  of  the  proceedings  below  to  be  filed  in  the  district  court  within 
the  time  required  by  a  rule  of  the  said  court,  notwithstandiiigf  that  the  statute  au- 
thorizing the  appeal  prescribes  no  time  within  which  the  transcript  shall  be  trans- 
mitted to  the  appellate  court. 

• 
Error  to  district  court,  Chaffee  county. 

McDonald  <&  Norris,  for  plaintiff  in  error,  Kasson,  J.  B.  BisselU  for  de- 
fendant in  error,  Foliett. 

Beck,  C.  J.  This  action  was  originally  instituted  in  the  county  court  of 
Chaffee  county,  by  Foliett,  the  defendant  in  error,  who  obtained  judgment 
therein  against  Kasson,  the  plaintiff  in  error.  The  latter  prayed  an  appeal  to 
the  district  court,  and  perfected  the  same  by  the  filing  of  an  appeal-bond.  The 
appeal  was  afterwards  dismissed  for  failure  of  Kasson  to  cause  a  transcript 
of  the  proceedings  below  to  be  filed  in  the  district  court  within  20  days  after 
the  perfection  of  his  appeal,  as  was  required  by  rule  12  of  said  court. 
This  action  of  the  district  court  is  assigned  for  error,  and,  in  support  of  the 
assignment,  we  are  referred  to  the  case  of  Swenson  v.  Qirard  F.  &  M.  Ins, 
Co.,  4  Colo.  475,  wherein  the  court  say  that  the  making  of  a  transcript  of  the 
record,  and  transmitting  it,  with  the  necessary  papers,  to  the  appellate  court, 
is  a  ministerial  duty  to  be  performed  by  the  proper  officers  of  the  court  ap- 
pealed from,  and  that  any  delay  or  default  in  the  discharge  of  such  duty 
ought  not  to  work  injury  to  an  appellant  who  has  filed  the  requisite  appeal- 
bond. 

The  statute  referred  to,  which  authorized  an  appeal  from  the  county  to  the 
district  courts,  prescribed  no  time  within  which  a  transcript  of  the  record 
should  be  transmitted  to  the  appellate  court.  In  order,  therefore,  that  parties 
interested  in  cases  legally  pending  in  a  district  court  might  not  be  hindered 
in  the  determination  of  their  rights,  by  appeiUs  taken  merely  for  delay,  it  was 
entirely  proper  for  the  district  judge  to  require,  by  a  standing  rule  of 
court,  parties  appealing  from  judgments  to  the  county  court  to  lodge  the 
papers  and  record  on  appeal  in  the  appellate  court  within  a  reasonable  time 
after  the  perfection  of  their  appeals.  Upon  this  point  we  said,  in  Gates  v. 
Mack,  6  Colo.  405 :  "This  duty  devolves  upon  the  otficers  of  the  inferior  court; 
but,  if  they  neglect  it,  the  appellant  should  take  steps  to  have  the  papers  sent 
up,  either  by  applying  to  the  appellate  court  for  a  rule  to  that  effect,  as  sug- 
gested in  Little  v.  Smithy  4  Scam.  402,  or  otherwise,  as  may  be  prescribed  by 
the  appellate  court. " 

We  think  20  days  was  a  reasonable  time,  in  the  present  case,  to  procure 
and  file  in  the  district  court  the  transcript  of  the  proceedings  had  below;  and, 
in  absence  of  a  showing  by  the  appellant  that  he  made  any  effort  to  comply 
with  the  rule  of  the  district  court,  the  judgment  must  be  affirmed. 
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(9  Colo.  291) 

Farrand  V.  Beshoar. 
(Supreme  OouH  of  CMorado.    October  19,  1888.) 

1.  Statute  of  Frauds— Constbuctive  Trust— Conveyance  to  Wipe. 

Defendant's  husband,  while  indebted  to  plaintiff,  conveyed  to  her  and  her  minor 
son,  in  equal  shares,  certain  real  estate,  by  an  absohitedeed,  as  part  of  an  agreement 
for  a  permanent  separation.  Afterwards*  the  defendant  and  her  son  executed  their 
joint  proniissorv  note  in  favor  of  plaintiff;  the  consideration  being  partly  the  in- 
debtedness of  tlie  husband  and  partly  an  advance  by  plaintiff  to  the  son!  There 
was  no  reference  to  the  husband^s  debts  in  the  deed,  and  no  reference  to  any  trust 
for  plaintiff  in  writing.  No  fraud  was  alleged  with  reference  to  the  conveyance. 
An  answer  of  the  defendant  in  another  cause  was  put  in  evidence,  but  it  was  not 
signed  by  her,  nor  by  any  agent  authorized  by  her  in  writing  to  sign  her  name  to  it. 
Jidd,  plaintiff's  claim,  as  a  creditor  of  the  husband,  to  a  trustin  the  real  ea>tate  con- 
veyed to  defendant  failed  by  reason  of  the  statute  of  frauds.    Gen.  St.  Colo.  ^  1515. 

2.  Husband  and  Wife— Wipe's  Rights  in  Colorado  Before  1872— Promissory  Note. 

AfeTne  covert  livingapart  from  her  husband,  who  has  executed  a  promissory  note 
for  her  husband's  debts  prior  to  the  territorial  acts  of  1872  and  1874  of  Colorado,  on 
the  subject  of  married  women,  cannot  be  sued  upon  the  note,  as  the  note  was  not  a 
binding  contract  at  that  time.' 

8.  Same— Separate  Estate— Implied  Charge— Equitable  Doctrine. 

Where  a  married  woman  having  a  separate  estate  executes  a  promissory  note  of 
which  others  are  to  receive  the  benetit,  she  herself  being  a  surety  in  effect,  she  will 
not  be  held  in  equitv  to  have  created  a  charge  upon  her  separate  estate,  unless  the 
contract  itself  in cluaes  an  express  provision  to  that  effect.' 

Error  to  district  court.  Las  Animas  county. 

Action  to  declare  a  trust  in  the  real  estate  of  plaintiff  in  error. 

In  the  year  1871  plaintiff  in  error  was  a  married  woman,  living  with  her 
husband,  Charles  M.  Farrand.  Owing  to  domestic  trouble,  they  concluded 
to  and  did  separate.  On  or  about  June  21  of  that  year,  in  connection  with 
such  permanent  separation,  and  as  a  part  of  the  agreement  therefor,  Charles 
M.  Farrand  conveyed  to  plaintiff  in  error,  and  to  C.  H.  Farrand,  their  minor 
son,  in  equal  undivided  parts,  by  absolute  deed,  certain  real  estate  in  Trini- 
dad, of  the  value  of  ^5,000.  At  that  time  the  said  Charles  M.  Farrand  was 
indebted  to  a  number  of  persons,  including  defendant  in  error.  On  Septem- 
ber 18  of  the  said  year,  (1871,)  plaintiff  in  error  and  the  said  C.  H.  Farrand 
executed  to  defendant  in  error  their  promissory  note  for  $493.95,  payable 
three  months  after  date;  $393.95  of  the  amount  representing  the  said  in- 
debtedness of  Charles  M.  Farrand  to  defendant  in  error.,  the  remaining  6100 
being  a  loan  of  cash  to  the  said  minor  son.  C.  H.  Farrand. 

In  1877,  the  said  note  being  unpaid,  in  whole  or  in  part,  defendant  in  er- 
ror brought  suit  thereon  against  plaintiff  in  error.  In  his  complaint  lie  al- 
leged the  infancy  of  the  said  C.  H.  Farrand.  the  coverture  of  the  plaintiff  in 
error  at  the  time  the  note  was  made,  and  the  other  facts  above  nanat^d ;  also 
that  plaintiff  in  error  had  succeded,  by  deed  of  conveyance,  to  the  moiety  of 
the  estate  mentioned,  held  by  the  said  C.  H.  Farrand.  The  complaint  further 
idleged  that  the  said  conveyance  by  Charles  M.  Farrand  was  made  subject  to 
the  agreement  upon  the  part  of  plaintiff  in  error  and  C.  11.  Farrand  to  as- 
sume and  pay  the  debts  of  the  said  Charles  M.  Fan*and,  including  that  of  de- 
fendant in  error;  also  that  the  note  aforesaid,  save  iis  to  the  $100  loaned  as 
aforesaid,  was  executed  in  pursuance  of  an  accounting  and  determination  of 
the  aggregate  amount  due  from  the  said  CImrles  M.  Farrand  to  defendant  in 
error,  and  likewise  in  pursuance  of  the  trust  agreement  above  mentioned.  A 
final  decree  was  entered  on  thf»  twenty-second  of  March,  1880,  recognizing  a 

^  As  to  the  validity  of  contracts  of  niarried  women,  and  especially  those  binding  their 
separate  estates  for  the  payment  of  their  husband's  debts,  seeSelhueyer  v.  Welch,  (Ark.) 
1  8.  W.  Rep.  777,  and  note. 

•See  Condon  v.  Barr,  (N.  J.)  6  Atl.  Rep.  614. 
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trust  in  the  property  in  favor  of  defendant  in  error.  To  reverse  that  decree 
this  writ  of  error  was  sued  out. 

Section  1515  of  the  General  Statutes,  referred  to  in  the  opinion,  reads  as 
follows:  "No  estate  or  interest  in  lands,  other  than  leases  for  a  term  not  ex- 
ceeding one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall  hereafter  be  created,  granted,  assigned,  sur- 
rendered, or  declared,  unless  by  act  or  operation  of  law,  or  by  deed  or  con- 
veyance in  writing,  subscribed  by  the  party  creating,  granting,  assigning, 
surrendering,  or  declaring  the  same,  or  by  his  lawful  agent  theieunto  au- 
thorized by  writing." 

Yeaman  dk  John  and  Benedict  &  Phelps,  for  plaintiff  in  error  Wells, 
Smith  <&  Macon,  for  defendant  in  error. 

Helm,  J.  All  the  facts  connected  with  this  suit  existed  during  the  year 
1871.  Hence  we  are  obliged  to  consider  the  questions  presented  with  refer- 
ence to  the  statiLS  and  rights  of  plaintiff  in  error,  as  a  feme  covert,  previous 
to  the  territorial  acts  of  1872  and  1874  on  the  subject  of  married  women.  The 
suit  was  commenced  early  in  the  year  1877,  and  before  the  present  Code  of 
Procedure  became  a  law.  We  are  therefore  also  to  consider  this  case  under 
the  practice  as  it  existed  prior  to  the  adoption  of  that  instrument.  The  rec- 
ord discloses  a  consideration  for  the  note  offered  in  evidence.  Regarding  it, 
Bo  far  as  the  obligation  of  defendant's  husband  is  represented  therein,  as  sim- 
ply a  promise  to  pay  the  antecedent  debt  of  another,  we  find  sufficient  consid- 
eratiou  to  support  the  promise.  There  was  the  new  loan  of  $100  to  her  son, 
and  the  extension  of  three  months  on  her  husband^s  indebtedness.  We  do 
not  think  that,  under  the  circumstances  disclosed  in  this  case,  had  the  law 
then  been  as  it  now  is,  she  could  escape  a  personal  judgment  for  the  amount 
of  the  note.  But  being  a  married  women  at  the  time  she  executed  the  prom- 
ise, although  living  separate  and  apart  from  her  husband,  the  note  itself  was 
not  a  binding  contract  at  law.  The  statute  then  enacted  with  reference  to 
married  women  left  the  common  law  unchanged  In  this  respect.  Against  her 
objection,  a  legal  action  could  not  be  maintained  upon  the  note,  personal  judg- 
ment could  not  be  obtained  against  her,  and  no  execution  could  issue  to  be 
levied  upon  her  property  generally. 

The  decree  cannot  be  sustained  upon  the  ground  that  Beshoar,  as  a  cred- 
itor of  defendant's  husband,  wiis  the  beneficiary  of  a  trust  in  the  realty  de- 
scribed therein.  The  property,  upon  the  separation  from  her  husband,  was 
conveyed  to  her  by  an  absolute  deed.  No  agreement  to  pay  the  husband's 
debts  is  referred  to  in  this  deed,  nor  is  there  any  pretense  that  the  conditions 
of  the  trust  were  in  any  other  manner  retluced  to  writing.  Adams  v.  Adams, 
79  111.  517;  Learned  v.  Tritch,  6  Colo.  483. 

No  actual  fraud  in  connection  with  the  conveyance  is  alleged  or  proven. 

The  answer  filed  in  another  cause,  which  was  received  in  evidence  against 
defendant,  cannot  be  said  to  avoid  the  foregoing  objection  taken  under  the 
statute  of  frauds.  Section  1515,  Gen.  St.  This  answer  was  not  signed  by 
defendant,  nor  was  her  name  attached  thereto  by  another  as  agent;  and  had 
defendant's  name  been  signed  to  the  instrument  by  her  attorney,  there  is 
nothing  to  show  that  any  such  authority  in  the  premises,  as  the  statute  re- 
quires, existed  in  writing.     The  trust  theory  must  therefore  be  abandoned. 

But  plaintiff's  counsel  Invoke  the  equitable  doctrine  that  where  a  married 
woman,  having  a  separate  estate,  contracts  a  debt  on  her  own  account,  she 
will  be  held  in  equity  to  have  creiited  a  charge  upon  such  estate,  even  though 
the  intention  to  do  so  is  not  expressly  stated  in  the  contract.  1  Bish.  Mar. 
Worn.  §8  862,  863,  and  cases  cited;  3  Pom.  Eq.  Jur.  §8  1124,  1126,  and  cases 
cited.  It  will  be  noted,  however,  that  this  accepted  doctrine  limits  the  lia- 
bility of  her  separate  estate  to  cases  where  the  debt  is  contracted  for  her  own 
benefit,  or  for  the  benefit  of  the  estate  itself,  and,  while  there  is  considerable 
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conflict  in  the  decisions  on  the  subject,  we  are  of  opinion  that  the  decided 
weight  of  authority  is  in  favor  of  the  proposition  that,  if  she  is  merely  a  surety, 
other  persons,  as  in  this  case,  receiving  the  entire  benefit  of  the  transaction, 
the  liability  of  her  separate  estate  <loes  not  attach  unless  the  contract  itself 
includes  an  express  provision  on  the  subject.  3  Pom.  Eq.  Jur.  §  1126, supra, 
and  cases  cited. 

Applying  these  principles  to  the  case  at  bar,  we  find  that  the  averments  of 
the  complaint  do  not  state  the  cause  of  action  to  which  counsel  appeal,  nor 
does  the  evidence  relied  on  support  any  such  cause  of  action.  The  promis- 
sory note  upon  which  plaintiff  sues  contains  no  reference  whatever  to  defend- 
ant's separate  estate,  nor  does  it  embody  any  expression  which  could  possi- 
bly be  construed  as  evincing  an  intention  to  charge  her  estate.  The  whole 
theory  of  the  case,  as  shown  by  the  complaint,  the  trial,  and  the  findings  and 
decree  of  the  court,  was  that  a  trust  existed  in  the  estate  in  plaintiff's  favor. 

Tiie  decree  will  be  reversed,  and  the  cause  remanded,  with  directions  that 
the  district  court  dismiss  the  complaint. 


(9  Colo.  349) 

Kendall  and  others  v.  San  Jttan  Silver  Mtn.  Co. 
{Supreme  Court  of  Cohrado,    November  12,  1886.) 

1.  Trial — By  Court — Stipulation— Judicial  Notice. 

Wliere  pleadings  are  contradictory,  and  the  issues  are  narrowed  by  a  stipulation 
to  issues  of  facts  of  which  the  court  can  take  judicial  notice,  it  is  propar  for  the 
court  to  decide  the  case  upon  a  motion  for  judgment  upon  the  pleadings  and  stipu- 
lation, and  it  is  unnecessiary  to  assign  the  case  for  trial.  Tiie  facts  left  in  issue.  Do- 
ing fticts  of  whicli  the  coiirt  could  take  judicial  notice,  are  deemed  part  of  the 
pleadings,  ^nd  not  matter  for  evidence. 

2.  Mines  and  Mining  Claims— Indian  Reservation— Tortious  Location. 

A  raining  location  made  tortiously  upon  an  Indian  reservation  before  the  Indian 
title  is  extinguished,  will  not  avail  against  a  location  made  after  the  land  is  opened 
'     for  settlement. 

Appeal  from  district  court,  San  Juan  county. 

Action  of  ejectment.     Judgment  for  defendant.     Plaintiffs  appeal. 

It  appears  from  the  record  that  about  the  month  of  October,  1880,  the  ap- 
pellee made  its  application  in  the  United  States  land-office  in  Lake  City,  Col- 
orado, for  patent  to  the  Titus ville  lode  claim,  situated  in  San  Juan  county, 
and  that  the  appellants,  on  the  twenty-third  of  October,  1880,  filed  in  said 
office  their  adverse  claim,  alleging  that  a  certain  portion  of  the  premises 
sought  to  be  patented  by  the  appellee  was  covered  by  the  Bear  lode  claim,  a 
prior  location  owned  by  the  appellants.  The  present  action  was  afterwards 
instituted  by  the  appellants  in  the  district  court  of  San  Juan  county  in  sup- 
port of  their  jvd verse  claim. 

The  complaint  avers  the  location  of  the  Bear  lode  by  the  appellants  on  the 
third  day  of  September,  1872,  by  the  sinking  of  a  discovery  shaft,  the  discov- 
ery of  mineral,  and  the  due  performance  of  all  the  various  acts  necessciry  to 
perfect  a  mining  location  under  the  congressional  and  statutory  laws  and 
the  local  rules  and  customs;  also  that  the  claim  was  then  open  to  entry  as 
mineral  land,  and  was  unoccupied  and  unclaimed  by  any  person.  The  per- 
formance of  annual  labor,  and  all  other  acts  necessary  to  preserve  said  Bear 
lode  from  forfeiture,  are  likewise  averred.  The  complaint  states,  further, 
that  tlie  Bear  lode  claim,  as  originally  located,  extended  1,500  feet  in  length, 
and  100  feet  in  width,  on  each  side  of  the  center  of  the  vein,  and  so  remained 
until  the  fourteenth  day  of  October,  1876,  when  the  owners  filed  an  additional 
certificate  of  locations  in  the  office  of  the  recorder  of  San  Juan  county,  claim- 
ing 160  feet  on  each  side  of  the  center  of  the  vein.  It  alleges  that  the  Titua- 
ville  lode  is  a  junior  location,  and  includes  within  its  boundaries  a  portion  of 
the  territory  embraced  in  the  Bear  location.  From  the  description  given  in 
the  pleadings  of  the  portions  of  said  claims  which  are  in  confiict,  it  appears 
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that  tho  Titusville  location  includes  1,200  feet  in  length  of  the  fiear  surface 
ground,  and  in  width  covers  more  than  the  south  lialf  of  said  surface  ground 
for  said  entire  1,200  feet.  The  plaintiffs  further  allege  that  they  have  ex- 
pended the  sum  of  $150  in  the  preparation  and  filing  of  their  adverse  claim, 
and  they  pray  judgment  for  the  possession  of  the  premises,  for  the  recovery 
of  said  sum  of  8150,  and  for  costs  of  suit. 

The  appellee's  answer  denies  all  the  material  allegations  of  the  complaint, 
and  denies  that  the  ground  in  controvei*sy  comprised  a  part  of  the  unappro- 
priated public  domain  of  the  United  States,  and  that  it  was  open  to  location 
on  the  third  day  of  September,  1872.  It  alleges  that  at  that  date  it  comprised  a 
portion  of  a  certain  tract  .of  land,  which,  by  treaty  between  the  United  States 
and  certain  confederated  bands  of  Ute  Indians,  in  Colorado,  duly  approved, 
and  afterwards,  on  November  6,  1868,  duly  proclaimed  by  the  president  of  the 
United  States,  had  been  set  apart  to  the  use  and  occupation  of  said  Indians, 
and  that  the  Indian  title  to  said  tract  of  land  was  not  extinguished  until 
March,  1874.  The  answer  further  alleges  that,  if  plaintiffs  were  entitled  to 
make  a  location  on  said  tract  of  land  at  the  date  mentioned,  they  were  not 
entitled  to  a  location  exceeding  50  feet  in  width.  And,  for  further  answer 
and  cross-complaint,  the  appellee  alleges  the  location  of  the  Titusville  lode 
claim  on  the  twenty-ninth  day  of  August,  1874,  together  with  the  existence 
of  all  conditions  and  the  performance  of  all  acts  necessary  to  constitute  a 
valid  location  of  the  vein  and  territory  described  in  the  location  certificate, 
including  the  premises  in  controversy,  and  prays  judgment  for  the  posses- 
sion thereof,  and  for  costs. 

To  this  pleading  of  the  appellee  the  appellants  filed  a  replication,  traversing 
all  its  material  allegations,  and  denying,  among  other  things,  that,  at  the 
date  of  the  appellants'  location,  the  ground  in  controversy  comprised  a  por- 
tion of  the  Ute  Indian  reservation,  and  that  at  the  date  of  the  appellee's  loca- 
tion the  ground  in  dispute  was  part  and  parcel  of  the  unappropriated  public 
domain. 

Subsequently,  a  stipulation,  signed  by  the  attorneys  of  the  contesting  par- 
ties, was  filed  in  the  cause,  conce<ling  the  truth  of  the  allegations  of  the  re- 
spective pleadings,  and  that  both  parties  had  complied  with  all  the  require- 
ments of  the  law  in  respect  to  the  location  and  development  of  their  said 
claims,  as  set  forth  in  their  pleadings,  save  only  the  allegations  that,  at  the 
time  of  their  respective  locations,  the  ground  in  controversy  was  a  part  of 
the  unappropriated  public  domain  open  to  location:  and  excepting,  further, 
the  right  of  the  appellants,  if  entitled  to  locate  a  claim  at  all  on  said  tract  of 
land  on  the  third  day  of  September,  1872,  to  locate  a  claim  of  a  greater  width 
than  50  feet. 

The  next  step  in  the  cause  was  the  filing  of  a  motion,  by  the  appellee,  for 
judgment  upon  the  pleadings,  the  stipulation  of  facts,  and  a  disclaimer  of  the 
appellee  filed  upon  tlie  hearing  of  said  motion.  In  the  latter  document  the 
defendant  disclaimed  all  right  or  title  to  that  portion  of  the  premises  in  con- 
troversy which  comprised  the  center  50  feet,  or  25  feet  on  either  side  of  the 
center  line,  of  the  Bear  lode  location.  Upon  the  hearing  of  this  motion  it 
was  sustained  by  the  court,  and  the  action  of  the  appellants  dismissed.  Judg- 
ment was  also  entered  in  favor  of  the  appellee  for  the  premises  then  remain- 
ing in  controversy  between  the  parties,  and  for  the  costs  of  suit;  to  all  of 
which  rulings  the  appellants  duly  excepted. 

C  H.  Toll  and  Henry  Ford^  for  appellants,  Kendall  and  others.  M.  B, 
Carpenter  and  Hudson  d  Slaymaker,  for  appellee,  San  Juan  Silver  Min.  Go. 

Beck,  0.  J.,  The  appellants  assigned  for  error  the  allowance  of  the  motion 
for  judgment  on  the  pleadings,  stipulation  of  facts,  and  disclaimer;  also  that 
the  court  erred  in  rendering  judgment  in  favor  of  the  appellee.  The  grounds 
of  error  alleged  are  that  the  stipulation  of  facts  and  the  disclaimer  were  not 
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Instruments  in  the  nature  of  pleatlings,  but  matters  only  cognizable  as  evi- 
dence; hence  that  they  could  not  be  properly  considered  upon  a  motion,  but 
only  on  a  trial  of  the  issues  joined. 

We  are  of  the  opinion  that  this  proposition  is  unsound.  One  of  the  most 
important  objects  of  the  present  system  of  pleading  is  to  compel  the  parties 
to  make  their  iasues  cover  the  real  facts  in  dispute,  so  tliat  neither  party  shall 
be  subjected  to  the  trouble  and  expense  of  proving  what  is  not  in  fact  dis- 
puted. It  requires  that  the  real  matter  in  controversy  sliall  be  brought 
clearly  before  the  court,  and  that  the  precise  points,  both  of  fact  and  of  law,  in- 
volved, shall  be  disclosed  before  the  trial  is  entered  upon.  Another  advan- 
tage claimed  is  that  it  may  be  known,  from  s^n  inspection  ot  the  respective 
statements  of  tlie  parties,  whether,  if  duly  proven,  they  warrant  any  relief 
upon  the  complaint  or  cross-complaint,  and  whether  there  be  a  legal  defense 
to  the  action.  It  is  true,  by  the  original  pleadings  in  this  case,  the  objects 
sought  to  be  attained  by  the  Code  provisions  were  defeated;  for  the  pleadings 
of  each  party  denied  every  allegation  of  the  other,  regardless  of  truth,  with  one 
or  two  immaterial  exceptions.  But  the  filing  of  the  stipulation  of  facts  oper- 
ated as  a  waiver  of  the  numerous  traverses,  and  narrowed  the  issues  to  three 
questionsof  law  and  fact.  These  questions  were:  First,  Was  the  territory 
in  dispute  open  to  location  as  mineral  land,  under  the  laws  of  the  United 
States,  on  the  third  day  of  September,  1872?  Second.  If  it  was  open  to. loca- 
tion at  that  date,  were  the  plaintiffs  then  entitled,  under  the  law,  to  locate  a 
claim  exceeding  50  feet  in  width?  Third.  Were  the  premises,  on  the  twenty- 
ninth  day  of  August,  1874,  when  the  defendant's  location  was  made,  a  part 
of  the  unappropriated  public  domain*  open  to  location  as  mineral  land? 

The  position  assumed  by  appellants'  counsel  is  that  the  issues  were  not 
mollified  by  the  filing  of  these  papers,  but  remained  for  trial  is  originally 
framed;  that  the  courts  could  not  take  judicial  notice  of  instruments  or  pa- 
pers of  this  character,  waiving  legal  rights,  although  executed  by  the  paities 
themselves,  and  duly  filed  in  the  cause,  but  that  the  issues  thus  attempted  to 
be  waived  should  have  been  disposed  of  on  trial  of  the  cause,  by  producing 
the  said  stipulations  in  evidence.  The  fallacy  of  these  propositions  is  appar- 
ent. The  tiling  of  the  stipulation  and  disclaimer  wholly  withdrew  the  mat- 
ters therein  mentioned,  as  being  conceded  or  waived,  from  the  consideration 
of  the  trial  court.  These  matters  were  no  longer  in  the  case.  Thereafter  all 
the  allegations  concerning  the  location  of  the  Bear  and  Titusville  lode  claims, 
the  dates  of  locations,  the  expenditures  made,  the  work  done,  and  the  vari- 
ous acts  performed  in  compliance  with  the  mining  laws,  and  with  the  local 
rules  and  regulations,  stood  untraversed.  There  remained  no  issues  for  trial 
requiring  the  production  of  evidence;  and  it  would  have  been  an  idle  cere- 
mony to  have  impaneled  a  jury  to  witness  the  disposition  of  the  case  by  the 
presiding  judge  upon  considerations  of  law  and  fact  whereof  he  was  bound  to 
take  judicial  notice. 

It  is  true  the  complaint  alleged  that  at  the  date  of  the  location  of  the  Bear 
lode,  September  3,  1872,  the  premises  in  controversy  were  unoccupied  and 
unclaimed  mineral  lands  of  the  public  domain;  that  the  answer  alleged  that 
the  premises,  at  that  time,  comprised  a  part  of  a  certain  tract  of  land  set 
apart  as  a  reservation  for  the  confederated  bands  of  the  Ute  Indian  Nation 
by  virtue  of  a  treaty  made  and  concluded  between  the  United  States  and  said 
Indian  tribes,  duly  accepted  and  ratified  and  confirmed  by  a  proclamation  of 
the  president  of  the  United  States  issued  on  the  sixth  day  of  November,  1868; 
that  the  Indian  title  to  said  reservation,  including  the  premises  in  contro- 
versy, was  not  extinguished  until  the  month  of  March,  1874;  and  that  on  the 
twenty-ninth  day  of  August,  1874,  the  date  of  the  appellee's  location  of  thd 
premises  in  controversy  as  part  of  the  Titusville  lode  claim,  the  same  was 
then  a  part  of  the  unoccupied  and  unappropriated  mineral  domain  of  the 
United  States;  also  that  the  replication  denied  these  averments  of  the  answer. 
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It  is  likewise  true  that  the  issuable  facts  just  mentioned  were  not  m  any  man- 
ner affected  by  the  making  and  filing  of  the  stipulations.  But  all  the  facts 
involved  in  these  issues  were  of  that  character,  the  existence  of  which  courts 
are  bound  to  take  judicial  cognizance.  The  ultimate  rights  of  the  parties, 
therefore,  depended  upon  judicial  conclusions  to  be  drawn  from  a  considera- 
tion of  all  truthful  allegations  of  fact,  whether  traversed  or  un traversed,  in 
connection  with  the  implied  propositions  of  law  necessarily  arising  out  of 
these  several  propositions  of  fact. 

For  example,  although  the  plaintiffs,  in  the  location  of  the  Bear  lode,  per- 
formed every  act  necessary  to  constitute  a  valid  location  of  a  mining  claim, 
yet,  if  the  territory  upon  which  these  acts  were  performed  did  not  comprise 
a  portion  of  the  unappropriated  public  domain  open  to  location  as  mineral 
land,  the  work  done  and  expenditures  made  secured  no  rights  to  the  locators 
thereof.  The  question  of  right  depended  upon  the  truth  of  the  allegations 
concerning  the  existence,  date,  boundaries,  and  terms  of  the  original  treaty 
with  the  Indians,  and  the  truth  of  the  allegations  concerning  the  alleged  re- 
linquishment of  the  Indian  title  to  that  portion  thereof  which  included  the 
premises  in  controversy,  considered  with  reference  to  the  law  arising  upon 
such  facts.  As  before  stated,  these  were  matters  concerning  which  the  courts 
take  judicial  notice.  The  treaties  mentioned  were  incorponited,  with  the 
laws  enacted  by  congress,  in  the  Statutes  at  Large  of  the  United  States.  See 
St.  at  Large  U.  S.  1868,  tit.  "Treaties,"  p.  119;  also  18  St.  at  Large,  pt.  3. 
p.  36.  The  accepted  doctrine  is  that  the  constitution  and  laws  of  the  United 
States,  and  all  treaties  made  under  the  authority  of  the  United  States,  con- 
stitute the  supreme  laws  of  the  land;  and  the  judges  in  every  state  are  bound 
thereby,  and  will  take  judicial  notice  of  their  provisions.  Article  6,  §  2, 
Const.  U.  S. ;  1  Greenl.  Ev.  §§  5, 490;  Bliss,  Code  PI.  §  185.  Courts  also  take 
judicial  cognizance  of  the  civil  divisions  within  a  state;  of  counties,  town- 
ships, and  towns;  and  of  the  existence  and  general  location  of  places  referred 
to  in  the  pleadings,  and.  if  within  the  jurisdiction  of  the  court,  the  county 
to  which  they  belong.  Bliss,  Code  PI.  §§  186-189.  Exercising  such  cogni- 
zance, the  court  had  judicial  knowledge  that  the  contested  facts  were  as  alleged 
in  the  defendant's  answer;  that  is  to  say,  at  the  time  of  the  plaintiffs'  loca- 
tion of  the  Bear  lode  claim  the  ground  claimed  was  within  the  Indian  reservji- 
tion,  but  that  the  Indian  title  thereto  had  been  extinguished  prior  to  the 
location  of  the  Titusville  lode  by  the  defendant.  All  propositions  of  fact 
bearing  upon  the  case  were  therefore  legitimately  before  the  court  on  the 
motion  for  judgment,  and  it  only  remained  for  the  court  to  construe  the 
propositions  of  law  arising  thereon  in  order  to  pronounce  judgment.  The 
real  issues,  then,  or. questions  to  be  decided,  being  purely  legal,  it  was  un- 
necessary to  assign  the  case  for  trial,  and  they  were  properly  decided  on  the 
defendant's  motion  for  judgment. 

Was  the  plaintiff  entitled  to  judgment  for  any  portion  of  the  premises  in 
controversy?  It  is  clear  that,  unless  a  valid  location  of  a  mining  claim  can 
be  made  upon  territory  while  it  constitutes  part  of  a  reservation  set  apart  by 
treaty  for  the  exclusive  use  of  an  Indian  nation,  the  plaintiff  acquired  no 
rights  whatever  by  his  location  of  September  8,  1872;  and  this  is  the  only  lo- 
cation asserted  by  him. 

By  the  treaty  proclaimed  November  6,  1868,  the  United  States  solemnly 
agreed  that  the  district  of  country  therein  described  "shall  be,  and  the  same 
is  hereby,  set  apart  for  the  absolute  and  undisturbed  use  and  occupation  of 
the  Indians  herein  named;  *  ♦  *  and  the  United  States  now  solemnly 
agree  that  no  persons  except  those  herein  authorized  so  to  do,  and  except 
such  officers,  agents,  and  employes  of  the  government  as  may  be  authorized 
to  enter  upon  Indian  reservations  in  discharge  of  duties  enjoined  by  law, 
shall  ever  be  permitted  to  pass  over,  settle  upon,  or  reside  in  the  territory  de- 
scril>ed  in  this  article,  except  as  in  this  article  herein  otherwise  provided.'^ 
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There  is  no  provision  excepting  any  part  of  tlie  territory  included  within  the 
bounds  of  the  reservation  for  occupation  or  location  for  agricultural  or  min- 
ing purposes  by  white  persons. 

It  has  been  decided  by  the  supreme  court  of  the  United  States  that,  in  the 
prosecution  of  an  adverse  claim  to  a  mineral  location,  the  plaintiff  must  show 
such  a  location  as  entitles  hinl  to  possession  of  the  ground  claimed  as  against 
the  United  States,  Jis  well  as  against  the  other  claimant;  that,  if  it  is  not 
valid  as  against  the  one,  it  is  not  as  against  the  other;  and  that  he  must  es- 
tablish a  possessory  title  in  himself,  good  as  against  everybody.  Gwillim  v. 
Donnelaih  115  U.  S.  45;  S.  C.  5  Sup.  Ct.  Kep.  1110. 

The  effect  of  the  treaty  was  to  withdraw  the  whole  of  the  land  embraced 
within  the  reservation  from  private  entry  or  appropriation,  and  during  its 
existence  the  government  could  not  have  authorized  the  plaintiffs  to  enter  upon 
the  ground  in  controversy  for  the  purposes  of  discovering  and  locating  a 
mining  claim.  On  the  contrary,  the  government  stood  pledged  to  prevent 
its  citizens  from  entering  upon  the  reservation  for  any  such  purposes.  The 
right  to  locate  mineral  lands  of  the  United  States  is  declared  to  be  a  privilege 
granted  by  congress.  Xo  such  grant  including  the  premises  in  controversy  ex- 
isted at  the  time  of  the  plaintiffs'  location.  It  is  also  held  that  a  location,  to 
be  effective,  must  be  good  at  the  time  it  was  made,  and  that  it  cannot  be  good 
when  made  if  there  is  then  an  outstanding  grant  of  the  exclusive  right  of 
possession  to  another.  The  possession  of  the  plaintiffs,  at  the  time  of  their 
location  of  the  Bear  lode,  wiis  tortious.  Such  being  the  cliaracter  of  their 
possession,  and  assuming  to  locate  a  claim  not  only  without  legal  authority, 
but  in  violation  of  law,  the  attempted  location  was  a  nullity.  It  was  just  as 
if  it  had  never  been  made.  U.  S.  v.  Carpenter,  111  U.  S.  347;  S.  C.  4  Sup. 
Ct.  Rep.  435;  Belk  \:  Meagher,  104  U.  S.  279. 

The  foregoing  objections  do  not  attach  to  the  defendent's  location  of  the 
Titusville  lode.  This  location,  made  after  the  Indian  title  wtis  extinguished, 
was  conceded  to  be  regular  in  all  respects,  save  as  to  the  defendant's  allega- 
tion that  the  premises  comprised  a  part  of  the  unappropriated  public  domain 
open  to  location  as  mineral  land.  This  allegation  wjis  traversed  merely,  the 
only  effect  of  which  was  to  assert  priority  of  appropriation  by  the  plaintiffs. 
The  plaintiffs'  claims  having  failed,  the  judgment  of  the  court  was  correct. 
Judgment  affirmed. 

(9  Colo.  358)  r.  ^ 

SwEM  t?.  Green. 
(Supreme  Court  of  Colorado,    November  12,  1888.) 

1.  Exceptions— SiOMNG  and  Filing  Bill— Time  Limited  by  Order  op  Court. 

Where  an  appellant  tenders  his  bill  of  epcceptioiis  to  the  judge  within  the  time 
limited  by  the  order  of  the  court  for  its  pre^)aration,  it  is  a  sufficient  compliance 
with  the  order,  although  the  judge  does  not  sign  it  within  the  specified  time. 

2.  Appeal^— Record — Bill  op  Exceptions— File-Mark. 

The  file-mark  on  a  bill  of  exceptions,  showing  the  date  of  its  presentation  to  the 
judge,  is  a  part  of  the  record. 

3.  Warehouseman — Goods  Stolen  prom — Claim  por  Value — Compromise. 

Where  goods  deposited  witii  a  warehouseman  were  stolen,  and  the  depositor  de- 
manded payment  for  them  from  him,  and  he  finally  agreed  to  pay  a  less  sum  than 
that  claimed,  in  settlement,  but  paid  only  a  part  of  it,  and  suit  was  brought  for  the 
balance,  held,  that  it  was  immaterial  to  the  issue  that  he  was  not  originally  liable 
as  warehouseman,  the  suit  being  brought  upon  the  compromise  agreement.* 

4.  SEXrLEMENT — CONSIDERATION — DOUBTPUL  RiGHT. 

A  compromise  of  a  doubtful  right  is  sufiicient  foundation  for  an  agreement,  and 
it  is  no  defense  to  say  that  it  was  without  consideration.* 

>aee  Northern  Liberty  M.  Co.  v.  Kelly,  5  Sup.  Ct.  Rep.  422;  Scully  v.  Delamater,  28 
Fed.  Rfcp.  114;  Hanlev  v.  Noyes,  (Minn.)  28  N.  W.  Rep.  189. 
See,  also,  Zimner  v.  Becker,  (Wis.)  29  N.  W.  Rep.  228,  and  note. 
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Appeal  from  county  court,  Arapahoe  county. 

The  appellee,  Jennie  Green,  who  was  plaintiff  below,  caused  to  be  deposited 
with  the  appellant,  who  was  a  warehouseman,  a  box  containing  various 
articles  of  clothing  and  household  goods.  While  the  box  remained  in  appel- 
lant's custody  his  warehouse  was  entered  by  thieves,  and  the  box  rifled  of  its 
contents.  Mrs.  Green  demanded  of  the  appellant,  as  payment  for  the  loss  of 
her  goods,  the  sum  of  $250.  which  she  testifies  was  their  value.  After  con- 
siderable negotiation  and  delay,  according  to  the  preponderance  of  the  testi- 
mony, the  appellant  agreed  to  pay  her,  in  settlement  of  the  claim,  the  sum  of 
$168,  which  she  agreed  to  accept.  He  paid  her  small  sums,  at  different  datea, 
amounting  in  the  aggregate  to  the  sum  of  $60;  and,  after  frequent  demands 
for  the  payment  of  the  balance  of  the  sum  agreed  upon,  the  appellee  brought 
suit  before  a  justice  of  the  peace,  demanding  judgment  for  the  sum  of  $100. 
Judgment  for  the  amount  of  the  demand  was  awarded  her  by  the  justice,  and 
afterwards  by  the  county  court,  on  an  appeal  from  the  justice's  judgment. 

Prior  to  the  entry  of  the  judgment  in  the  county  court  the  defendant  moved 
for  a  new  trial,  which  was  overruled,  the  court  assigning  in  writing  the  fol- 
lowing reasons  therefor:  "First,  the  court  found  from  the  testimony  that  a 
settlement  had  been  arrived  at  between  the  parties,  there  being  a  dispute  be- 
tween them  as  to  whether  defendant  was  liable,  and,  upon  defendant's  prom- 
ise to  pay  in  pursuance  of  such  settlement,  found  for  the  plaintiff;  and,  sec- 
ond, the  settlement  having  been  made  in  this  way,  the  court  did  hold  that  in 
this  suit  it  was  immaterial  whether  or  not  the  defendant  had  been  guilty  of 
negligence  by  which  the  goods  were  lost,  holding  tliat  the  settlement  by  the 
parties  of  the  dispute  between  them  as  to  the  defendant's  liability  for  the  loss 
was  a  sufficient  consideration  for  the  defendant's  promisetopay  for  the  goods 
a  sum  much  less  than  plaintiff  claimed  to  be  their  value/' 

The  appellant  testified  that  plaintiff  came  to  his  office  for  her  goods,  and 
that  her  box  had  been  robbed  just  before  her  visit.  That  she  called  again, 
and  presented  him  an  itemized  account  of  the  lost  goods,  amounting  in 
value  to  the  sum  of  $185.45;  that  he  never  admitted  his  liability,  either  to 
the  plaintiff  or  any  one  else,  to  ip'dy  anything  on  account  of  said  loss,  but  con- 
tended from  fii-st  to  last  that  he  was  not  legally  responsible.  He  said  he  had 
employed  a  man  at  night  to  guard  the  warehouse;  that  he  has  taken  as  good 
care  of  the  plaintiff's  property  as  of  his  own;  and  that  he  was  not  liable,  un- 
der the  law,  to  pay  her  anything.  He  had  told  the  plaintiff,  however,  that  if 
he  succeeded  in  collecting  a  certain  claim  -against  the  railroad  company  he 
would  pay  her  something  as.a  present.  He  also  {idmitted  that  he  had  paid 
her  fifty  or  sixty  dollars.  He  also  admitted  that  he  had  been  frequently 
pressed  for  payment  of  the  claim,  both  by  plaintiff  and  by  her  attorneys. 

Respecting  the  compromise  agreement  so  stoutly  denied  by  the  appellant 
on  the  trial  below,  the  testimony  of  Mrs.  Green  is  fully  corroborated  by  her 
attorney,  E.  B.  Sleeth,  Esq.,  who  testified  that  it  was  made  in  his  office,  and 
in  his  presence. , 

/,  W,  Homer,  for  appellant.    0.  B,  Liddell,  for  appellee. 

Beck,  C.  J.  Preliminary  to  the  consideration  of  this  case  upon  the  errors 
assigned,  we  will  pass  upon  a  motion  to  strike  the  bill  of  exceptions  from  the 
files,  which  was  reserved  until  the  case  should  be  reached  for  final  considera- 
tion. Upon  looking  into  the  motion,  we  are  of  opinion  that  the  ground 
thereof  is  not  well  assigned.  It  is  that  the  bill  of  exceptions  was  not  filed 
within  the  time  prescribed  by  the  court  below.  The  order  of  the  court  was 
that  the  appellant  have  '* fifty  days  in  which  to  prepare  his  hill  of  eooaep- 
tions."  To  comply  with  this  order,  it  was  only  necessary,  under  the  adjudi- 
cations upon  this  subject,  for  the  appellant  to  prepare  his  bill  of  exceptions, 
and  tender  it  to  the  judge  within  the  fifty  days.  This  duty  the  appellant 
performed,  but  the  judge  did  not  sign  the  bill  for  several  months  afterwards. 
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This  brings  the  case  within  the  rule  laid  down  in  City  of  Denver  v.  CapellU 
3  Colo.  236.  It  was  there  held  that  when  a  party  has  tendered  his  bill  of  ex- 
ceptions to  the  judge  in  apt  time,  under  the  order  of  the  court,  be  has  S3  far 
complied  with  the  rule  as  not  to  be  prejudiced  by  the  failure  of  the  judge  to 
actually  sign  it  within  the  time  prescribed.  That  this  bill  was  presented  in 
apt  time  is  shown  by  the  indorsement  or  file-mark  of  the  judge  thereon,  over 
his  official  signature,  thus:  "Presented  for  signature,"  etc.,  "this  third  day 
of  June,  A.  D.  1882.    Benj.  F.  Harrington,  County  Judge" 

But  counsel  for  appellee  affirm  that  this  filing  is  no  part  of  the  bill  of  ex- 
ceptions, and  consequently  no  part  of  the  record;  hence  that  this  court  can- 
not notice  the  same.  This  bill,  certified  and  signed  by  the  judge,  and  bear- 
ing the  aforesaid  file-mark  thereon,  was  filed  among  the  papers  of  the  case  in 
the  office  of  the  clerk  of  the  court  below,  and  thus  became  a  part  of  the 
record.  This  record,  with  its  indorsements,  is  now  regularly  before  us  by 
transcript;  and  while  the  file-mark  in  question  is  not.  strictly  speaking,  a 
part  of  the  bill  of  exceptions,  yet  it  performs  one  of  the  purposes  that  a  file- 
mark  indorsed  on  any  other  law  paper  performs,  viz.,  it  shows  the  date  of  its 
presentation  to  the  proper  officer,  and  necessarily  becomes  a  part  of  the 
record.  It  is  an  official  certificate  of  the  above  fact,  and  therefore  competent 
evidence  that  the  bill  was  tendered  for  the  signature  of  the  judge  within  the 
time  allowed. 

It  has  been  held  that  evidence  on  this  point  furnished  by  the  record  will  be 
considered  by  appellate  courts;  also  that,  in  a  case  where  the  judge  has  signed 
the  bill  of  exceptions,  in  the  absence  of  evidence  that  it  was  not  prf'sented  in 
the  time  prescribed,  it  will  be  presumed  that  it  was  done  in  apt  time,  in 
furtherance  of  the  principle  that  where  a  party  has  complied  with  the  rule  of 
court,  so  far  as  it  was  in  his  power  to  do  so,  he  is  not  to  be  prejudiced  because 
the  judge  did  not  sign  the  bill  until  after  the  time  fixed  has  expired. 

In  Unde^-wood  v.  Hossnck,  40  111.  98,  three  days  were  allowed  within  which 
the  plaiiitifl'  in  error  might  file  his  bill  of  exceptions.  It  was  not  actually 
fileil  within  that  period,  and  there  was  nothing  to  show  when  it  was  pre- 
sented to  the  judge.  The  court  said:  "The  judge  having  signed  this  bill  of 
exceptions,  we  will  presume  that  he  would  not  have  done  so  unless  it  had 
been  presented  to  him  in  proper  time." 

In  affirming  the  above  principle,  the  same  court  in  Village  of  Hyde  Park 
V.  Dunhamy  85  111.  569,  said:  "If  the  bill  of  exceptions  was  in  fact  made  or 
filed  under  circumstances  not  alithorized  by  law,  motion  should  have  been 
made  in  the  court  below  to  strike  it  out  of  the, record;  and,  that  not  having 
been  done,  we  cannot  do  otherwise  than  regard  it  as  rightfully  a  part  of  the 
record." 

When  a  judge  certified  that  a  bill  was  not  presented  to  h'im  in  proper  time, 
it  was  held  to  have  been  properly  stricken  out.     Magill  v.  Broton,  98  111.  235. 

It  follows,  from  the  foregoing  adjudications,  that  if  it  appears  affirmatively 
from  the  certificate  or  indorsement  of  the  judge,  as  in  this  case,  that  the  bill 
was  presented  within  the  time  prescribed,  it  properly  constitutes  a  part  of 
the  record,  although  not  actually  signed  until  some  time  afterwards.  The 
motion  to  strike  out  must  be  denied. 

Keferring,  now,  to  the  errors  assigned  to  the  findings  and  judgment  of  the 
court  below,  we  observe  that  one  of  the  points  raised  and  discussed  by  ap- 
pellant's counsel  is  that  appellant  was  not  originally  liable  under  the  law,  as 
a  warehouseman,  for  the  loss  of  the  goods;  the  evidence  produced  in  the  trial 
having  shown  that  he  was  not  guilty  of  any  negligence  in  connection  there- 
with. It  is  only  necessary  to  say,  in  answer  to  this  proposition,  that  the  ac- 
tion is  not  based  on  the  onginal  liability  of  the  appellant,  but  upon  the  al- 
leged compromise  agreement,  whereby  he  promised  the  appellee  to  pay  her  a 
pertain  sum  of  money,  less  than  the  real  value  of  the  goods  stolen,  in  liqui- 
dation of  her  claim. 
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The  first  assignment  of  error  alleges  that  the  appellant  made  no  promise  to 
pay  for  the  loss  sustained  by  the  appellee,  and  that,  if  he  did,  it  was  a  prom- 
ise without  consideration,  and  therefore  not  binding.  The  decided  prepon- 
derance of  the  evidence  is  to  the  effect  that  appellant  promised  to  pay  the  ap- 
pellee $168  in  liquidation  of  her  claim,  which  was  $250.  It  is  no  excuse  for 
failing  to  comply  with  this  promise,  to  say  that  it  was  made  without  consid- 
eration. Where  a  claim  of  this  nature  is  settled  by  the  parties,  the  validity 
of  the  agreement  does  not  depend  upon  the  question  whether  there  was,  in 
fact,  an  original  liability  to  pay  for  the  loss  or  not.  It  is  not  necessary,  in 
the  compromise  of  a  doubtful  right,  that  the  parties  have  settled  the  contro- 
versy as  the  law  would  have  done.  Fisher  v.  May's  Heirs,  2  Bibb.  448.  It 
is  a  well-settled  principle  of  law  that  the  compromise  of  a  doubtful  right, 
though  it  afterwards  turns  out  that  the  right  is  on  the  other  side,  where  the 
parties  act  in  good  faith,  and  with  a  full  knowledge  of  the  facts,  is  valid  and 
binding.  The  cases  announcing  this  doctrine  generally  quote  approvingly 
the  terse  and  logical  remarks  of  Lord  Hardw'icke  upon  the  subject,  made  in 
Stapilton  v.  Stupilton,  1  Atk.  10,  to- wit:  "An  agreement  entered  into  upon 
a  supposition  of  a  right,  or  of  a  doubtful  right,  though  it  afterwards  comes 
out  that  the  right  was  on  the  other  side,  shall  be  binding,  and  the  right  shall 
not  prevail  against  the  agreement  of  the  parties;  for  the  right  must  always  be 
on  one  side  or  the  other;  and  therefore  the  compromise  of  a  doubtful  right, 
is  a  sufhcient  foundation  of  an  agreement."  Honeyman  v.  JarviSy  79  111. 
.  322;  MilVs  Heirs  v.  Lee,  6  T.  B.  Mon.  97.  It  is  held  in  Curry  v.  Davis,  44 
^Vla.  281,  that  where  a  creditor  and  his  debtor  entertain  doubts  of  the  validity 
of  the  debt,  and  make  an  honest  compromise  of  it,  a  note  given  by  the  debtor 
for  the  compromise  sum  agreed  upon  cannot  be  contested  as  lacking  consid- 
eration. And  in  Snott  v.  Warner,  2  Lans.  49,  it  was  said  that,  if  a  disputed 
claim  for  damages  be  compromised,  the  settlement  is  a  suflScient  considera- 
tion for  the  note  given  thereon. 

In  another  assignment  counsel  for  appellant  argues  that  the  court  below 
erred  in  finding  that  there  j^as  a  dispute  between  the  parties  concerning  the 
liability  of  the  appellant,  and  that  the  settlement  of  this  dispute  was  a  con- 
sideration for  the  promise.  It  is  true,  according  to  the  testimony  of  the  ap- 
pellee and  her  witnesses,  the  appellant  never  disputed  his  liability  to  pay  for 
the  goods  lost.  It  is  equally  true,  according  to  the  testimony  of  appellant, 
that  he  never  admitted  his  liability,  but  contended,  from  first  to  last,  that  he 
was  not  legally  responsible.  To  hold  that  there  was  no  dispute  between  the 
parties  concerning  the  liability  of  the  appellant,  we  must  reject  his  statements 
as  unworthy  of  belief.  The  testimony  of  both  parties,  however,  shows  that 
the  appellee  and  her  attorneys  were  insisting  upon  payment;  that  she  made 
out  an  itemized  account,  amounting  to  more  than  the  amount  finally  agreed 
upon,  and  presented  it  to  the  appellant  for  payment.  It  is  not  important 
whether  the  appellant  disputed  the  claim  or  not.  If  his  testimony  that  he 
did  dispute  it  is  not  true,  he  may  have  thought  himself  liable,  or  he  may  have 
entertained  doubts  as  to  his  liability,  or  he  may  have  made  the  promise  to 
avoid  litigation;  but  whatever  his  motive  may  have  been,  since  the  testi- 
mony shows  that  he  agreed  to  pay  a  portion  of  the  claim,  and  that  the  appel- 
lee agreed  to  accept  such  portion  in  satisfaction  of  the  whole  demand,  and 
since  the  appellant  afterwards  made  sundry  payments  on  account  of  the 
claim,  he  was  justly  held  liable  to  pay  the  balance  of  the  amount  agreed 
upon. 

Judgment  affirmed. 
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(9  Colo.  32?.) 

Yates  v,  Gransbury. 

(Sujn^eme  Court  of  Colorado.    Kovember  12,  1886,) 
Sheriff— Levy   on   Exempt   Property— Fraudulent   Concealment   of    Property- 
Liability  UNDER  Section  34,  Gen.  St.  Ck)Lo.  Page  602. 

If  a  judgment  debtor  having  two  wagons,  one  of  wliich  he  is  entitle*!  to  exempt 
from  execution,  conceals  one,  and  claims  the  other  as  exempt,  his  selection  and 
claim  of  the  other  is  fraudulent,  and  a  levy  thereon  by  the  sheriff  is  no  ground  for 
recovery  under  section  %,  Gen.  St.  Colo.,  p.  602,  making  an  officer  who  levies  on 
exempt  property  liable  in  three  times  the  value  of  the  property. 

Appeal  from  county  court,  Boulder  county. 

This  action  was  brought  by  the  plaintiff  to  recover  three  times  the  value  of 
certain  personal  property  seized  by  the  defendant  as  deputy-sheriff  on  execu- 
tion. Section  34,  Gen.  St.p.  602,  is  jis  follows:  "If  any  otficer  or  other  per- 
son, by  virtue  of  any  execution  or  other  process,  or  by  any  right  of  distress, 
sliall  take  or  seize  any  of  the  articles  of  property  hereinbefore  exempted  from 
levy  and  sale,  such  officer  or  person  shall  be  liable  to  the  party  injured  for 
three  times  the  value  of  the  property  illegally  taken  or  seized,  to  be  recovered 
by  action  of  trespass,  with  costs  of  suit."  Section  32  of  the  same  statute  ex- 
empts from  execution,  inter  alia,  "one  wagon,"  the  property  of  the  head  of 
a  family.  Trial  to  the  court,  and  finding  as  follows:  "That  the  defendant 
did,  on  the  thirtieth  day  of  June,  A.  D.  1882,  unlawfully  take  possession  of 
a  certain  wagon  belonging  to  plaintiff,  of  the  value  of  $100;  and  the  court 
orders  that  judgment  be  entered  herein  for  S300,  being  three  times  the  Value 
of  said  wagon."  Judgment  against  the  defendant  for  $300,  and  costs.  Ap- 
peal.    The  remaining  facts  sufficiently  appear  from  the  opinion. 

George  Rogers,  for  appellant,  Yates.  Wright  &  Giffln,  for  appellee,  Grans- 
bury. 

Elbert,  J.  The  plaintiff,  Gransbury,  at  the  time  of  the  levy  of  the  exe- 
cution by  the  defendant,  was  the  owner  of  two  wagons.  The  statute  ex- 
empted but  one.  He  had  a  right  to  select  whicU  of  the  two  he  would  retain 
as  exempt  from  execution ;  but,  having  selected  the  one  levied  upon  by  the  offi- 
cer, it  was  his  duty,  so  far  its  lay  in  his  power,  to  surrender  the  other  wagon, 
that  the  sheriff  miglit  levy  upon  it.  Freem.  Ex'ns,  §  212;  Smothers  v.  Holly, 
47  III.  331;  Bonnell  v.  Bowmaiu  53  111.4(50;  Robinson  v.  Myers,  3  Dana,  441; 
Keybers  v.  McComber,  7  Pac.  Rep.  838.  There  is  no  doubt,  on  the  testimony, 
that  the  effort  of  the  plaintiff,  at  the  time  of  the  levy,  was  to  retain  both 
wagons  by  concealing  the  one,  and  by  claiming  the  other  as  exempt  under 
the  statute.  He  refused  to  give  the  officer  any  satisfHctory  information  re- 
specting the  whereabouts  of  the  wagon  not  levied  upon.  He  admitted  its 
ownership,  and  made  no  claim  that  it  was  not  within  his  reach  and  entirely 
under  his  control.  The  statute  was  beneficently  intended  to  protect  the  judg- 
ment debtor  in  the  use  and  enjoyment  of  certain  specified  property,  not  to 
protect  him  in  a  fraud  against  the  judgment  creditor.  The  plaintiff  had  a  right 
to  select  and  retain  one  of  the  wagons  as  exempt,  but  he  had  no  right,  either 
directly  or  indirectly,  to  select  and  retain  both.  Having  concealed  one,  his 
selection  and  demand  of  the  other  was  fraudulent,  and  the  refusal  of  the  offi- 
cer to  regard  it  affords  no  ground  for  recovery  under  the  statute. 

The  judgment  of  the  court  below  is  reversed. 

(9  Colo.  339) 

Pelican  &  Dives  Min.  Co  v,  Snodgrass. 

{Supreme  Court  of  Colorado.     November  12,  1886.) 

1.  Mines  and  Mining  Claims— Failure  to  Complete  Ix)cation — Intervkning  Bights. 

L.,  a  prospector,  who  failed  to  follow  np  his  discovery  of  mineral  by  any  effort 

towards  comi>leting  the  statntory  location  of  a  liiining  claim,  cannot,  as  against 

intervening  rights,  post  his  discovery  notice  four  years  afterwards,  and  have  the 

inception  of  his  claim  date  from  the  discovery. 
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2.  Samb — Failure  to  Communicate  a  Disooverxd  Mistake-^Estoppbl. 

The  fact  that  L.  and  8.  believed  that  S.'s  claim  covered  the  apex  of  the  vein,  and 
accordingly  S.  obtained  a  patent  withont  opposition  from  L.,  imposed  no. duty  on 
8.,  when  he  discovered  that  his  claim  did  not  cover  the  apex  of  the  vein,  to  inform 
L.  of  the  fact. 

3.  Same— New  Location  not  Relocation. 

In  this  case  a  new  location  made  by  S.  to  cover  the  apex  of  the  vein  was  not  a 
relocaiion,  since  there  had  never  been  a  location  on  the  ground  in  controversy. 

Appeal  frora  district  court,  Clear  Creek  county. 

During  the  years  1875-76,  what  is  known  in  the  record  as  the  "Ontario 
Tunnel"  was  run  by  one  Lewis.  The  tunnel  was  about  100  feet  in  length, 
and  disclosed  a  vein  of  mineral  at  its  breast.  The  last  50  feet,  and  the  vein 
found,  were  in  territory  which  at  the  time  was  unappropriated.  About  100 
feet  of  drifting  was  also  done  by  Lewis  at  or  near  the  inner  end  of  the  tunnel. 
He  tlien  took  no  further  steps  towards  perfecting  a  mining  location.  Ap- 
pellee,  Snbdgrass,  located  a  claim  near  the  Ontario  tunnel,  called  the  '*Naden- 
busch, "  and  it  appears  that  both  Snodgrass  and  Lewis  were  under  the  impres- 
sion that  the  Kadenbusch  claim  covered  the  apex  of  the  lode  disclosed  in  the 
tunnel.  Snodgrass  made  liis  application,  and  secured  a  patent  for  the  Naden- 
busch  claim;  Lewis  failing  to  oppose  the  proceeding  by  adverse  possession  or 
protest.  In  February,  1^1,  Snodgrass  went  into  the  drift  leading  from  the 
Ontario  tunnel,  and  did  a  little  work.  He  also  leased  the  vein  existing  therein 
to  other  parties,  but  the  lease  was  soon  after  thrown  up.  At  this  time  he 
still  believed  the  apex  of  the  vein  to  be  covered  by  the  Nadenbusch  patent;  but, 
upon  making  surveys  with  a  view  to  sinking  a  shaft  from  the  surface  down 
to  the  drift,  he  discovered  that  the  apex  was  outside  the  Nadenbusch  side  line, 
and  upon  vacant  ground.  Jn  March  following  he  ran  an  open  cut  from  the 
surface,  and  on  the  24th,  at  the  breast  thereof,  intersected  the  vein  which 
was  shown  in  the  Ontario  tunnel.  On  the  same  day  he  posted  his  discovery 
notice,  and  staked  a  claim  as  the  Cross  lode.  He  then  sunk  a  discovery  shaft, 
and  June  3d  filed  bis  location  certiticate.  He  also  took  peaceable  possession 
of  the  tunnel,  and  thereafter  placed  a  door  across  the  same  where  the  vacant 
territory  began,  and  50  feet  from  tlie  entrance.  Several  days  after  Snodgrass 
commenced  his  open  cut,  Lewis  began  sinking  a  shaft  from  the  surface,  and 
on  the  day  succeeding  Snodgrass'  discovery  of  mineral  he  also  reached  the 
vein.  He  then  posted  a  discovery  notice,  and  proceeded  to  complete  his  loca- 
tion of  the  Contention  lode.  His  location  certiticate  was  filed  prior  to  that  of 
Snodgrass,  but  it  was  dated  March  25th,  and  fixed  the  date  of  discovery  as 
December  14,  1876,  when  he  disclosed  mineral  in  the  Ontario  tunnel,  instead 
of  March  25th,  1881,  when  he  reached  the  vein  in  his  shaft.  The  next  day, 
March  26th,  Lewis  conveyed  by  deed  to  the  appellant  company.  Thereafter 
the  company  applied  for  a  patent  to  the  Contention  lode.  Snodgrass  filed  an 
adverse  claim,  and  brought  this  suit  in  pursuance  thereof.  Upon  trial,  ver- 
dict and  judgment  were  given  for  Snodgrass,  and  the  company  prosecuted 
this  appeal.  The  remaining  essential  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Morrison  ct-  Fillina,  for  appellant,  Pelican  &  Dives  Min.  Co.  Luke  Palmer, 
for  appellee,  Snodgrass. 

Helm,  J.  The  Ontario  tunnel  was  not  located  in  pursuance  of  the  law  re- 
lating to  tunnel-sites.  Lewis  failed  to  follow  up  his  discovery  of  mineral 
therein  with  any  effort  whatever  towards  completing  the  statutory  location 
of  a  mining  claim.  With  the  possible  exception  of  one  day's  work,  he  per- 
formed no  labor  in  the  tunnel  for  a  period  of  nearly  four  years,  although  he 
sometimes  used  it  as  a  store-house  for  mining  tools.  Under  these  facts  we 
are  of  opinion  that,  as  against  intervening  rights,  he  acquired  no  interest 
whatever  in  the  disputed  ground  by  virtue  of  the  tunnel  in  question.  He 
could  not,  four  years  after  discovering  the  vein  in  this  tunnel,  post  his  dis- 
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covery  notice,  erect  boundary  stakes,  file  his  location  certificate,  and  have  the 
inception  of  his  claim,  there  being  intervening  rights,  relate  back  to  Decem- 
ber 14,  1876,  the  date  of  such  discovery. 

The  negotiations  of  Snodgrass  with  either  Lewis  or  Seddon  for  the  privi- 
lege of  using  the  Ontario  tunnel  in  working  the  Xadenbusch,  a  patented  mine 
belonging  to  Snodgrass,  are  matters  of  no  consequence  in  this  litigation. 

Neither  does  the  mistake,  which  seems  to  have  been  mutual  on  the  part  of 
Snodgrass  and  Lewis,  in  supposing  that  the  apex  of  the  vein  disclosed  in  the 
Ontario  tunnel  was  covered  by  the  Nadenbusch  patent,  affect  the  case. 

We  do  not  agree  with  counsel  for  appellant  in  tlieir  position  that  it  was  the 
duty  of  Snodgniss,  upon  discovering  tliis  mistake,  to  inform  Lewis,  and  give 
him  an- opportunity  to  first  locate  the  ground  in  controversy.  As  suggested 
by  counsel  for  appellee,  under  the  evidence,  there  is  no  more  reason  for  hold- 
ing that  Snodgrass  was  estopped  from  locating  the  Cross  lode  without  notice 
to  Lewis,  than  there  would  be  for  saying  that,  had  Lewis  first  ascertained 
the  mutual  mistake,  it  would  have  been  his  duty  to  inform  Snodgrass,  and 
give  the  latter  precedence  in  securing  the  coveted  vein.  We  therefore  dis- 
card the  Ontario  tunnel,  and  the  other  matters  connected  therewith,  above 
mentioned,  from  further  consideration  in  the  case. 

Snodgrass  first  disclosed  a  vein  of  mineral  upon  the  ground  in  controversy 
by  excavating  from  the  surface.  He  immediately  posted  his  discovery  notice, 
marked  the  boundaries,  and,  in  the  course  of  seven  or  eight  days,  completed 
his  discovery  shaft.  Within  three  months  from  the  date  of  discovery  he  filed 
his  location  certificate  for  record  in  the  proper  oflace.  It  is  true  that  Lewis 
completed  his  discovery  shaft,  and  recorded  his  location  certificate,  at  earlier 
dates  than  did  Snodgrass.  But  these  acts  did  not  overcome  the  advantage 
obtained  by  Snodgrass  through  his  prior  discovery. 

It  is  earnestly  argued  by  counsel  for  appellant  that  the  claim  of  Snodgrass 
was  a  relocation,  and  that  the  statute  fixing  60  days  and  three  months  for 
sinking  the  discovery  shaft  and  filing  the  location  certificate,  respectively, 
did  not  apply  to  the  same.  The  learnt  counsel  insist  that  these  acts,  in  con- 
nection with  relocation,  must  be  performed  within  a  reasonable  time;  and 
that,  under  the  circumstances  disclosed  in  this  case,  70  days,  the  period  ex- 
isting between  Snodgrass' disco  very  and  the  filing  of  his  certificate  for  record, 
was  not  a  reasonable  time.  In  response  to  the  foregoing  argument,  we  have 
this  to  say:  that,  in  the  first  place,  there  never  having  been  a  location  of  the 
ground  in  controversy,  it  cannot  be  treated  as  an  abandoned  claim;  hence 
the  location  of  Snodgvass  should  be  regarded  as  original  and  not  a  reloca- 
tion. But,  secondly,  counsel  are  mistaken  in  their  view  of  the  law  regarding 
relocations.  Construing  the  relocation  provision  in  connection  with  the 
other  location  statutes,  we  are  satisfied  that  the  legislature  intended  to  place 
the  original  discoverer  and  the  relocator,  so  far  as  possible,  upon  precisely  the 
same  footing.  That  body  doubtless  desired  to  give  the  latter  60  days,  after 
finding  the  vein  (technically,  perhaps,  there  could  not  be  a  second  discovery 
thereof)  and  erecting  his  "new  location  stake,"  to  sink  a  discovery  shaft, 
and  three  months  within  which  to  record  his  certificate.  Such  is  the  con- 
struction of  the  law  already  announced  by  this  court.  Armstrong  v.  Louoer^ 
6  Colo.  393. 

It  follows  from  the  foregoing  conclusions  concerning  the  facts  and  the  law 
that  the  rights  of  Snodgrass,  by  virtue  of  his  location  of  the  ground  in  con- 
trovei-sy,  must  be  held  superior  to  those  of  appellant  acquired  through  the 
attempted  location  of  Lewis.  It  is  not  necessary  for  us  to  separately  discuss 
the  specific  assignments  of  error,  as  the  questions  presented  thereon  by  ap- 
pellant have  been  fully  answered. 

The  judgment  will  be  affirmed. 
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(0  Colo.  366) 

Bailey  and  another  v,  Johnson,  Sheriff,  etc 

(SuTyreme  Qmrt  of  Oolorado.    November  12,  1886.) 

Praudulekt  Conveyances— Partial  Assignmkkt—Dbliveey-- Assignor  in  Po^bbsion 
—Rkplkvin— Trial— Gen.  St.  Colo.  ?  1523. 

A  voluntary  transfer  bv  a  debtor  to  one  of  his  creditors  of  certain  horses  and 
mules  and  wagons  used  by  him  at  his  saw-mill,  in  trust  to  sell  the  same,  and  to 
apply  the  proceeds  in  payment  of  certain  preferred  creditors,  the  balance  being  ac- 
cepted by  the  assignee  in  settlement  of  his  own  claim,  is  not  void  as  to  other  cred- 
itors, uncier  Gen.  St.  Colo.  J  1523,  where  a  bill  of  sale  of  the  property  was  executed 
by  the  debtor,  and  delivered  to  the  assignee,  and  formal  possession  of  the  property 
surrendered  to  him  one  day,  and  the  property  removed  by  the  assignee  Irom  the 
mill  the  next.  In  replevin  by  such  assignee  against  creditors  who  attached  the 
property  after  it  had  been  removed  from  the  mill,  it  is  error  to  take  the  case  from 
the  jury. 

Error  to  superior  court  of  Denver. 

Keplevin. 

The  plaintiffs,  Bailey  &  Allen,  kept  a  feed-stable  and  corral  in' Denver,  in 
1882.  One  Alexander  Kemp,  who  was  engaged  in  the  lumber  business  on 
Buffalo  creek,  in  Jefferson  county,  at  a  point  about  35  miles  from  Denver, 
became  indebted  to  the  plaintiffs  for  hay  in  the  sum  of  about  $241.  On  the 
twenty-ninth  of  May,  1882,  Allen,  one  of  the  plaintiffs,  went  up  to  Buffalo 
creek  for  the  purpose  of  collecting  this  bill.  Kemp  appears  to  have  had  a 
store,  a  saw-mill,  and  a  blacksmith  shop  on  Buffalo  creek,  but  the  saw-mill 
had  stopped  running  some  days  before  Allen's  arrival,  and  the  business  of 
lumber-making  had  been  discontinued.  The  teams,  harness,  and  wagons 
previously  used  in  the  business  were  found  in  Kemp's  stables  and  corrals, 
and  the  men  who  had  been  employed  as  drivers  and  otherwise  were  still  in 
the  lumber  camp,  but  out  of  employment.  Kemp  owed  them  various  sums 
for  wages  earned,  and  had  executed  to  them  bills  of  sale  of  portions  of  the 
above-mentioned  stock  by  way  of  security.  '  No  delivery  of  any  portion  of  the 
stock  appears  to  have  been  made  under  any  of  them.  Allen,  upon  his  arrival 
in  the  lumber  camp,  entered  upon  negotiations  for  the  payment  of  the  claim 
due  his  firm.  Kemp  informed  him  that  he  had  no  money,  and  all  he  could 
do  would  be  to  sell  him  the  stock,  (horses,  mules,  harness,  wagons,  etc.) 
Allen  replied  that  his  firm  could  handle  the  stock,  but  he  did  not  know  tliat 
they  could  get  for  Kemp  what  it  was  actually  worth,  or  any  given  amount  of 
moaey;  that  they  could  sell  it  for  him,  and  pay  themselves  out  of  the  money 
realized.  Kemp  said  he  had  given  bills  of  sale  to  men  in  his  employ  driving 
teams  and  working  for  him;  and,  if  he  sold  the  stock  to  plaintiffs,  they  must 
secure  these  men.  The  precise  sums  due  these  men  had  not  been  ascertained ; 
but  it  was  estimated  at  $705  to  the  laborers,  and  $700  jointly  to  the  foreman, 
Morrell,  and  the  book-keeper,  Adgate,  making  the  total  indebtedness  to  be 
satisfied  out  of  the  property  about  $1,646*  Allen  estimates  the  propeity  to 
have  been  worth  about  $2,000-  It  was  finally  agreed  that  the  property  should 
be  sold  and  delivered  to  the  plaintiffs  on  the  following  terms:  It  was  to  be 
taken  in  liquidation  of  the  plaintiffs'  claim.  The  plaintiffs  were  to  pay  the 
teamsters  and  laborers  on  the  following  day,  in  Denver,  the  several  amounts 
called  for  by  their  time-checks,  which  were  to  be  made  out  that  evening;  the 
balance  to  be  realized  from  the  sale  to  be  made  by  the  plaintiffs  was  to  be  paid 
to  the  foreman  and  book-keeper  on  account  of  their  demands,  and  for  this 
balance  Allen  gave  them  an  open  acceptance  on  the  spot.  He  says  he  would 
have  paid  the  laborers  at  the  same  time  if  the  sums  due  them  had  been  ascer- 
tained; but  it  was  arranged  that  they  should  bring  the  stock  down  next  day, 
and  get  their  money  then .  These  negotiations  were  conducted  in  the  presence 
and  hearing  of  the  men  holding  the  liens,  and  without  objections  from  any 
of  them.  An  inventory  was  then  taken  of  the  horses,  mules,  harness,  and 
wagons.  A  bill  of  sale  thereof  was  executed  by  Kemp,  and  delivered  to  Mi'. 
v.l2p.no.7— 14 
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Allen,  and  formal  possession  of  the  property  surrendered  to  him.  Allen  then 
constituted  the  book-keeper,  Adgate,  his  agent  to  assume  and  hold  possession 
of  the  property  for  the  plaintiffs  until  the  next  day,  when  he  Wiis  to  send  it 
to  Denver  by  the  men  to  whom  the  time-checks  were  to  be  issued;  written  in- 
structions to  this  effect  being  given  the  agent.  Included  in  these  negotiations 
was  some  necessary  shoeing  of  horses,  and  necessary  repairs  to  the  wagons, 
which  were  to  be  done  before  starting  the  stock  upon  the  road. 

The  business  having  been  completed  to  the  satisfaction  of  all  concerned, 
Mr.  Allen  returned  to  Denver,  and  early  next  morning,  in  accordance  with 
agreements  and  instructions,  the  teams  were  put  in  motion  for  Denver.  When 
they  had  reached  a  point  on  the  highway  about  five  miles  out  from  camp, 
they  Were  overtaken  and  the  property  seized  by  the  defendant,  Johnson,  sher- 
iff of  Jefferson  county,  upon  a  writ  of  attachment  issued  out  of  the  district 
court  of  Arapahoe  county,  in  an  action  wlierein  David  G.  Dodge  and  Allen 
0.  Fuller  were  plaintiffs,  and  said  Kemp  and  one  E.  Bowen  were  defendants. 
The  plaintiffs  brought  the  present  action  in  the  district  court  of  Jefferson 
county  to  re<5over  possession  of  the  property  attached,  and,  by  stipulation  of 
parties,  the  venue  was  changed  to  the  superior  court  of  the  city  of  Denver. 
At  the  close  of  the  testimony  upon  the  trial,  counsel  for  the  defendant  moved 
the  court  to  instruct  the  jury  to  return  a  verdict  for  the  defendant,  on  the 
ground  that  the  statute  declares  that  a  bill  of  sale  made  by  a  vendor  of  goods 
and  chattels  in  his  possession  or  under  his  control,  unless  the  same  be  ac- 
companied by  an  immediate  delivery,  shall  be  assumed  to  be  fraudulent  and 
void;  and  this,  being  a  presumption  of  law.  is  a  question  for  the  court,  and 
not  the  jury.  The  court  sustained  the  motion,  and  dismissed  the  action,  to 
which  ruling  the  plaintiffs  duly  excepted. 

L,  C.  Rockwell,  for  plaintiff  in  error.     E.  0.  WolcotU  for  defendant  in  error. 

Beck,  C.  J.  The  principal  error  assigned  relates  to  the  withdrawal  of  the 
'case  from  the  consideration  of  the  jury,  when  upon  the  trial  on  the  merits  in 
the  superior  court,  by  an  instruction  to  return  a  verdict  for  the  defendants. 
It  is  inferable  from  this  action  that,  in  the  judgment  of  the  court,  the  plain- 
tiffs.  Bailey  &  Allen,  had  failed  to  establish  a  legal  ownership  or  right  of  pos- 
session of  the  property  described  in  this  writ  of  replevin.  The  ground  of  the 
motion  was  that  the  requirements  of  the  statute  of  frauds  had  not  been  com- 
plied with  in  the  sale  and  delivery  of  the  property  to  the  plaintiffs.  It  was 
not  claimed  that  the  transaction  was  fraudulent  in  fact,  but  that  immediate 
delivery  of  possession  not  having  been  m^vde  upon  execution  of  the  bill  of 
sale,  as  required  by  the  statute,  the  law  presumed  the  transaction  to  be  fraud- 
ulent and  void. 

The  statutory  provisions  referred  to,  being  the  fourteenth  section  of  the 
statute  of  frauds,  are  as  follows:  "Every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  control,  and  every  assignment  of  goods 
and  chattels,  unless  the  same  be  accompanied  by  an  immediate  delivery,  and 
be  followed  by  an  actual  and  continued  change  of  possession  of  the  things 
sold  or  assigneil,  shall  be  presumed  to  be  fraudulent  and  void  as  against  the 
creditors  of  the  vendor,  or  the  creditors  of  the  person  making  such  assign- 
ment, or  subsequent  purchasers  in  good  faith;  and  this  presumption  shall  be 
conclusive."     Gen.  St.  1523. 

Addressing  our  attention  to  the  question  of  the  suflSciency  of  the  delivery 
and  change  of  possession,  it  is  proper,  in  the  first  instance,  to  consider  the 
nature  of  the  transiiction,  as  the  same  appears  from  the  testimony  of  both 
parties.  While  the  form  of  the  transaction  was  a  sale  to  Bailey  &  Allen,  the 
testimony  clearly  shows  it  to  have  been  a  transfer  of  the  property  to  them, 
in  the  nature  of  an  assignment,  charged  with  certain  trusts.  The  trusts 
were  that  the  property  should  be  sold  by  Bailey  &  Allen,  to  whom  it  was 
transferred  by  bill  of  sale,  and  that  the  proceeds  of  sale  should  be  appropriated 
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to  the  payment  of  the  following  debts  of  the  vendor  or  assignor,  viz. :  The 
debt  due  Bailey  &  Allen,  the  debts  due  the  teamsters  and  workmen,  and 
the  debts  due  the  foreman  and  bookkeeper.  It  would  seem,  from  the  tes- 
timony, that  the  property  was  in  fact  taken  in  liquidation  of  the  claim  of  the 
plaintiffs,  and  that  the  claims  of  the  teamsters  and  laborers  would  also  have 
been  paid  at  the  time  of  the  transfer  if  the  amounts  due  them  had  been  then 
known.  ,But  the  plaintiffs  were  not  bound,  by  thcjir  agreement  with  Kemp, 
to  pay  Morrell  and  Adgate  any  definite  sum.  These  men  appear  to  have  been 
deferred  creditors  in  the  transaction,  and  were  to  receive,  as  per  their  ac- 
ceptance, whatever  balance  there  might  be  of  the  proceeds  of  sale  to  be  made 
by  plaintiffs  over  and  above  the  amounts  due  the  other  creditors  mentioned. 

In  support  of  tlie  proposition  that  there  was  not  a  sufficient  delivery  of  the 
property,  nor  such  a  continued  change  of  possession  as  the  statute  requires, 
we  are  referred  to  that  portion  of  the  testimony  which  discloses  that  Kenip's 
employes  held  bills  of  sale  of  the  property,  and  that  the  stock,  as  counsel 
allege,  was  in  their  possession  when  it  was  seized  in  attachment  by  the  defend- 
ant. A  review  of  the  testimony  fails  to  show  any  delivery  whatever  of  the 
property  by  Kemp  to  his  emplo^'es,  as  purchasers,  under  the  bills  of  sale,  or 
that  the  latter  had  ever  demanded  a  delivery.  The  employes  do  not  appear 
to  have  claimed  as  purchasers,  nor  to  have  construed  their  bills  of  sale  as 
evidence  of  purchase,  but  as  liens  held  to  secure  payment  of  the  wages  due 
them,  respectively.  The  delivery,  therefore,  to  Allen  at  the  camp  was  good 
as  to  all  the  parties  present  and  consenting  to  it,  and  he  and  his  partner  took 
the  property  charged  with  the  several  trust  specified. 

Had  the  sheriff  arrived  in  camp  that  day,  and  executed  his  writ  of  attach- 
ment while  the  animals  and  other  property  remained  on  the  grounds,  and  in 
the  stables  and  corrals  of  Mr.  Kemp,  the  case  would  have  presented  a  very 
different  feature.  But  no  levy  of  the  writ  was  made  until  some  time  next 
morning,  when  the  stock  was  en  route  for  Denver,  and  distant  about  five 
miles  from  camp.  Both  the  title  and  the  possession  was  then  in  the  plain- 
tiffs. Their  agent,  Adgate,  in  obedience  to  written  instructions  from  Allen, 
had  placed  these  men,  who  held  time-checks  from  Kemp,  in  charge  of  the 
property  for  a  special  purpose, — that  of  removing  it  to  the  stables  of  the  plain- 
tiffs in  Denver.  Having  accepted  the  cliarge,  they  became,  for  the  purpose 
mentioned,  the  agents  of  the  plaintiffs.  The  property  was  therefore  legally 
in  the  possession  of  the  plaintiffs  at  the  time  of  the  levy  of  defendant's  writ. 
The  requirements  of  the  statute  in  question  were,  in  our  judgment,  duly  sat- 
isfied. On  the  day  previous  to  the  seizure  Kemp  had  these  goods  and  chattels 
in  his  possession  and  under  his  control.  While  so  possessed  of  them,  he  con- 
veyed the  title,  and  surrendered  the  possession  thereof,  to  the  plaintiffs,  for 
lawful  purposes,  and  for  a  sufficient  consideration.  The  plaintiffs,  tlirough 
their  agents,  had  assumed  the  full  dominion  and  control  of  the  property.  The 
formal  delivery  at  the  camp  became,  as  to  all  persons,  a  valid  delivery  by  the 
removal  of  the  property,  from  the  premises  of  the  former  owner,  by  those 
who  constituted  themselves  agents  of  the  plaintiffs  for  that  purpose.  There 
was  nothing  in  these  circumstances  to  mislead  the  defendant,  but  much  to 
put  him  on  the  inquiry  as  to  the  ownership  of  the  property  at  the  time  of 
the  seizure.  The  saw-mill  had  been  shut  down,  and  the  lumber  business  dis- 
continued, several  days  before.  The  men  and  teams  were  not  engaged  in 
their  usual  employments.  It  would  seem  that  these  facts  were  known  to  the 
defendant,  for  he  admitted  upon  tlie  trial  that  he  knew  the  teams  were  going 
awayon  that  morning,  and  that  he  had  arisen  early,  and  followed  and  over- 
taken them. 

But  if  we  assign  to  the  transaction  its  true  legal  character,  that  of  a  par- 
tial assignment  for  the  benefit  of  creditors,  it  is  equally  supported  by  the  evi- 
dence. It  was  a  voluntary  transfer  by  Kemp,  the  debtor,  without  compul- 
sion of  law,  to  Bailey  &  Allen,  in  trust  to  sell  the  same,  and  to  apply  the 
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proceeds  in  payment  of  certain  preferred  creditors.  And,  as  before  stated, 
those  interested  in  the  property  by  virtue  of  liens  stood  by  and  consented  to 
the  transfer.  That  partial  assignments  of  this  nature  are  valid  under  our 
statute  was  decided  by  this  court  at  the  last  December  term,  in  the  case  of 
Campbell  v.  Colorado  Coal  cfr  Iron  Co.,  10  Pac.  Rep.  248. 

The  court  erred  in  withdrawing  the  case  from  the  consideration  of  the  jury 
upon  the  facts  and  the  law,  and  in  directing  a  verdict  for  the  defendant  in 
error,  for  which  error  the  judgment  is  reversed,  and  the  cause  remanded. 


(9  Colo.  343) 
CJONSOLIDATED  REPUBLICAN  MOUNTAIN  MlN.  CO.  V,  LEBANON  MiN.  CO. 

(Supreme  Court  of  CoJorado.    November  12,  1886.) 

1.  Mines  and  Mining  Claims  —  Agent  —  Conveyance  by — Title  Acquired  aftbb 

Agency  Ceased. 

One  actinp:  as  the"  agent  of  another  in  perfecting  title  to  a  mining  lode,  who  paid 
no  part  of  the  purchase  price,  owned  no  individual  interest,  and  conveyed  with  no 
covenant  of  warranty,  is  not  estopped,  after  his  agencj'  ceased,  from  conveying 
any  other  or  different  title  which  he  thereafter  acquired  to  the  premises  in  contro- 
versy, ats  a  part  of  conflicting  claims. 

2.  Same— Location  of  Claims — Miners*  Rules  and  Customs — Law  in  Colobado  in  1865 

— Development  Work. 

In  1S65  the  manner  of  locating  lode  claims  in  Colorado  was  governed  by  miners' 
rules  and  customs ;  and,  to  locate  and  hold  a  claim,  development  work,  after  posting 
the  discovery  notice,  was  reouisite. 

Appeal  from  district  court.  Clear  Creek  county. 

Morrison  &  Fillitis  and  L.  C.  Rockwell,  for  appellant,  Consolidated  Re- 
publican Mountain  Min.  Co.  Htigh  Butler  and  John  A.  Coulter^  for  ap- 
pellee, Lebanon  Mountain  Min.  Co. 

Helm,  J.  Brown  acted  as  the  agent  of  the  Lebanon  Company  in  perfect- 
ing title  to  the  Powell  lode.  He  paid  no  part  of  the  purchase  price,  owned 
no  individual  interest,  and  conveyed  with  no  covenant  of  warranty.  He  ap- 
pears to  have  discharged  his  duties  in  perfect  good  faith.  Therefore  he  was 
not  estopped,  after  his  agency  ceased,  from  conveying  to  the  Republican  Com- 
pany any  other  or  different  title  which  he  thereafter  acquired  to  the  prem- 
ises in  controversy  as  a  part  of  conflicting  claims.  Theso-called  "Powell  lo- 
cation," upon  which  appellee  relies,  was  made  in  July,  1865.  The  Bryden 
and  Rocky  Mountain  Mammoth  locations,  through  which  appellant  claims, 
were  made  in  September  of  the  same  year.  The  Powell  was  located  simply 
by  posting  a  notice,  and  recording  a  certificate.  No  work  of  any  kind  what- 
ever was  done  thereon  at  the  time  of  posting  the  notice,  or,  so  far  as  the  rec- 
ord discloses,  for  at  least  six  years  thereafter,  A  shaft  from  two  to  three  feet 
deep  was  sunk  upon  the  Dryden,  and  one  from  eight  to  ten  feet  deep  upon 
the  Rocky  Mountain  lode,  in  the  month  of  September,  when  their  respective 
notices  were  posted,  and  certificates  filed  for  record.  During  the  same  fall 
the  depth  of  the  Dryden  shaft  was  increased  to  six  or  seven  feet. 

In  1865  the  manner  of  locating  lode  claims  in  Colorqdo  was  governed  by 
miners*  rules  and  customs;  and,  in  order  to  constitute  a  valid  location,  com- 
pliance therewith  was  necessary.    Sullivan  v.  Uense,  2  Colo.  424. 

No  objection  was  made  or  exception  reserved,  at  the  trial,  by  either  party, 
to  the  method  of  proving  these  rules  or  customs.  Two  witnesses  testify  that 
no  work  was  then  required,  either  to  locate  or  to  hold  a  claim;  but  one  of 
them  says,  "As  a  general  thing,  we  sunk  a  hole  on  every  lode  we  recorded." 
Three  witnesses  swear  that,  under  the  prevailing  customs,  it  was  necessary 
(one  says  within  30,  another  within  60,  days  after  discovery)  to  do  some  work 
in  order  to  hold  the  lode. 

Mr.  Justice  Field,  speaking  the  unanimous  view  of  the  supreme  court 
of  the  United  States  in  Jennison  v.  Kirk,  98  U.  S.  453,  with  reference  to 
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these  miners'  regulations  and  customs  in  California,  uses  the  following  lan- 
guage: "They  all  recognized  discovery,  followed  by  appropriation,  as  the 
foundation  of  the  discoverer's  title,  and  development  by  working  as  the  con- 
dition of  its  retention."  We  think  this  remark  equally  true  of  the  rules 
and  customs  existing  in  Colorado  prior  to  statutory  enactment  on  the  sub- 
ject. It  is  hardly  possible  that  a  custom  ever  prevailed  with  miners  which  rec- 
ognized the  right  to  possession  of  a  lode  or  lode  claim,  for  an  indefinite  period, 
without  actual  occupancy  or  some  kind  of  development  work.  To  say  that 
merely  posting  a  discovery  notice  on  the  crevice,  and  recording  a  certifiwite 
stating  metes  and  bounds,  constituted  such  an  appropriation  as,  for  a  consid- 
erable period,  prevented  another  from  taking  possession  and  developing  the 
lode,  is  to  recognize  a  custom  that  can  hardly  be  considered  reasonable, — ^  cus- 
tom contrary  to  the  usual  experience  and  practice  in  appropriations  of  the  pub- 
lic domain,  and  incompatible  with  ordinary  sagacity  and  appreciation  of  jus- 
tice among  miners  themselves. 

The  statute  of  1861  relating  to  lode  claims,  which  was  still  in  force,  in  ef- 
fect recognizes  the  fact  that  development  work  was  required  by  the  existing 
customs;  for  section  11  thereof  protects  the  locations  of  soldiers  in  the  army 
from  forfeiture,  because  not  "represented,'*  {u  e.,  occupied  or  developed,) 
till  the  expiration  of  nine  months  after  the  date  of  their  discharge  from  the 
service. 

We  are  of  the  opinion  that  in  1865,  to  locate  and  hold  a  mining  claim  in 
Griffith  mining  district,  development  work,  after  posting  the  discovery  no- 
tice, was  requisite.  No  annual  labor  was  required  by  statute  for  a  number 
of  years  subsequent  to  that  date,  and  we  are  not  apprised  by  the  record  that 
an  abandonment  of  either  the  Dryden  or  Rocky  Mountain  lodes  at  any  time 
took  place. 

It  is  unnecessary  to  indulge  in  a  further  consideration  of  the  points  pre- 
sented. The  judgment  of  the  district  court  will  be  leversed,  and  the  cause 
remanded. 


(9  Colo.  827) 

BoMiNQER  V,  Squires. 

(Supreme  Court  of  Colorado,    November  12,  1886.) 

Watebs  and  Wateb-Courses — Irriqatino  Ditch — Water-Rights — pRioRrriES — Agreb- 

MENT. 

Where  the  several  owners  of  two  irrigating  ditches  entered  into  an  agreement  to 
construct  a  new  ditch  to  supersede  the  old  ditches,  and,  upon  the  trial  of  the  ques- 
tion what  i)roT)ortion  of  water  carried  through  the  new  ditcli  each  one  was  entitled 
to,  it  appearea  by  the  weight  of  evidence  that  nothing  was  said  in  the  agreement 
about  the  division  of  the  water,  held^  that  the  decree  of  the  court  adjudging  that 
each  party  to  the  agreement  was  entitled  to  the  same  share  of  the  water  conveyed 
through  the  ditch  as  he  owned  of  the  new  ditch  itself  was  erroneous,  as  being 
against  the  weight  of  evidence.  Held,  further^  that  the  finding  of  the  court  that  the 
appropriations  of  water  by  the  different  parties  were  to  be  referred  to  the  date 
of  the  contract  respecting  the  new  ditch,  w^as  erroneous,  it  not  appearing  that  pri- 
orities had  been  waived  by  the  contract  respecting  the  new  ditch. 

Appeal  from  district  court,  Saguache  county. 

Arthur  &  Vosburg,  for  appellant,  Rominger.  JB.  F.  d:  C.  A.  Allen,  for 
appellee,  Squires. 

Elbert,  J.  We  have  carefully  examined  and  considered  the  evidence  in 
this  case,  and  are  of  the  opinion  that  it  does  not  warrant  the  decree  rendered. 
The  threeowners  of  what  is  called  the  "Saalfeldt  Ditch,"  and  the  four  owners 
of  what  is  called  the  "  Wittmayec  Ditch,"  entered  into  a  contract  in  1874  to 
construct  what  is  called  the  "New  Ditch,"  which  was  to  supersede,  either  in 
whole  or  in  part,  the  two  old  ditches  as  a  water-way,  by  means  of  which  their 
respective  lands  were  to  be  irrigated.  The  terms  and  extent  of  this  contract 
were  the  lejiding  questions  in  the  trial  below.     The  court  foUnd,  in  substance. 
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that  it  was  an  agreement  that  each  of  the  parties  to  the  contract  (except  Zei- 
big)  was  to  own  one-seventh  of  the  ditch,  and  one-seventh  of  the  water  to  be 
conveyed  through  it.  Zeibig,  as  representing  two  water-rights  in  the  old 
ditches,  was  to  have  two-sevenths  in  the  new  ditch,  and  two-sevenths  of  the 
water.  Tliis  view  of  the  agreement  was  the  basis  of  the  decree  adjusting  tlie 
rights  of  the  plaintiff  and  defendant,  wlio  held  as  grantees  of  parties  to  the 
agreement.  This  finding  is  undoubtedly  correct  as  to  the  rights  the  respective 
parties  were  to  have  in  the  new  ditch,  as  a  water-way.  AV  ith  respect  to  the  di- 
vision of  water,  however,  we  think  it  plainly  against  the  weight  of  evidence. 
The  weight  of  evidence  is  to  the  effect  that  nothing  was  said,  in  the  agree- 
ment to  construct  the  new  ditch,  about  the  division  of  the  water;  that  each 
party  was  to  bring  through  the  new  ditch  the  water  which  he  claimed  to  have 
theretofore  appropriated  and  used  in  the  old  ditches;  that,  while  the  agree- 
ment provided  for  a  change  of  the  water-way,  it  in  nowise  contemplated  or 
provided  foi  a  change  of  water-rights.  Having  reference  to  their  right§  in 
the  old  ditches,  the  evidence  shows  priority  of  appropriation  on  the  part  of 
several  of  the  original  constructors  of  the  new  ditch,  and,  among  others, 
Saalfeldt,  the  grantor  of  the  defendant,  llominger.  Water-rights  in  this 
state,  where  agriculture  is  almost  exclusively  carried  on  by  means  of  irriga- 
tion, are  valuable  properties.  In  tliis  case  the  stream  from  which  the  water 
was  taken  was  small,  and  a  scarcity  of  water  therein  for  the  purpose  of  irri- 
gation was  by  no  means  an  improbable  contingency.  It  is  not  reasonable  to 
suppose  that  priority  of  right  to  water,  where  waUa-  is  sciirce,  or  likely  to  be- 
come so,  will  be  lightly  sacrificed  or  surrendered  by  its  owner.  Nor  should 
the  owner  of  such  a  right  be  held  to  have  surrendered  it  or  merged  it  except 
upon  reasonably  clear  and  satisfactory  evidence.  The  evidence  in  this  case, 
in  our  opinion,  is  not  such  as  to  waiTant  the  finding  of  the  court  upon  this 
point,  in  view  of  the  testimony  of  nearly  all  the  original  constructors  of  the 
new  ditch,  to  the  effect  that  nothing  whatever  was  said  about  the  water  in 
the  agreement  concerning  the  new  ditch. 

The  finding  of  the  court  that  the  appropriations  of  water  by  the  different 
parties  were  to  be  referred  to  the  same  date  could  only  have  been  based  upon 
the  proposition  that  priorities  had  been  waived  by  the  contract  respecting  the 
new  ditch.  The  evidence,  as  before  said,  shows  a  prior  right,  by  "diversion 
and  conversion  to  a  beneficial  use,"  in  several  parties  to  the  contract.  The 
finding  of  the  court  upon  this  point  is  unsupported. 

It  follows  that  the  decree,  based  upon  these  two  erroneous  findings,  did 
not  properly  adjust  and  determine  the  respective  rights  and  equities  of  the 
plaintiff  and  defendant  in  this  case.  (1)  In  the  view  we  have  taken  of  the 
evidence,  one-seventh  is  not  the  measure  of  the  quantity  of  water  to  which 
each  one  is  entitled.  (2)  If  it  be  conceded  that  the  water-right  of  Zeibig, 
owned  by  the  plaintiff,  is  of  equal  date  with  the  water-right  of  Saalfeldc, 
owned  by  the  defendant,  we  think  it  clear,  as  the  evidence  now  stands,  that 
the  water-right  which  the  plaintiff  claims  in  connection  with  the  Volk  ranch 
was  a  later  appropriation  of  water,  and  must  be  postponed  in  favor  of  defend- 
ant's earlier  aj)propriation. 

There  is  notliing  in  the  claim  made  by  counsel  for  appellee  that  the  plain- 
tiff. Squires,  was  entitled  by  reason  of  five  years'  adverse  possession.  There 
is  no  such  claim  set  up  by  the  pleadings,  nor  did  the  testimony  show  any  ad- 
verse possession  such  as  is  contemplated  by  the  rule  which  counsel  invoke. 

The  evidence  before  us  is  not  sufiiciently  full  and  explicit  to  enable  us  to 
direct  a  decree  determining  the  priorities  of  the  parties,  and  the  amount  of 
water  to  which  eacli  one  is  entitled,  either  in  this  case,  or  in  the  case  of  Rom- 
inger  v.  Bugh,  post,2\b,  which,  by  agreement,  is  to  be  considered  and  deter- 
mined upon  the  same  evidence. 

The  decree  of  the  court  below  will  be  reversed,  and  the  cause  remanded  for 
a  new  trial  upon  the  issues  made  by  the  pleadings. 
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(9  Colo.  330) 

ROMINGER  V,  BUOH. 

(Supreme  Court  of  Colorado.    November  12,  1886.) 

Watbrs  and  Water-Courses — Irrigating  Ditch — Water- Rights — Priorities— Agree- 
ment. 

The  evidence  considered,  and  held  not  sufficient  to  warrant  the  decree  rendered ; 
following  Rominger  v.  Squires,  ante,  213. 

Appeal  from  district  court,  Saguache  county. 

Arthur  dt  Vosburg,  for  appellant,  Rominger.    E.  F.  dt  C.  A,  Allen,  for  appellee,  Bugh, 

Elbert,  J.  By  agreement  of  parties  this  case  is  heard  and  determined  upon  the  same 
evidence  as  the  case  of  Rominger  v.  Squires,  ante,  213,  just  decided.  The  same  errors  ex- 
ist in  this  case  as  in  that,  and  the  judgment  must  be  the  same.  The  decree  of  the  court 
below  will  he  reversed,  and  the  cause  remanded  for  a  new  trial  upon  the  issues  made 
by  the  pleadings. 


(9  Colo.  346) 

G.  B.  &  L.  Ry.  Co.  v.  IIaggart  and  others. 
{Supreme  Court  of  Colorado.    November  12,  1886.) 

1.  Railroad  Companies — Condemnation  Proceedings — Pleading. 

In  proceedings  to  condemn  a  right  of  way  for  a  railroad  the  title  of  one  named 
in  the  petition  as  respondent  to  the  land  sought  to  be  taken  is  admitted  unless  it  is 
expressly  denied,  and  the  averment  by  respondent  of  title  to  property  not  covered 
by  the  petition  will  entitle  him  to  damages  in  respect  thereto,  if  such  averment  is 
not  denied. 

2.  Same— EXCB98IVB  Award— Mills— Mines. 

Eight  hundred  dollars  held  not  an  excessive  award  against  a  railroad  company 
for  taking  a  strip  of  land,  about  900  feet  in  length,  across  two  patented  mill-sites, 
and  a  right  of  way  over  a  lode  claim. 

Appeal  from  county  court.  Clear  Creek  county. 
Condemnation  proceedings. 

Teller  c&  Orahood,  for  appellant,  G.  B.  &  L.  Ry.  Co.  w.  r.  Hughes,  for  ap- 
pellees, IIaggart  and  others. 

Helm,  J.  Petitioner  sought  to  condemn,  for  the  use  of  its  railway,  a  strip 
of  land  about  900  feet  in  length,  across  two  patented  mill-sites;  also  the  right 
of  way  over  a  certain  lode  claim.  Its  line  touched  the  stream  upon  which  the 
mill-sites  are  located,  and,  according  to  the  evidence,  its  embankment  would 
materially  increase  the  expense  of  constructing  dams  necessary  to  operate  ma- 
chinery thereon.  In  view  of  these  facts,  we  are  not  prepared  to  say  that  S800 
was  an  excessive  award  for  the  land  actually  taken,  and  the  damages  intlicted 
upon  the  remaining  property. 

The  foregoing  conclusion  disposes  of  one  proposition  argued  by  counsel  for 
appellant,  leaving  but  a  single  question  to  be  considered,  viz.,  did  the  court 
err  in  refusing  to  charge  the  jury  that,  unless  they  found  the  title  to  a  certain 
tunnel  in  respondents,  they  should  assess  no  damages  for  injuries  thereto? 
•  Respondents  Teal  and  Foster  were  made  parties  on  motion  of  petitioner. 
In  their  answer  filed,  they  first  disclaim  any  interest  in  the  mill-sites,  and 
then  admitted  ownership  of  half  the  lode  described  by  the  petition.  They  also 
averred  title  to  one-half  of  a  certain  tunnel  and  other  workings.  From  the 
pleadings  and  evidence  we  may  justly  infer  that  the  tunnel  and  workings 
mentioned  were  simply  improvements  upon  the  lode  location  described.  In 
such  case,  injuries  to  them  might  be  regarded  as  injuries  to  the  realty.  The 
jury  either  took  this  view,  or  they  awarded  nothing  on  account  of  interfer- 
ence with  the  usefulness  of  the  tunnel;  for,  while  the  verdict  itemizes  the 
damages,  and  separately  specifies  the  respective  amounts  allowed,  it  contains 
no  reference  to  the  tunnel.  If  the  jury  allowed  nothing  for  interference  with 
work  upon  the  claim  by  means  of  the  tunnel,  the  error,  if  error  there  were, 
in  refusing  the  instruction,  was  without  prejudice,  and  appellant  cannot  com« 
plain.    If,  on  the  other  hand,  the  jury  considered  the  inconvenience  and  ex- 
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tra  expense  occasioned  by  the  railroad  embankment,  in  prosecuting  develop- 
ment through  the  tunnel,  when  esti mating  SlOO  as  '^damages  resulting  to  the 
remainder  of  the  lode  claim,"  no  error  was  committed;  for  the  claim  was  de- 
scribed in  the  petition,  and  a  right  of  way  over  the  same  was  therein  de- 
manded. 

We  are  of  the  opinion  that  when  one  files  his  petition  naming  a  respond- 
ent, and  seeking  the  condemnation  of  certain  specified  property,  the  petitioner 
thereby,  in  the  absence  of  special  averment  to  the  contrary,  admits  such  title 
in  the  respondent  named  as  authorizes  the  assessment  of  full  compensation 
for  the  taking  of  the  premises  described,  or  the  injury  thereto. 

There  is  no  doubt  but  that  the  question  of  ownership  may  become  an  issue 
in  these  proceedings.  Such  issue,  however,  must  be  properly  presented  by 
the  pleadings.  Respondents^  averment  of  title  to  the  tunnel  was  not  denied, 
and  for  this  reason  also,  even  were  the  tunnel  regarded  as  property  not  cov- 
ered by  the  petition,  we  should  hold  that  the  court  did  not  err  in  refusing  the 
instruction  asked. 

The  judgment  is  affirmed. 


Polk  v.  Butterfield. 
(Sujjreme  Qntrt  of  Colorado.    November  12, 18S6.) 

1.  Error — Matters  Subsequent  to  Judgment. 

Upon  writ  of  error,  error  cannot  be  assigned  on  an  oirder  made  after  judgment. 

2.  Statute  of  Limitations—New  Promise— Pleading. 

^  It  is  not  necessary  that  a  new  promise  relied  on  to  avoid  the  bar  of  the  statute  of 
limitations  should  be  declared  on  in  the  complaint.  It  is  sufficient  to  reply  the^ 
new  promise,  after  the  defense  of  the  statute  is  interposed. 

3.  Evidence— Judicial  Notice— Statutes  of  Other  States. 

Courts  do  not  take  judicial  notice  of  the  statutes  of  other  states.    They  must  be 
set  out  in  the  pleadings,  and  proved  like  other  facts. 

Error  to  district  court,  Arapahoe  county. 

This  was  an  action  brought  by  the  defendant  in  error  against  the  plaintiff 
in  error  and  others  on  certain  bills  of  exchange.  The  defendant  below  pleaded 
the  statute  of  limitations,  and  the  plaintiff  replied  a  new  promise.  Trial  by 
the  court,  and  judgment  against  the  defendant  in  the  sum  of  81,480.  After- 
wards, and  at  the  same  term,  the  defendant,  Polk,  interposed  a  motion,  sup- 
ported by  affidavits,  to  vacate  the  judgment  under  the  provisions  uf  section 
78  of  the  Amended  Code,  p.  23.  The  section,  so  far  as  applicable  to  the  case 
at  bar,  is  as  follows:  "The  court  may,  on  motion,  in  furtlierance  of  justice, 
*  *  *  upon  such  terms  as  may  be  just,  and  upon  payment  of  costs,  re- 
lieve a  party  or  his  legal  representatives  from  a  judgment,  order,  or  other 
proceeding  taken  against  him  through  mistake,  inadvertence,  surprise,  or  ex^ 
cusable  neglect."  The  motion  to  vacate  the  judgment  was  overruled,  and 
the  defendant  sued  out  a  writ  of  error. 

Stallcup,  Leethe  <&  Shaffroth,  for  plaintiff  in  error,  Polk.  Owen  McQarr, 
for  defendant  in  error,  Butterfield. 

Elbert,  J.  The  decision  of  the  district  court  overruling  the  motion  of 
the  plaintiff  in  error  to  vacate  the  judgment  in  the  court  below  cannot  be  re- 
viewed on  this  writ.  At  common  law,  no  writ  of  error  could  be  brought  but 
on  a  judgment,  or  an  award  in  the  nature  of  a  judgment.  2  Tidd,  Pr.  *1141. 
The  whole  proceedings  to  final  judgment,  inclusive,  were  entered  of  record, 
and  the  writ  went  to  errors  of  fact  and  law  appearing  in  the  proceedings  as 
recorded.  Steph.  Pi.  142.  The  review  was  of  the  record  upon  which  judg- 
ment was  given.  2  Tidd,  Pr.  ♦1134.  It  appears,  also,  that  the  writ  would 
lie  to  the  "execution  of  a  suit"  where  errornvas  "supposed  to  be,  as  well  in 
giving  the  judgment  as  in  awarding  execution  thereon;"  but  in  such  case  the 
writ  ran,  "tarn  in  redditione  judioii  quam  in  acljudicatione  executionU.'" 
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2  Tidcl,  Pr.  *1134,  *1143.  Practically,  the  writ  brought  up  the  entire  record. 
The  motion  to  vacate  the  jadgtnent  in  this  case  is  statutoiy,  and  based  on 
statutory  grounds.  It  was  unknown  to  the  common  law,  and  the  writ  of 
error  had  no  use  respecting  it.  The  act  of  February  24,  1879,  provided  for 
"appeals  from,"  and  "writs  of  error  to,"  the  final  judgments  and  decrees  of 
the  district  and  county  courts.  Sess.  Laws  1879«  226,  227.  This  is  the  writ 
of  error  as  known  to  the  common  law.  The  view  that,  under  our  practice, 
it  brings  up  the  entire  record,  and  that  error  can  be  assigned  on  an  order 
lifter  judgment,  is  not  admissible.  The  fact  that  the  act  of  1879  repealed  the 
provisions  of  the  Code  of  1877  respecting  appeals  to  this  court,  which  pro- 
vided, inter  alia,  for  an  appeal  "from  any  special  order  after  judgment," 
makes  it  difficult  to  say  that  the  legislature  intended,  by  appeals  from  final 
judgments  and  by  writs  of  error  to  final  judgments,  to  still  provide  for  the 
review  of  orders  after  judgment  by  either  of  the  modes  prescribed.  We  are 
of  the  opinion  that  the  repeal  of  the  special  provision  named,  without  more, 
precludes  us  from  saying  that  there  was  such  an  intention.  This  view  is 
strengthened  by  reference  to  sections  24  and  25  of  the  act  of  1879  prescrib- 
ing what  may  be  assigned  for  error.  Orders  after  judgment  are  not  enu- 
merated. 

To  the  objection  that  the  complaint  does  not  state  a  cause  of  action,  it  is 
sufficient  to  say  that  it  was  not  necessary  that  the  plaintiif  should,  in  the  first 
instance,  declare  on  the  new  promise.  The  practice  in  most  of  the  states  is 
to  declare  on  the  original  indebtedness,  and,  if  the  statute  of  limitations 
be  interposed,  to  reply  the  new  promise.  Wood,  Lim.  201.  The  effect  of 
the  decision  in  the  case  of  Buckingham  v.  Orr,  6  Colo.  590,  is  not  to  exclude 
such  a  practice,  but  to  give  preference  to  the  practice  which  declares  upon 
the  new  promise  in  the  first  instance.  It  may  be  further  answered,  upon 
this  point,  that  the  objection  to  the  complaint  should  have  been  taken  by  the 
•defendant  by  special  demurrer.    Buckingham  v.  (hr,  supra. 

The  objections  based  upon  the  provisions  of  the  statutes  of  Mississippi  and 
Missouri  cannot  be  considered.  Courts  do  npt  take  judicial  notice  of  the  stat- 
utes of  other  states.  They  should  have  been  set  out  in  the  pleadings,  and 
proved  like  other  facts.    1  Phil.  Ev.  *624,  note  11 ;  Kiss,  Code  PI.  §  183. 

The  judgment  of  the  court  below  must  be  affirmed. 


{9  Colo.  320) 

OPPENHEIMER  t>.  DENVER  &  B.  G.  B.  Co. 

{Supreme  Court  of  Colorado,    November  12,  1886.) 

1.  Appeal— Credibility  op  WiTNBasEs— Question  foe  Jury. 

The  iiiry  are  the  judges  of  the  credibility  of  witnesses,  and  the  court  will  not  re- 
view their  tindings  upon  questions  of  fact  unless  they  are  palpably  against  the 
weight  of  the  evidence. 

2.  Same— Instbuctionb — Measure  of  Damages — Verdict  fo?  Dependant. 

In  an  action  to  recover  damages  for  the  wrongful  act  of  the  defendant,  where  the 
jury  return  a  verdict  for  the  defendant,  objections  to  the  instructions  of  the  court 
relative  to  the  measure  of  damages  in  case  the  jury  should  find  for  the  plaintiff 
will  not  be  considered  upon  appeal. 

8.  Evidence — Contents  of  liOST  Writing — Secondary  Testimony. 

Parol  evidence  of  the  contents  of  a  writing  is  admissible  upon  proof  of  the  loss 
of  the  writing. 

4.  Same— Competency— Sale  op  Mileage  Tickipt— Similar  Sales. 

Where  the  plaintiff  sues  for  damages  for  wrongful  ejectment  from  a  train  upon 
which  he  was  traveling  by  virtue  of  a  mileage  ticket,  and  the  defendant  pleads 
that  the  ticket  was  issued  upon  the  condition,  of  which  defendant  had  notice,  that 
it  was  not  available  over  that  portion  of  the  road  upon  which  he  was  traveling,  ev- 
idence that  the  defendant  had  sold  the  same  kind  of  ticket  to  another  person 
about  the  time  of  the  sale  to  plaintiff,  and  that  such  ticket  was  used  without  ob- 
jection by  the  company,  is  inadmissible. 
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Error  to  district  court,  Arapahoe  county. 

This  was  an  action  brought  by  the  plaintiff  in  error  against  the  defendant 
railway  company  to  recover  damages  for  an  alleged  ejectment  from  one  of  the 
defendant's  trains.  The  main  issue  in  the  trial  of  the  case  in  the  court  be- 
low was  whether  the  plaintiff,  at  the  time  he  purchased  his  mileage  tickets, 
was  notified  by  the  agents  of  the  defendant  company  that  they  would  not  be 
accepted  for  fare  over  that  portion  of  the  company's  road  between  Salidaand 
Leadville.  Verdict  for  the  defendant,  and  judgment  thereon.  The  points 
decided  do  not  require  any  more  extended  statement  of  the  facts. 

Geo,  H.  Kohn,  for  plaintiff  in  error,  Oppenheimer.  B.  O.  Wolcott,  for  de- 
fendant in  error,  Denver  &  R.  G.  R.  Co. 

Elbert,  J.  1.  There  is  no  ground  for  saying  that  the  verdict  in  this  case 
is  so  palpably  against  the  weight  of  evidence  as  to  call  for  the  interference  of 
this  court.  The  witnesses  Eccles  and  Sheppard  both  testified  that  they  noti- 
fied the  plaintiff  that  the  mileage  tickets  which  he  purchased  were  not  good 
over  that  portion  of  the  defendant's  road  between  Salida  and  Leadville.  The 
jury  accepted  their  testimony  as  against  that  of  the  plaintiff,  who  testified  af- 
firmatively that  there  was  no  such  notification,  and  the  witness  Eppstein, 
who  testified  negatively  that  he  heard  no  conversation  on  the  subject.  The 
jury  are  the  judges  of  the  credibility  of  witnesses,  and  we  see  no  reason  to 
question  their  finding  in  this  case. 

2.  The  objections  taken  to  the  instructions  of  the  court  need  not  be  consid- 
ered. That  portion  of  the  charge  to  which  they  are  taken,  concerns  the 
measure  of  damages,  and  was  for  the  guidance  of  the  jury  only  in  case 
they  should  find  that  the  ])laintiff  was  entitled  to  recover.  The  jury  having 
found  upon  the  main  issue  that  the  plaintiff,  by  reason  of  his  notice  that  the 
ticket  was  not  good  for  fare  between  Salida  and  Leadville,  was  not  entitled 
to  recover,  that  portion  of  the  charge  objected  to  had  no  use  or  ofllce  to  ful- 
fill. For  a  like  reason,  the  objection  that  the  plaintiff  was  not  allowed  to 
testify  in  rebuttal  of  the  testimony  given  by  the  conductor  and  brakeman 
need  not  be  considered.  The  jury  having  found  against  the  plaintiff  upon 
the  main  issue,  the  testimony  of  the  conductor  and  brakeman  upon  the  point 
sought  to  be  rebutted  was  of  no  importance. 

3.  The  tickets  purchased  by  the  plaintiff,  concerning  which  the  contro- 
versy arises,  contained  a  condition  that  they  should  be  good  only  on  those  por- 
tions of  the  defendant  company's  railroad  where  the  defendant  company's 
regulations  warranted  their  acceptance.  The  plaintiff  had  notice  of  this  con- 
dition at  the  time  he  purchased  the  tickets.  The  testimony  shows  that  the 
defendant  company  had  a  verbal  agreement  with  the  Denver,  South  Park  & 
Pacific  Railway  Company  to  the  effect,  inter  alia,  that  the  defendant  should 
issue  no  miletige  tickets  applicable  to  that  portion  of  its  line  between  Salida 
and  Leadville.  The  reference  on  the  ticket  was  to  this  regulation  or  verbal 
agreement.  It  further  appears  that,  in  pursuance  of  this  agreement,  Mr. 
!Nims,  the  general  passenger  agent  of  the  defendant,  had  issued  orders,  both 
verbally  and  in  writing,  to  the  proper  agents  and  conductors  of  the  com- 
pany, not  to  sell  or  receive  mileage  tickets  for  that  portion  of  the  defendant's 
road.  Mr.  Nims  testifies  that,  when  this  instruction  was  in  writing,  it  con- 
sisted of  a  notice  written  on  the  bottom  of  the  tariff  sheet,  stilting  that  the 
mileage  tickets  were  not  good  west  of  Salida.  He  testifies  that  he  made 
every  effort  to  find  one  of  these  tariff  sheets  by  a  thorough  search  at  his 
office  and  everywhere  else,  and  was  unable  to  find  one.  This  left  it  entirely 
proper  for  the  court  to  admit  oral  testimony  as  to  the  purport  of  the  instruc- 
tion, which  appears  to  have  been,  according  to  the  testimony  of  the  conductor 
Tammeny,  the  simple  direction,  "Mileage  tickets  will  not  be  honored  by 
conductors. "  A  like  objection  taken  to  the  testimony  of  the  witness  Shep- 
pard is  also  untenable,  for  the  reiison  that  it  does  not  appear  with  any  cer- 
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tainty  that  the*  instructions  given  to  him  as  agent  of  the  company  were  oth- 
erwise than  verbal. 

4.  The  offer  to  show  by  Mr.  Eppstein  that  the  defendant  company  had  sold 
the  same  kind  of  a  ticket  to  him  about  the  time  of  the  sale  to  phiintiflf,  and 
that  such  ticket  was  used  without  restriction  upon  the  defendant's  road,  was 
properly  rejected.  The  real  question  at  issue  was  whether  the  plaintiff  was 
notified,  at  the  time  of  the  purchase  of  the  ticket,  that  it  was  not  good,  and 
would  not  be  received,  for  fare  between  Salida  and  Leadville;  and  the  offer 
to  prove  tlmt  the  defendant  company  had  sold  a  mileage  ticket  to  another 
party  with  a  different  limitation,  or  with  no  limitation,  or  that  they  had  in 
one  or  more  instances  waived  the  limitation,  was  not  pertinent  to  the  issue. 
These  mileage  tickets  were  issued  by  the  defendant  company  to  large  ship- 
pers and  commercial  travelers,  and  not  to  the  general  public.  They  were 
at  a  lower  rate  than  the  regular  fare,  and  issued  ex  mera  gratia  to  parties 
doing  a  greater  or  less  amount  of  business  upon  their  line.  With  respect  to 
such  tickets,  no  question  of  unjus.t  discrimination  can  arise. 

The  foregoing  embraces  all  the  points  argued  by  counsel  for  plaintiff  in 
error,  and  all  the  assignments  that  are  regarded  as  requiring  notice.  The 
judgment  of  the  court  below  is  affirmed. 


(9  Colo.  333) 

CuFFORp  V,  Denver,  S.  P.  &  P.  R.  Co. 

{Supreme  Court  of  Colorado,    Noveniber  12,  1886.) 

Master  and  Servant — Railroad  Laborer — Failure  to  Supply  Suitable  Lodging — 
Sufficiency  op  Costplaint. 

In  an  action  by  a  laborer  engaged  in  the  construction  of  a  road,  against  his  em* 
ployer,  a  railroad  company,  for  damages  for  breach  of  contract,  and  negligence,  in 
that  defendant  failed  to  supply  him  with  good  and  suitable  board  and  lodging,  a 
complaint  alleging  that  plaintiff  *'w&s  compelled  to  sleep  on  the  cold,  wet,  and 
frozen  ground,  without  anything  under  him  except  damp  branches  of  pine  or 
spruce  trees,  and  without  sufficient  blankets  or  bedclothes  to  cover  him,  and  pro- 
tect him  from  the  cold,  whereby  plaintiff  was  taken  dangerously  sick  from  such 
exposure,"  is  good  upon  demurrer,  as  the  sickness  referred  to  is  not  too  remote  to 
support  an  action. 

Error  to  district  court,  Arapahoe  county. 

Plaintiff  was  hired  as  a  day-laborer  on  the  construction  of  defendant's  road. 
Hiscontract  provided  that  defendant  should  furnish  him  with  "good  and  suit- 
able board  and  lodging."  The  amended  complaint  contains  the  following 
among  other  averments: 

"That  some  time  after  plaintiff  commenced  said  work  the  camp  of  defendant, 
which  was  constructed  by  said  defendantfor  the  purpose  of  boarding  and  lodg- 
ing plaintiff,  and  the  force  of  hands  employed  by  defendant  company  in  build- 
ing said  wagon  road,  was  moved  further  westward  by  said  defendant,  and 
I  further  into  the  mountains  on  the  line  of  said  road,  and  to  a  great  altitude, 

I  where  the  weather  was  cold  and  damp,  and  where  plaintiff,  and  the  whole 

I  .    force  of  hands  and  laborers  with  him,  were  greatly  exposed,  and  their  health 

greatly  endangered  from  said  exposine;  and  plaintiff  charges  and  alleges  that 
tlie  defendant  company,  through  its  officers,  agents,  and  managers  aforesaid, 
I  wholly  neglected  and  refused  to  furnish  proper  shelter  or  houses,  cabins,  or 

I  tents,  or  the  necessary  blankets  or  bedding,  to  protect  plaintiff,  and  others 

j  with  him,  from  the  cold,  damp,  and  inclement  weather  of  said  mountains  and 

I  said  altitude,  and  especially  failed  and  neglected  to  provide  comfortable  beds 

'  and  bedding  to  protect  plaintiff  and  his  co-employes  of  nights  from  cold,  damp 

weather,  and  from  the  snows  and  cold  rains  then  prevailihg  in  said  mount- 
I  ains  and  at  said  camp. 

"That  plaintiff  and  his  co-employes,  immediately  and  without  delay,  pro- 
!  tested  against  such  treatment  to  the  said  agents  and  officers  and  managers  of 


Digitized  by 


Google 


220  PAaFIC   REPORTER.  .    [Colo. 

defendant  company,  and  notified  them  that  plaintiff  and  his  co-employes  would 
at  once  quit  work  and  abandon  said  employment  unless  they  were  immedi- 
ately, or  as  soon  as  possible,  furnished  with  comfortable  lodging  and  protec- 
tion from  such  weather,  and  proper  beds  and  bedding  to  keep  them  warm 
and  comfortable  at  night;  and  that  said  oiScers,  agents,  and  managei-s  of  the 
said  defendant  then  and  there  agreed  with  plaintiff  and  his  co-employes  that 
if  they  would  not  leave  and  abandon  said  work,  but  remain  at  the  same,  that 
defendant,  through  its  said  officers,  managers,  and  agents,  would  provide 
suitable  and  comfortable  lodging  and  bedding  and  blankets  for  them,  and 
that  said  officers,  managers,  and  agents  so  promised  and  assured  plaintiff  and 
his  co-employes,  from  day  to  d.^y,  for  several  days;  and  that  plaintiff,  relying 
on  such  promises  and  assurances,  and  believing  that  the  same  would  be  com- 
plied with  by  defendant,  did  remain  in  the  employment  of  defendant,  as  afore- 
said, and  that  during  such  time,  and  while  plaintiff  was  relying  on  such  prom- 
ises and  assurances  of  said  defendant,  and  for  two  or  three  consecutive 
nights,  plaintiff  was  compelled  to  sleep  on  the  cold,  wet,  and  frozen  ground, 
without  anything  under  him  except  damp  branches  of  pine  or  spruce  trees, 
and  without  sufficient  blankets  or  bedclothes  to  cover  him  and  protect  him 
from  the  cold,  whereby  plaintiff  was  taken  dangerously  sick  from  such  ex- 
posure, and  became  wholly  paralyzed  in  his  whole  body,  and  in  all  of  his 
limbs,  and  became  wholly  unconscious,  and  so  remained  for  several  months, 
whereby  his  whole  health  was  permanently  ruined  and  destroyed  for  life,  and 
his  constitution  shattered  and  so  broken  down  that  he  has  never  recovered 
from  the  same,  and  never  will. 

"That  plaintiff  received  all  of  said  injuries,  and  has  endured  all  of  said 
Bufferings,  through  the  carelessness,  neglect,  and  want  of  proper  care  and 
diligence  on  the  part  of  said  defendant,  through  its  duly-appointed  and  au- 
thorized officers,  agents,  and  managers,  as  aforesaid,  in  not  exercising  due 
and  proper  precaution,  and  in  violating  their  said  promises  and  assurances 
aforesaid,  in  regard  to  furnishing  the  said  plaintiff  and  his  co-employes  with 
proper  lodging  and  beds  and  bedding  to  protect  him  and  them  from  the  ex- 
posure aforesaid;  and  plaintiff  states  that  he  could  not,  by  any  degree  of  care 
and  diligence  on  his  part,  have  prevented  said  exposure  and  subsequent  sick- 
ness and  suffering,  and  would  have  left  said  employment  if  he  could  liave 
done  so,  and  returned  back  to  a  settlement  or  place  of  shelter  immediately; 
and  but  for  the  said  promises  and  assurances  of  said  defendant  that  proper 
protection  should  be  furnished  without  delay. 

"That  said  defendant  wrongfully  and  carelessly  moved  plaintiff  and  other 
laborers  from  the  first  camp  on  the  llpe  of  said  road  to  the  summit  of  said 
mountains,  on  the  Alpine  pass,  a  point  of  great  altitude,  and  where  snow- 
storms prevailed  almost  continually,  and  where,  at  best,  the  exposure  was 
very  great,  and  where  the  health  and  lives  of  said  men  and  employes  were 
continually  exposed  to  great  danger;  and  the  said  ofiicers,  agents,  and  man- 
agers of  defendant  company  well  knew  this,  but  wholly  failed,  neglected,  and 
refused  to  prepare  such  suitable  and  proper  cabins,  tents,  and  bunks  and 
bedding  for  said  new  camp,  and  for  the  protection  of  plaintiff  and  others,  be- 
fore moving  into  said  new  camp,  which  was  from  twenty-five  to  thirty  miles 
ahead  of  the  first  camp;  and  that  plaintiff  did  not  know  of  such  gross  neglect 
and  carelessness  until  he  reached  said  new  camp,  at  the  said  Alpine  pass,  at 
the  summit  of  said  mountains,  and  was  compelled  to  submit  to  such  exposure 
for  a  time,  or  incur  still  greater  dangers  by  attempting  to  return  to  a  settle- 
ment or  place  of  shelttr;  and  plaintiff  states  that  it  was  during  the  time  he 
was  thus  compelled  to  submit  to  such  exposure,  as  aforesaid,  that  he  was  in- 
jured in  his  health,  as  aforesaid,  by  the  wrong  and  negligence  above  alleged." 

Demurrer  by  the  defendant,  which  the  court  sustained.  Plaintiff  electing 
to  stand  by  his  complaint,  judgment  was  duly  entered  dismissing  his  action. 
To  reverse  this  judgment  the  present  writ  of  error  was  sued  out. 
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ff.  B.  JohnsoUt  for  plaintiff  in  error.  Teller  <fe  Orahood,  for  defendant  in 
error. 

Helm,  J.  To  sustain  the  judgment  of  the  district  court,  counsel  for  de- 
fendant in  error  urge  a  single  proposition,  viz.,  that  the  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  wording 
of  this  complaint  might  have  been  better,  but  we  do  not  deem  it  fatally  ob- 
noxious to  the  foregoing  objection.  The  action  is  based  upon  defendant's 
negligence,  and  the  rules  of  pleading  applicable  did  not  require  a  statement 
of  the  exact  number,  quality,  weight,  and  condition  of  the  blankets  or  other 
covering  provided.  The  averment  that  plaintiff  "was  compelled  to  sleep  on 
the  cold,  wet,  and  frozen  ground,  without  anything  under  him  except  damp 
branches  of  pine  or  spruce  trees,  and  without  sufficient  blankets  or  bedclothes 
to  cover  him,  and  protect  him  from  the  cold,  whereby  plaintiff  was  taken 
dangerously  sick  from  such  exposure,  *  *  *"  is,  in  our  judgment,  the 
allegation  of  a  material  ultimate  fact.  It  is  considerably  strengtiiened  by 
other  averments  of  the  complaint.  But,  from  the  language  of  this  allegation 
alone,  it  appears  that  no  bunk  or  bed  of  any  kind  was  furnished;  while, 
under  that  part  of  it  which  relates  to  covering,  evidence  of  such  primary 
facts  as  the  number  and  quality  of  the  blankets  provided  would  be  admis- 
sible. 

It  was  not  necessary  to  allege  plaintiff  \s  want  of  knowledge  concerning  the 
kind  of  weather  he  encounter^  at  the  time  of  contracting  the  illness.  Under 
the  circumstances  disclosed,  this  became  an  immaterial  matter.  There  was 
here  no  acquiescence  in  the  alleged  wrongful  omission.  When  plaintiff 
reached  the  camp  on  Alpine  pass,  he,  of  course,  became  aware  of  the  condi- 
tion of  the  weather.  He  then,  also,  for  the  first  time,  learned  the  character 
of  the  accommodations  furnished.  But  the  complaint  shows  that  immediately 
upon  obtaining  this  information  he  protested,  and  would  have  quit  work,  had 
not  defendant  promised  to  have  the  supply  of  beds  and  bedding  at  once  made 
sufficient.  There  was  thus  a  clear  admission  by  defendant  that  the  provision 
made  in  this  direction  was  inadequate.  But  notwithstanding  this  admission, 
and  defendant's  duty  in  the  premises,  the  promise  which  induced  plaintiff  to 
remain  vfus  not  kept,  nor  was  anything  else  done  to  increase  his  protection 
from  the  dangers  naturally  incident  to  the  exposure. 

But  it  is  asserted  that  the  damages  or  injuries  referred  to  in  the  complaint 
are  too  remote.  We  accept  the  rule  on  this  subject  as  stated  by  the  'authori- 
ties cited.  The  damages  suffered  must  be  "the  actual,  natural,  and  proxi- 
mate result  of  the  wrong  committed.'*  8treeter  v.  Marshall,  A.  Colo.  535. 
"They  must  be  the  legitimate  sequence  of  the  thing  amiss."  Cooley, 
Torts,  68. 

That  sickness  and  paralysis  may  actually,  naturally,  and  proximately  result, 
and  be  a  legitimate  sequence,  from  sleeping  several  consecutive  nigiits  at  the 
summit  of  Alpine  pass,  where  "snow-storms  prevailed  almost  continuously," 
on  wet  and  frozen  ground,  with  nothing  but  damp  pine  or  spruce  branches 
for  a  bed,  and  insufficient  blankets  or  other  covering,  seems  to  be  a  reason- 
able proposition.  We  certainly  cannot,  purely  as  a  matter  of  law,  hold  the 
contrary. 

Counsel's  suggestion  that  people  frequently  incur  such  exposure,  and  that 
neither  these  nor  any  other  serious  consequences  follow,  may  be  correct.  But 
this  fact,  if  it  be  a  fact,  is  far  from  decisive  as  to  the  question  of  liability  in 
cases  like  the  one  at  bar.  The  principle  above  stated  does  not  declare  that 
the  damage  or  injury  must  have  resulted,  or  even  that  it  must  have  been  an- 
ticipated, in  the  particular  case  under  consideration.  On  the  contrary,  it  has 
been  well  said  "that  the  consequences  of  negligence  are  almost  invariably 
surprises.**  The  expression  "reasonable  expectation, "  frequently  used  in  this 
connection,  is  said  to  mean  "an  expectation  that  some  such  disaster  as  that 
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under  investigation  will  occur  on  the  long  run  from  a  series  of  such  negli- 
gences as  those  with  which  the  defendant  is  charged."  Whart.  Neg.  §§  77, 
78,  and  cases  cited. 

The  foregoing  suggestions  answer  all  of  the  points  specifically  raade  in  ar- 
gument against  the  complaint  by  counsel  for  defendant  in  error,  and  we  dis- 
cover no  other  objection  thereto  which  is  fatal.  The  judgment  of  the  district 
court  is  accordingly  reversed,  and  the  cause  remanded. 


(2  Cal.  Unrep.  672) 

People  ex  rel.  Van  Valer  and  others  v.  Jacob  and  others.    (No.  11,360.) 

{Supreme  Oourt  of  OcUifomia.    July  15,  1886.) 

1.  Public  Lands — California  Swamp  Lands— Patents— Action  for  Cancellation— 

Attorney  General— Dismissal. 

When  a  suit  is  instituted,  in  the  name  of  the  state,  by  the  permission  of  the  at- 
torney general,  upon  the  relation  of  the  real  party  in  interest,  seeking  the  cancella- 
tion of  a  patent  tor  state  swamp  lands,  and  the  state  has  no  direct  interest  in  the 
event  of  the  suit,  the  attorney  general  is  not  authorized  to  nu>ve  to  dismiss,  or  to 
withdraw  his  consent  to  the  use  of  the  name  of  the  people,  to  the  prejudice  of  the 
relator. 

2.  Appeal— Transcript — Missing  Papers — Improper  Certificate — Motion  to  DiSMras. 

Where  respondent,  in  his  brief,  suggests  Imperfections  in  the  transcri|it  because 
of  the  absence  of  necessary  papers,  and  because  the  transcript  is  not  properly  cer- 
tified, and  appellant,  at  the  hearing,  files  the  requisite  papers  with  the  proper  cer- 
tificate, the  motion  to  dismiss  will  be  denied. 

Department  1.     Appeal  from  superior  court,  Tulare  county. 

Action  brought  by  the  attorney  general,  January  19,  1884,  to  cancel  a  pat- 
ent issued  by  the  state  of  California  to  the  defendants,  November  23,  1883, 
for  a  tract  of  swamp  and  overflowed  land  in  Tulare  county.  On  motion  of 
the  attorney  genenil  the  action  was  dismissed  July  11,  1885.  The  relators 
appealed  to  tlie  supreme  court. 

The  motion  to  dismiss  tlie  appeal  was  based  on  the  fact  that  the  clerk  had 
not  properly  certified  the  transcript,  as  required  by  rule  4  of  the  supreme 
court,  and  tliat  certain  papers  had  been  omitted;  and  was  made  under  rule 
13,  which  is  as  follows:  "Exceptions  or  objections  to  the  transcript,  state- 
ment, the  bond  or  undertaking  on  appeal,  the  notice  of  appeal,  or  to  its  serv- 
ice, or  any  technical  exception  or  objection  to  the  record  in  civil  cases,  affect- 
ing the  right  of  tlie  appellant  to  be  heard  on  the  points  of  error  assigned, 
which  might  be  cured  on  suggestion  of  diminution  of  the  record,  must  be 
taken  and  notified  to  the  appellant  in  writing,  at  least  five  days  before  the 
hearing,  or  they  will  not  be  regarded;  and,  when  so  noted,  it  shall  be  the  duty 
of  the  appellant  to  present  and  file  at  the  hearing  of  the  cause  such  additional 
record,  certificate,  or  other  matter,  if  such  there  be,  to  remove  or  answer  the 
objection  or  exception  so  taken;  otherwise  such  objection  or  exception,  if  well 
taken,  shall  prevail." 

The  following  is  rule  4:  "On  a  motion  to  dismiss  an  appeal  for  a  failure 
to  file  the  transcript  within  the  prescribed  time,  there  shall  be  presented  the 
certificate  of  ther  clerk  below,  under  the  seal  of  the  court,  certifying  the 
amount  or  character  of  the  judgment  or  order  appealed  from,  the  date  of  its 
rendition,  the  fact  and  date  of  the  filing  of  the  notice  of  appeal,  together  with 
the  fact  and  date  of  service  thereof  on  the  adverse  party,  and  the  character 
of  the  evidence  by  which  said  service  appears;  the  fact  and  date  of  filing  and 
undertaking  on  appeal,  and  that  the  same  is  in  due  form;  the  fact  and  the 
time  of  settlement  of  the  bill  of  exceptions  and  the  statement  on  appeal,  if 
there  be  any;  and  also  that  the  appellant  has  received  a  duly-certified  tran- 
script, or  that  he  has  not  requested  the  clerk  to  certify  to  a  correct  transcript 
of  the  record,  or,  if  he  has  made  such  request,  that  he  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded." 
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Frederick  P.  Stratton,  Latimer  &  Morrow,  and  Wm,  if.  Pierson,  for  ap- 
pellants.   Brown  &  Daggett,  for  respondents. 

By  the  Court.  The  certificate  of  the  clerk  of  the  court  below,  filed  at  the 
hearing,  is  suflScient,  and  the  motion  to  dismiss  is  denied. 

On  the  authority  of  People  v.  North  San  Francisco  H.  &  R*  R,  Ass'n,  88 
Cal.  564,  the  judgment  is  reversed,  and  cause  remanded. 


(71  CaL  307) 

Bates  t?.  Bates.     (No.  9,586.) 

{Supreme  Cburt  of  Oalifomia.    November  20,  1886.) 

PABTraoN— New  Trial— Plaintiff's  Motion  to  Set  Aside  Decree  in  Her  Favor. 
Wiiere  plaintiff  ill  partition  proceedings  has  obtained  the  decree  asked  for  in  her 
complaint,  based  upon  and  in  accordance  with  all  the  facts  aIlcRC<i  therein,  and 
admitted  by  the  answer,  she  is  not  entitled  to  a  new  trial  upon  afhdavits  setting 
forth  facts  tending  to  prove  that  she  was  mistaken  in  her  rights  wlien  she  com- 
menced her  action,  and  which,  if  they  exist,  are  contradictory  to  the  averments  of 
the  complaint. 

Department  1.    Appeal  from  superior  court,  Alameda  county. 

Bill  for  partition.  Decree.  Motion  for  new  trial  denied.  Plaintiff  ap- 
peals. 

The  plaintiff  and  appellee  was  the  widow  of  A.  S.  Bates,  deceased,  her  sec- 
ond husband;  she  and  the  defendant,  Otis  Bates,  being  the  only  heirs.  After 
the  husband's  death,  the  widow,  besides  being  unacquainted*  with  her  hus- 
band*s  investments,  was  prostrated  with  grief,  and  unable  properly  to  in- 
struct her  counsel,  who,  having  to  make  the  best  of  her  imperfect  instruc- 
tions, brought  this  action  for  partition  in  her  name,  assuming  the  property 
left  by  the  husband  was  common  property  of  the  widow  and  the  heir.  After 
a  preliminary  decree  of  partition  had  been  made  in  accordance  with  her  com- 
plaint, affidavits  were  obtained  in  British  Columbia  tending  to  show  that  she 
had  inherited  a  fortune  from  a  first  husband,  and  that  the  deceased  Bates  had 
invested  part  of  the  same  in  the  property  sought  to  be  partitioned  by  her.  A 
motion  for  a  new  trial  by  plaintiff,  based  on  such  affidavits,  was  denied. 

Philip  G,  Galpin,  for  appellant. 

The  mistake  of  fact  was  not  made  known  until  after  a  preliminary  decree  for 
partition  had  been  made.  Before  any  notice  was  given  of  the  making  of  that 
or  any  other  decision,  the  error  was  discovered,  and  a  motion  was  made  for  a 
new  trial.  Had  it  been  granted,  the  plaintiff  would  have  amended  her  com- 
plaint so  as  to  ask  partition  of  the  common  property  only,  and  a  new  decree 
could  have  been  made  to  conform  to  the  truth.  The  appellant  asks  for  a  new 
trial  on  the  ground  of  subsequently  discovered  evidence,  and  insists  that  the 
court  below  did  not  lose  jurisdiction  to  correct  the  evident  mistake  of  fact  so 
long  as  a  motion  for  a  new  trial  was  pending.  The  appeals  are  from  the  judg- 
ment, and  from  the  order  denying  a  new  trial.  The  court  had  power  to  grant 
a  new  trial  on  the  ground  of  subsequently  discovered  evidence,  and  no  neces- 
sity exists  to  file  a  new  complaint  to  set  aside  the  judgment. 

A,  M.  Rosborought  for  respondent. 

McKiNSTRY,  J.  The  record  brought  here  contains  no  matter  which  would 
justify  the  reversal  of  the  final  judgment.  There  are  many  reasons  why  the 
order  denying  a  new  trial  should  not  be  disturbed.  It  is  enough  to  say,  how- 
ever, that  a  plaintiff  who  has  obtained  exactly  the  decree  to  secure  which 
the  action  was  brought  and  prosecuted,  and  which  is  based  upon,  and  is  in 
accord  with,  all  the  facts  alleged  in  the  complaint  and  admitted  by  the  answer, 
is  not  entitled  to  demand  a  new  trial,  upon  affidavits  setting  forth  matters 
which  may  tend  to  prove  that  she  was  mistaken  in  her  rights  when  she  com- 
menced her  action.    It  is  perfectly  apparent  that  a  new  trial  of  the  issues 
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must  result  in  the  same  decision  and  interlocutory  judgment.  A  new  trial 
is  a  re-exaraination  of  an  issue  of  fact  in  the  same  court,  after  a  trial  and  de- 
cision, etc.  Code  Civil  Proc.  656.  The  former  decision  may  be  vacated,  and 
a  new  trial  granted,  on  the  application  of  the  party  "aggrieved,"  for  certain 
causes,  (specified  in  section  657.) 

Here  the  affidavits  of  the  plaintiff  do  not  tend  to  prove  (1)  irregularity  in 
the  proceedings  of  the  court  or  opposite  party;  or  (2)  "accident  or  surprise," 
within  the  meaning  of  the  third  subdivision  of  section  657,  Code  Civil  Proc.; 
or  (3)  newly-discovered  evidence,  which  could  have  been  given  under  the 
pleadings;  or  (4)  insufficiency  of  the  evidence;  or  (5)  error  in  law  occurring 
at  the  trial.  The  real  purpose  of  the  plaintiff  here,  as  clearly  appears,  was 
to  have  the  decision  and  judgment  set  aside,  that  she  might  amend  her  com- 
plaint, and  thus  be  enabled  to  prove  facts  which,  if  they  exist,  are  contra- 
dictory of  the  averments  of  the  complaint  on  which  the  triiU  was  had.  She 
certainly  was  not  entitled  to  a  new  trial  of  the  issues  made  by  the  pleadings 
on  which  the  judgment  was  based. 

Judgment  and  order  affirmed. 

We  concur:    Mtrick,  J.;  Toornton,  J. 


(71  Cal.  310) 

Board  of  Com'rs  of  Funded  Debt  Sinking  Fund  v.  Board  of  Trus- 
tees OF  City  of  Sacramento.    (No.  11,560.) 
{Supreme  Court  of  Oalifomia,    November  26,  1886.) 

Constitutional  Law — Retroactive  Operation — Municipal  Corporation — Commission 
—Const.  Cal.  1879,  Art.  11,  J  13 ;  Art.  22,  J  1. 

The  proliibition  of  Const.  Cal.  1879,  §  13,  art.  11,  providing  that  **the  legis- 
lature shall  not  delegate  to  any  special  commission,  private  corporation,  com- 
pany, association,  or  individual  any  power  to  make,  control,  appropriate,  super- 
vise, or  in  any  way  interfere  with  any  county,  city,  town,  or  municipal  improve- 
ment, money,  property,  or  effecCs,  whether  lield  in  trust  or  otherwise,  or  to  levy 
taxes  or  a.ssessmcnts,  or  perform  any  municipal  functions  whatever,"  is  not  retro- 
spective, and,  notwithstanding  section  1,  art.  22,  providing  that "  the  provisions  of  all 
laws  inconsistent  with  this  constitution  shall  cease  upon  the  adoption  thereof,"  a 
law  establisliing  such  a  commission  prior  to  1879  is  not  repealed,  nor  are  proceed- 
ings by  such  board  thereafter  prohibited. 

In  bank.    Appeal  from  superior  court,  Sacramento  county. 

Application  ot  the  board  of  commissioners  of  the  funded  debt  sinking  fund 
to  compel  the  board  of  trustees  of  Sacramento  city,  by  mandate,  to  levy  a 
certain  tax,  under  an  act  of  the  legislature  of  1872.  The  court  below  issued 
the  writ,  and  the  trustees  appealed.  The  facts  are  sufficiently  stated  in  the 
opinion. 

Tf .  A,  Anderson  and  E.  C.  Hart,  for  appellants.  H,  O.  <&  W.  H.  Beatty, 
for  respoudents. 

McKiNSTUY,  J.  This  is  an  application  of  the  board  of  commissioners  of 
the  funded  debt  sinking  fund  to  compel  the  board  of  trustees  of  Sacramento 
city,  by  mandate,  to  levy  a  certain  tax  which  is  ordered  to  be  levied  by  an  act 
of  the  legislature  passed  in  1872.  The  court  below  issued  an  alternative 
writ,  and  the  city  trustees  made  a  response,  not  denying  any  fact  set  up  in 
the  petition  and  affidavit,  but  setting  up  matters  of  law  only  as  a  response  to 
the  alternative  writ.  The  court  overruled  the  legal  objections  raised,  and 
made  the  writ  absolute.    From  this  the  trustees  appealed. 

Appellants  contend  the  petition  is  fatally  defective,  in  that  it  does  not  ap- 
pear therefrom  that  petitioners  have  not  a  plain,  speedy,  and  adequate  rem- 
edy at  law,  and  in  that  it  does  not  appear  therefrom  that  defendants  have 
any  municipal  function  to  perform.  The  facts  alleged  in  the  petition  show 
that  there  is  no  other  plain,  speedy,  or  adequate  remedy.    The  powers  and 
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duties  of  the  defendants  are  declared  and  determined  by  a  public  statute,  of 
which  we  take  notice. 

Appellants  further  contend  that  petitioners  have  no  legal  capacity  to  main- 
tain this  action.  The  petitioners  are  parties  "beneficially  interested,"  with- 
in the  meaning  of  section  1086  of  the  Code  of  Civil  Procedure.  Caunty  of 
Contra  Costa  v,  Board  of  SupWs,  26  Cal.  641. 

The  main  contention  of  appellants  is  that  the  act  of  March  25,  1872,  (St. 
1871-72,  p.  546, J  was  repealed  on  the  adoption  of  the  constitution  of  1879, 
by  reason  of  the  clause  in  section  1,  art.  22,  of  that  instrument,  whicli  reads: 
** The  provisions  of  all  laws  inconsistent  with  this  constitution  shall  cease 
upon  the  adoption  thereof."  It  is  said  that  the  provisions  of  the  act  of  1872 
are  "inconsistent"  with  section  13,  art.  11,  of  the  constitution.  That  sec- 
^tion  reads:  "The  legislature  shall  not  delegate  to  any  special  commission, 
private  corporation,  company,  association,  or  individual  any  power  to  make, 
oontrol,  appropriate,  supervise,  or  in  any  way  interfere  with,  any  county, 
city,  town,  or  municipal  improvement,  money,  property,  or  effects,  whether 
held  in  trust  or  otherwise,  or  to  levy  taxes  or  assessments,  or  perform  any 
municipal  functions  whatever." 

That  the  prohibition  is  prospective,  and  applies  to  the  legislature  created 
by  the  constitution  in  which  the  prohibition  is  found,  seems  too  clear  for  ar- 
gument. The  prohibition  became  operative  with  tlie  rest  of  the  constitution, 
and  could  only  limit  the  power  of  the  legislature  provided  for  in  the  constitu- 
tion. Its  language  does  not  purport  anything  more  or  different.  This  much 
being  conceded,  is  necessarily  follows  that  the  act  of  1872  is  not  inconsistent 
with  the  section  of  the  constitution  above  quoted.  It  is  not  pretended  that 
it  is  inconsistent  with  any  other  provision  of  the  constitution. 

The  prohibition  of  future  enactments,  of  a  particular  character,  by  houses  of 
the  legislature  brought  into  existence  by  the  same  constitution  which  contains 
the  prohibition,  cannot  be  held  to  annul  past  legislation  without  violating  the 
plain  meaning  of  the  language.  It  may  be  tliat  some  provisions  of  the  con- 
stitution prohibit  future  action,  authorized  in  the  past  by  a  statute  in  force 
prior  to  the  adoption  of  the  constitution.  In  such  cases,  the  prohibition  (it 
might  be  argued)  is  pointed  at  such  future  action,  and  is  not  a  repeal  of  the 
statute  which  originally  authorized  it..  Thus,  "no  county-seat  shall  be  re- 
moved unless  two-thirds  of  the  qualified  electors  shall  vote  in  favor  of  such 
removal."  Section  2,  art.  11.  This  may  not  only  prohibit  any  legislation  at- 
tempting to  autiiorize  a  removal,  without  the  two-third  vote,  but  may  pro- 
hibit also  the  removal  itself.  Other  examples  might  perhaps  be  put  to  illus- 
trate the  distinction.  But,  in  each  case,  the  meaning  of  the  prohibitory 
clause  must  be  ascertained  by  reference  to  its  subject-matter,  and  to  the  other 
provisions  of  the  constitution.  There  is  no  clause  of  the  constitution  which 
can  be  construed  to  prohibit  proceedings,  under  the  prior  law,  by  the  board 
of  commissioners  established  by  the  act  of  1872,  or  by  other  like  boards. 

In  their  original  points  counsel  for  appellant  say:  "It  is  contended  by  re- 
spondents that  sections  12  and  13  of  article  11  are  not  retrospective.  Stand- 
ing alone,  this  would  he  tmey  and  there  are  numerous  authorities  sustaining 
that  construction;  but  the  plain  intent  to  nmke  them  retroactive  is  disclosed 
by  section  1  of  article  22  of  the  constitution  of  California. "  In  their  brief  in 
reply,  however,  counsel  seem  to  contend  that  section  13,  art.  11,  of  itself, 
and  independent  of  section  1,  art.  22,  of  the  constitution,  repealed  the  act  of 
1872.    For  the  reasons  above  set  forth,  this  view  cannot  be  upheld. 

Our  conclusion  is  that  the  act  of  1872  is  not  inconsistent  with  the  constitu- 
tion, and  that  it  will  remain  in  full  force  until  altered  or  repealed  by  the  legis- 
lature.   Const,  art.  11,  §  1. 

Judgment  affirmed. 

We  concur:    Thornton,  J.;  Myrick,  J.;  Sharpstein,  J. 
v.l2p.no.7— 16 
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(71  Cal.  351) 

People  v.  Lavelle.    (No.  20,203.) 

{Supreme  Cknirt  of  Calif omia,    December  2,  1886.) 

Crimikal  Lav— Evidence — Opinion — Appearance  as  to  Being  Rational. 

In  the  trial  of  a  defendant  charged  with  felony,  a  question  propounded  to  a  wit- 
ness, who  was  present  at  the  time  of  the  arrest,  "What  w^as  the  appearance  of  this 
man  [the  defendant]  at  that  time,  with  reference  to  his  being  rational  orirrational  ?  " 
is  admissible,  on  tlie  ground  that  the  evidence  sought  to  be  elicited  thereby  is  as  to 
a  fact,— namely,  his  appearance  at  the  time,— and  not  the  opinion  of  the  witness 
as  to  the  sanity  of  the  defendant,  base<l  upon  an  acquaintance  with  him. 

In  bank.    Appeal  from  superior  court,  Tulare  county. 

Information  for  an  assault  with  intent  to  commit  murder.  Judgment  for 
defendant.  The  people  appealed.  The  facts  are  sufficiently  stated  in  the 
opinion. 

I     Oregon  Sanders,  for  appellant.     W.  B.  Wallace,  Dist.  Atty.,  for  respond- 
ent. 

Myrick,  J.  The  defendant  was  accused  by  information  of  the  crime  of  an 
assault  with  an  intent  to  commit  murder.  Testimony  had  been  given  con- 
cerning the  circumstances  of  the  alleged  assault.  One  Keener,  a  deputy 
sheriff,  who  was  present  at  the  time  of  the  aiTest,  which  immediately  followed 
the  alleged  assault,  was  asked  the  question :  "  What  was  the  appearance  of  this 
man  [the  defendant]  at  that  time,  with  reference  to  his  being  rational  or  irra- 
tional?" This  was  objected  to  on  the  ground  that  it  did  not  appear  that  the 
witness  was  competent  to  testify,  from  appearances,  as  to  whether  the  man 
was  rational  or  irrational.  It  is  urged  on  this  appeal  that  the  court  erred  in 
overruling  the  objection,  because  the  witness  had  not  shown  himself  to  be  com- 
petent within  subdivision  10,  §  1870,  Code  Civil  Proc.  The  evidence  sought 
to  be  elicited  was  not  the  opinion  of  the  witness  as  to  the  mental  sanity  of  tl\e 
defendant,  based  on  an  acquaintance  with  him,  but  was  rather  as  to  a  fact, 
namely,  his  appearance  at  the  time.  The  appearance  of  a  person  at  a  given 
time  is  one  thing;  the  opinion  of  a  witness  as  to  the  mental  condition  of  that 
person,  based  on  an  acquaintance  with  him,  is  quite  another. 

No  error  appearing,  the  judgment  is  affirmed. 

We  concur:    Morrison,  C.  J. ;  Sharpstein,  J. ;  McKee,  J. ;  Thornton,  J. 

(12  Cal.  17) 

Rowland  v.  Madden  and  others.    (No.  11,220.* 

(Supreme  Court  of  Calif omia,    November  29,  1886.) 

Executors  and  Administratobs — Actions  againbt—Pleadinq  Issue — Presentation  of 
Claim— Denial— Code  Civil  Proc.  Cal.  g  475. 

Where,  in  a  suit  against  executors  upon  a  claim  againstdecedent,  plaintiff  alleges 
in  his  complaint  that  on  the  ninth  day  of  December^  1881,  his  claim,  duly  verified, 
was  duly  presented  to  defendants,  as  executors,  for  allowance,  and  defendants  in 
their  answer  **  deny  that  on  the  ninth  day  of  December,  at  said  citv  and  county,  or 
elsewhere,  the  claiiu  of  the  plaintiff  for  $36,000.  *  *  *  or  the  claim  as  in  plain- 
tiffs  complaint  set  forth,  or  the  claim  upon  which  this  action  is  founded,  or  any 
claim  whatever,  was  dulv  presented  to  these  defendants  for  allowance,"  the  allega- 
tion of  presentation  of  the  claim  to  the  executors  is  material  to  plaintifTs  com- 
plaint, and  the  denial  of  it  in  the  answer,  though  open  to  criticism,  is  sufflcient 
to  raise  an  issue  under  Code  Civil  Proc.  Cal.  i  475. 

In  bank.     Appeal  from  superior  court,  San  Francisco. 
Action  against  executors.    Judgment  for  defendants.    Plaintiff  appeals. 
Moses  Q.  Cobb,  for  appellant.     A,  If,  Drovm  and  W.  H.  Fifleld,  for  re- 
spondents. 

Sharpstein,  J.  The  plaintiff  sues  the  defendants  as  executors  of  the  last 
will  and  testament  of  Jane  Rowland,  deceased,  to  recover  the  sum  of  $36,- 
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000,  which  he  alleges  was  justly  due  to  him  from  said  testate  at  the  time  of 
her  decease;  and  he  further  alleges  that  on  the  ninth  day  of  December,  1881, 
said  claim,  du  y  verified  by  the  oath  of  plaintiff,  was  duly  presented  to  the 
defendants  as  executors  of  the  will  of  said  Jane  Rowland,  deceased,  for  al- 
lowance. The  defendants  in  their  answer  deny  that  on  the  ninth  day  of  De- 
cember, 1881,  the  claim  of  plaintiff  for  said  sum,  or  any  claim  whatever,  was 
duly  presented  to  these  defendants  for  allowance,  or  that  any  proper  or  legal 
claim,  or  any  of  the  matters  or  things  in  the  plaintiff's  complaint  alleged,  has 
been  at  any  time  d  uly  or  otherwise  presented  to  these  defendants  for  allowance. 
TJpon  this  issue  the  court  finds  that  the  alleged  claim  of  plaintiff  was  not,  nor 
was  any  claim  verified  by  the  oath  of  plaintiff,  duly  or  otherwise,  presented 
to  defendants,  as  executors  as  aforesaid  or  otherwise,  for  allowance  on  the 
ninth  day  of  December,  1881,  or  at  any  other  time. 

The  finding  is  not  against  the  evidence,  and  appellant  does  not  attack  it  on 
that  ground.  He  contends  that  the  pleadings  do  not  raise  any  such  issue; 
that  the  allegations  of  the  complaint  as  to  that  matter,  are  wholly  immate- 
rial ;  but,  if  miaterial,  they  are  not  sufficiently  denied  to  raise  An  issue. 

As  to  the  materiality  of  the  allegations  we  entertain  no  doubt.  The  case 
differs  but  little,  if  at  all,  in  principle,  from  Lathop  v.  Bampton,  31  Cal.  17, 
in  which  it  was  held  that  the  due  presentation  of  the  claim,  in  that  case,  to 
the  executors,  was  a  prerequisite  of  the  right  to  maintain  an  action  against 
him. 

Treating  th^  allegation  as  a  material  one,  was  it  sufficiently  denied  to  raise 
an  issue?  The  defendants  in  their  answers  "deny  that  on  the  ninth  day  of 
December,  at  said  city  and  county,  or  elsewhere,  the  claim  of  the  plaintiff  for 
the  sum  of  #36,000,  "^  *  *  •or  the  claim  as  in  plaintiff's  complaint  set 
forth,  or  the  claim  upon  which  this  action  is  founded,  or  any  claim  whatever, 
was  duly  presented  to  these  defendants  for  allowance. "  It  appears  by  the  rec- 
ord that  this  was  treated  as  a  denial,  sufficient  to  raise  an  issue  upon  the  plain- 
tiff's allegation  of  a  presentation  of  his  claim  to  the  defendants.  It  is  doubt- 
]^s  obnoxious  to  criticism,  but,  under  section  475,  Code  Civil  Proc.,  the  defect, 
must  now  be  disregarded. 

Other  questions  are  discussed  by  counsel  upon  which  it  is  unnecessary  to 
express  any  opinion  at  this  time. 

Judgment  and  order  affirmed. 

We  concur:  Morrison,  0.  J.;  McKinstry,  J.;  Myriok,  J.;  Thorn- 
ton, J. 


(71  Cal.  330) 

Larkin  V.  Larkin.    (No.  11,348.) 

{Supreme  Court  of  Calif omia,    November  29,  1886.. 

Husband  akd  Wifb — Divorcb — Appeal — ^Wife's  Costs. 

Where,  in  an  actlou  by  a  husband  for  divorce,  judgment  is  given  against  the  de- 
fendant, and  a  motion  by  her  for  a  new  trial  is  denied,  and  she  appeals  from  the 
judgment  and  the  order,  on  motion  for  new  trial,  the  court  may,  in  its  discretion, 
by  special  order  made  after  final  judgment,  order  plaintiff  tu  pay  the  attorney  of 
defendant  a  sum  for  costs  of  her  appeal. 

In  bank.    Appeal  from  superior  court,  Alameda  county. 
Appeal  from  special  order,  after  decree  of  divorce,  allowing  wife's  costs. 
2'hos.  If.  Smith  &nd  Mastic,  Belcher  &  Mastic,  for  appellant.    Charles  F. 
Hafilon,  for  respondent. 

Sharfstein,  J.  This  is  an  appeal  from  an  order  made  after  final  judg- 
ment in  an  action  of  divorce.  The  judgment  was  in  favor  of  the  plaintiff, 
and  the  defendant  appealed  from  it,  and  the  order  denying  her  motion  for  a 
new  trial,  to  this  court.  After  taking  such  appeal  she  applied  to  the  court 
below  for  an  order  that  the  plaintiff  pay  to  her  (defendant)  a  reasonable  sum 
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for  costs  and  counsel  fees  with  which  to  prosecute  her  said  appeal.  The  mo- 
tion was  heard  on  the  affidavits  of  the  respective  parties,  and  an  order  made 
that  the  plaintiff  pay  the  attorney  of  the  defendant  $175  as  costs  of  her  said 
appeal.    From  that  order  this  appeal  is  taken. 

In  Ex  parte  Winter,  11  Pac.  Rep.  630,  it  was  held  that  the  superior  court 
had  the  power  to  make  such  an  order,  and  to  enforce  compliance  with  it.  Ap- 
pellant, on  this  appeal,  insists  that  the  facts  before  the  court  were  insuffi- 
cient to  justify  the  order.  As  we  view  it,  there  is  sufficient  in  the  record  to 
sustain  the  action  of  the  court.    Order  affirmed. 

We  concur:    Morrison,  C.  J.;  Thornton,  J.;  McKinstry,  J. 

(71  Cal.  829)  ^ 

Grant  o.  Lamori.    (No.  11,712.) 

{Sfuprerae  Court  of  CaJifomia.    Novciuher  29,  1886.) 

Appbai/— Filing  Transcbipt — Extension  op  Time. 

Where  a  party  who  has  taken  an  appeal  obtains  the  signatures  of  fonr  of  the  jus- 
tices to  an  order  extending  the  time,  before  the  day  on  which'  the  time  expirecf  for 
filing  a  transcript  of  the  record,  but  this  order  was  not  filed  with  the  clerk,  through 
inadvertence,  until  after  the  time  expired,  and  after  a  notice  of  motion  to  difinnss 
the  appeal  was  given,  a  motion  to  dismiss  will  be  denied. 

In  bank.    Appeal  from  superior  court,  Los  Angeles  county. 

Motion  to  dismiss  under  rule  2,  subd.  3. 

R.  Allen,  for  appellant.    Howard  cfe  ScotU  for  respondent. 

By  the  Court-  Motion  to  dismiss  appeal.  The  40  days  within  which  to 
file  the  transcript  expired  on  the  seventeenth  of  June,  1886.  On  the  nine- 
teenth of  June,  no  transcript  having  been  filed,  and  no  order  of  record  ex- 
tending the  time,  the.  respondent  moved  to  dismiss  the  appeal.  Before  the 
seventeenth  of  June  the  appellant  obtained  the  signatures  of  four  of  the  jus- 
tices to  an  order  extending  the  time,  but  this  oi-der  was  not  filed  until  after 
the  notice  of  motion  to  dismiss  was  given ;  it  was  filed,  however,  on  June 
21st.  We  are  satisfied  that  the  omission  of  the  appellant  to  file  the  order  of 
extension  with  the  clerk  was  through  inadvertence;  and,  under  such  circum- 
stancesv  we  do  not  think  the  ends  of  justice  would  be  subserved  by  enforcing 
a  strict  rule,  and  dismissing  his  appeal. 

The  motion  is  denied. 


(71  Cal.  881) 

Hitchcock  t>.  Hassett,  Assignee,  etc.    (No.  8,403.) 

{Supreme  Court  of  California.    November  29,  1886.) 

Landlord  and  Tenant — Rent — Lien. 

A  landlord,  in  California,  has  no  lien  for  rent  reserved,  or  for  the  value  of  the  use 
and  occupation  of  the  property  leased ;  and  an  agreement  made  by  a  lessee  of  land 
and  sheep,  to  deliver  or  ship  wool  to  his  lessor  in  payment  of  or  as  securlt}^  for 
rent,  creates  no  interest  in  or  lien  upon  wool  not  shipped  as  against  the  lessee's 
assignee  in  insolvency.    Thornton,  J.,  dissenting. 

Commissioners'  decision. 

In  bank.    Appeal  from  superior  court,  Sonoma  county. 

James  W.  Oates,  for  appellant.    /.  ff.  McOee,  for  respondent. 

Searls,  C.  This  is  an  action  to  recover  possession  of  personal  property. 
A  demurrer  was  interposed  to  the  complaint,  which  was  sustained  by  the  cou  rt; 
and,  plaintiff  declining  to  amend,  final  judgment  was  entered  in  favor  of  de- 
fendant, from  which  plaintiff  prosecutes  this  appeal. 

The  complaint  shows  that  in  1878  plaintiff  leiised  to  one  Artliur  Thing,  for 
a  term  of  five  years,  certain  premises  in  the  county  of  Sonoma,  with  1,300 
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sheep  and  other  stock  and  property,  at  an  annual  rental  of  $1,540,  payable 
one-half  on  the  fifteenth  of  June  in  each  yejir,  and  the  remaining  half  on  the 
first  of  November  in  each  year.  The  lease  provided  that  the  wool  sheared 
from  the  sheep  should  be  delivered  at  Cloverdale  by  the  lessee  in  the  name  of 
the  lessor,  plaintiff,  to  be  sold  by  the  latter,  and  the  rent  to  be  retained  and 
the  balance  to  be  paid  to  the  lessee. 

In  August,  1879,  plaintiff,  by  a  separate  lease,  let  to  Thing  for  three  years, 
from  May,  1879,  2,700  sheep  additional,  at  an  annual  rental  of  $516,  payable 
in  May  and  jSTovember  of  each  year.  This  last  lease  provided  tliat  the  lessee 
should  not  remove  the  sheep  from  the  ranch,  and  that  the  wool  arising  from 
the  sheep  should  be  marked  on  the  ranch  in  the  name  of  the  lessor  and 
shipped  to  him  at  Clovei-dale  or  Healdsburg,  as  the  lessee  might  elect. 

The  rent  due  plaintiff  on  the  first  of  November,  1881,  was  $1,028.  The 
lessee.  Thing,  sheared,  and  had  on  the  ranch  ready  to  deliver  to  plaintiff, 
5,500  pounds  of  wool,  When,  on  the  twenty-ninth  day  of  October,  1881,  he 
(Thing)  filed  his  petition  in  insolvency,  and  wjis  duly  adjudged  an  insolvent 
by  the  court.  Defendant  was  appointed  assignee  in  insolvency,  took  posses- 
sion of  all  the  property,  and  refused  to  deliver  the  wool  to  plaintiff  upon  de- 
mand, or  to  pay  the  rent  due.  The  wool  is  of  the  value  of  $1,500.  Plaintiff 
demanded  judgment  for  possession  of  the  wool,  or  the  value  thereof  if  pos- 
session could  not  be  had;  and,  second,  if  not  entitled  to  possession  of  the 
wool,  that  a  lien  be  established  thereon  in  his  favor  for  the  rent  due,  and  that 
defendant,  as  assignee,  be  ordered  to  pay  the  sum  of  $1,208,  and  interest, 
out  of  the  proceeds  of  the  sale  of  the  wool. 

It  is  apparent  from  the  foregoing  statement  that  the  sheep  and  other  prop- 
erty were  leased  for  a  rent  reserved  or  covenanted  to  be  paid  in  cash,  at  stated 
intervals.  No  interest  was  retained  by  the  lessor  in  the  wool,  but  it  was 
made  a  medium  through  which,  when  delivered  to  the  lessor,  payment  of  the 
rent  was  to  be  made.  Under  one  of  the  leases  the  wool  was  to  be  sold  by  the 
lessor,  and  the  rent  to  be  retained  out  of  the  proceeds  of  the  sale,  and  the 
balance  to  be  paid  to  the  lessee.  The  other  lease  is  silent  as  to  what  dispo- 
sition is  to  be  made  of  the  wool;  but  as  the  rent  is  fixed,  and  is  payable  in 
cash,  it  must  be  presumed  it  was  to  be  delivered  either  in  payment  at  its 
cash  value,  or  as  security  for  the  payment  of  the  rent  due. 

A  landlord  in  this  state  has  no  lien  for  rent  reserved,  or  for  the  value  of 
the  use  and  occupation  of  property.  The  plaintiff,  under  his  lease,  hiid  no 
property  in  the  wool,  as  such,  until  it  was  sheared  from  the  sheep,  and  de- 
livered to  him,  under  one  of  the  leases,  and  under  the  other  until  marked  and 
shipped  to  him.  The  property  was  not  of  the  character  specified  in  section 
2955  of  the  Civil  Code  as  that  upon  which  a  valid  mortgage,  usually  termed 
a  cliattel  mortgage,  could  be  made,  without  delivery  of  possession;  and, 
had  it  been,  there  was  no  attempt  to  execute  such  a  mortgage.  It  was  not 
pledged,  and  could  not  have  been  pledged  without  delivery  of  possession  to 
the  pledgee  or  a  pledge-holder.     Civil  Code,  §  2988. 

If  we  treat  it  as  an  agreement  to  pledge,  and  assume  the  complaint  to  be 
broad  enough  in  its  allegations  to  warrant  a  decree  enforcing  it  as  such,  the 
case  is  not  altered.  An  agreement  to  pledge,  as  distinguished  from  an  actual 
pledge,  creates  no  lien  as  against  a  creditor  of  the  intended  pledgeor,  or  as 
against  his  assignee  in  bankruptcy  or  insolvency. 

Equity  will  not  regard  as  done  that  which  one  has  agreed  to  do,  when  to  so 
regard  it  would  be  to  the  injury  of  third  persons  who  have  acquired  rights 
before  the  execution  of  the  agreement.  Jones,  Pledges,  §  28.  "An  agree- 
ment to  deliver  property  in  pledge  amounts  to  nothing  as  security.  The 
pledgee  acquires  no  right  of  property  until  delivery  is  actually  made."  "A 
delivery  cannot  be  dispensed  with  by  a  written  agreement  that  the  party 
making  the  pledge  will  hold  it  as  the  bailee  of  the  pledgee."  Jones,  Pledges, 
§  29,  and  cases  cited. 
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It  follows  that  the  plaintiff  had  no  such  interest  in  the  wool,  or  lien  thereon, 
as  entitled  him  to  a  recovery,  or  to  a  Judgment  establishing  a  lien  thereon  in 
his  favor,  against  the  defendant,  as  assignee  in  insolvency  of  Arthur  Thing, 
the  lessee,  and  the  order  sustaining  the  demurrer  was  proper,  and  the  judg- 
ment appealed  from  should  be  aflSrmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

McKee,  J.,  concurring  in  the  judgment.    Thornton,  J.,  dissenting. 

(71  Cal.  300) 

In  re  Estate  of  Crowey,  Deceased.    (No.  9,574.) 
{Supreme  Court  of  Oalifomin,    November,  18S6.) 

1.  Homestead— Rights  op  Widow  to— California— Lease  of  Homestead. 

In  proceedings  by  a  widow  to  have  a  homestead  set  apart  to  her  out  of  heT  de- 
ceasea  husband's  estate  under  tlie  California  law,  it  appeared  as  follows:  During 
the  husband's  life-time  the  husband  and  wife  recorded  their  joint  homestead  dec> 
larntion,  claiming  a  tract  of  land,  and  two  houses  thereon,  as  a  homestead.  Of 
this  tract  the  larger  part  was  at  that  time  rented  to  a  tenant,  who  farmed  it,  and  oc- 
cupied the  farm-house  under  a  letise  from  the  husband's  ancestor,  the  term  of  which 
was  unexpired  at  decedent's  death.  The  husband,  till  his  decease,  occupied  the 
other  house,  with  five  acres  of  land  adjoining  it.  Held^  the  widow  was  entitled  to 
have  set  aside  to  her  as  a  home^stead,  only  the  house  in  which  she  and  her  hus- 
band lived,  together  with  the  five  acres  on  which  it  was  situated.* 

2.  Appeal — Revie^ving  Evidence — Setting  Aside  Widow's  Homestead. 

The  supreme  court  of  California  will  review  the  evidence  upon  au  appeal  from  a 
judgment  confirming  the  appraiser's  report  in  proceedings  to  set  aside  a  widow's 
homestead. 

Department  1.     Appeal  from  superior  court,  Napa  county. 

Proceedings  by  widow  to  have  a  homestead  set  aside.  Order  confirming 
appraisers'  report.    Heirs  appeal. 

One  G.  W.  Crowey,  by  his  will,  devised  a  farm  of  185.73  acres  to  his  son 
"William  H.  Crowey,  (the  decedent  in  the  case,)  subject  to  the  proviso  that  no 
part  of  his  estate  (which  included  other  property)  should  be  distributed  until 
five  years  from  his  death;  the  income  during  that  period  to  be  applied  to  the 
support  of  his  wife  and  children,  and  the  payment  of  taxes  and  expenses. 
Before  his  death  he  erected  a  dwelling-house  on  a  portion  of  said  land  for  the 
use  of  said  W.  H.  Crowey  and  his  wife,  Mattie,  (the  widow,)  and  permitted 
them  to  take  up  their  residence  therein.  On  October  13,  1882,  said  G.  W. 
Crowey  leased  said  farm,  "excepting  the  house  now  occupied  by  William  H. 
Crowey,  with  five  acres  of  land  adjoining  said  house,"  to  one  J.  C.  Meredith 
for  the  term  of  one  year.  This  lease  was  in  writing,  and  .signed  by  G.  W. 
Crowey  and  "W.  H.  Crowey,  and  did  not  expire  till  after  the  death  of  W.  H. 
Crowey.  Under  it  Meredith  farmed  the  land,  and  occupied  the  farm-house, 
till  after  the  death  of  W.  H.  Crowey.  In  the  same  month  said  G.  W.  Crowey 
died.  On  the  twenty-fourth  March,  1883,  "W.  H.  and  Mattie  Crowey,  while 
living  in  the  new  house  before  mentioned,  selected  said  farm  as  their  home- 
stead, and  recorded  their  joint  homestead  declaration.  On  the  seventh  June, 
1883,  while  residing  in  the  said  house  upon  said  land,  said  W.  H.  Crowey 
died.  The  widow  obtained  a  judgment  of  the  superior  court  affirming  the 
appraiser's  report,  setting  aside  to  her  as  a  homestead  the  house  in  which  she 
and  her  husband  lived,  and  125  acres  out  of  the  land  above  described,  from 
which  judgment  Jane  Crowey,  widow  of  said  G.  W.  Crowey,  appeals. 

»8ee  King  v.  Goetz,  (Cal.)  11  Pac.  Rep.  656,  and  note. 
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F,  E.  Johnston  and  Thos.  P.  8toney,  for  appellant.  Freeman,  Bates  <fr 
Rankin  and  Joy  <&  Ham,  for  respondent. 

McKiNSTRY,  J.  The  appeal  is  from  a  judgment  confirming  the  report  of 
appraisers  setting  apart  a  homestead,  wnd  was  taken  within  60  days.  We 
can  review  the  evidence.    Code  Civil  Proc.  939. 

W.  H.  and  Mattie  Crowey,  when  they  filed  their  declaration  of  homestead, 
did  not  reside  in  a  dwelling-house  "situated**  on  any  other  than  the  five-acre 
tract  mentioned  in  the  findings  and  evidence,  within  the  meaning  of  section 
1237  of  the  Civil  Code.  T!io  adjoining  180-acre  tract  had  been  leased  by  the 
ancestor  of  W.  H.  Crowey  for  an  unexpired  term,  and  was  in  the  exclusive 
possession  of  Meredith,  the  lessee,  who  resided  in  the  dwelling-house  on  the 
demised  premises. 

It  is  urged  by  respondent  that,  when  land  is  occupied  as  a  homestead,  the 
fact  that  a  part  is  rented  out,  or  is  used  for  business  purposes,  does  not  vitiate 
the  homestead,  nor  limit  the  area  of  land  protected  by  it.  The  180-acre  tract 
was  never  occupied  by  the  homestead  claimants,  and  it  is  not  necessary  here  to 
decide  what  would  be  the  effect  of  leasing  a  part  of  the  actual  homestead  after 
the  homeste;id  should  be  declared. 

Two  California  cases  are  cited  as  supporting  the  judgment  of  the  court  be- 
low. Of  these,  Ackley  v.  Chamberlain,  16  Cal.  181,  was  a  case  where  the 
homestead  claimant  resided  on  a  tract  of  160  acres,  using  the  whole,  with  the 
barns  and  outhouses,  for  farming  purposes.  The  principal  occupation  of  the 
claimant  being  the  working  of  the  farm  on  which  he  resided  with  his  family, 
it  was  held  that  the  mere  fact  that  he  also  kept  a  tavern  at  his  residence  did 
not  deprive  him  of  his  right  to  claim  as  a  homestead  the  property  occupied 
by  himself  and  family  before  he  used  it  as  a  hotel.  Under  the  circumstances, 
the  accommodation  of  travelers  by  a  farmer  was  said  not  to  be  inconsistent 
with  the  main  purpose  of  taking  up  the  160  acres,  and  the  erection  of  the 
dwelling-house.  In  Oi'nhaum  v.  His  Creditors,  61  Cal.  457,  it  was  held  by  a 
majority  of  the  justices  of  this  court  that  the  claimant  had  sufficient  posses- 
sion and  user  of  all  the  land  described  in  his  homestead  declaration  w^hen  he 
filed  it. 

Section  1237  of  the  Civil  Code  defines  the  homestead  as  consisting  of  "the 
dwelling-house  in  which  the  claimant  resides,  and  the  land  on  which  the 
same  is  situated,  selected  as  in  this  title  provided. "  The  homestead  is  selected 
by  a  declaration  in  which  the  claimant  is  required  to  state  that  he  or  she 
"is  residing  on  ^^epre/ne'ses  [described,]  and  claims  them  as  a  homestead." 
Civil  Code,  1263.  The  act  of  1860  exempted  from  forced  sale,  etc.,  "the  home* 
stead,  consisting  of  a  quantity  of  land,  together  with  the  dwelling-house 
thereon,  *  *  *  to  be  selected  by  the  husband  and  wife,  or  either  of 
them,"  etc.  The  selection  w&s  made  by  a  declaration,  in  which  the  claimant 
was  required  to  state  that  "  he  is,  at  the  time  of  making  such  declaration,  resid- 
ing with  his  family  on  the  premises,  and  that  It  is  his  intention  to  use  and 
claim  the  same  as  a  homestead." 

In  Qregg  v.  Bostwick,  33  Cal.  221,  it  was  held,  in  accordance  with  all  the 
decisions,  that  the  word  "homest;ead,"  in  the  statute  of  1860,  Wiis  used  in  its 
ordinary  and  popular  sense.  "  Whatever  is  used,  being  either  necessary  or  con- 
venient, as  a  place  of  residence  for  the  family,  as  contradistinguished  from  a 
place  of  business,  constitutes  the  homestead."  The  use  or  occupation  of  the 
land  must  be  by  those  residing  in  the  house,  and  must  be  appropriate  to  and 
connected  with  the  occupation  of  the  dwelling-house.  It  is  impossible  to  con- 
ceive of  land  constituting  part  of  a  "homestead"  (as  the  term  is  commonly 
employed)  of  a  family  residing  in  a  certain  dwelling-house,  which  is  not  used 
at  all  by  those  living  in  the  dwelling-house,  and  the  right  to  use  or  occupy 
which  is  in  no  manner  annexed  to  or  connected  with  the  occupancy  of  the 
house,  but  which,  to  the  contrary,  is  used  and  possessed  by  the  occupants 
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of  another  dwelling-house,  who  alone  have  the  right  to  the  use  and  posses- 
sion of  the  land,  and  is  part  of  the  '*home*'  of  those  residing  in  that  house. 

As  was  said  in  Gh'egg  v.  Bostwick:  **The  written  declaration  for  which  the 
statute  provides  does  not  of  itself  impress  upon  the  land  tf^e  qualify  of  a  home- 
stead. It  was  not  intended  for  any  such  purpose,  but  merely  for  the  purpose 
of  a  public  record  of  what  is  in  fact  the  homestead.  The  premises  to  be  de- 
scribed in  the  declaration  are  such,  and  only  such,  as  the  parties  are  residing 
on  and  using  as  a  homestead.*'  And  in  ifann  v.  Rogers,  85  Cal.  819,  it  is 
said  that,  when  part  only  of  the  land  described  in  the  homestead  declaration 
is  actually  used  and  appropriated  as  the  ''home*'  of  the  family,  the  remaindert 
not  so  used  and  appropriated,  constitutes  no  part  of  the  homestead  daim.  To 
the  same  effect  is  Estate  of  Ddaney,  87  Gal.  179. 

It  is  urged  that  cases  decided  while  former  homestead  acts  were  operative 
are  not  authority  since  the  last  provisions  of  the  Code  relating  to  the  sublect 
took  effect.  But  the  differences  of  the  language  of  the  various  statutes  are 
not  such,  in  our  view,  as  to  affect  the  decision  of  the  question  we  have  been 
considering. 

In  Aucker  v.  McCoy,  S6  Cal.  527,  it  was  held  that,  under  section  1263  of 
the  Civil  Code,  to  constitute  a  valid  homestead,  the  claimant  must  actually 
reside  on  the  premises  when  the  declaration  is  61ed;  that  is,  as  applied  to  the 
facts  of  that  case,  his  '* residence,"  in  the  popular  signification  of  the  word, 
must  extend  to  the  land  claimed  to  constitute  part  of  the  homestead.  We 
say  that  a  man  resides  on  a  farm,  or  on  a  lot,  by  which  is  meant  a  farm  or 
lot  which  has  a  relation,  well  understood,  to  the  house  in  which  he  makes  his 
home.  In  Tieman  v.  His  Creditors,  62  Cal.  289,  it  was  decided  that  where 
one  lived  in  half  of  a  double  house,  the  other  half  having  been  always  occu- 
pied by  his  tenants,  the  half  so  occupied  was  no  part  of  his  homestead.  Dorr$ 
v.  Howe,  52  Cal.  685,  seems  to  have  recognized  the  rule  that  a  claimant  must 
"reside"  on  the  "premises"  claimed  as  a  homestead. 

None  of  the  cases  heretofore  decided  in  this  state  go  to  the  point  of  holding 
that  one  can  claim,  as  part  of  his  homestead,  land  entirely  disconnected  from 
and  having  no  relation,  as  to  its  use  or  possession,  with  the  occupancy  of  the 
dwelling-house.  If  the  question  were  entirely  a  new  one,  we  would  have  no 
difllculty  in  construing  the  sections  of  the  Code  as  excluding  from  the  home- 
stead, land  which  was  not  in  the  possession  nor  under  the  control  of  the 
claimant  when  the  declaration  was  filed,  but  was  then  actually  possessed  and 
controlled  by  another,  claiming  a  right  to  the  exclusive  possession  and  con- 
trol of  it,  and  which  was  appurtenant  to  his  dwelling-house. 

There  should  have  been  set  aside  to  Mattie  Crowey,  as  a  homestead,  the 
house  in  which  she  and  her  husband  resided  when  their  declaration  was  filed, 
together  with  the  tract  of  about  five  acres  on  which  the  house  is  situated. 

Judgment  reversed,  with  direction  to  the  court  below  to  enter  a  Judgment 
in  accordance  with  the  foregoing  opinion. 

We  concur:    Myrick,  J.;  Thornton,  J. 

m  Oal.  849)  

HsYWOODy  £z'r»etc.9  «•  Berkelkt  LAin>&  Town  Imp.  Ass'n  and  others. 

(No.  8,296.) 
{Suprtms  Court  of  CaHfomia,    December  1,  1886.) 

FkBBT— LkA8»— FOBPKTURB— CoiniNUOUB  USB. 

In  an  action  for  forfeitare  of  a  lease  of  a  wharf  for  covenant  broken,  a  finding 
that  "the  leased  premises  have  been  used,  in  good  faith  continuously,  for  th« 
usual  and  ordinary  business  of  a  ferrv  to  and  from  San  Francisco."  will  not  be  set 
aside,  where  it  appears  that  the  defendant's  ferry-boat,  beine  levied  upon  by  a 
United  States  marsnal  under  execution  against  defendants,  failed  to  run  for  a  month, 
and  that  in  the  interval  a  schooner  ran  irregularly,  and  carried  all  the  freight  that 
was  brought  for  ferriage,  and  that  the  money  paid  as  rent  was  nominal;  the  ob- 
ject of  the  lease  being  to  euhanoe  the  value  of  neighboring  lands  of  lessor  and 


Jectof 
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In  bank.  Appeal  from  superior  court,  Alameda  county.  On  rehearing. 
See  S.  G.  11  Fac.  Hep.  246. 

Action  of  assumpsit    Judgment  for  plaintiff.    Defendant  appeals. 

The  plaintiff  seeks  to  enforce  the  foilelture  of  a  lease  for  breach  of  cove- 
nant by  the  lessee.  The  lease  is  of  a  wharf  or  landing-place  at  Berkel^. 
The  lessor  and  lessee  are  both  owners  of  lands  around  the  demised  premises. 
The  lease  contained  a  covenant  that  ''the  leased  premises  shall  be  used  in 
good  faith,  continuously,  for  the  usual  and  ordinary  business  of  a  ferry  to 
and  from  tiie  city  and  county  of  San  Francisco,  and  shall  not  be  used  for  any 
other  purpose  whatever."  The  consideration  was  one  dollar;  the  object  of 
the  lease  being  to  establish  a  ferry  which  would  enhance  the  value  of  the 
neighboring  property  of  the  parties.  At  the  time  of  the  leasing,  the  lessee 
had  been  using  the  leased  premises  in  connection  with  a  ferry  established  by 
it»  and  was  under  a  continuous  contract  with  the  defendant  the  Standard 
Soap  Company  to  land,  at  the  wharf,  goods  of  that  company.  The  Standard 
Soap  Company  has  its  factory  near  the  wharf,  and  is  doing  business  to  the 
extent  of  nearly  $300,000  per  annum.  At  the  time  of  the  leasing,  April  4, 
1877,  the  lessee  had  expended  $15,000  upon  the  leased  premises,  and  the  serv- 
ice of  the  ferry  was  performed  by  the  lessee  with  a  steamer  which  had  cost 
the  lessee  $45,000.  The  lease  is  for  a  term  of  10  years,  with  covenant  of  re- 
newal for  another  term  of  10  years.  On  April  1,  1880,  the  steamer  of  the 
lessee,  after  having  made  one  trip,  was  seized  by  the  United  States  marshal 
under  process  from  the  United  States  district  court,  and  was  retained  in  the 
custody  of  the  marshal.  During  this  interval  she  made  no  trip.  April  29, 
1880,  slie  was  sold  to  defendant  Thomas,  the  president  of  the  Standard  Soap 
Company.  She  resumed  her  trips  on  the  same  day,  and  has  ever  since  regu- 
larly performed  the  ferry  service.  On  the  same  twenty-ninth  day  of  April 
the  lease  was  assignetl  to  the  president  of  the  Standard  Soap  Company. 
While  the  steamer  was  in  the  hands  of  the  marshal,  a  schooner,  Nicotine,  ran 
to  the  wharf  in  question,  whenever  weather  permitted, — was  sometimes  gone 
a  week,  sometimes  half  a  day,  according  to  che  wind  and  weather.  She  made 
seven  or  eight  trips  in  all.  She  carried  no  passengers,  and  only  freight  from 
the  Berkeley  side;  she  had  no  regular  place  to  run  from  on  the  San  Francisco 
side.  Her  master  had  no  contract  to  do  the  ferry  business  while  the  steamer 
was  tied,  but  ran  to  that  wharf  of  his  own  free  will,  and  as  a  matter  of  money; 
doing  other  business,  and  going  off  to  other  landings.  As  soon  as  the  steamer 
resumed  her  trips  all  the  regular  freight  business  returned  to  it,  and  from 
that  time  "  this  business  has  improved. "  Under  these  circumstances  the  court 
below  found,  as  an  ultimate  fact,  that  "the  leased  premises'*  had  "been  used, 
in  good  faith,  continuously,  for  the  usual  and  ordinary  business  of  a  ferry." 

Selden  S.  &  Geo.  T,  Wright,  for  appellant.  Edioard  J.  Pringle,  for  re- 
spondent. 

By  the  Court.  The  court  below  found  "the  leased  premises  in  the  com- 
plaint described  have,  since  the  first  day  of  April,  1880,  been  used,  in  good 
faith,  continuously,  for  the  usual  and  ordinary  business  of  a  ferry  to  and  from 
the  city  and  county  of  San  Francisco,  and  for  no  period  since  the  first  day  of 
April,  1880,  were  the  leased  premises  not  used  for  the  business  or  the  purpose 
of  af eny;**  and,  as  conclusion  of  law,  the  court  found  that  the  said  lease 
was  not  and  is  not  f oifeited ;  that  the  defendants  do  not  unlawfully  withhold 
or  detain  the  said  leased  premises  from  the  plaintiff.  We  are  of  opinion  that 
the  finding  of  fact  is  Justified  by  the  evidence*  and  that  no  forfeiture  was  in- 
curred.   Judgment  and  order  affiimed. 
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(14  Or.  166) 

Martin  t>.  Martin,  Defendant,  and  another.  Receiver, 
{Supreme  Court  of  Oregon.    November  15,  1886.) 

1.  Reckiveb-^ompenbation — Reduced  on  Appeal. 

A  receiver  appointed  by  tlie  court  in  a  partnership  suit,  shortly  after  his  appoint- 
ment sold  the  biLsiness  to  a  firm  to  which  the  partnerahip  was  indebted,  and  agreed 
to  run  the  basiness  for  tlie  new  firm  at  a  salary  of  $200  a  month.  Such  firm  fur- 
nished his  bonds,  and  paid  his  traveling  expenses,  and  all  he  had  to  do  as  receiver 
was  to  collect  the  debts  of  the  old  firm  when  traveling  for  the  new  firm.  Udd^  that 
an  allowance  of  $50  a  mouth  was  sufficient  for  such  services,  and  the  allowance  by 
the  court  of  $2,400  for  eight  months  was  excessive. 

2.  Same— Equity — Appeal— Order  after  Decree— Pacts  on  Appeal  — Rule  14,  Oc- 

tober Term,  1885— Civil  Code  Or.  |  393. 

Proceedings  on  the  application  or  a  receiver  for  compensation,  brought  after  de- 
cree in  a  partnership  s\iit.  are  not  affected  by  Civil  Coae  Or.  §  393,  as  amended  in 
1885,  as  to  excepting  to  the  court's  finding  of  facts,  but  are  governed  by  rule  14,  Octo- 
ber term,  1885,  of  the  supreme  court,  Oregon ;  and,  under  this  rule,  if  the  questions 
of  fact  have  been  made  a  record  in  the  form  .of  a  bill  of  exceptions,  the  appellate 
court  will  review  the  order  fixing  the  receiver's  allowance. 

Appeal  from  circuit  court,  county  of  Multnomah. 

Partnership  suit.    Appeal  from  order  for  receiver's  allowance. 

W.  B.  Oilbert,  for  appellant.    Emmett  B.  Williams,  for  respondent. 

Thater,  J.  This  appeal  is  from  an  order  of  allowance  made  by  said  cir- 
cuit court  in  favor  of  the  respondent,  Taggart,  as  receiver  of  partnership 
property  in  the  case  of  E,  Martin  v.  Thomas  Martin,  Said  last-named  per- 
sons were  partners  in  the  wholesale  liquor  business  at  Portland,  under  the 
firm  name  of  E.  Martin  &  Co.  E.  Martin  commenced  a  suit  in  said  circuit 
court  against  said  Thomas  to  dissolve  the  partnership,  and  to  appoint  a  re- 
ceiver to  wind  up  its  affairs.  A  decree  for  its  dissolution  was  obtained,  and 
the  respondent  was  appointed  such  receiver,  and  he  afterwards  entered  upon 
the  discharge  of  his  duties,  taking  charge  of  the  assets  of  the  concern,  which 
consisted  of  a  stock  of  liquors  on  hand  at  the  time  of  the  dissolution,  and  ac- 
counts and  bills  receivable  in  favor  of  the  firm,  and  other  property.  The  re- 
spondent had,  prior  to  his  appointment,  been  residing  at  San  Francisco,  Cali- 
fornia, and  he  came  to  PortLand  at  the  instance  of  E.  Martin  &  Co.,  of  San 
Francisco,  composed  of  D.  V.  B.  Henarie  and  P.  J.  Martin,  for  the  purpose 
of  taking  charge  of  the  business  of  E.  Martin  &  Co.,  of  Portland;  said  last 
company  being  in  a  condition  of  insolvency,  and  being  indebted  to  the  San 
Francisco  company  in  the  sum  of  about  $60,000.  But  the  Portland  company 
could  not  agree  in  regard  to  turning  over  its  business  to  him,  and  the  suit  for 
the  dissolution  was  commenced.  Immediately  after  the  respondent's  appoint- 
ment as  such  receiver,  he  sold  the  whole  '&tock  of  merchandise  belonging  to 
the  Portland  firm  to  the  San  Francisco  firm  for  $20,000,  which  was  credited 
on  the  indebtedness  from  the  former  firm  to  the  latter,  and  the  business  was 
turned  over  to  the  latter  firm,  and  continued  in  the  name  of  E.  Martin  &  Co., 
and  the  respondent  was  employed  to  manage  the  same  at  a  salary  of  $200  a 
month,  and  a  promise  of  a  share  of  the  profits  of  the  business ;  the  said  re- 
spondent continuing  also  as  receiver.  After  the  period  of  some  28  months 
the  respondent  filed  his  final  report,  showing  a  balance  in  his  hands  of  $801.20, 
and  asked  the  court  to  fix  his  compensation  for  his  services.  The  appellant 
thereupon  filed  objections  to  his  being  allowed  anything,  and  alleged  that  dur- 
ing the  said  time  he  had  been  receiver  of  the  old  firm  of  E.  Martin  &  Co.,  of 
Portland,  he  was  also  acting  as  manager  of  the  new  firm  of  E.  Martin  &  Co., 
and  that  by  a  special  agreement  between  him  and  the  last  firm  he  was  to  ac- 
cept the  appointment  of  receiver,  and  discharge  the  duties  thereof,  for  the 
compensation  they  were  to  pay  him  on  account  of  his  employment  with  them, 
and  was  to  make  no  charge  for  any  service  he  should  perform  as  receiver. 
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and  that  the  most  of  his  duties  as  receiver  had  been  discharged  by  theii  other 
employes.  This  was  denied  by  the  respondent,  and  thereupon  testimony  was 
taken  in  regard  to  the  matter,  which  was  put  in  the  form  of  a  bill  of  excep- 
tions, and  duly  certified  to  this  court,  after  having  been  allowed  by  the  judge 
of  the  court  who  tried  the  matter.  The  circuit  court  heard  the  case  upon  the 
objections,  allegations,  denials,  and  testimony,  and  on  the  eighteenth  day  of 
January,  1B86,  decided  and  allowed  to  the  respondent,  as  such  compensation, 
the  sum  of  1^2,400,  from  which  allowance  this  appeal  is  taken. 

A  receiver,  under  the  laws  of  this  state,  is  a  person  appointed  by  a  court  or 
judicial  officer  to  take  charge  of  property  during  the  pendency  of  a  civil  ac- 
tion, suit,  or  proceeding,  or  upon  a  judgment,  decree,  or  order  therein,  and 
to  manage  and  dispose  of  it  as  the  court  or  officer  may  direct.  Section  1028, 
Civil  Code.  There  is  no  compensation  fixed  by  the  statute,  and,  in  the  ab- 
sence thereof,  we  think  the  court  has  the  riglit  to  allow  areiisonable  compen- 
sation; and,  as  the  receiver  is  directly  under  the  control  of  the  court  that 
appoints  him,  such  court  is  in  a  better  condition  to  judge  as  to  the  amount 
which  would  be  reasonable,  in  such  a  case,  tlian  an  appellate  court.  Still  we 
believe  that  this  court  has  a  supervisory  jurisdiction  over  the  circuit  court  in 
such  matters,  and  should  exercise  it  when  the  justice  of  the  case  demands. 
Otherwise  an  estate  might  be  frittered  away,  and  the  creditors  receive  no 
benefits  therefrom.  The  allowance  to  the  respondent  in  this  case  was  a  final 
order,  aftecting  a  substantial  right,  and  made  in  a  proceeding  after  decree, 
and  must  therefore,  for  the  purpose  of  being  revi'svved,  be  deemed  a  decree. 
Section  525,  Civil  Code. 

But  we  are  met  with  a  difficulty  at  this  point,  arising  from  a  neglect  upon 
the  part  of  the  appellant  to  except  to  the  court's  finding  of  facts,  as  required 
by  section  393  of  the  Civil  Code,  as  amended  in  1885.  The  respondent's 
counsel  claims  that  the  findings  have,  in  accordance  with  the  amendment,  the 
conclusiveness  of  a  verdict  of  a  jury,  and  not  having  been  excepted  to,  cannot 
now  be  questioned.  The  amendment  of  1885  changed  the  practice  materially 
respecting  the  trial  of  equity  cases  before  the  court, — has  made  it  conform 
very  much  to  the  trial  of  an  action.  I  judge  that  the  mode  of  procedure  now 
is  to  serve  exceptions  to  the  ruling  of  the  court  at  the  trial  upon  the  points  of 
law,  and  to  make  up  a  regular  bill  of  exceptions  as  in  a  law  case,  and  which 
must  also  include  any  exceptions  a  party  may  desire  to  save  to  the  finding 
of  facts  by  the  court.  This  course  will  save  the  necessity  of  bringing  to  this 
court  any  more  of  the  testimony  than  that  upon  which  the  finding  was  made 
that  is  excepted  to.  If  this  practice  is  observed  it  will  relieve  the  case  of  a 
great  mass  of  testimony  relating  to  findings  of  fact  not  excepted  to.  But  we 
have  concluded  that  the  matter  before  us  is  not  affected  by  the  amendment; 
that  the  amendment  was  only  intended  to  applyUo  ordinary  suits  in  equity, 
and  not  to  cases  where  the  trial  court  is  merely  called  upon  to  inquire  into 
and  adjust  a  collateral  matter  in  nowise  affecting  the  merits  of  the  suit  in 
court. 

This  was  merely  a  question  as  to  the  amount  of  compensation  the  court 
should  allow  to  its  officer,  like  the  adjustment  of  a  bill  of  costs  and  disburse- 
ments; and  that  is  special  in  its  character.  It  is  true  tliat,  for  the  purpose  of 
a  review,  it  is  to  be  deemed  a  decree ;  but  the  Code  made  no  provision  as  to  the 
manner  of  getting  the  facts  or  evidence  before  this  court  in  case  of  a  review 
of  the  order  complained  of.  In  order  to  establish  the  practice  in  such  cases', 
this  court,  at  the  October  term,  1S85,  adopted  a  rule  upon  the  subject,  which 
is  published  among  the  rules  then  made,  and  which  provides  as  follows: 
*'Rule  14.  The  mode  of  revision  of  final  decisions  of  the  circuit  court,  where 
the  course  of  proceeding  is  not  specifically  pointed  out  by  the  Civil  Code,  shall 
be  by  appeal,  as  in  case  of  appeals  from  judgments  at  law;  and  questions  of 
fact  shall  not  be  considered  upon  such  appeal  unless  made  a  record  in  the 
form  of  a  bill  of  exceptions." 
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The  appellant  in  this  appeal  has,  either  by  accident  or  design,  substantially 
complied  with  that  rule,  and  we  are  of  opinion  that  we  may  properly  review 
the  question  in  the  case  in  accordance  therewith,  and  that  the  course  and  prac- 
tice established  by  the  rule  should  obtain  in  this  class  of  cases.  They  are  usu- 
ally disposed  of  summarily,  involve  a  mere  inquiry  regarding  a  single  matter, 
and,  if  a  review  of  the  decision  upon  the  question  is  desired,  the  proofs  before 
the  lower  court  can  be  included  in  a  statement,  and  the  matter  reviewed  here. 
It  is  a  simple  mode  of  reviewing  that  class  of  orders,  and^we  do  not  think  that 
said  section  393,  originally  or  as  amended,  was  intended  to  include  such  mat- 
ters. 

The  matter,  upon  its  merits,  presents  a  delicate  question  to  determine. 
We  dislike  very  much- to  interfere  with  the  determination  of  the  circuit  court 
regarding  it,  yet  we  recognize  the  fact  that  the  parties  interested  in  the  estate 
of  which  the  respondent  was  appointed  receiver  have  rights  that  should  have 
been  observed.  The  money  paid  the  receiver  belongs  to  those  parties,  and 
any  reckless  or  extravagant  allowance  to  the  receiver  deprives  them  of  a 
fund  in  which  they  are  interested  pecuniarily.  "We  have  examined  the  tes- 
timony included  in  the  statement  allowed  by  the  judge,  and  are  of  the  opin- 
ion that  the  allowance  made  by  the  court  to  the  respondent  as  compensation 
for  his  services  as  receiver  was  too  much,  in  view  of  the  facts  and  circum- 
stances of  the  case.  He  was,  during  all  the  time  for  which  he  claims  com- 
pensation as  receiver,  in  the  employ  of  the  new  firm  of  E.  Martin  &  Co., 
receiving  from  that  firm  a  salary  of  $200  a  month.  They  furnished  his 
bondsmen,  a  part  of  his  work,  and  paid  his  traveling  expenses;  and  all  he 
did  as  receiver  was  merely  incidental  to  his  employment  with  that  company. 
We  attach  no  importance  to  the  agreement  claimed  to  have  been  made  by  the 
company  with  the  respondent  that  he  should  charge  no  compensation  as  re- 
ceiver,— do  not  believe  that  such  an  agreement  would  be  recognized  by  the 
court;  but  the  facts  and  circumstances  under  which  he  performed  his  duties  as 
receiver  should  be  taken  into  consideration.  I  do  not  see  that  the  respond- 
ent, after  he  sold  the  stock  to  the  new  firm  of  E.  Martin  &  Co.,  had  much 
to  do.  His  employment  with  the  company  required  him  to  travel  over  the 
country,  and  the  collection  of  the  debts  due  the  old  company  included  about 
all  the  services  he  was  required  to  perform  as  receiver.  I  think  $50  a  month 
would  have  been  ample  compensation  as  receiver,  under  the  circumstances; 
and,  if  the  matter  were  before  this  court  as  an  original  question,  I  would 
not  consent  to  any  greater  payment  than  that.  At  that  rate  his  compensa- 
tion would  have  amounted  to  $1,400,  and  I  think  it  would  have  been  ample, 
judging  from  the  facts  before  this  court;  but,  as  before  suggested,  the  cir- 
cuit court  had  a  better  opportunity  to  know  the  extent  and  value  of  the  serv- 
ices; and,  in  view  of  that  phase  of  the  case,  we  have  concluded  that  we 
might  do  the  respondent  an  injustice  by  reducing  the  amount  of  his  allow- 
ance to  the  extent  indicated;  and,  in  order  to  guard  against  such  conse- 
quences, have  concluded  to  add  a  gross  sum  to  the  amount  we  would  other- 
wise deem  adequate.  We  think  $1,800  is  the  extent  that  should  have  been 
allowed  the  respondent,  and  that  that  amount  will  cover  the  value  of  his  serv- 
ices under  any  possible  view  of  the  cjise.  The  sum  fixed  by  the  circuit 
court  will  therefore  be  reduced  from  $2,400  to  $1,800,  and  the  order  appealed 
from  will  be  modified  accordi  ngly.    Neither  party  will  recover  costs  of  appeal. 


Schneider  v.  Haas  and  another. 

{Supreme  QniH  of  Oregon,    November  16,  1886. 

Tbial — Witness— Exclusion  op  Defendant  from  Court-Room. 

The  exclusion  of  a  defendant  from  the  court-room,  on  the  ground  of  bis  being  a 
witness,  daring  the  taking  of  the  testimony,  though  a  co-defendant  is  allowed  to 
remain,  is  ground  for  a  new  triaL 
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Appeal  from  Multnomah  county. 

W,  Scott  Beebe  and  Geo,  W,  Tooum^  for  appellants.  Frank  V.  Drake^  for 
respondent. 

Stbahan,  J.  This  is  an  action  founded  on  a  promissory  note.  There  was 
an  issue  of  fact  formed  by  the  pleadings,  and  a  juiy  impaneled  to  try  the 
same.  The  bill  of  exceptions  shows  that  at  this  point  the  court,  on  the  appli- 
cation of  the  plaintiff^s  attorney,  made  an  order  excluding  from  the  court- 
room all  of  the  witnesses  of  both  plaintiff  and  defendants  ddring  the  ex- 
amination of  the  witnesses  and  taking  of  the  evidence;  that  at  that  time 
the  plaintiff  and  both  of  the  defendants  were  present  in  court,  and  the  court 
inquired  if  both  the  defendants  would  testify,  and,  being  informed  by  the  de- 
fendants' counsel  that  they  would,  ordered  that  one  of  the  defendants  be  ex- 
cluded under  the  order,  and  that  the  other  defendant  could  remain,  and  that 
defendants'  counsel  could  elect  which  defendant  would  be  present  during  the 
trial.  Counsel  for  the  defendants  declined  to  elect,  but  suggested  to  the  court 
that  the  defendant  J.  Haas  knew  more  about  the  facts  than  his  co-defendant. 
The  court  then  ordered  that  the  defendant  S.  E.  Haas  be  excluded  from  the 
court-room  during  the  taking  of  the  evidence  on  both  sides;  to  which  ruling 
and  action  of  the  court  the  defendants  objected,  but  the  objection  was  over- 
ruled, and  the  defendants  excepted.  It  further  appears  from  the  bill  of  ex- 
ceptions that  at  said  time  neither  of  the  defendants  was  guilty  of  any  contempt 
of  court,  but  that  their  conduct  was  in  every  way  exemplary,  and  there  was 
no  reason  for  the  exclusion  of  the  defendant  S.  E.  Haas  except  that  she  was 
expected  to  testify  upon  the  trial  of  the  action.  And  this  ruling  of  the  court 
presents  the  only  question  in  the  record  for  our  consideration. 

The  provision  of  law  under  which  the  court  made  the  order  in  question  is 
as  follows:  '*Sec.  821.  If  either  party  require  it,  the  judge  may  exclude  from 
the  court-room  any  witness  of  the  adverse  party  not  at  the  time  under  ex- 
amination, so  that  he  may  not  hear  the  testimony  of  other  witnesses.'*  Civil 
Code,  p^273,  §  821.  Does  this  section  authorize  the  exclusion  from  the  court- 
room of  a  party  to  a  suit  during  the  time  the  witnesses  of  the  adverse  party 
are  testifying,  at  any  time  during  the  trial  of  his  cause?  It  seems  to  me  that 
it  does  not.  The  very  right  to  prosecute  a  suit  in  court,  and  to  appear  therein 
as  a  party,  carries  with  it,  and  as  a  necessary  incident,  the  further  right  to 
be  present  during  the  trial,  and,  since  parties  are  rendered  competent,  to  tes- 
tify as  a  witness  if  necessary;  and  the  like  right  attaches  to  a  defendant  who 
is  summoned  into  court  to  answer  the  complaint  of  his  adversary.  The  rights 
of  both  parties  are  equal  in  this  respect.  This  is  a  right  that  the  parties  may 
and  do  waive  by  omitting  or  neglecting  to  attend  upon  the  sitting  of  the  court 
at  the  proper  time;  but  they  cannot  be  deprived  of  it  by  the  court,  against 
their  will,  when  they  are  present  endeavoring  to  maintain  it. 

In  Ttft  V.  Jones,  52  Ga.  538,  the  supreme  court  of  that  state  considered  the 
question.'  In  that  state  the  statute  provided  that  "in  all  cases  either  party 
has  the  right  to  have  the  witnesses  of  the  other  examined  out  of  bearing  of 
each  other.  The  court  will  take  proper  care  to  effect  this  object  as  far  as 
practicable  and  convenient,  but  any  irregularity  shall  not  exclude  the  wit- 
ness. "  The  court  said:  "When  the  court,  under  the  provision  of  law,  directs 
a  separate  examination  of  the  witnesses,  and  the  party  intends  to  be  a  wit- 
ness for  himself,  it  would  be  a  proper  rule  that  such  party  should  be  first  ex- 
amined, unless  there  be  reasons  to  the  contrary,  in  the  absence  of  his  other 
witnesses.  This  would  preserve  his  right  to  be  present  in  the  court  during 
the  whole  trial  of  his  case.  His  testimony  might  be  with  reference  to  some 
point,  or  of  such  character,  that  it  would  not  be  fairly  intelligible  to  the  jury 
unless  other  evidence  with  which  it  was  connected  had  been  heard."  This 
authority  recognizes  the  right  of  a  party  to  be  present  in  the  court  during  the 
whole  trial  of  his  case. 
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In  Crowe,  AdnCr,  v.  Peters,  63  Mo.  429,  the  right  of  a  party  to  be  present 
in  court  during  the  trial  of  his  cjise  is  maintained.  The  fact  and  rulings  are 
as  follows:  "Upon  the  (rial,  a  young  woman,  who  was  a  niece  of  the  defend- 
ant, was  upon  examination  as  a  witness  for  plaintiff,  an*d,inthe  course  of  her 
examination,  was  asked  some  questions  in  relation  to  the  condition  she  found 
JJrb  in  when  she  visited  the  defendant  about  three  weeks  before  he  died;  and, 
her  answer  not  being  satisfactory  to  the  plaintiff's  counsel,  it  was  suggested 
to  the  court  that  she  was  intimidated  by  the  looks  and  gestures  of  the  defend- 
ant, and  therefore  the  court  was  requested  to  order  the  defendant  to  leave 
the  room  until  her  examination  was  ended.  This  request  was  granted,  and 
the  defendant  was  ordered  to  leave  the  room,  which  he  did.  Exceptions  were 
taken  to  this  order,  and  this  is  one  of  the  points  insisted  on  here.  The  de- 
fendant hatl  the  right  to  be  present  at  the  examination  of  witnesses  against 
him."  And  the  court  adds:  "The  defendant  could  not  very  well  suggest  ex- 
planations to  be  elicited  by  cross-examination  unless  allowed  to  be  present 
at  the  examination  in  chief. " 

Larue  v.  Russell,  26  Ind.  886,  is  a  case  very  much  like  the  one  before  the 
court.  The  trial  court  there  ruled  that  the  plaintiff  should  go  out  of  the  court- 
room, and  remain  out  until  he  was  examined  as  a  rebutting  witness.  Touch- 
ing this  i*u]ing  the  supreme  court  of  that  state  remarked,  in  Larue  v.  Russell, 
supra:  "This  proceeding  is  probably  without  a  precedent.  The  right  of  a 
party  litigant  to  be  present  during  the  trial  of  his  cause,  that  he  may  be  heard 
in  his  own  behalf,  has  been  so  long  accorded  by  universal  custom,  and  it  is 
so  obviously  necessary  to  the  security  of  private  rights,  that  the  i*ef  usal  to 
entertain  the  cause  at  all  would  scarcely  be  a  greater  error  than  the  denial  of 
the  privilege.    Besides,  it  is  secured  by  plain  and  positive  statute.** 

Ryan  v.  Covxih,  66  Ala.  244,  announces  the  same  rule.  See,  also.  Powell 
v.  State,  13  Tex.  App.  -244;  Chester  v.  Bower,  55  Cal,  46.  Our  attention 
has  not  been  called  to  any  satisfactory  authority  holding  the  other  way. 

Ordinarily,  the  trial  court  is  the  better  judge  of  what  is  necessary  to  the 
proper  trial  of  a  cause  pending  before  it  than  this  court.  The  facts  must  be 
there  developed  in  sucli  manner  as  to  insure,  as  far  as  possible,  the  complete 
administration  of  justice;  and  it  is  only  where  some  right  of  a  party  is  denied 
that  we  would  feel  disposed  to  interfere.  The  court  which  tries  a  cause 
must,  in  the  nature  of  things,  be  vested  witli  a  large  discretion  over  tlie 
parties,  their  attorneys,  and  the  witnesses;  and  the  orderly  conduct  of  the 
trial  requires  this;  but  it  does  not  extend  to  the  exclusion  of  a  party  from  the 
court-room  during  the  trial  of  his  cause. 

Watts  v.  Holland,  56  Tex.  54,  has  been  cited  by  the  respondent.  That 
case  does  not  go  to  the  extent  of  authorizing  the  exclusion  of  a  party.  It  is 
confined  entirely  to  the  power  of  the  court  over  the  witnesses  during  the 
trial, — a  doctrine  to  which  we  readily  Jiccede. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

(All  concur.) 

(14  Or.  181) 

Bloomfield  v.  Buchanan  and  others. 

{Supreme  Court  of  Oregon.    November  18.  1886.) 

Partnership— Remedies— AwouxTi NO— Joint  and  Sevkeal  Deckee— Fiduciary  Rela- 
tions. 

Where,  in  a  suit  between  partners  for  an  accounting,  the  evidence  shows  facta 
which  make  the  relation  between  tlie  partners  a  fiduciary  one, — such  as  the  exclu- 
sion of  one  partner  by  the  others  from  the  iiusincss,  the  boolcs,  and  all  knowledge 
thereof  by  the  other  partners, — the  proper  decree  against  the  partners  found  liable 
is  a  joint  and  several  one. 

Appeal  from  circuit  couit,  Multnomah  county.  .        . 
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Appeal  of  defendants  from  a  decree  on  an  accounting  in  a  partnership  suit. 
Strofig  cfe  Strong  and  Shattuck  cfe  McKee,  for  appellants.     CS.  S,  Wood 
and  iV.  H,  Bloomfleld*  for  respondent. 

Strahan,  J.  This  is  the  second  appeal  in  this  cause.  The  opinion  of  this 
court  on  the  former  appeal  is  reported  in  8  Pac.  Eep.  912.  It  was  there  found 
that  a  partnership  existed  between  plaintiff  and  defendants,  as  alleged  in  the 
complaint,  and  that  the  plaintiff,  then  the  appellant,  was  entitled  to  an  ac- 
counting, and  to  one-fourth  of  all  the  profits  arising  upon  the  contracts  described 
in  the  complaint;  and  the  cause  was  remanded'  that  an  accounting  might  be 
had.  For  a  fuller  statement  of  the  facts  see  the  former  opinion  of  this  court. 
That  accounting  has  been  had,  upon  which  the  court  rendered  a  joint  and 
several  decree  against  the  defendants,  and  in  favor  of  the  plaintiff,  for  his 
share  of  the  profits  arising  from  the  business  of  said  copartnership,  from 
which  decree  the  defendants  have  appealed. 

No  question  is  made  in  this  court  as  to  the  correctness  of  the  accounting, 
or  as  to  the  amount  of  profits  received  upon  the  contracts  mentioned  in  the 
complaint.  The  only  question  presented  for  our  consideration  is  as  to  the 
form  of  the  decree;  that  is,  whether  the  decree  ought  to  be  rendered  against 
each  defendant  separately  for  one-fourth  of  the  profits  he  received  upon  the 
contract  in  his  name,  or  whether  it  ought,  under  the  particular  facts  and  cir- 
cumstances developed  in  the  evidence,  to  be  against  the  defendants,  jointly 
and  severally,  for  one-fourth  of  all  profits  received  upon  the  three  contracts. 
In  an  ordinary  accounting  between  partners,  where  neither  is  guilty  of  such 
ucts,  omissions,  or  concealments  as  involve  a  breach  of  legal  or  equitable 
duty,  trust,  or  confidence  justly  reposed,  and  which  are  Injurious  to  another, 
or  by  which  an  undue  or  unconscientious  advantage  is  taken  of  another,  the 
rule  of  liability  is  as  contended  by  appellant's  counsel.  In  such  case  partners 
are  liable  to  account  to  each  other  severally,  but  not  jointly.  Each  of  them 
is  to  account  to  every  other  for  himself,  and  not  for  his  copartner.  Ports- 
mouth v.  Donaldson,  32  Pa.  St.  202.  But  an  examination  of  the  evidence  in 
this  case  has  satisfied  us  that  that  rule  could  not  properly  be  applied  here. 
AVhatever  may  be  the  general  relations  between  partners,  the  facts  developed 
in  this  case  made  it  flduciary,  and  the  principles  of  law  applicable  to  that  rela- 
tion must  be  applied.  2  Pom.  Eq.  Jur.  §§  963, 1050, 1052, 1079, 1081 ;  1  Colby, 
Partn.  §  131 ;  Brooks  v.  Martin,  2  Wall.  70;  Boire  v.  McGinn,  8  Or.  466;  2 
Perry,  Trusts,  §  841;  1  Perry,  Trusts,  p.  501,  §  166;  Kerr,  Frauds,  366; 
Famam  v.  Brooks,  9  Pick.  218. 

Soon  after  the  formation  of  tliis  partnership  the  plaintiff  was  excluded 
from  all  participation  in  the  business,  and  from  all  knowledge  of  the  books 
or  accounts,  and  from  all  share  in  the  profits.  The  business  was  conducted 
by  his  copartners  without  consulting  him,  or  recognizing  his  interest  in  any 
manner  whatever.  They  so  effectually  excluded  him  that  he  was  an  entire 
stranger  to  all  of  their  transactions.  This  could  not  have  happened  as  it  did 
by  accident.  It  required  purpose  and  concert  of  action  on  the  part  of  the 
defendants  to  accomplish  it.  Besides,  the  defendants  kept  no  regular  books 
of  account  showing  the  transactions  of  the  partnership,  and  rely  mainly  upon 
memory  and  the  books  of  John  M.  Leavens  Sc  C5o.,  and  some  memorandaihSLt 
were  made,  under  the  direction  of  some  of  the  defendants,  from  time  to  time. 
2  Perry,  Trust.*',  §  821.  In  arldition  to  these  facts,  the  conduct  of  the  de- 
fendants towards  the  plaintiff  in  relation  to  the  partnership  business  was 
not  characterized  by  that  perfect  good  faith  and  frankness  which  their  rela- 
tions towards  him  required.  An  attentive  and  careful  perusal  of  the  evi- 
dence in  this  case  leads  us  irresistibly  to  these  conclusions.  We  therefore 
hold  that  the  defendants  are  jointly  and  severally  liable  to  the  plaintiff  for 
his  share  of  the  profits  of  the  partnership,  and  that  there  is  no  error  in  the 
decree  in  that  particulai*.    The  case  fal's  within  the  rule  fixing  the  joint  lia* 
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bility  of  co-trastees  for  a  breach  of  duty.  2  Perry,  Trusts,  8  848;  2  Pom.  Bq. 
Jur.  §  1081. 

But  it  is  argued  by  counsel  for  appellants  that  the  decree  is  erroneous  for 
the  reason  that  this  court  directed,  upon  the  former  trial  here,  that  the  de- 
fendants be  lield  liable  severally  for  the  amount  of  profits  received  by  each  of 
them  respectively.  That  ruling  was  correct  upon  the  facts  as  they  then  ap- 
peared; but  it  has  no  application  to  another  and  entirely  different  state  of 
facts  developed  upon  the  accounting.  Tiie  law  of  the  case  does  not  apply  to 
the  facts,  but  only  to  the  law.  Therefore,  when  new  and  different  facts  are 
presented  requiring  the  application  of  a  different  rule  of  law  from  that  ap- 
plied on  the  former  appeal,  this  court  must  appiy  the  law  to  the  new  facts  as 
they  appear.    MitcTiell  v.  Davis,  23  Cal.  381. 

It  follows  that  the  decree  must  be  affirmed;  and  it  is  so  ordered. 


(9  Colo.  331) 

Miller  v,  Mickel. 

{Supreme  Court  of  Colorado.    November  12,  18S6.) 

Banes  and  Banking — Set-Opf  and  Countkb-Ciaim— Official  against  an  Individual 
Account. 

Where  plaintiff,  having  a  private  account  at  defenddnt's  bank,  opened  an  ac- 
count at  said  bank  in  the  name  of  a  mining  company,  and  signed  all  checks  drawn 
against  such  company's  account  in  his  official  capacity  as  treasurer  of  such  com- 
pany, and,  in  addition,  distinctly  notified  defendant,  at  the  time  of  opening  such 
account  and  thereafter,  that  he  was  acting  as  treasurer  of  the  company,  and  would 
in  nowise  be  individually  responsible  on  any  of  the  company's  transactions,  Dor  for 
any  of  its  debts,  he,  in  an  action  to  recover  balance  on  his  personal  account, 
.  cannot  be  held  liable  to  a  set-off  for  an  overdraft  on  said  company's  account  re- 
sulting from  the  crediting  by  defendant  of  a  draft  drawn  by  plainti^T  as  treasurer 
upon  members  of  said  mining  company,  against  which  plaintifif  was  allowed  by 
defendant  to  check  as  treasurer  on  behalf  of  tlie  company. 

Appeal  fTom  the  district  court.  Summit  county. 

This  action  is  brought  by  the  appellee,  Mickel,  against  the  appellant  Miller, 
the  owner  and  proprietor  of  the  Miners'  &  Merchants'  Bank  of  Breckenridge, 
Summit  county,  Colorado,  to  recover  on  a  book-account  for  services  rendered  by 
said  Mickel,  at  the  instance  of  Miller,  and  to  recover  the  balance  of  a  bank  ac- 
count at  defendant's  bank.  There  was  a  direct  conflict  of  evidence,  on  which 
the  court,  sitting  without  a  jury,  gave  judgment  in  plaintiff's  favor.  The 
only  point  considered  on  appeal  is  the  refusal  of  defendant's  counter-claim  to 
beaUowed  credit  agaiast  the  plaintiff  for  $180.53,  the  amount  of  an  overdraft 
on  an  account  which  plaintiff  had  opened  in  the  defendant's  bank  as  treasurer 
of  the  Sallie  Barber  Mining  Company,  which  defendant,  claiming  the  right  to 
hold  plaintiff  personally  liable,  had  transferred  from  plaintiff's  private  account 
to  balance  the  overdraft  on  the  Sallie  Barber  Mining  account.  On  this  point 
it  appears  that  plaintiff  had  deposited,  as  treasurer  of  the  Sallie  Barber  Min- 
ing Company,  in  the  defendant's  bank  for  collection,  a  draft  on  a  member  of 
said  company,  with  instructions  to  advise  plaintiff  if  it  was  not  paid  ou  a  cer- 
tain date,  after  which  plaintiff  would  check  against  it  as  treasurer.  Defend- 
ant, by  mistake,  sent  tlie  draft  to  New  York,  instead  of  Denver,  and,  receiv- 
ing no  telegram  from  Denver  notifying  protest,  told  plaintiff  he  was  satisfied 
it  would  be  paid,  and  plaintiff  checked  against  it  for  the  benefit  of  his  com- 
pany. 

Breeze  &  Breeze  and  1\  C.  Early,  for  appellant.  /.  W.  Horner  a :i4  Peter 
Palmer,  for  appellee. 

Elbert,  J.  This  is  a  case  of  conflicting  evidence.  The  plaintiff  and  the 
defendant  were  the  only  witnesses  to  the  principal  issues,  and  contradicted  each 
other  with  regard  to  many  items  of  the  account  sued  upon.  The  court  was 
the  judge  of  their  credibiHty,  and  an  examination  of  the  record  discloses  no 
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grounds  for  the  reversal  of  the  finding  and  judgment  as  being  against  the 
weight  of  evidence. 

The  chief  objection  urged  here  is  the  refusal  of  the  court  below  to  allow 
the  defendant  credit  against  the  plaintiff  for  the  8180.53  overdi-aft  on  the  ac- 
count of  the  Sallie  Barl>er  Mining  Company.  The  checks  drawn  by  the  plain- 
tiff against  the  Sallie  Barber  Mining  Company's  account  were,  without  ex- 
ception, signed  by  him  in  his  official  capacity  as  treasurer  of  the  company. 
In  addition  to  this,  he  distinctly  notified  the  defendant,  at  the  time  the  ac- 
count was  opened  and  thereafter,  that  he  was  acting  as  treasurer  of  the  com- 
pany, and  would  in  nowise  be  individually  responsible  on  any  of  the  com- 
pany's transactions,  nor  for  any  of  its  debts.  This  part  of  the  plaintiff's  tes- 
timony stands  uncontradicted.  The  defendant,  thereafter,  could  not  pay  out 
money  on  account  of  the  company,  and  hold  the  plaintiff  responsible  therefor. 
Unless  he  intended  to  credit  the  company,  he  should  have  rejected  their  drafts 
when  there  were  no  funds  in  his  hands  to  meet  them.  The  mistake  whereby 
the  letter  intended  for  Denver  was  directed  to  New  York,  in  consequence  of 
which  the  telegram  expected  from  Denver  was  not  received,  was  the  mistake 
of  the  defendant,  for  which  the  plaintiff  was  in  nowise  responsible,  and  for 
the  consequences  of  which  he  cannot  be  held  to  answer.  The  court  did  not 
err  in  refusing  to  allow  the  overdraft  on  the  account  of  the  mining  company 
as  an  offset  against  the  individual  claim  of  the  plaintiff. 

The  judgment  of  the  court  below  is  affirmed. 


(2  Cal.  anrep.  696) 

AYLESWORTH  V.  DeAN.      (No.  11,327.) 
(Supreme  Court  of  (hlifumia.    August  28,  1886.) 

AflSIGNMEWr  FOB  THE  BENEFIT  OF  CrEDITOBS— EXEMPT  PROPERTY— -FINDING. 

An  assign nient  for  the  benefit  of  creditors,  that  is  shown  not  to  include  all  of  the 
debtor's  ]>roperty,  will  be  lield  void,  unless  it  is  further  shown  that  the  omitted 
property  is  exempt  from  execution.* 

Department  1.    Appeal  from  superior  court,  county  of  Plumas. 

Plaintiff  is  the  assignee  of  Tremain  &  Co.,  for  the  benefit  of  their  creditors, 
and  brings  this  action  against  defendant,  as  sheriff,  for  the  recovery  of  prop- 
erty alleged  to  have  been  wrongfully  taken  from  his  possession,  as  such  as- 
signee, in  pursuance  of  an  attachment  against  Tremain  &  Co,  Defendant 
claims  that  the  assignment  is  invalid  because  it  does  not  include  all  of  the 
assignor's  property.  It  seems  that  all  of  the  debtor's  property  is  not,  in  fact, 
included  in  the  assignment,  but  plaintiff  claims  that  such  as  is  omitted  is  ex- 
empt by  law.  The  findings  show  that  the  assignment  does  not  include  all  of 
the  property,  but  do  not  show  that  the  omitted  property  is  exempt.  Judg- 
ment for  plaintiff.  Defendant  appeals,  assigning  as  erroV  the  insufficiency  of 
such  finding  to  sustain  the  judgment. 

A,  L.  Shmn,  E.  T.  Hof/an,  and  W,  W»  Kellogg,  for  defendant  and  appel- 
lant. 

J2.  It.  F.  Variel  and  M,  Ball,  for  plaintiff  and  respondent. 

By  the  Court.    It  does  not  appear  from  the  findings  that  the  property 
omitted  from  the  assignment  was  in  fact  exempt  from  execution. 
Judgment  reversed,  and  cause  remanded. 

1  As  to  fraudulent  reservations  in  assifoiments  for  benefit  of  credi tors,  see  McReynoIds 
Y.  Dednian,  (Ark.)  1  S.  W.  Rep.  662,  and  note. 
v.l2p.no.7— 16 
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Emerson  v.  Bergin.    (No.  9,487.) 
(Supreme  Court  of  Oalifomia.    November  30,  1886.) 

1.  Waters  and  Water-Courses— Irbigatino  Ditch— Diversion  of  Water— Trespass 

—Strang  ER— Injunction. 

In  18G5  one  R.  and  E.  owne<i  farms  npon  a  stream,  R.'sfarm  being  higher  up  the 
stream  than  E.'s.  In  that  year,  under  an  agreement  with  other  owners,  R.  and  E. 
went  above  their  farnis,  ami  constructed  a  dam  across  the  stream,  and,  by  a  flume 
and  pipes,  diverted  its  waters  to  their  respective  farms.  E.  i)aid  one-half  the  ex- 
pense of  the  dam  and  flume  down  to  the  point  where  R.  used  the  water,  and  all  of 
the  expense  thence  on,  to  liis  own  farm,  and  each  of  them  took  one-half  of  the 
water  diverted.  In  1868.  R.  sold  his  farm  to  D.,  and,  in  1872,  D.  sold  to  P.,  the 
wife  of  B.  From  1866  until  June,  1881,  the  water  flowed  through  the  flume  and 
pipes,  and  was  distributed  to  the  two  farms,  one-half  to  each,  without  oljet'tion  or 
complaint  from  any  one.  In  June,  1881,  E.  repaired  the  flume,  and  placed 
upon  the  land  of  P.  a  distributing  cistern,  into  which  all  of  the  water  was  con- 
ducted. To  distribute  the  water  from  the  cistern,  he  inserted  in  the  side  of  it  two 
wooden  pipes  to  carry  the  water,  and  then  covered  and  locked  the  cistern  up.  On 
the  fourteenth  of  July.  1881,  B..  without  notice  to  E.,  so  far  as  appears,  and  with- 
out any  direction  or  authority  from  P.,  his  wife,  broke  open  the  cistern,  and 
plugged  up  the  pipe  leading  to  E.'s  farm,  thereby  obstructing  the  flow  of  any  water 
through  it.  Ileld,  that  B.  had  no  greater  rights  in  the  premises  than  a  stranger,  and 
should  be  enjoined  from  any  further  interference  with  the  cistern. 

2.  Appeal— When  Taken— Within  a  Year  of  Judgment. 

Where  an  appeal  from  a  judgment  is  not  taken  within  one  year  from  the  date  of 
rendition  of  the  judgment,  it  should  be  dismissed. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  Santa  Clara  county. 
Action  to  restrain  the  obstruction  of  the  flow  of  water.     Judgment  for 
plaintiff.     Defendant  appealed.     The  facts  are  stated  in  the  opinion. 
S,  O.  Houghton,  for  appellant.     Q,  A.  Ueinlen,  for  respondent. 

Belcher,  C.  C.  This  action  was  commenced  to  obtain  a  perpetual  injunc- 
tion restraining  the  defendant  from  obstructing  the  flow  of  water  into  a  pipe 
leading  from  a  distributing  cistern,  on  land  owned  and  occupied  by  the  wife 
of  defendant,  to  land  owned  and  occupied  by  plaintiff.  By  his  answer  de- 
fendant admitted  that  he  had  obstructed  the  flow  of  water  into  the  pipe,  as 
alleged  in  tlie  complaint,  and  then  set  up  certain  facts  to  show  that  he  was 
justified  in  so  doing.  At  the  trial,  after  the  first  witness  was  sworn  and  had 
commenced  giving  his  testimony,  the  defendant  objected  to  the  admission  of 
any  testimony  under  the  complaint;  but  no  refison  was  stated  why  the  testi- 
mony was  not  admissible,  and  the  objection  was  overruled.  At  the  conclu- 
sion of  the  trial,  findings  were  filed  and  judgment  etit^red  in  favor  of  plain- 
tiff. The  defendant  moved  for  a  new  trial,  and,  his  motion  being  denied, 
appealed  from  the  judgment  and  order. 

It  is  now  claimed  that  the  complaint  did  not  state  facts  sufldcient  to  consti- 
tute a  cause  of  action,  and  that  the  court  erred  in  admitting  any  testimony 
in  support  of  it.  Doubtless  the  complaint  might  have  been  improved  in  some 
respects,  but,  in  the  absence  of  a  demurrer,  we  think  it  suflScient,  and  the 
ruling  proper. 

The  court  found  that  plaintiff  had  complied  with  the  temis  of  the  agree- 
ment made  between  him  and  defendant  in  November,  1879,  and  there  was 
testimony  tending  to  support  the  finding.  It  is  argued,  however,  for  the  ap- 
pellant, that  the  defendant  had  no  interest  in  the  land,  and  so  the  agreement, 
though  executed  by  him,  conferred  no  rights  wliatever  on  the  plaintiff.  As- 
suming this  to  be  so,  it  becomes  unnecessary  to  consider  what  rights  the 
agreement  would,  if  valid,  have  conferred  upon  the  plaintiff,  and  the  case 
may  be  decided  upon  the  other  facts  presented  by  the  record. 

The  other  facts  are  as  follows:  In  1865  one  Hubert  McCubbin  and  the 
plaintiff  owned  farms  situate  upon  a  stream  known  as  the  Arroyo  Permanente, 
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McCubbin'8  farm  being  higher  up  the  stream  than  the  plaintiff's,  tn  that 
year,  under  an  agreement  made  with  other  owners  of  land  upon  the  stream, 
McCubbin  and  plaintiff  went  above  their  farms,  and  constructed  a  dam  across 
the  stream,  and,  by  means  of  a  flume  and  pipes,  diverted  its  waters  to  their 
respective  farms,  to  be  there  used  for  domestic  and  other  purposes.  The 
plaintiff  paid  one-half  of  the  expense  of  the  dam  and  flume  down  to  the  point 
where  McCubbin  used  the  water,  and  all  of  the  expense  thence  on  to  his  own 
farm,  and  each  of  the  parties  took  one-half  of  the  water  diverted.  In  1868, 
McCubbin  sold  his  farm  to  George  Donner,  and,  in  1872,  Donner  sold  to 
Francisca  Price,  who  is  now  the  wife  of  defendant,  and,  as  defendant  alleges 
in  his  answer,  "is  now  the  owner  and  in  the  exclusive  possession"  of  the  said 
property.  From  1865  until  June,  1881,  the  water  flowed  through  the  flume 
and  pipes,  and  was  distributed  to  the  two  farms,  one-half  to  each,  without 
objection  or  complaint  from  any  one.  In  June,  1881,  the  plaintiff  repaired 
the  flume,  and  placed  upon  the  land  of  Mrs.  Bergin  a  distributing  cistern, 
into  which  all  of  the  water  was  conducted.  To  distribute  the  water  from  the 
cistern  he  inserted  in  the  side  of  it,  and  on  the  same  level,  two  wooden  pipes 
of  the  same  size  and  capacity  to  carry  water,  and  then  covered  aitd  locked  the 
cistern  up.  One  of  the  pipes  took  water  to  the  point  where  Mrs.  Bergin  used 
it,  and  the  other  to  the  farm  of  plaintiff.  The  water  continued  to  run  through 
these  pipes  until  the  fourteenth  day  of  July,  1881,  and  the  court  finds  that  all 
the  water  which  came  into  the  cistern  "would  be  and  was  equally  divided, 
and  one  full  half  of  the  water  so  flowing  into  said  cistern,  and  so  divided, 
would  and  did  flow  through  one  of  said  pipes  to  and  into  an  open  flume,  oUt 
of  and  from  which  the  defendant  could  use  the  same  for  his,  or  for  his  and 
his  wife's,  own  purposes."  On  the  last-named  day  the  defendant,  without 
notice  to  the  plaintiff,  so  far  as  appears,  without  any  direction  or  authority 
from  his  wife,  broke  open  the  cistern,  and  plugged  up  the  pipe  leading  to 
plaintiff's  farm,  thereby  obstructing  the  flow  of  any  water  through  it.  This 
action  was  commenced  on  the  next  day. 

Conceding,  now,  that  plaintiff  had  only  a  license  to  conduct  water  across  the 
land  of  defendant's  wife,  which  was  subject  to  be  revoked  at  any  time,  still 
no  mere  volunteer  had  any  right  to  interfere  with  his  works.  Mrs.  Bergin,  and 
not  the  defendant,  owned  the  property,  and,  if  the  plaintiff  had  only  a  license, 
she  could  have  revoked  it.  So,  too,  if  the  cistern  was  not  placed  upon  her  land 
with  her  consent,  and  she  was  not  satisfied  with  the  method  of  distributing  the 
water,  she  could  have  required  the  cistern  to  be  removed.  But  the  defendant 
had  no  such  power.  He  does  not  allege  or  pretend  that  he  was  acting  by  lier 
direction,  or  under  her  authority,  and  hence  he  had  no  greater  rights  in  the 
premises  than  a  mere  stranger.  The  court  below  acted  rightly,  therefore,  in 
enjoining  him  from  further  interference. 

The  appeal  from  the  judgment  was  taken  more  that  a  year  after  the  judg- 
ment was  entered,  and  should  be  dismissed,  and  the  order  denying  a  new  trial 
should  be  alBrmed. 

We  concur:    Searls,  C;  Foote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  appeal 
from  the  judgment  is  dismissed,  and  the  order  aflirmed. 
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Tipton  and  Wife  v.  Martin  and  others.    (No.  11,109.) 

{Sujweme  Court  of  Oalifomia,    November  29,  1886.) 

Homestead— Abandonment— Removal— St.  Cal.  1860,  f?  1,  10,  p.  311. 

A  homestead  created  under  sections  1  and  10,  St.  Cal.  1860,  p.  311,  cannot  be 
abandoned  by  the  mere  fact  of  a  removal  from  the  homestead  premises,  with  or 
without  the  intent  of  not  returning  to  them.* 

Department  2.    Appeal  from  superior  court,  Tehama  county. 

Action  to  enjoin  the  sale  of  land  on  the  grounds  that  the  premises  consti- 
tuted a  homestead,  and  were  exempt  from  execution.  Judgment  for  plain- 
tiffs.   Defendants  api)ealed.    The  facts  are  stated  in  the  opinion. 

Chipman  &  Garter ,  for  respondents.  John  F,  Ellison  and  W,  Henry  Jones, 
for  appellants. 

McKee,  J.  It  appears  from  the  record  in  this  case  that  defendant  Martin, 
as  the  sheriff  of  Tehama  county,  had  levied  on  a  parcel  of  land,  as  the  property 
of  the  plaintiff'  John  C.  Tipton,  by  an  execution  issued  upon  a  judgment 
against  said  Tipton  in  favor  of  V.  P.  Baker,  one  of  the  defendants  herein; 
and,  being  about  to  sell  the  land  under  said  execution,  the  plaintiffs  com- 
menced the  action  in  hand  to  enjoin  the  sale  on  the  ground  that  the  premises 
constituted  their  homestead,  and  were  exempt  from  execution. 

The  defendants  contend  that  the  land,  although  selected  by  the  plaintiffs  as 
their  homestead,  was  not  exempt  from  execution,  because  the  plaintiffs  had 
relinquished  their  homestead  right  thereon  by  abandonment.  This  conten- 
tion was  made  upon  the  following  fa^ts  alleged  by  the  defendants  in  their 
answer  to  show  abandonment:  "That  in  the  month  of ,  1H78,  the  plain- 
tiffs removed  from  said  premises  and  from  this  state,  and  freely  and  volun- 
tarily moved  into  the  territory  of  Montana  with  the  intention  of  remaining 
there  and  residing  there  permanently,  and  without  any  intention  of  returning 

again  to  this  state,  or  upon  said  premises,  and  have  since  said  month  of , 

1878,  continuously  resided  in  said  territoiy  of  Montana,  and  do  now  reside 
therein,  and  since  they  moved  into  said  teiTitory  of  Montana  the  said  John 
C.Tipton  has  taken  the  initiatory  steps  to  acquire  title  therein  to  United 
States  land  under  and  by  virtue  of  the  United  States  homestead  laws,  and  the 
said  application  for  said  land  under  said  United  States  homestead  laws  is  still 
pending." 

The  plaintiffs  demurred  to  the  sufficiency  of  the  facts  as  thus  pleaded.  The 
demurrer  was  sustained  by  the  court.  Defendants  declined  to  amend  their 
answer,  and  judgment  final  was  entered  against  them,  from  which  they  have 
appealed;  and  the  only  question  arising  on  the  appeal  is  whether  the  facts,  as 
set  forth  in  the  answer,  are  sufficient  in  law  to  constitute  an  abandonment  of 
the  homestead. 

Under  the  homestead  law  of  1851  a  homestead  right  was  founded  upon 
occupancy  of  the  homestead  premises  by  the  family.  Such  an  occupancy  con- 
stituted presumptive  evidence  of  the  appropriation  of  the  premises  as  a  home- 
steiul,  (Cook  v.  McChristian,  4  Cal.  26;)  and,  as  it  was  founded  upon  occupa- 
tion, cessation  of  the  occupancy  constituted  an  abandonment.  Hence  re- 
moval from  the  premises  was  considered  as  presumptive  evidence  of  abandon- 
ment. Taylor  Y.  Hargous,  Id .  268.  Under  that  law,  therefore,  abandonment 
was  a  question  of  act  and  intent,  ascertainable  and  determinable  from  evi- 
dence, like  any  other  fact  in  a  proceeding.  If  removal  was  only  for  a  tem- 
porary purpose,  and  there  was  no  intent  to  remain  away  permanently,  it 
would  not  constitute  abandonment;  but,  if  the  act  of  removal  was  coupled 
with  an  intent  never  to  return,  abandonment  was  considered  as  complete 

^See  Honaker  v.  Cecil,  (Ky.)  1  S.  W.  Rep.  392;  Bowman  v.  Watson,  (Tex.)  1  8.  W. 
Rep.  273. 
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Benedict  v.  Bunnel,  7  Cal.  246;  Moss  v.  Wa^-nei',  10  Cal.  296;  Guiodv.  Ouiod, 
14  Cal.  506 ;  Haider  v.  Forbes,  16  Cal.  202.  Thereby  the  homestead  right  was 
destroyed,  and  the  land»  upon  which  the  right  had  existed,  became  subject  to 
execution  creditors  of  the  owner  thereof. 

That  continued  to  be  the  law  of  the  homestead  and  of  its  abandonment  until 
the  year  1860.  In  that  year  there  was  a  statute  passed  on  the  twenty-eighth 
of  April  which  changed  the  character  of  the  homestead.  Instead  of  being  a 
right  founded  upon  occupancy  by  the  family,  a  homestead  created  under  its 
provisions  was  declared  to  be  an  estate  in  joint  tenancy,  which  upon  the 
death  of  either  of  the  spouses,  descended  to  and  vested  absolutely  in  the  sur- 
vivor, subject  to  the  powier  of  the  probate  coui*t  to  set  it  apart  for  the  benefit 
of  the  survivor  and  the  legitimate  children,  (sections  1,  10,  St.  1860,  p.  311; 
McQuade  v.  Whaley,  31  Cal.  526;  Estate  of  James,  23  Cal.  416;  Barbei'  v. 
Babel n  36  Cal.  11;  Watson  v.  His  CreditorSy  58  Cal.  556;  Herrold  v.  Reen, 
Id.  443;)  and,  as  an  estate  in  joint  tenancy,  it  could  not  be  transferred  or 
abandoned  except  according  to  the  provisions  of  the  law  upder  which  it  was 
created.  Now,  the  statute  of  1860  provided  that,  in  the  case  of  a  home- 
stead selected  by  a  husband  and  wife  under  its  provisions,  the  only  evidence 
of  abandonment  should  be  a  declaration  of. abandonment  signed  by  the  hus- 
band and  wife,  and  acknowledged  by  them  and  recorded  as  a  conveyance  of 
real  property.     Section  2,  St.  1860,  p.  312. 

The  homestead  in  question  was  selected  on  the  sixeenth  of  January,  1862, 
upon  common  property  of  the  claimants;  and  the  selection  protected  the 
land,  as  against  subsequent  creditors,  as  much  as  if  the  claimants  were  vested 
with  the  fee-simple  title.  Brooks  v.  Hyde,  37  CjiI.  373.  It  is  well  settled 
that  title  to  real  property  cannol  be  abandoned.  Occupancy  of  the  prop- 
erty is  not,  therefore,  necessary  to  preserve  the  right.  The  right  is  not  barred 
or  destroyed  except  by  an  adverse  holding  for  the  statutory  time  necessary  to 
create  the  presumption  of  an  adverae  title. 

As  an  estate  in  joint  tenancy  with  the  right  of  survivorship,  tlie  homestead 
created  under  the  act  of  1860  could  not  be  abandoned  by  the  mere  fact  of  a 
removal  from  the  homestead  premises,  with  or  without  tlife  intent  of  not  return- 
ing to  them.  "A  homestead,"  says  the  Code,  which  embodies  the  statutory 
provisions  of  the  homestead  laws  of  1860  and  1862  upon  the  subject,  "can  be 
abandoned  only  by  a  declaration  of  abandonment,  or  a  grant  thereof,  executed 
and  acknowledged  by  the  husband  and  wife  if  the  claimants  are  married,  or 
by  the  claimant  if  unmarried;"  and  "the  abandonment  is  effectual  only  from 
the  time  it  is  recorded."  Sections  1243,  1244,  Civil  Code.  Abandonment  of 
a  homestead  cannot  be  proved  in  any  other  way.  As  we  have  said:  "The 
liomestead  having  once  been  regularly  created  out  of  a  parcel  of  land  in  ac- 
cordance with  the  statute,  .the  estate  so  created  continues  to  exist  until  put 
an  end  to  in  the  mode  pointed  out  by  the  statute.  *  *  *  Under  our  law 
we  know  of  no  abandonment  of  the  homestead  except  in  thestatutory  mode." 
Porter  v.  Chapman.  65  Cal.  365;  S.  C.  4  Pac.  Rep.  237. 

It  follows  that  the  court  below  properly  sustained  the  demurrer,  and  there 
is  no  error  in  the  judgment  appealed  from. 

Let  the  judgment  be  affirmed.    So  ordered. 

We  concur:    Thornton,  J.,  Sharpstein,  J. 
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TULLY  V.  TULLY.     (No.  8.492.) 

(Supreme  Court  of  OcUifomia.    November  30,  1886.) 

Joint  Tenants  and  Tenants  in  Ck)MMON— Estoppel— -By  Deed. 

A  deed  of  a  squatter's  interest  in  what  was  supposed  to  be  public  land,  made  to 
two  men,  one  of  whom  paid  the  purchase  money,  the  object  of  the  joint  deed 
being  to  use  tlie  name  of  the  gratuitous  grantee  as  a  pre-eniptor  in  procuring  title 
from  the  United  States  to  so  nuich  of  the  land  as  should  be  in  excess  of  160  acres, 
does  not  create  a  tenancy  in  common  ;  and,  in  an  action  by  the  gratuitous  grantee 
against  his  co-grantee  to  recover  an  undivided  one-half  of  the  lands  described  in  the 
deed,  the  latler  is  not  estopped,  by  that  deed,  from  setting  up  as  a  defense  a  good 
title  subsequently  acquired  by  him  from  the  true  owners  of  the  land.  McKinstby 
and  McKee,  JJ.,  dissenting. 

In  bank.     Appeal  from  superior  court,  Santa  Clara  county. 

See  former  opinion  in  9  Pac.  Rep.  841. 

The  facts  in  this  action,  as  found  by  the  court  below,  are  that  on  Novem- 
ber 11,  1856,  the  defendant  and  respondent  purchased  of  Martin  Murphy,  the 
pei*son  in  possession,  his  interest  in  236  acres  of  land  in  Santa  Clara  county, 
Calitomia;  paying  therefor  ^900  from  his  private  funds.  The  deed  was  made 
to  plaintiff  and  appellant  and  defendant.  The  deed  was  delivered  to  the  de- 
fendant, who  also  received  the  exclusive  possession  of  the  land.  Both  de- 
fendant and  his  grantor  supposed,  at  the  time  the  deed  was  made,  that  the 
land  was  a  part  of  the  public  domain;  and  the  object  of  the  joint  deed  was  to 
use  the  plaintiff's  name  as  a  pre-emptor  in  procuring  title  from  the  United 
States  to  so  much  of  the  land. as  should  be  in  excess  of  160  acres.  Defendant 
continued  in  the  exclusive  possession  of  the  land,  from  the  time  of  the  pur- 
chase from  Murphy,  until  the  commencement  of  this  action,  with  the  excep- 
tion of  the  period  from  the  fall  of  1859  to  the  fall  of  1860,  when  plaintiff  oc- 
cupied it,  under  a  verbal  agreement  to  farm  it  for  one-fourth  the  product  as 
rent.  On  the  nineteenth  November,  1858,  one  Antonio  Chaboya  received  a 
patent  from  the  United  States  of  the  rancho  "  Yerba  Buena,"  which  included 
this  land.  On  the  twenty-seventh  February,  1861,  defendant  purchased  the 
legal  and  equitable  title  to  the  land  in  dispute  from  Chaboya's  grantees,  and 
had  the  conveyance  properly  recorded  March  9,  1861.  He  paid  ^,400  for 
that  title.  Plaintiff  has  never  offered  to  pay  to  defendant  any  portion  of  that 
sum,  and  has  never  requested  defendant  to  convey  to  him  any  portion  of  or 
interest  in  said  premises.  At  the  trial  judgment  was  entered  for  defendant. 
Plaintiff  appeals. 

W.  Q*  LoHgan  and  5.  F,  Lieb,  for  appellant.    L,  Ai-cTier,  for  respondent. 

Thornton,  J.  This  is  an  action  of  ejectment  to  recover  a  parcel  of  land 
in  Santa  Clara  county.  When  the  first  purchase  was  made  in  1856,  the  whole 
purchase  money  (S900)  was  paid  by  the  defendant,  John  Tully.  Under  the 
purchase  John  Tully  took  and  received  from  his  vendor  and  grantor  the  ex- 
clusive possession  of  the  land  in  suit.  In  pursuance  of  this  purchase  the  deed 
was  made  by  procurement  of  John  Tully  to  the  plaintiff,  Owen  Tully,  and 
himself.  Under  this  purchase  of  1856,  no  title  whatever  was  acquired.  The 
land  bought  was  at  thfit  time  supposed,  both  by  John  Tully  and  his  grantor, 
to  be  public  land.  This  was  not  so.  The  land  was  part  of  a  Mexican  grant 
formerly  made  to  Antonio  Chaboya,  to  whom  a  patent  including  the  premises 
was  regularly  issued  by  the  United  States  in  November,  1858.  In  February, 
1861,  John  Tully  acquired  by  a  proper  conveyance  the  true  title  to  this  land 
from  the  vendees  of  Chaboya,  paying  from  his  own  funds  therefor  the  sum 
of  $4,400. 

The  history  of  the  possession  is  correctly  given  in  a  dissenting  opinion 
herein  drawn  up  by  Justice  McKee.  It  appears  that  John  Tully  has  been  in 
the  exclusive  possession  of  this  land,  claiming  the  same  as  his  own,  for  about 
24  years  prior  to  the  commencement  of  this  suit,  and,  since  the  purchase  of 
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the  true  title  in  1861,  plaiatiff  has  never  offered  to  pay  to  defendant  any  poi 
tion  of  said  sum  of  1^4,400,  and  has  never  requested  defendant  to  convey  to 
him  any  portion  or  interest  in  the  premises,  nor  has  he  ever  attempted  or  of- 
fered to  enter  into  possession  of  this  land,  or  claim  any  right  to  the  possession 
thereof,  until  one  year  next  before  the  commencement  of  this  action. 

In  this  action,  which  is  ejectment,  the  paramount  legal  title  usually  pre- 
vails. This  legal  title  is  with  defendant,  and  miLst  prevail,  unless  the  de- 
fendant is  prevented  by  law  from  availing  himself  of  it. 

It  is  urged  on  behalf  of  plaintiff  that  he  is  so  prevented;  that  he  is  estopped 
from  using  such  title,  because,  when  he  acquired  his  title,  in  1861,  he  was  in 
possession  as  tenant  in  common  with  plaintiff.  We  do  not  think  he  was 
really  so  in  possession.  The  plaintiff,  though  apparently  tenant  in  common, 
really  was  not.  He  was  a  mere  trustee  of  defendant  for  such  title  as  was  ac- 
quired by  the  purchase  and  conveyance  made  in  1856.  The  defendant,  as 
appears  from  the  above  statement,  paid  the  whole  purchase  money  upon  the 
purchase  of  1856,  and  caused  the  deed  thereon  to  be  made  to  plaintiff  and 
himself.  The  plaintiff's  tenancy  in  common  amounted  only  to  holding  the 
legal  title  in  trust  for  defendant,  which  title  the  defendant  had  the  undoubted 
right,  when  he  made  the  purchase,  in  1861,  and  received  a  conveyance  there- 
under, to  have  had  conveyed  to  him  by  plaintiff.  Plaintiff,  being  a  mere  naked 
trustee  for  defendant,  would  not,  in  offering  to  pay  one-half  of  the  purchase 
money  under  the  purchase  of  1861,  be  entitled  to  have  any  portion  of  the  true 
title  then  purchased  conveyed  to  him.  Equity  would  not  clothe  plaintiff  with 
any  such  right.  His  being  a  trustee  for  the  defendant  would  rebut  such 
equity.  Under  these  circumstances,  though  the  action  is  ejectment,  we  must 
hold  that  defendant  is  not  estopped  from  availing  himself  of  the  true  title  to 
protect  his  possession. 

We  think  the  judgment  and  order  should  be  affirmed,  and  it  is  so  oixiered. 

We  concur:    Morrison,  C.  J.;  Myriok,  J.;  Sharpstein,  J, 

McKiKSTRY,  J.  I  dissent.  It  was  held  in  Olne^  v.  Snuryer,  54  Cal.  379, 
that,  in  an  action  at  law  by  one  tenant  in  common  against  another,  to  be  let 
into  the  possession  of  demanded  premises,  the  defendant  cannot  justify  an 
ouster  of  the  plaintiff  by  setting  up  an  outstanding  title — even  if  it  be  the 
true  title — purchased  by  him  while  in  possession  under  the  common  title.  As 
this  case  is  presented  by  the  pleadings,  the  appeal  must  be  determined  by  ref- 
erence to  the  strictly  legal  rights  of  the  respective  parties.  So  regarding  it, 
it  was  the  duty  of  the  defendant  to  let  the  plaintiff  into  the  common  posses- 
sion. He  might  then  have  asserted  his  paramount  legal  title  in  a  separate  ac- 
tion. 

It  was  decided  by  the  former  supreme  court  of  New  York,  in  1841,  that 
when  a  parent  having  a  possessory  title  to  lands  dies  in  possession,  leaving 
several  children  his  heirs  at  law,  who  succeed  to  such  possession,  it  is  not 
competent  for  one  of  such  heirs,  who  has  obtained  exclusive  possession  of  the 
whole  of  the  premises,  to  defeat  a  recovery,  by  his  co-heirs,  of  their  propor- 
tional parts  or  shares,  by  setting  up  a  title  acquired  from  the  owners  of  the 
land .  He  must  surrender  possessi on  to  his  co-heirs ,  and  then  bring  ej  ectment . 
Nelson,  .C.  J.,  said:  "One  of  the  co-heirs,  having  derived  his  possession 
from  the  common  ancestor,  as  well  as  through  his  co-heirs,  is  disabled,  while 
standing  on  this  possession,  from  disputing  their  title.  I  do  not  deny  that 
the  title  thus  set  up  may  be  valid,  nor  but  that  the  party  may  avail  himself 
of  it  after  surrendering  this  possession.  In  a  court  of  law  he  clearly  could. 
There  might  be  considerations  existing  between  the  co-heirs  that  would  lead 
a  court  of  equity  to  declare  the  purchase  to  have  been  made  for  the  benefit  of 
all  upon  proper  terms."  Phelan  v.  Kelley,  25  Wend.  389.  In  the  case  at 
bar  the  plaintiff  and  defendant  entered  into  the  possession,  as  tenants  in  corn- 
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mon,  under  a  title  derived  from  the  same  source;  the  defendant  holding  for 
the  plaintiff  to  the  extent  of  the  latter's  interest. 

Under  our  system  the  equitable  considerations  referred  to  by  Chief  Justice 
Nelson,  could  be  alleged  in  a  cross-complaint;  and  if  it  appeared,  for  ex- 
ample, that  the  co-tenant  who  had  been  let  into  the  possession  by  the  pur- 
chaser of  the  outstanding  title  had  paid  or  tendered,  within  a  reasonable  time, 
his  proportionate  share  of  the  cost  of  acquiring  the  true  title,  (or  elected  with 
reasonable  diligence  to  participate  in  the  purchase,)  equity  might  hold  the  pur- 
chase to  have  been  made  in  part  for  his  benefit.  MandevUle  v.  Solomon,  39 
Cal.  125. 

But,  even  if  it  should  be  made  to  appear  that  the  party  had  indicated  his 
intention,  with  reasonable  promptitude,  to  participate  in  the  purchase  of  the 
true  title,  there  might  be  controlling  equities  which  would  prevent  him  from 
obtaining  a  decree  for  a  conveyance  of  such  title  to  an  aliquot  portion.  Thus, 
in  the  case  at  bar,  it  would  seem  that  the  present  plaintiff  had  but  the  naked 
legal  conveyance  to  an  undivided  moiety  of  tlie  original  possessory  title;  the 
defendant  having  paid  the  whole  of  the  purchsise  price.  If,  in  an  action 
brought  by  the  defendant  here  to  recover  the  whole  possession  after  letting 
plaintiff  into  the  common  possession,  the  defendant  in  such  action  should 
rely  upon  his  equitable  right  to  the  benefit  of  the  true  title  on  payment  of  his 
share  of  the  purchase  money,  and  it  should  be  made  to  appear  that  he  had 
neglected  and  refused  to  pay  to  the  plaintiff  therein  his  part  of  the  original 
purchase, — ^the  purcha.se  of  the  possessory  title, — it  may  be  a  court  of  equity 
would  refuse  a  decree  for  a  conveyance  of  any  portion  of  the  true  title.  It  is 
apparent,  too,  that  the  issues  might  be  complicated  by  questions  as  to  the 
validity  of  a  purchase  made  in  part  in  the  name  of  Tully,  (plaintiff  herein,) 
with  a  view  to  securing  for  the  present  defendant  the  government  title  to 
more  land  than  he  was  authorized  to  acquire  directly  under  the  statutes  of 
the  United  States.  It  is  enough  to  say  that  these  matters  cannot  be  gone 
into  under  the  pleadings  in  the  present  action. 

If  facts  exist  (independent  of  tiie  conveyance  of  the  true  title  to  him)  which 
give  the  defendant  a  perfect  equity  on  which  he  could  defend  his  exclusiv^e 
possession  in  the  present  action  of  "ejectment,"  those  facts  have  not  been 
pleaded  herein.  It  is  settled  that  to  establish  such  a  defense  in  ejectment  the 
facts  constituting  the  perfect  equity  must  be  aUeged  in  the  answer  as  fully  as 
Ihey  are  required  to  be  in  a  cross-complaint.  ArgueUlo  v.  Bours,  8  Pac.  Rep. 
49;  Kentfteld  v.  Hayes,  57  Cal.  409.  As  I  understand  it,  the  defendant  here 
has  been  given  all  the  benefit  of  a  decree  declaring  a  resulting  trust  in  his 
favor  in  land,  to  which  he  cannot  deny  the  plaintiff- has  the  legal  title,  with- 
out any  pleading  on  which  such  decree  could  be  based. 

It  maybe  said  that,  to  prevent  circuity  of  actions,  the  defendant  here  should 
be  permitted  to  retain  the  exclusive  possession.  Why  compel  him  to  let  the 
plaintiff  into  the  possession  only  that  tiie  plaintiff  may  be  excluded  again  un- 
der a  judgment  in  an  action  brought  by  the  present  defendant?  }3ut,  /irjstf  it 
may  be  that  in  such  new  action  the  present  plaintiff  would  be  held  entitled  to 
participate  in  the  true  title;  secorid,  on  authority  of  Olney  v.  San^yer,  supra^ 
the  defendant  cannot  in  this  action  rely  on  his  acquisition  of  the  paramount 
title;  thirds  the  same  objection  might  be  made  in  every  case  where  the  rule 
applies  that  a  tenant  cannot  dispute  his  landlord's  title. 

As  was  said  in  Phelan  v.  Kelly,  supra:  ''The  rule  of  law  that  a  person 
coming  into  possession  of  lands  under  the  agreement  or  license  of  another 
cannot  be  permitted  to  deny  the  title  of  the  latter,  when  called  upon  to  sur- 
render, is  of  almost  universal  application.  Even  if  he  had  a  valid  title  at  t?ie 
time,  he  is  deemed-  to  have  waived  it,  and,  as  between  the  parties,  to  have 
admitted  title  in  the  person  under  whom  he  entered;"  citing  cases. 

Of  course,  one  of  two  co-tenants  may  oust  the  other,  and  acquire  the  exclu- 
sive title  by  adverse  possession.    But  the  statute  of  limitations  waa  not 
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pleaded  herein,  and  the  plaintiff  objected  to  evidence  tending  to  prove  the  de- 
fendant's adverse  possession  on  the  ground  that  the  same  was  irrelevant,  in- 
competent, immaterial,  and  not  pertinent  to  any  issue  in  the  case.  Moreover, 
if  the  limitation  had  been  pleaded,  the  transcript  contains  no  finding  of  the 
fact  that  the  defendant  has  had  adverse  possession  for  the  statutory  period, 
nor  any  finding  which  includes  a  finding  of  adverse  possession.  As  a  conclu- 
sion of  law  from  preceding  findings  of  fact,  the  court  below  held  that  the 
plaintiff  was  barred  by  sections  318  and  319  of  the  Code  of  Civil  Procedure, 
and  the  bill  of  exceptions  expressly  recites  that  no  other  facts  were  proved 
than  those  set  forth  in  the  five  findings.  The  facts  stated  in  the  five  find- 
ings do  not  establish  adverse  possession,  for  the  reason,  among  others,  that 
there  is  no  statement  that  the  defendant  has  paid  any  taxes  on  the  demanded 
premises,  or  that  no  taxes  were  assessed  thereon. 

McEjbe,  J.  I  dissent.  The  action  is  one  at  law  in  which  the  plaintiff  asks 
to  be  let  into  possession  of  a  tract  of  land  containing  about  23Q  acres,  in 
which  he  claims  to  be  a  tenant  in  common  with  the  defendant.  The  title 
asserted  by  the  plaintiff  to  an  undivided  one-half  of  the  land  is  derived  from  a 
deed  made  to  himself  and  the  defendant  on  the  eleventh  of  November,  1856. 
Under  that  deed  defendant  entered  into  the  exclusive  possession  of  the  land, 
and  occupied  it  exclusively  until  the  fall  of  the  year  1859,  when  he  delivered 
possession  to  the  plaintiff,  who  entered  upon  the  land  and  cultivated  it,  dur- 
ing the  farming  season  of  1860,  upon  an  arrangement  with  the  defendant  to 
cultivate  the  same  on  shares.  In  November,  1860,  the  plaintiff  withdrew 
from  the  possession,  and  the  defendant  re-entered,  and  continued  to  exclu- 
sively occupy  and  enjoy  the  use  of  the  land.  Meantime  the  land  was  claimed 
to  be  within  the  boundary  lines  of  a  Mexican  grant  which  had  been  finally 
confirmed  to  the  claimant,  to  whom  the  United  States  issued  a  patent  for 
the  land;  and  on  the  twenty-seventh  of  February,  1861,  the  defendant,  being 
in  possession,  acquired  by  purchase  the  outstanding  patent  title  by  a  deed 
which  he  took  in  his  own  name,  and  caused  to  be  recorded  on  the  thirteenth 
of  March,  1861;  and  from  the  date  of  the  deed  until  the  commencement  of 
this  action— a  period  of  24  years — ^he  has  been  in  the  actual  exclusive  posses- 
sion of  the  land. 

Upon  these  facts  the  court  below  held  that  the  defendant,  having  been  con- 
tinuously in  the  actual  and  exclusive  possession  of  the  land,  claiming  to  be 
the  owner  thereof  in  hostility  to  the  plaintiff,  was  the  legal  and  equitable 
owner,  and  "that  any  and  all  right  of  the  plaintiff,  if  any  he  ever  had,  was 
barred  by  the  provisions  of  sections  818  and  319  of  the  Code  of  Civil  Proced- 
ure, before  the  commencement  of  this  action,  and  that  defendant  is  entitled 
to  judgment  for  his  costs.''    I  think  the  decision  is  erroneous. 

The  defendant  did  not  claim  by  his  aaswer  to  have  derived  any  title  to  the 
land  from  an  adverse  possession  of  the  same  suificient  to  give  him  title  under 
the  statute  of  limitations.  The  answer  contained  (1)  a  general  denial;  (2) 
affirmative  allegations  of  seizin  in  fee  for  over  20  yeai^s ;  (3)  allegations  that  the 
cause  of  action  was  barred  by  the  provisions  of  section  319  of  the  Code  of  Civil 
Prooedure;  and  (4)  that  the  cause  of  action  did  not  ^crue  to  the  plaintiff 
within  five  years  before  the  commencement  of  the  action.  These  were  the 
only  issues  made  by  the  pleadings. 

Now,  as  plaintiff  and  defendant  originally  acquired  title  to  the  land  in  com- 
mon, the  actual  and  exclusive  possession  thereof  by  defendant  did  not  affect 
the  plaintiff's  right;  for  defendant's  possession  as  a  tenant  in  common  with 
the  plaintiff,  in  whatever  title  they  had  to  the  land,  was  the  possession  of  the 
plaintiff.  Waring  v.  Crow,  11  Cal.  367;  Knox  v.  Marshall,  19  Cal.617;  Col- 
man  v.  Clements,  23  Cal.  245;  Owen  y.  Morton,  24  Cal.  373;  Miller  y.Myle, 
46  Cal.  535.  That  possession  continued  while  the  relation  of  tenants  in  com- 
mon existed;  and  the  legal  presumption  is  that  the  relation  continued  to  exist 
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until  the  defendant  ousted  and  disseized  the  plaintiff,  by  notice,  express  or 
implied,  that  he  claimed  the  land  adversely  to  the  plaintiff,  or  by  acts  and  dec- 
larations equivalent  to  notice  of  such  a  claim.  There  was  no  evidence,  and 
there  is  no  finding,  that  defendant,  in  or  by  his  actual  possession,  ever  ousted 
and  disseized  the  plaintiff.  The  basis  of  the  decision  and  finding  is  the  fact 
of  24  years  of  exclusive  actual  possession  by  the  defendant.  But  that  pos- 
session, held  by  the  defendant  as  a  tenant  in  common  with  the  plaintiff,  did 
not  divest  the  plaintiff  of  his  rights  in  the  land,  or  vest  absolute  title  to  the 
land  in  the  defendant,  either  by  the  purchase  of  an  outstanding  title  or  under 
the  statute  of  limitations. 

There  is  no  doubt  that  a  tenant  in  common,  in  exclusive  actual  passession 
of  land  held  in  common  may  buy  in  an  outstanding  title,  and  take  a  convey- 
ance thereof  to  himself  alone;  but  the  purchase  does  not  per  se  dissolve  the 
tenancy  in  common  between  himself  and  his  co-tenant.  The  title  acquired 
inures  to  the  benefit  of  both.  The  general  rule  is  that  a  tenant  in  common 
who  buys,  in  an  outstanding  title  holds  it  in  trust  for  his  co-tenants.  Mande- 
vUle  V.  Solomon,  39  Cal.  134.  The  mere  fact  of  the  purchase  does  not  affect 
their  legal  relation;  nor  is  it  affected  by  mere  seizin  and  possession  of  one 
after  the  purchase,  however  long  continued ;  nor  does  such  a  possession  con- 
stitute an  adverse  possession  which  sets  in  motion  the  running  of  the  statute 
of  limitations.  There  can  be  no  adverse  possession  against  a  co-tenant  out  of 
actual  possession  until  ouster  and  disseizin.  The  tenant  in  common  out  of 
actual  possession  has  the  right  to  assume  that  the  actual  possession  of  his  co- 
tenant  is  his  possession,  and  is  held  under  and  in  subordination  to  their  com- 
mon title,  whatever  it  be,  and  that  the  exclusive  possession  is  not  adverse  to 
him. 

It  is  true,  there  arises  out  of  the  purchase  of  an  outstanding  title  an  addi- 
tional relation  between  a  tenant  in  possession  and  his  co-tenant  out  of  actual 
possession;  namely,  that  of  trustee  and  cestui  que  ti-ust.  But  the  rights  and 
remedies  incident  to  this  new  relation,  being  distinct  from  the  legal  owner- 
ship of  the  land,  are  exclusively  cognizable  in  equity. 

This  is  not  an  equitable  action ;  it  is  an  action  at  law, — ejectment  for  the 
recovery  of  real  property,— in  which  the  court  below  could  only  try  and  deter- 
mine the  issues  raised  by  the  pleadings  in  the  case.  There  was  no  issue  be- 
fore the  court  that  the  defendant  held  and  possessed  the  land  upon  a  claim 
of  title,  written  or  unwritten,  adversely  to  the  title  of  the  plaintiff,  as  tenant 
in  common  with  the  defendant,  for  five  years  before  the  commencement  of 
the  action.    Sections  321-323,  325,  Code  Civil  Proc. 

Sections  318  and  319,  upon  which  the  court  below  based  its  decisions,  are 
inapplicable.  The  first  provides  that  no  action  can  be  maintained  for  the  re- 
covery of  real  property  unless  the  plaintiff,  his  ancestor  or  grantor,  was  seized 
of  possessed  of  the  property  within  five  years  before  the  commencement  of  the 
action.  But,  being  a  tenant  in  common  with  the  defendant,  the  plaintiff 
was  so  seized  until  the  defendant's  possession  became  hostile  or  adverse.  Be- 
sides, section  318  is  not  pleaded  at  all.  Section  319  is  the  only  one  pleaded; 
but,  as  has  been  held,  that  section  was  never  intended  to  apply  to  an  action 
of  ejectment.  It  has  reference  only  to  personttl  actions  founded  upon  title  to 
real  property.    Richardson  v.  Williamson,  24  Cal.  301. 

I  think  the  judgment  and  order  should  be  reversed,  and  the  cause  remanded 
for  further  proceedings. 
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(2  Cnl.  Unrep.  698) 

Ketchtjm  t?.  Barber.    (No.  11,423.) 

(Supreme  OouH  of  Ckdifomia.    August  31,  1886.) 

1.  DsEo — ^Descriptiov  of  GBAirrEE. 

A  deed  to  Henry  Stull  &  Co.  vests  the  \eg2A  title  in  Henrj'  Stull  alone,  ami  hia 
deeil  will  give  to  his  grantee  a  good  and  valid  title.^ 

2.  Ejectment — Proof  of  Ousteb— Admissions  in  Pleadings. 

In  ejectment,  if  the  defendant  in  his  answer  admits  acts  amounting  to  an  ouster, 
but  denies  plaintifTs  title  or  right  to  possession,  plaintiff  is  not  bound  to  prove 
ousterj  and,  if  he  prove  title  and  right  to  possession  in  himself,  is  entitled  to  recover. 

Department  2.    Appeal  from  superior  court,  county  of  Amador. 

Ejectment  for  possession  of  a  certain  raining  and  water  ditch  running 
across  defendant's  lands.  Plaintiff  claimed  title  through  one  Henry  Stull, 
who  in  turn  derived,  or  claimed  to  derive,  title  from  defendant  by  virtue  of  a 
deed  made  to  Henry  Stull  &  Co.  Defendant  in  his  answer  admitted  having 
given  to  Stull  &  Co.  a  right  to  dig  and  maintain  the  ditch,  but  claimed  that 
It  had  been  abandoned,  and  admitted  that  hence  he  had  re-entered  upon  and 
used  the  ditch  continuously  to  the  time  of  trial.  On  the  trial,  plaintiff,  to 
make  out  his  title,  introduced  the  deed  to  Stull  A  Co.  in  evidence,  and  also 
put  in  evidence  the  deed  from  Stull  to  himself,  and  proved  by  witnesses  the 
possession  thereunder  of  himself  and  Stull,  and  closed.  Defendant  moved  for 
a  ilonsuit  on  the  ground  that  plaintiff  had  neither  proven  title  nor  possession 
in  himself,  nor  ouster  by  defendant.  The  nonsuit  was  granted  and  plaintiff 
appealed. 

Engon  <§  Armstrong^  for  plaintiff  and  appellant.  McGee  eft  Famsworth, 
for  defendant  and  respondent. 

By  the  Court.  The  nonsuit  was  improperly  granted.  The  deed  to  Henry 
Stull  &  Co.  vested  the  title  in  Henry  Stull.  Winter  v.  Stocky  29  Cal.  411, 
412.    The  answer  shows  a  sufficient  ouster. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

>8ee  Sherry  v.  Gilmore,  (Wis.)  17  K.  W.  Bep.  252. 
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(71  Cal.  306) 

Schwartz  v.  Cowell.    (No.  9,691.) 

(Supreme  Court  of  California,    NovPiiiber  24,  1886.) 

1.  EjECTME2n^-TiTLE— Attachment— Officer  Seryino — Code  Civil  Pboc.  Cal.,  ^  542, 

Where  a  plaintiff  in  ejectment  claims  title  through  an  attachmeMt,  if  it  appears 
that  the  otticer  to  whom  it  was  directed  failed  to  comply  with  the  requirements  of 
section  542,  Code  Civil  Proc.  Cal.,  the  omissions  on  the  part  of  the  otficer  are  fatal 
to  his  title,  and  plaintiff  cAnnot  recover  in  the  action. 

2.  Judgment— Lien— Justice's  Court— County  Court— Docketing  of  Judgment. 

8.  recovered  a  judgment  against  B.  before  a  justice  of  the  peace,  August  5,  1875, 
which,  on  appeal,  was  affirmed  in  the  county  court,  April  10,  1877.  On  June  18, 
1876,  B.  for  a  valuable  consideration  conveyed  his  land  to  C.  by  deed,  duly  re- 
corded on  the  same  day.  HeM^  that  C.  thus  acquired  the  title  of  B.  before*  any 
lien  was  created  in  favor  of  S.  by  virtue  of  the  docket  of  his  judgment  or  otlier- 
wise. 

Department  1.    Appeal  from  superior  court,  Santa  Cruz  county. 

This  is  an  action  of  ejectment.  On  June  16, 1875,  one  Charles  Brown  was 
the  owner  of  the  premises.  On  that  day  one  Steen  commenced  an  action 
against  him  in  a  justice's  court  to  recover  8150  upon  contract,  and  on  the 
same  day  a  summons  and  a  writ  of  attachment  were  duly  issued  against  him. 
The  said  writ  of  attachment  was  on  tlie  same  day  delivered  to  a  constable  of 
the  county,  and  on  the  seventeenth  day  of  June,  1875,  the  constable  at- 
tempted to  levy  the  attachment  on  the  premises  by  filing  with  the  county 
recorder  a  copy  of  the  attachment,  together  with  a  description  of  the  property, 
and  a  notice  that  it  was  attached;  but  the  recorder  did  not  index  ihe  attach- 
ment when  filed,  nor  did  he  do  so  untir  the  twenty-fourth  day  of  the  said 
month.  A  final  judgment  was  rendere^l  in  the  cause  against  Brown,  upon 
an  appeal,  in  the  county  court,  on  the  tenth  day  of  April,  1877,  and  the  judg- 
ment was  on  the  same  day  docketed  in  the  judgment  docket  of  that  court. 
An  execution  was  issued  on  the  judgment,  and  under  it  the  premises  were 
sold  to  the  plaintiff,  and  thereafter  conveyed  to  him  by  deed,  by  the  proper 
officer,  which  was  duly  recorded.  There  was  no  evidence  offered  by  the 
plaintiff  showing,  or  tending  to  show,  that  any  copy  of  the  attachment,  with 
a  description  of  the  property,  and  a  notice  that  it  was  attached,  or  either  of 
them,  was  ever  left  with  an  occupant  of  the  property,  or,  if  there  was  no  oc- 
cupant, by  posting  the  same  in  a  conspicuous  place,  or  any  place  on-  said 
property.  It  further  appears  that  on  the  eighteenth  of  June,  1875,  tlie  said 
Charles  Brown  duly  granted  and  conveyed,  for  a  valuable  consideration,  the 
said  premises  by  deed  to  the  defendant,  whicii  deed  was  duly  recorded,  and 
upon  the  delivery  of  the  deed,  on  the  said  eighteenth  of  June,  1875,  the  de- 
fendant went  into  immediate  possession,  and  has  ever  since  been  in  posses- 
sion, of  the  same.  The  cause  was  tried  upon  these  and  other  facts  not  neces- 
sary to  be  stated,  and  resulted  in  a  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Chas,  B,  Younger  and  J,  M,  Lesser,  for  appellant.  Jos.  If.  Skirrn  and 
Pillsbury  di  BUfding,  for  respondents. 

McKiNSTBT,  J.  1.  The  plaintiff  derived  no  title  through  the  attempted  at- 
tachment in  the  action  of  Steen  v.  Brovm,  There  is  no  finding,  nor  does  it  ap-  ' 
pear,  that  plaintiff  offered  any  evidence  tending  to  prove  that  a  copy  of  the  at- 
tachment, together  with  a  description  of  the  property  attached,  and  a  notice  that 
it  was  attached,  was  left  with  the  occupant  of  the  property,  or  posted  upon  it. 
Code  Civil  Proc.  542,  subd.  1.  No  lien  was  created  by  the  attempted  levy  of 
the  attachment,  to  which  the  right  of  the  purchaser  at  the  execution  sale 
could  relate.  Watt  v.  WrighU  ^Q  Cal.  202;  S.  C.  5  Pac.  Rep.  91;  Main  v. 
Tappener,  43  Cal.  206;  SJifup  v.  Baird,  Id.  577;  Porterv.  Pico,  55  Cal.  172. 

2.  The  judgment  in  the  action  of  Steeii  v.  Brown  wiis  entered  by  the  justice 
of  the  peace,  August  5,  1875;  and  the  judgment  was  rendered  in  the  county 
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court,  April  10, 1877.  On  the  eighteenth  of  June,  1875,  Brown,  defendant  in 
that  action,  for  a  valuable  consideration  conveyed,  by  grant,  bargain,  and  sale 
deed,  the  premises  herein  demanded  to  the  defendant  Coweli,  which  deed  waa 
duly  acknowledged  and  recorded  on  the  same  day.  Coweli  thus  acquired  the 
title  of  Brown  before  any  lien  was  created  in  favor  of  Steen  by  virtue  of  the 
do(d:et  of  his  judgment,  or  otherwise.    Judgment  affirmed. 

We  concur:    Thornton,  J.;  Mtriok,  J. 


Schwartz  v,  Cowell  and  another.    (No.  9,690.) 
{Supreme  Court  of  OaJi/omia.    November  24, 1886.) 
Department  1.    Appeal  from  superior  court,  Santa  Cruz  county. 
Action  of  ejectment  to  recover  certain  lots  in  Santa  Cruz,  purchased  by 
plaintiff  at  an  execution  sale.    Judgment  for  defendants.    Flaintilf  appealed. 

Ch(u,  B,  Younger  and  J".  M.  Lesser^  for  appellant.    Jos.  H.  Skirm  and 
Pilhhury  d  Blaridingt  for  respondents. 

By  the  Court.    On  authority  ot  Schwartz  v.  Cowellt  ante,  252,  (No. 
9,691,)  opinion  this  day  filed,  judgment  affirmed. 


01  Or.  177) 

Marx  and  another  v.  Schwartz. 
{Supreme  Oouri  of  Oregon.    November  15. 1886.) 

L  GlTARAKTT — ^FrAUD  ON  GUABANtOB^WHBTHIBB  SurFICIKNT  TO  AVOID. 

Where  defendant  is  sued  on  a  contract  signed  by  him,  under  seal,  and  show- 
ing a  consideration  of  one  dollar  only,  in  which  he  agreed  to  guaranty  to  plain- 
tiffs the  payment  of  a  sum  due  and  owing  to  them  by  one  Thomas  Watson,-  his 
answer,  alleging  that  (said  Watson  having  had  his  account  on  plain titfs'  books 
transferred  to  defendant's  name)  the  plaintiffs,  knowing  he  had  no  interest  in  Wat- 
son's business,  or  in  any  of  the  ^oods  puroliased,  represented  to  him,  as  an  induce- 
ment to  sign  the  contract,  that  it  appeared  by  their  books  that  he  was  indebted  to 
them  in  said  sum,  and  if  he  would  sign  the  instrument  they  would  sue  Watson  for 
the  amount,  together  with  the  remainder  of  Watson's  debt  to  them,  by  which  they 
ooald  collect  the  whole  of  said  debt,  and  further  promised,  if  defendant  would  sign 
the  instrument,  they  would  never  use  the  same  against  him,  does  not  show  such 
fraud  on  the  part  of  plaintiffs  as  will  relieve  defendant  from  liability  on  his 
written  guaranty.' 
2.  Trial — Instructiowb  to  Jttry — Outside  of  Issues. 

An  instruction  which  directs  the  attention  of  the  jury  to  a  fact  not  in  issue,  ami 
makes  the  finding  on  that  fact  decisive,  is  erroneous,  though  the  fact,  under  proper 
issues,  might  be  material  to  or  decisive  of  the  rights  of  the  parties. 

Appeal  from  Multnomah  county. 

Action  on  contract  of  guaranty.  Judgment  for  defendant.  Plaintiffs  ap- 
peal. 

George  W,  Tocum  and  W.  Scott  Beebe,  for  appellants,  Marx  and  another. 
W.  B.  Gilberts  for  respondent,  Schwartz. 

Strahan,  J.  The  complaint  in  this  action  states  in  substance  that  on  April 
15,  1884,  plaintiffs  sold  and  delivered  to  Thomas  Watson  goods,  wares,  and 
merchandise  of  the  value  of  82,368.35;  that  afterwai-ds,  on  April 30, 1884,  de-- 
fendant,  for  a  valuable  consideration,  made  and  executed  to  the  plaintiffs  a 
certain  contract  in  writing,  in  words  and  figures  as  follows,  viz.: 

"In  consideration  of  one  dollar  and  other  valuable  considerations,  receipt 
of  which  is  hereby  acknowledged,  I  do  hereby  guaranty  the  payment  to  Marx 

>See  Gammill  v.  Johnson,  (Ark,)  1  S.  W.  Rep.  610. 


Digitized  by 


Google 


264  PACIFIC   REPORTER.  [Ot. 

&  Jorgenson,  of  Portland,  Oregon,  of  the  sum  of  six  hundred  and  twenty-four 
65-100  dollars,  due  and  owing  to  them  by  Thomas  Watson. 
"Witness  my  hand  and  seal  this  thirtieth  day  of  April,  1884. 

"J.  Schwartz.''     [l.  s.] 

— That  afterwards,  on  July  22,  1884,  plaintiffs  recovered  judgment  against 
Watson  for  said  $2,368.35;  and  that  they  realized,  upon  the  sale  of  Watson's 
property  on  execution,  $519,  and  no  more,  and  that  the  balance  of  said  judg- 
ment remains  unpaid,  and  that  defendant  has  not  paid  said  §624.65. 

The  answer  admits  the  execution  of  the  contract  sued  on,  but  denies  it  was 
for  value.  The  answer  then  alleges  that  said  written  guaranty  .wiis  obtained 
from  the  defendant  through  fraudulent  deceit  of  the  plaintiffs,  as  follows: 
"That,  shortly  prior  to  the  time  the  said  instrument  was  signed,  the  said 
Watson,  without  the  consent  of  the  defendant,  transferred  his  account  with 
said  firm  to  the  name  of  this  defendant,  and  purchased  goods  of  said  firm  in 
the  name  of  this  defendant, — the  said  firm  well  knowing  that  the  same  was 
unauthorized  by  the  defendant,  and  that  said  defendant  had  no  interest  in 
the  business  of  said  Watson,  or  in  any  of  the  goods  so  purchased;  that,  at  the 
time  said  instrument  was  signed,  plaintiffs,  for  the  purpose  of  inducing  the 
defendant  to  sign  said  writing,  represented  to  the  defendant  that,  as  appeared 
by  their  books,  the  defendant  was  indebted  to  them  in  the  sum  of  $624.65. 
and  falsely  and  fraudulently  represented  to  the  defendant  that,  if  he  would 
sign  said  instrument,  they  would  sue  said  Watson  for  the  amount,  together 
with  the  remainder  of  said  Watson's  debt  to  them,  and  they  could  thereby 
collect  the  whole  of  said  debt,  and  further  promised  to  defendant  that,  if 
he  would  sign  said  instrument,  they  would  never  use  the  sanua  against 
liim,  or  attempt  to  hold  him  liable  thereon;  that  he  believed  said  representa- 
tions, and  was  thereby  induced  to  and  did  sign  said  writing,  and  that  the  said 
representixtions  were  false,  and  known  to  be  false  by  the  plaintiffs  at  the  time 
they  were  made.  The  answer  then  alleges  there  was  no  consideration  what- 
ever for  said  writing,  and  that  the  one  dollar,  nor  any  sum,  was  paid  as 
a  consideration.  The  reply  denied  the  new  matter  in  the  answer,  and  upon 
these  issues  the  cause  was  tried.  All  the  evidence  given  upon  the  trial  is  in- 
cluded in  the  bill  of  exceptions. 

Upon  the  trial  plaintiffs'  counsel  asked  the  courtto  instruct  the  jury  as  fol- 
lows: "That  if  the  jury  find  from  the  evidence  that  the  debt  guarantied  was 
the  debt  of  Schwartz,  and  contraqted  by  him,  then  the  plaintiffs  can  recover 
in  this  action."  The  court  refused  this  instruction,  and  gave  in  lieu  thereof 
the  following:  "If  the  debt  guarantied  was  the  debt  of  Schwartz,  the  defend- 
ant, then  the  plaintiffs  are  not  entitled  to  recover  in  this  action. "  The  refusal 
to  give  the  instruction  asked,  and  the  giving  of  the  one  in  place  thereof  by  the 
court,  are  assigned  for  error.  The  instruction  given  by  the  court  was  out- 
side of  the  issues,  and  therefore  erroneous.  This  instruction  directed  the 
attention  of  the  jury  to  a  fact  not  in  issue,  and  made  the  finding  on  that  fact 
decisive  against  the  plaintiffs.  There  can  be  no  doubt,  under  proper  issues, 
the  question  presented  might  become  material,  and  possibly  decisive  of  the 
rights  of  the  parties;  but  to  present  it  the  pleadings  would  have  to  be  amended. 
For  the  same  reason  the  instruction  asked  by  the  plaintiffs  was  properly  re- 
fused.   It  was  outside  of  the  issues. 

Inasmuch  as  there  must  be  a  new  trial,  there  are  two  other  questions  pre- 
sented by  this  record,  and  which  were  referred  to  upon  this  argument,  upon 
which  we  deem  it  proper  to  indicate  our  views. 

If  the  debt  guarantied  was  Watson's  debt,  and  not  Schwartz's,  then  the 
payment  of  J$519  on  the  execution  against  Watson  inured  to  the  benefit  of 
Schwartz,  and,  after  deducting  the  expenses  of  collecting  same,  the  residue 
should  be  applied  to  extinguish  Schwartz's  guaranty  pro  tanto.  In  other 
words,  Schwartz  guarantied  to  the  plaintiffs  that  Watson  would  pay  them 
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$624.6^/  If  Watson  has  paid  any  part  of  that  8uin,  then,  to  that  extent,  the 
guaranty  has  been  performed  and  satisfied,  assuming  the  debt  to  have  been 
Watson's,  as  alleged  in  the  complaint. 

The  answer  undertakes  to  allege  fraud,  and  that  there  was  no  considera- 
tion for  the  guaranty.  It  was  conceded  upon  the  argument  here  that  the 
guaranty  being  under  seal,  and  expressing  a  sufficient  consideration  upon  its 
face,  tliat  no  question  could  arise  as  to  the  consideration ;  but  it  was  claimed 
that  the  new  matter  in  the  answer,  if  true,  would  constitute  such  fraud  on 
the  part  of  the  plaintiffs  as  would  relieve  the  defendant  from  all  liability  on 
his  guaranty.  We  have  carefully  considered  the  alleged  fraudulent  represen- 
tations set  out  in  the  answer,  and  hold  that  they  are  not  sufficient  to  relieve 
the  defendant  from  liability  on  his  written  guaranty.  The  defendant  was 
bound  to  know  whether  he  wasf  indebted  to  the  plaintiffs  in  the  sum  of  $624.50 
or  not,  and  hence  he  had  no  right  to  rely  upon  the  plaintiffs'  statements  on 
that  subject.  What  appeared  from  the  plaintiffs'  books  was  wholly  imma- 
terial ;  so  their  promise  to  sue  Watson  for  what  he  owed  them  was  of  no  con- 
sequence to  defendant.  He  had  no  interest  in  the  suit,  nor  in  its  results,  aijd 
his  statement,  that  he  was  influenced  by  all  or  any  of  these  things,  is  not 
available  as  a  defense*  Nor  were  plaintiffs'  statements  to  the  defendant  that 
if  he  would  sign  the  guaranty  they  would  never  use  the  same  against  him,  or 
attempt  to  hold  him  liable  thereon,  of  any  importance.  He  cannot  be  per- 
mitted to  say  that  he  was  in  any  manner  deceived  by  such  statements.  Be- 
sides, all  such  matters  became  merged  in  the  writing  itself  when  it  was  exe- 
cuted, and  must  be  held  to  contain  the  entire  agreement  between  the  parties 
at  the  time.  Civil  Code,  §  682.  We  must  not  be  understood  as  holding  that 
a  party  cannot  allege  and  prove  fraud  in  the  procurement  of  an  agreement 
upon  which  he  is  sought  to  be  charged,  and  thereby  relieve  hi.nself  from  any 
liability;  but  only  that  the  facts  here  pleaded  do  not  constitute  fraud  in  a 
legal  sense,  and  that,  therefore,  the  agreenaent  is  to  be  given  effect  according 
to  its  terms,  on  the  case  now  before  us.  Without  entering  further  into  a  dis- 
cussion of  the  questions  of  what  misrepresentations  will  constitute  fraud,  we 
refer  to  the  following  cases:  Hill  v.  Bush,  19  Ark.  522:  Winter  v.  JBandeh 
30  Ark.  362;  Bigham  v.  Bigham,  57  Tex.  238.  Each  case  must  depend  very 
much  upon  its  own  peculiar  facts  and  circumstances. 

The  judgment  will  therefore  be  reversed,  and  the  cause  remanded  to  the 
court  below  for  a  new  trial. 


(2  Cal.  Unrep.  720}  „  _  ^^-r      ^  «^/^  ^ 

FisK  V.  Lee.    (No.  9,790.) 

{Supreme  Court  of  Oalifornia.    November  29,  1886.) 

Xhtbbest— Computation— Interkst  on  Compodnd  Intkrest. 

Where  defendant,  in  California,  executed  her  promissory  notes  payable  In  30 
days,  with  interest  thereon  at  the  rate  of  4  per  cent,  a  month,  interest  to  be  paid 
monthly  in  advance,  and,  if  not  so  paid,  to  become  a  part  of  the  principal,  and 
bear  thereafter  the  same  rate  of  interest;  compounding  monthly  in  advance,  the 
court  may  proi)erly,  in  calculating  the  interest  due  to  plaintitf,  allow  interest  on 
compound  interest,  or  "interest  on  interest  on  interest." 

Department  1.    Appeal  from  superior  court,  Alameda  county. 

Action  to  enforce  payment  of  notes  and  mortgage. 

On  or  about  the  seventoenth  day  of  June,  1881,  the  defendant  borrowed 
from  the  plaintiff  the  sum  of  $200  in  gold  coin  of  the  United  States,  and  to 
secure  the  payment  of  the  same,  with  interest,  she  executed  and  delivered  to 
the  plaintiff  her  four  promissory  notes,  for  850  each;  each  being  in  the  words 
and  figures  following: 
"$50.'  San  Francisco,  Cal.,  June  17,  1881. 

"Thirty  days  after  date,  without  grace,  I  promise  to  pay  to  Asa  Fisk,  or  or- 
der, the  sum  of  fifty  and  00-100  dollars,  to  be  paid  only  in  gold  coin  of  the 
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United  States  of  America,  for  value  received,  witli  interest  thereon,  in  like 
gold  coin,  from  date  at  tlie  rate  of  four  per  cent,  per  month  until  paid;  inter- 
est to  be  paid  monthly  in  advance,  and,  if  not  so  paid,  to  become  a  part  of  the 
principal,  and  bear  thereafter  the  same  rate  of  interest,  compounding  monthly 
in  advance,  for  value  received.  This  note  to  be  paid  at  the  banking-house  or 
office  of  Asa  Fisk,  in  the  city  of  San  Francisco.  Abba  Lise." 

The  defendant  at  the  same  time,  to  secure  the  said  notes,  executed  a  mort- 
gage on  certain  lots  in  the  town  of  Hay  wards,  Alameda  county,  California, 
in  which  it  was  stipulated,  among  other  things,  that  defendant  should  pay  30 
per  cent,  on  said  principal  and  interest  as  attorney's  fees  in  case  of  foreclos- 
ure, and  would  also  pay  taxes  and  assessments,  which,  if  not  paid,  should  be 
added  to  the  principal,  and  bear  interest  at.  4  per  cent,  a  month.  The  de- 
fense was  that  the  notes  and  mortgage  did  not  correctly  set  forth  the  t^rms 
of  the  agreement  made  between  plaintiff  and  defendant  respecting  the  loan, 
and  the  terms  of  the  agreement  were  that  plaintiff  would  loan  defendant 
$250  for  Ave  or  six  years,  and  defendant  should  pay  interest  therefor  at  4 
per  cent,  per  annum:  that  defendant,  being  wholly  inexperienced  in  business, 
had  never  previously  executed  any  promissoiy  note  or  mortgage,  and  had  no 
one  to  advise  her  except  plaintiff;  that  she  was  short-sighted,  and  unable  to 
read  without  the  aid  of  her  eye-glasses,  and,  having  lett  them  at  home,  did 
not  read  over  the  notes  and  mortgage  before  signing  them;, that,  in  pre- 
paration of  the  notes  and  mortgage,  she  relied  entirely  on  the  plaintiff,  and 
believed  that  they  had  been  prepared  in  accordance  with,  and  expressmg 
therein  the  terms  of,  her  previous  agreement  with  plaintiff  for  the  loan. 

On  the  hearing  judgment  was  given  that  plaintiff  was  entitled,  on  her  said 
loan  of  $200,  to  the  total  sum  of  $744.31,  and  foreclosure  sale  was  ordered, 
and,  in  case  of  the  property  proving  insufficient,  a  judgment  should  be  dock- 
eted for  the  balance  against  defendant,  and  execution  issued  thereon.  The 
defendant  appeals.  Apparently  there  was  an  exception  taken  by  defendant 
to  the  allowance  of  interest  upon  compound  interest,  which  the  appellate 
court  overruled. 

jR,  Percy  Wright,  for  appellant.    E.  H.  Ria;ford,  for  respondent. 

By  the  Court.  The  court  below  did  not  err  in  its  calculation  of  interest. 
The  mode  adopted  is  in  strict  accord  with  the  contract  of  the  parties.  Judg- 
ment affirmed. 
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Flouknoy  v.  Van  Campen-    (No.  11,371.) 

[Supreme  Court  of  QiHfomia,    September  18,  1886.) 

Statute  of  Frauds— Debt  of  Another. 

A  promise  to  answer  for  tlie  debt,  default,  or  miscarriage  of  another  must  be  in 
writing,  to  be  valid  under  the  Caliibmia  statute  of  frauds.^ 

Department  1.    Appeal  from  superior  court,  Merced  county. 

Action  by  a  physician  lo  recover  for  professional  services  rendered  to  defend- 
ant's mother,  and  alleged  in  the  complaint  to  have  been  rendered  "at  defend- 
ant's special  Instance  and  request."  Plaintiff's  own  testimony  at  the  trial 
showed  that  he  had  rendered  part  of  the  services  at  the  special  request  of  the 
mother  herself.  He  offered,  however,  to  prove  by  parol  that,  pending  his 
treatment  of  the  mother,  at  her  request,  the  defendant  had  orally  promised  to 
pay  plaintiff  for  the  services  he  was  rendering.  Defendant  objected  to  evi- 
dence of  any  such  contract,  unless  it  was  in  writing.  The  objection  was 
overruled,  and  plaintiff  was  allowed  tg  prove  such  a  contract  by  paiol.  Judg- 
ment went  for  plaintiff.    Defendant  appealed. 

/.  K.  Law,  for  defendant  and  appellant.  F,  H,  Farrar^  for  plaintiff  and 
respondent. 

Ross,  J.  The  complaint  counts  upon  a  contract  alleged  to  have  been  made 
by  defendant  with  plaintiff  for  the  rendition  of  the  services  of  the  latter,  and 
is  sufficient.  But  the  plaintiff's  own  testimony  shows  that  prior  to  any  agree- 
ment with  defendant  he  had  been  employed  by  defendant's  mother  to  attend 
her  professionally,  and,  pursuant  to  that  employment,  had  commenced  his 
treatment  of  her.  His  recovery  in  the  court  below  against  the  defendant  in- 
cluded compensation  for  services  rendered  by  him  as  well  before  as  after  the 
contract  with  defendant,  and  is  not  susceptible,  as  the  record  is  pres<»nted,  of 
severance.  Certainly  the  services  rendei-ed  prioi:  to  the  contract  with  defend- 
ant were  rendered  at  the  instance  of  defendant's  mother,  and  for  tliem  she 
was  bound  to  pay.  That  debt  was  her  debt,  and  for  it  defendant  could,  under 
the  statute,  only  bind  himself  in  writing. 

It  results  that  the  judgment  and  order  must  be  reversed,  and  the  cause  re^ 
manded  for  a  new  trial.    So  ordered. 

We  concur:    McKinstry,  J.;  Myriok,  J. 


Johnson  v.  Walden.    (ITo.  11,176.) 

{Supreme  Court  of  OalifomvL.    September  18,  1886.) 

AonoN — Crakge  of  Vemue— Affidavits  of  Merit — "The  Case." 

Where,  on  a  motion  by  defendant  to  change  the  venue  of  an  action,  the  affidavits 
of  merit  in  support  thereof  fails  to  state  that  defendant  has  fully  and  fairly  stated 
"  the  case"  to  his  attorne}',  the  court  will  not  make  the  order  for  a  change  of  venue. 

Department  1.     Appeal  from  superior  court,  Sacramento  county. 

This  action  was  brought  by  an  attorney  to  recover  money  claimed  to  be  due 
him  from  defendant  for  services  performed  for  defendant,  at  his  request,  in 
iSacranien  to  county,  California.  Defendant  demurred  to  the  complaint,  and  at 
the  time  of  filing  such  demurrer  made  a  demand  and  motion  that  the  place  of 
trial  be  changed  to  Stanislaus  county,  and  filed  an  affidavit  of  merits  in  sup- 
port thereof,  the  material  part  of  which  reads  as  follows:  ^*1  have  a  just  and 
meritorious  defense  to  said  action,  and  I  have  stated  fully  and  fairly  ail  the 
grounds  of  my  defense  thereto  to  my  attorney,  S.  W.  Geiss,  Esq.,  of  Modesto, 
Stanislaus  county,  California;  and  I  am  by  my  said  attorney  informed,  and  I 

1  See  Lookout  M.  R.  Co.  v.  Houston,  (Tenn.)  2  S.  W.  Rep.  36,  and  note. 
v.l2p.no.8— 17 
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sincerely  believe,  that  I  have  a  good  and  sufficient  and  meritorious  defense  to 
said  action."  The  superior  court  of  Sacramento  county,  California,  granted 
the  motion,  and  ordered  the  place  of  trial  to  be  changed  to  Stanislaus  county. 
From  that  order  plaintiff  appealed. 

Qroce  L.  Johnson^  in  person,  and  Albert  if.  Johnson^  for  plaintiff. 

The  affidavit  of  merits  is  defective  in  not  stating  that  defendant  has  fully 
and  fairly  stated  "tAe  case'*  to  his  attorney.  People  v.  Lame,  5  Pac.  Rep. 
157;  Nickersoii  v.  Calif ornia  Raisin  Co.,  Gl  Cal.  268.  Both  these  cases  are 
directly  in  point.  Both  these  cases  were  cited  and  read  to  the  superior  court 
of  Sacramento  county  at  the  time  of  the  argument  of  the  motion  to  change 
the  place  of  trial,  and  were  by  it  overruled. 

S,  W,  Qeiss,  for  respondent. 

By  The  Court.  On  the  authority  of  Niokerson  v.  California  Raisin  Co^ 
61  Cal.  268,  order  reversed. 


(5  Cal.  Unrep.  744)  ^  ^  .  ,^^      ^  ^^,  . 

Bishop  tj.  Glassen.    (I^o,  9,621.) 
{Supretne  Court  of  CaJif ornia.    October  23,  1886.) 

1.  Public  Lands— Homrstead — Pre-Emption. 

Public  lands  of  the  United  States,  in  the  actual  occupation  and  exclusive  posses- 
sion of  one  party,  are  not  subject  to  pre-emption  or  homestead  settlement  by 
another. 

2.  Appeal— REHdARiNQ. 

Where,  on  the  hearin.^  in  the  supreme  court,  there  is  no  appearance  for  the  appel- 
lant, and  the  judgment  is  affirmed,  such  judgment  will  not  oe  vacated,  for  the  pur- 
pose of  another  hearing,  though  a  sufficient  and  good  showing  be  made  concerning 
such  non-appearance,  so  as  to  authorize  the  court  to  do  so,  if  it  appears  that  it 
would  be  useless  to  do  so  for  the  reason  that,  upon  another  hearing,  a  like  judg- 
ment must  follow. 

Department  2.    Appeal  from  superior  court,  county  of  Contra  Costa. 

Ejectment.  The  complaint  alleged,  and  the  court  found,  that  plaintiff  had 
been  in  the  peaceable  possession  of  surveyed  United  States  lands  which  were 
open  to  pre-emption;  that  while  in  such  possession  and  the  actual  occupation 
of  such  lands  defendant  forcibly  ejected  plaintiff  from  said  land,  and  took, 
and  continued  to  the  time  of  the  action  to  hold,  said  lands  unlawfully  from 
defendant.  Defendant  in  his  answer  claimed  to  have  entered  on  said  lands 
as  a  homestead  pre-emptor.  and  that,  after  his  entry,  he  had  tendered  to  the 
Unitetl  States  kind-officer  his  claim  for  the  same,  together  with  tlie  necessary 
fees,  which,  however,  such  officer  had  refused.  The  court  found  that  such 
land  at  the  time  defendant  entered  Wiis  in  the  actual  occupation  and  exclu- 
sive possession  of  plaintiff,  and  therefore  not  then  subject  to  pre-emption  or 
homestead  settlement.  Judgment  went  for  plaintiff.  Defendant  appealed. 
At  the  time  for  hearing  in  the  supreme  court  the  appellant  failed  to  appear. 
The  supreme  court  affirmed  the  judgment,  as  appears  below,  and  the  appel- 
lant then  miule  a  showing  of  the  absence  of  this  attorney  from  the  state  as 
ground  for  his  non-appe<irance. 

B,  B,  Newman,  for  defendant  and  appellant.  Mills  d:  Jones,  for  defend- 
ant and  respondent. 

By  the  Court.  We  have  examined  the  transcript  herein,  and  are  of  opin- 
ion that  this  case  must  be  governed  by  the  rulings  of  this  couil;  in  Davis  v. 
Scott,  56  Cal.  165;  Hosmer  v.  Dugfjan,  Id.  258,  and  McBrown  v.  Morris,  59 
Cal.  64.  This  must  result  in  an  affirmance  of  the  judgment.  Conceding  that 
the  showing  is  sufficient  to  authorize  the  court  to  grant  the  motion  here  made, 
and  vacate  the  judgment  of  affirmance  heretofore  rendered,  it  would  be  use- 
less to  do  so  where,  upon  the  hearing,  the  like  judgment  must  follow.  The 
motion  is  therefore  denied.    Estate  of  Montgomery ^  69  Cal.  584. 

Ordered  accordingly. 
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(71  Cal.  238) 

Ex  parte  Zeehandelaur.     (No.  20,230.) 
{Supreme  Court  of  Qalifomia.    October  29,  1886.) 

1.  Habeas  Ck)RPUB— Return  to  Writ—Contempt. 

A  return  to  a  writ  of  habeas  corpus^  sued  out  by  a  witness  who  has  been  commit- 
ted for  contempt  in  refusing  to  answer  a  question,  should  show  that  the  question 
which  he  refused  to  answer  was  pertinent  to  the  matter  in  issue  before  the  coyrt, 
and,  on  the  return  failing  to  show  this,  the  prisoner  will  be  discharged. 

2.  Contempt — Witness— Refusal  to_Answer  Impertinent  Question. 

Where  a  judge  puts  to  a  witness  a  question  which  is  not  pertinent  to  any  issue 
before  the  court  at  the  time  the  question  is  pnt,  the  refusal  of  the  witness  to  answer 
it  is  no  contempt,  and  the  court  has  no  jurisdiction  to  imprison  him  for  such  re- 
fusal. 

In  bank.     On  habeas  corptis. 

Charles  F.  Uanlon,  for  petitioner.  Ayleti  R,  Cotton  and  M.  A,  Wh^aton, 
contra. 

Shakpstein,  J.  The  Code  requires  the  person  on  whom  a  writ  of  habeas 
cofpus  is  served  to  make  a  return  thereto,  and  if  the  party  is  detained  by  vir- 
tue of  any  writ,  warrant,  or  other  written  authority,  a  copy  thereof  must  be 
annexed  to  the  return.  Pen.  Code,  §  1480.  Sucji  a  return  has  been  made  In 
this  Ciise,  and  the  petitioner  excepts  to  the  sufficiency  of  it,  because,  as  he 
insists,  no  legal  cause  is  shown  for  his  imprisonment.  The  return  shows 
that  during  the  progress  of  a  trial  in  the  superior  court  the  petitioner  was 
called  and  sworn  as  a  witness,  and  was  asked  a  question,  by  the  court  which 
he  refused  to  answer.  For  such  refusal  he  was  adjudged  guilty  of  contempt, 
and  ordered  to  be  imprisoned  until  he  should  answer  said  question.  There 
are  no  facts  recited  in  the  order  which  show,  or  tend  to  show,  that  the  ques- 
tion was  pertinent  to  the  matter  in  issue.  "A  witness  must  answer  ques- 
tions legal  and  pertinent  to  the  matter  in  issue."  Code  Civil  Proc.  §  2065. 
It  is  his  right  "to  be  examined  only  as  to  matters  legal  and  pertinent  to  the 
issue."  Id.  §  2066.  Such  being  his  right,  we  think  it  follows  that  the  re- 
fusal to  answer  a  question  not  pertinent  to  .the  issue  was  no  contempt,  and 
that  the  order  adjudging  him  guilty  of  a  contempt,  which  fails  to  show  that 
the  question  wjis  pertinent  to  the  issue,  is  invalid.  Conceding  as  we  do.  that 
the  court  had  jurisdiction  of  the  action  on  trial,  we  cannot  concede  its  power 
to  inquire  into  matters  outside  of  the  issues  therein.  V  had  the  power  to  or- 
der questions  pertinent  to  the  issues  to  be  answered,  but  it  had  not  the  power 
to  order  questions  not  pertinent  thereto  to  be  answered.  As  to  matters  not 
in  issue,  it  had  no  jurisdiction. 

In  order  to  show  a  legal  cause  for  the  imprisonment  of  the  petitioner,  the 
return  in  this  case  should  show  that  the  question  which  he  refused  to  answer 
was  pertinent  to  the  matter  in  issue  before  the  court,  and,  as  this  is  not  shown 
by  the  return,  no  legal  cause  for  the  imprisonment  of  the  petitioner  is  shown, 
and  he  should  be  discharged,  and  it  is  so  ordered. 

Myrick,  J.  I  concur  in  the  judgment.  The  question  which  the  peti- 
tioner refused  to  answer,  and  for  which  refusal  he  was  adjudged  guilty  of 
contempt,  was  not  pertinent  to  any  matter  involved  in  any  issue  then  before 
the  court.  Under  such  circumstances,  his  refusal  was  no  contempt,  and  the 
court  had  no  jurisdiction  to  imprison  him. 

The  petitioner  should  be  discharged. 

Morrison,  C.  J.,  (concurring.)  The  petition  in  this  case  shows  that  the 
petitioner  was  called  upon  to  testify  in  a  certain  divorce  case  pending  in  the 
superior  court  of  San  Francisco,  wherein  one  Alice  Hinkle  was  plaintiff  and 
P.  Hinkle  the  defendant,  and  in  the  course  of  the  proceedings  the  petitioner 
was  asked  the  following  question  by  the  judge  of  the  court:  "I  desire  to  know 
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if  Mr.  Hinkle,  or  Mr.  Lowenthal,  or  anybody  connected  with  Mr.  Lowenthal's 
office,  who  has  been  present  during  the  trial,  has  made  to  you  any  statements 
as  to  what  transpired  during  the  progress  of  the  trial?"  This  was  the  first 
and  only  question  asked  the  petitioner,  which  the  petitioner  declined  to  an- 
swer, and  was  thereupon  imprisoned  for  contempt  of  court  for  sucli  refusal. 
It  does  not  appear  for  what  purpose  the  question  was  asked,  and  it  Ls  not  clear 
how  an  answer  thereto  could  have  been  material  to  the  divorce  case  then  on 
trial.  Unless  the  matter  sought  to  be  elicits  from  the  witness  had  some 
bearing  on  the  case  on  trial,  or  was  in  some  manner  material  to  matter  in 
issue,  it  is  hard  to  understand  what  right  the  court  had  to  inquire  into  it,  or 
how  the  refusal  of  the  witness  to  answer  it  constituted  a  contempt  of  the 
court. 

By  section  1211  of  the  Code  of  Civil  Procedure  it  is  provided  that  "when  a 
contempt  is  committed  in  the  immetliate  view  and  presence  of  the  court,  or 
judge  at  chambers,  it  may  be  punished  summarily,  for  wiiich  an  order  must 
be  made,  reciting  the  facts  as  occurring  in  such  immediate  view  and  presence, 
adjudging  that  the  person  proceeded  against  is  thereby  guilty  of  a  contempt,*' 
etc.  If  all  the  facts  set  forth  in  this  case  are  admitted  to  be  true.  It  does  not 
follow  therefrom  that  the  defendant  was  guilty  of  a  contempt  of  court  in  de- 
clining to  answer  the  question,  and  that  he  thereby  committed  a  contempt  of 
court. 

I  am  of  opinion  that  the  petitioner  should  be  discharged,  and  it  Is  so  or- 
dered. 

Thornton,  J.,  {concurring.)  1  cannot  perceive  that  the  court  had  juris- 
diction to  compel,  by  imprisonment,  an  answer  to  the  question  put  to  the  pe- 
titioner. It  appears  that  during  the  progress  of  the  trial  of  ff inkle  v.  Hinkle^ 
which  was  an  action  for  a  divorce,  petitioner  was  called  and  sworn  as  a  wit- 
ness, and  one  question  only  was  put  to  him.  It  is  not  stated  in  the  commit- 
ment that  petitioner  was  called  as  a  witness  in  the  cause  on  trial,  but  the 
statement  is  made  generally,  as  given  above.  The  following  is  the  question 
put:  "I  desire  to  know  if  Mr.  Hinkle,  or  Mr.  Lowenthal,  or  anybody  con- 
nected with  Mr.  LowenthaFs  office,  who  has  been  present  during  the  trial, 
has  made  to  you  any  statements  as  t6  what  transpired  here  during  the  prog- 
ress of  the  trial?"  How  such  a  question  could  be  pertinent  in  the  divorce  case 
on  trial  I  cannot  perceive.  It  may  have  been  pertinent  with  regard  to  a  vio- 
lation of  an  order  made  that  the  case  of  Hinkle  v.  If  inkle  should  be  heard 
with  closed  doors,  from  which  the  public  generally  should  be  excluded,  and 
on  a  trial  of  some  one  for  such  violation;  but  the  commitment  does  not  show 
that  such  an  order  for  the  pending  trial  had  ever  been  matle.  But,  without 
some  regular  proceeding  against  a  person  for  the  violation  of  such  an  order, 
I  am  of  opinion  that  the  court  is  without  jurisdiction  to  put  such  a  question 
to  anyone.  In  my  judgment  the  court  had  no  jurisdiction,  conceding  that 
the  order  for  the  trial  with  closed  doors  had  been  made  and  entered,  to  ask 
such  a  question  of  a  witness,  with  a  view  of  ascertaining  if  a  certain  person 
had  been  guilty  of  such  violation,  and  in  advance  of  a  regular  trial  for  an 
alleged  violation  of  such  an  order. 

It  is  argued  that  the  petitioner  cannot  urge  such  ground  for  his  discharge 
as  is  above  sUited,  because  he  did  not  ur'*'»  it  before  the  court  which  ordered 
his  imprisonment.  I. cannot  agree  that  such  a  contention  is  sound.  If  the 
court  is  entirely  without  jurisdiction,  the  order  called  in  question  here  is  void, 
and  the  petitioner  cannot,  for  the  reason  alleged,  be  precluded  from  availing 
himself  of  it. 

I  concur  in  the  conclusion  that  the  prisoner  should  be  discharged  for  the 
reasons  above  given. 
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People  t>.  Johnson.    (No.  20,232.) 
{Supreme  Oourt  of  Oai{fomia,    Deceiuber  7,  1886.) 

1.  CBmiNAL  Law— Judgment  fob  Wboko  Offbnsb— Statbmbkt  to  PsifloirBB. 

The  misstatement  of  his  offense,  bjr  the  jud^e,  to  a  prisoner  appearing  for  sen- 
tence, is  not  ground  for  reversal,  especially  if  the  defendant  has,  after  conviction, 
moved  in  arrest  of  judgment  on  the  ground  that  the  information  charges  no  crime; 
but  the  entrj'  of  judgment  of  conviction  as  for  an  offense  other  than  that  charged  in 
the  information  is  ground  for  reversal. 

2.  Bmbezzlembkt— I NFOBMATioN— Bailee— SEcnow  607,  Pbm.  Code  Cal. 

That  in  an  information  for  embezzlement  of  property,  under  section  507  of  the 
Penal  Code  of  California,  the  defendant  is  not  named  as  '* bailee"  or  "tenant"  or 
•'  lodger,"  as  the  case  nmy  be,  does  not  render  the  information  demurrable,  if  the 
terms  of  the  contract  between. the  defendant  and  the  person  alleged  to  have  been 
specially  injured  are  specifically  set  lorth,  and  the  contract  clearly  shows  that  the 
defendant  was  thereby  constituted  a  bailee,  and  received  the  propei*ty  in  that  ca- 
pacity. 
8.  Ckiminal  Law— Aebest  of  Judgment— Pen.  Code  Cal.  1185,  1004. 

Under  the  Penal  Code  of  California,  1185,  1004,  a  motion  in  arrest  of  judgment 
must  be  founded  niwn  defects  in  the  indictment  or  information  appearing  upon 
the  face  of  it. 

In  bank.    Appeal  from  .superior  court,  Yolo  county. 

Information  for  embezzlement.  Judgment  for  the  people.  Defendant  ap- 
pealed. 

Thomas  <&  Hurst,  for  appellant.  Atty»  Gen,  E.  C,  Marshall,  ioi  respond- 
ent. 

McKiNSTRY,  J.  The  information  charges,  if  it  charges  any  offense,  em- 
bezzlement, and  the  verdict  was  guilty  as  charged.  At  the  time  appointed 
for  pronouncing  judgment,  the  following  proceedings  (as  appears  from  the 
minutes)  took  place:  "The  district  attorney,  with  the  defendant  and  his  coun- 
sel, Thomas  &  Hurst,  came  into  court.  The  defendant  wjis  duly  informed  by 
the  court  of  the  information  duly  presented  and  filed  on  the  tenth  of  April, 
1886,  by  the  district  attorney  of  the  county  of  Yolo,  charging  said  defendant 
with  the  crime  of  grand  larceny;  of  his  arraignment  and  plea  of  *  not  guilty 
as  charged  in  said  information;'  of  his  trial  and  the  verdict  of  the  jury  on 
the  twenty-eighth  day  of  July,  1886,  *  guilty.  *  The  defendant  was  then  asked 
if  he  had  any  legal  cause  to  show  why  judgment  should  not  be  pronounced 
against  him,  to"  which  defenrlant  replied  he  had  not.  And  no  sufficient 
cause  being  shown  or  appearing  to  the  court,  thereupon  the  court  renders  its 
judgment  that  whereas,  the  said  R.  H.  Johnson  having  been  duly  convicted 
in  this  court  of  the  crime  of  grand  larceny,  it  is  therefore  ordered,  adjudged, 
and  decreed  that  the  said  R.  II.  Johnson  be  punished  by  imprisonment  in  the 
state  prison  of  the  state  of  California,  at  Folsom,  for  the  term  of  twelve 
months.  The  defendant  was  then  remanded  to  the  custody  of  the  sheriff  of 
the  said  Yolo  county,  to  be  by  him  delivered  into  the  custody  of  the  proper 
officers  of  said  state  prison,  at  Folsom." 

The  transcript  contains  no  bill  of  exceptions,  setting  forth  of  what  the  de- 
fendant was  informed  when  he  was  called  up  for  judgment,  or  that  defend- 
ant excepted  to  the  statement  by  the  court  that  the  information  charged  him 
with  the  crime  of  "grand  larceny."  Conceding,  without  deciding,  that  the 
statement  made  by  the  court  to  defendant  as  to  the  contents  of  the  informa- 
tion was  properly  entered  as  a  portion  of  "the  minutes  of  the  trial,"  which 
by  section  1207  of  the  Penal  Code  constitute  a  part  of  the  "record"  of  the  ac- 
tion, and  that  we  should  therefore  take  notice  of  any  error  in  such  statement, 
the  defendant  was  not  injured  by  the  misnomer  of  the  offense  charged  in  the 
information. 

The  bill  of  exceptions  shows  that  the  defendant  moved  in  arrest  of  judg- 
ment, basing  his  motion  on  the  alleged  insufficiency  of  the  information,  and 
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on  irregularities  in  the  acts  of  officers  which  preceded  the  information.  If  it 
could  be  presumed  that  the  defendant,  to  whom  the  information  had  been 
read,  and  who  had  been  supplied  with  a  copy  of  it,  (section  988,)  and  who 
had  been  tried  upon  it,  had  forgotten  the  crime  charged  in  it  when  he  was 
called  for  sentence,  the  fact  that  he  then  and  there  moved  in  arrest  because 
the  information  charged  no  crime,  would  seem  to  be  sufficient  to  overcome 
such  presumption,  and  to  establish  that  he  was  fully  informed  of  its  contents. 
This  court  must  give  judgment  without  regard  to  errors  which  do  not  affect 
the  substantial  rights  of  the  parties.    Pen.  Code.  1258. 

But  section  1207  of  the  Penal  Code  provides:  "When  judgment  upon  a  con- 
viction is  rendered,  the  clerk  must  enter  the  same  in  the  minutes,  stating 
briefly  the  offense  for  which  the  conviction  was  had,"  etc.  There  can  be  no 
doubt  that  this  statement  of  the  offense  is  part  of  the  judgment.  The  clerk 
has  no  power  to  enter,  and  it  is  at  least  error  in  the  court  to  direct,  a  judg- 
ment declaring  that  a  defendant  has  been  convicted  of  one  offense,  when  in 
fact  he  has  been  convicted  of  another  and  distinct  offense.  The  entry  of  a 
judgment  declaring  that  a  defendant  has  been  convicted  of  an  offense  of  which 
he  has  not  been  convicted  is  more  than  a  mere  "  technical  "  error.  A  judg- 
ment is  a  solemn  record,  which  is  ordinarily  conclusive  evidence  of  the  facts 
recited  in  it,  and  we  ought  not  to  permit  such  evidence  to  stand  when,  on 
direct  appeal,  it  appears  that  the  matters  recited  in  it  are  not  true. 

Inasmuch  as  no  proper  judgment  has  been  entered  in  the  court  below,  the 
judgment  in  form  must  be  set  aside,  and  a  proper  judgment  rendered  and  en- 
tered. The  court,  below  should  appoint  a  time  for  pronouncing  judgment,  on 
reasonable  notice  to  defendant  and  his  counsel,  and  defendant  should  be  pre- 
sent, that  the  law  maybe  complied  with.  Nevertlieless,  as  the  defendant  has 
already  had  his  day  in  court  during  the  proceedings  preliminary  to  the  rendi- 
tion of  judgment,  with  an  opportunity  to  show  legMl  cause  why  judgment 
should  not  be  pronounced  against  him,  the  court  is  simply  to  render  judgment 
as  required  by  law  upon  a  conviction  for  embezzlement,  which  judgment  the 
clerk  is  to  enter  as  rendered.  In  other  words,  the  proceedings  are  to  be  taken 
up  at  the  point  when  they  ceased  to  be  sufficiently  regular,  and  are  to  be  reg- 
ularly completed. 

The  appellant  claims  that  his  motion  in  arrest  should  have  been  granted. 
If  he  be  correct  in  this,  we  will  not  direct  a  judgment  to  be  rendered  and  en- 
tered simply  that  on  another  appeal  it  shall  be  reversed.  The  question  as  to 
the  alleged  error  in  denying  the  motion  in  arrest  has  been  fully  argued,  and 
we  proceed  to  consider  and  pass  upon  it.  If  no  judgment  ought  to  have  been 
rendered  or  entered  in  the  cause,  the  defendant  should  be  discharged,  and  the 
proceedings  based  on  the  information  be  dismissed.  By  the  information  the 
defendant  is  charged  with  the  crime  of  embezzlement,  "committed  as  follows: 
The  said  R.  H.  Johnson,  on  the  twenty-fourth  day  of  May,  A.  D.  1884,  in 
the  county  of  Yolo,  in  the  state  of  California,  was  intrusted  with  one  sorrel 
hoi"se,  of  the  value  of  6100,  by  Joel  Woods,  said  horse  beingthen  and  there  the 
property  of  said  Joel  Woods;  that  by  the  terms  of  said  trust  said  R.  H.  John- 
son was  to  use  said  horse  for  his  own  benefit  for  a  part  of  one  day,  and  re- 
turn said  horse  to  said  Joel  Woods  on  the  twenty-fourth  day  of  May,  1884; 
that  said  Johnson  did  not  return  said  horse  to  said  Joel  Woods  according  to 
the  terms  of  his  said  trust,  but  did  then  and  there,  on  the  said  twenty-fourth 
day  of  May,  1884,  in  said  Yolo  county,  willfully,  unlawfully,  feloniously,  and 
fraudulently  convert  said  horse  to  his  own  use,  and  embezzle  the  same,  con- 
trary to  his  said  trust,  and  contrary  to  the  form,  force,  and  effect  of  the  stat- 
ute," etc. 

Section  507  of  the  Penal  Code  reads:  "Every  person  intrusted  with  any 
property,  as  bailee,  tenant,  or  lodger,  *  *  *  who  fraudulently  converts 
the  same,  or  the  proceeds  thereof,  to  his  own  use,  *  *  *  is  guilty  of  em- 
bezzlement." 
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The  defendant  moved  in  arrest  of  judgment,  and  now  here  claims  that  the 
facts  set  forth  in  the  information  do  not  constitute  a  public  offense.  Pen. 
Code,  1004, 1012, 1185.  It  is  insisted  that  the  information  is  fatally  defective 
in  that  it  does  not  charge,  in  express  terms,  that  the  defendant  was  a  "bailee." 
The  decisions  of  the  courts  of  the  several  states  as  to  the  sufficiency  of  the 
charging  parts  of  indictments  depend  very  largely  on  the  various  statutes. 
Under  the  section  of  the  Penal  Code  of  California  we  think  it  does  not  render 
the  information  subject  to  general  demurrer  that  the  defendant  is  not  named 
therein  as  "bailee"  or  "tenant"  or  "lodger,"  as  the  case  may  be,  if  the  terms 
of  the  contract  between  the  defendant  and  the  person  alleged  to  have  been 
specially  injured  are  specifically  set  forth,  and  the  contract  clearly  shows  that 
the  defendant  was  thereby  constituted  a  bailee,  and  received  the  property  in 
that  capacity. 

Of  cases  cited  by  counsel  for  defendant  and  appellant,  People  v.  CoTten,  8 
Cal.  42,  was  one  in  which  the  charge  was  that  defendant,  "being  bailee  of 
four  hundred  thousand  dollars,  the  moneys,  goods,  and  chattels  of  Adams  & 
Co.,  did  feloniously  and  willfully  convert  the  same  to  his  own  use,  with  the 
intent  to  steal  the  same."  The  supreme  court  held  that  all  conversions  of 
property  by  bailees  were  not  ipso  facto  felonies,  but  that  the  word  "bailee," 
under  the  statute  there  considered,  should  be  construed,  in  a  limited  sense,  as 
designating  bailees  "to  keep,  transport,  and  deliver."  The  objection  to  the 
indictment  was  that  the  facts  showing  the  nature  of  the  bailment,  and  that  it 
was  of  the  class  of  bailments  contemplated  by  the  statute,  were  not  alleged. 
In  the  information  now  before  us  the  facts  are  stated  to  show  the  character 
of  the  contract  of  bailment  under  which  the  property  was  received  by  the  de- 
fendant. In  People  v.  Peterson,  9  Cal.  314,  the  defendant  was  charged,  "be- 
ing then  and  there  the  bailee"  of  certain  money  and  gold-dust,  "the  money, 
goods,  and  chattels  of  John  A.  Clary,"  to  have  feloniously  converted,  etc. 
The  indictment  was  held  insuflficient,  because  it  did  not  state  the  "character" 
of  the  bailment.  To  the  same  effect  is  People  v.  PoggU  19  Cal.  600.  People 
V.  Smith,  23  Cal.  280,  points  out  the  distinction,  well  established,  between 
larceny  and  embezzlement,  in  cases  where  a  bailee  has  obtained  possession  of 
property  from  the  owner  with  the  latter*  s  consent.  In  Ex  parte  Hedley,  31 
Cal.  109,  the  petitioner  for  habeas  corpus  had  been  held  to  answer  on  a  charge 
of  embezzlement.  He  was  remanded  by  the  comt.  lie  was  held  under  a 
statute  which  related  to  embezzlement  by  "any  clerk,  apprentice,  servant,  or 
agent."  It  was  not  disputed  that  the  petitioner  was  the  "agent"  of  Wells, 
Fargo  &  Co.,  and  there  was  no  question  as  to  averments  in  an  indictment, 
for  no  indictment  had  been  found.  People  v.  Tomlinson,  66  Cal.  344,  S.  C.  5 
Pac.  Rep.  509,  would  seem  to  hold  that  the  facts  showing  the  character  of  the 
agency,  where  one  is  indicted  under  section  508  of  the  Penal  Code,  and  is  al- 
leged to  have  been  the  agent,  need  not  be  alleged. 

The  cases  cited  from  other  states  do  not  support  the  contention  of  appellant. 
Under  a  New  York  statute  relating  to  "clerks  and  servants,"  it  was  charged 
in  the  indictment  that  the  defendant  received  money  "as  the  agent,"  and 
facts  were  not  alleged  showing  that  the  defendant  was  either  a  clerk  or  serv- 
ant. It  was  said  by  the  supreme  court  of  New  York:  "The  term  *  agent*  is 
nomen  generalissimum,  and,  although  it  includes  clerks  and  servants,  it 
is  by  no  means  restricted  to  such  persons."  People  v.  Allen,  5  Denio,  79. 
People  V.  Tryon,  4  Mich.  667,  wjis  decided  upon  a  Michigan  statute  relating 
to  embezzlements  by  attorneys  of  property  of  their  clients.  State  v.  Newton, 
26  Ohio  St.  265,  holds  that  a  county  auditor  is  not  an  officer  charged  with  the 
custody  of  money,  within  the  meaning  of  a  statute  of  Ohio.  In  Qaddy  v. 
State,  the  court  held  that,  to  charge  a  bailee  with  embezzlement,  the  indict- 
ment must,  by  direct  averment,  charge  that  the  embezzled  property  came  into 
his  possession,  or  was  under  his  care,  by  virtue  of  his  agency,  or  of  the  bail- 
ment.   8  Tex.  App.  127.    It  was  held  that,  under  a  statute  of  Minnesota, 
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which  defined  embezzlements  of  goods  intrusted  to  a  defendant  for  delivery 
to  be  carried  for  hire,  an  indictment  was  insufficient  which  failed  to  aver  those 
facts. 

None  of  the  cases  cited  seem  to  sustain  the  proposition  that  where  the  facts 
showing  tliat  a  party  charged  is  a  "bailee"  are  fully  stated,  and  all  the  other 
facts  necessary  to  constitute  the  offense  are  averred,  an  indictment  is  fatally 
defective  because  he  is  not  in  tenns  alleged  to  be  a  "bailee."  On  principle, 
we  can  see  no  reason  why  it  should  be  so  held.  If  it  be  necessary  to  allege 
facts  showing  the  cliaracter  of  the  agency,  it  becomes  a  question  of  law  rather 
than  of  fact,  whether,  upon  the  averments,  the  defendant  was  or  was  not  a 
bailee.  If  not  necessary  to  state  the  facts  showing  the  character  of  the  agency* 
yet  it  is  not  a  matter  of  which  the  defendant  can  complain  if  such  facts  are 
stated,  and  he  thus  given  fuller  notice  of  the  charge  than  would  be  given  by 
simply  designating  him  as  "bailee." 

Another  ground  in  arrest  of  judgment  was  that  "the  court  had  no  jurisdic- 
tion of  the  person  of  the  defendant,  or  of  the  offense  charged."  In  support 
of  this  ground  the  defendant  introduced  certain  evidence.  We  discover  no 
reason  why  the  proceedings  before  the  magistrates  should  affect  the  validity 
of  the  information,  or  deprive  the  superior  court  of  jurisdiction.  Moreover, 
a  motion  in  arrest  of  judgment  must  be  founded  upon  defects  in  the  indict- 
ment or  information  appearing  on  the  face  thereof.    Pen.  Code,  1185, 1004. 

The  judgment  is  reversed  and  set  aside,  with  direction  to  the  court  below 
to  render  and  enter  an  appropriate  judgment. 

We  concur:  Mobrison,  C.  J.;  McKee,  J.;  Mybick,  J.;  Shabpstein,  J.; 
Thobnton,  J. 


(71  Cal. 


Gross  v.  Superior  Court.     (Ko.  11,437.) 
{Supreme  Court  of  Oalifomia,    December  7,  1S86.) 


AcnoK  OB  Suit— Chanok  Venue— Appeal  from  Justice's  Coubt— Const.  Cal.  Art.  6b 

Under  Const.  Cal.  art.  6,  J  5,  enacting  that  the  superior  courts  in  California  "shall 
have  appellate  jurisdiction  in  such  cases  arising  in  justices*  and  other  inferior  courts 
in  their  respective  counties  as  may  be  prescribed  by  law,"  a  superior  court  to  which 
an  action  has  been  appealed  from  a  justice's  court  in  the  same  county,  where  it  was 
properly  commenced,  has  no  jurisdiction  to  make  an  order  changing  the  place  of 
trial  to  the  superior  court  of  another  county. 

In  bank.     Certiorari  to  superior  court,  city  and  county  of  San  Francisco. 

Action  for  goods  sold  and  delivered. 

F.  M.  Rusted,  for  petitioner.    B.  H.  WaJceman,  for  respondent. 

Sharpstein,  J.  Petitioner  commenced  an  action  in  the  justice's  court  at 
San  Francisco,  against  John  S.  Gleland,  a  resident  of  Siskiyou  county,  upon 
a  cause  of  action  for  goods  sold  to  Gleland  by  petitioner  at  San  Francisco. 
The  defendant  answered,  and  went  to  trial.  Judgment  was  rendered  against 
him,  and  he  appealed  to  the  superior  court  of  San  Francisco.  After  the  pa- 
pers were  filed  in  the  superior  court  on  the  appeal,  the  defendant  moved  for  a 
change  of  place  of  trial,  on  the  sole  ground  that  he  was  a  resident  of  the 
county  of  Siskiyou,  which  motion  was  granted.  This  proceedingis  certiorari, 
to  review  the  order  granting  the  motion. 

The  constitution  provides  that  superior  courts  ''shall  have  appellate  juris- 
diction in  such  cases,  arising  in  justices'  and  other  inferior  courts  in  their 
respective  counties,  as  may  be  prescribed  by  law."  Article  6,  §  5.  As  this 
case  did  not  arise  in  a  justice's  or  other  inferior  court  in  Siskiyou  county,  it 
is  quite  clear  that  the  constitution  confers  no  jurisdiction  of  it  on  the  supe- 
rior court  of  that  county,  and  that  the  appellate  jurisdiction  is  exclusively  in 
the  superior  court  of  San  Francisco,  where  the  case  was  commenced  and  tried 
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in  a  jttstice^s  court.    It  therefore  follows  that  the  order  changing  the  place 
of  trial  mast  be  annulled.    Order  annulled. 

We  concur:     Mobbison,  C.  J.;  McKinstry,  J.;  Mybiok,  J.;  Thorn- 
ton, J. 


(71  Cal.  880) 

Wabben  V.  Robinson  and  another.    (No.  9,758.) 

iSujyreme  Conrt  of  OaHfomia,    December  6,  1886.^ 

Trial— By  Court  Without  Jury — Findings— Sufficiency  to  Support  Juixjment— 
Skbviceb  and  Materials. 

In  an  action  for  the  value  of  services  rendered  and  material  supplied,  where  the 
complaint  alleges  that  the  services  were  rendered  and  material  supplied  at  defend- 
ant's request,  who  agreed  to  pay  what  they  were  reasonably  wortli,  that  their  reason- 
able value  is  so  much,  that  defendants  are  and  were  hunband  and  wife,  and  that  the 
house  at  and  upon  which  the  services  were  rendered  and  the'material  supplied  is 
the  separate  property  of  the  wife,  and  defendants  in  their  answer  traverse  all  the 
allegations  of  the  complaint,  the  finding  of  the  court  "that  all  (he  material  allega- 
tions in  plaintifTs  complaint  are  fully  sustained  and  proved,  and  that  said  labor 
performed  and  materials  furnished,  as  alleged  in  said  complaint,  were  and  are  for 
the  benefit,  profit,  convenience,  and  use  of  defendants,  and  to  said  houses  and  prem- 
ises, and  that  the  charges  for  said  labor  performed  and  materials  furnished  were  and 
are  reasonable  and  proper,"  is  insufficient  to  support  a  judgment  for  the  plaintiff. 

Department  1.     Appeal  from  superior  conrt,  San  Mateo  county. 

Action  for  value  of  services  rendered  and  material  supplied.  J udgment  for 
plaintiff.     Defendants  appeal. 

Nyghj  Fautoeather  c6  Durst ^  for  appellants.  Qeo.  H.  Buck  and  Qeo,  JB. 
Filkins,  for  respondent. 

McKinsthy,  J.  The  complaint  alleges  the  defendants  to  be  husband  and 
wife,  and  that  the  services  rendered  and  materials  furnished  (the  value  of 
which  is  sue*d  for)  were  rendered  at  the  special  instance  and  request  of  defend- 
ants upon  and  furnished  for  a  building  the  separate  property  of  the  wife;  that 
the  defendants  promised  to  pay  for  such  services  and  materials.  The  court 
found  ''that  all  the  material  allegations  in  the  plaintiff's  complahit  are  fully 
sustained  and  proved. "  This  is  insufficient.  Cassidy  v.  Cassidy^  63  Cal.  352; 
Ladd  v.  Tully,  51  Cal.  277.  The  finding  continues:  "And  that  said  labor 
performed  and  materials  furnished,  as  alleged  in  said  complaint,  were  and  are 
for  the  benefit,  profit,  convenience,  and  use  of  defendants,  and  to  said  house 
and  premises,  and  that  the  charges  for  said  labor  performed  and  materials 
furnished  were  and  are  reasonable  and  proper."  There  is  no  distinct  finding 
that  any  labor  was  performed  or  that  any  materials  were  furnished.  There 
is  no  finding  tliat  the  services,  etc.,  were  rendered  at  the  instance  or  request 
of  the  defendants,  or  either  of  them,  or  that  husband  or  wife  promised  to  pay' 
therefor,  or  that  the  defendants  were  husband  and  wife,  or  that  the  services, 
etc.,  were  rendered  in  or  about  the  separate  property  of  the  wife,  or  that  the 
house  mentioned  in  the  complaint  was  her  separate  property;  nor  is  there  any 
distinct  finding  of  the  value  or  reasonable  worth  of  the  services  rendered  or 
materials  furnished. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:    Mybick,  J.;  Thobnton,  J. 

04  Or,  188)  

POBTLAND.&  W.  V.  R.  Co.  ©.  ClTY  OF  POBTLAND. 
{Supreme  Omrt  of  Oregon.    November  29,  1886.) 
1.  Constitutional  Law — Public  Lkvkb— City  of  Portland — Leoislativb  Powbb. 

In  an  action  brought  by  the  Portland  <&  Willamette  Valley  Railroad  Con.<^any 
against  the  city  of  Portland,  under  an  act  of  the  legislative  assembly  of  Oregon, 
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to  rondenm  and  avi»ropriate  what  is  known  as  the  "Public  Levee,"  in  the  city 
of  Portland,  to  its  n*e,  for  a  depot  and  otlier  purposes,  Ae/d,  that  the  legisla- 
ture may  regiilate  its  a^e,  or  devolve  it  upon  the  defendant  or  the  plaintiff,  as  its 
a^ent,  in  conformity  with  the  ]>iir]>ose»  of  its  dedication,  without  the  consent  of 
the  city,  and  without  compensation  to  it. 

2.  8amk— McjciciPAL  CoRPORATiox  —  Eminent  Domain  —  Dedication  —  Legislativb 
Power. 

When  property  is  acquired  by  the  exercise  of  the  right  of  eminent  domain,  on 
payment  of  its  value  from  public  funds,  or  by  dedication  under  a  statute,  where 
tlie  fee  to  the  soil  passes  out  of  the  dedicator,  the  legislature  possesses,  so  far  as 
the  municipal  corporation  is  concerned,  unlimited  control  over  the  use  of  such 
property. 

Action  to  condemn  and  appropriate  what  is  known  as  the  "Public  Levee," 
in  the  city  of  Portland,  to  the  use  of  the  plaintiff,  for  the  purposes  stated  in 
the  act  of  the  legislative  assembly  of  Oregon,  session  1885.  Judgment  for 
the  plaintiff.     The  city  appealed.     The  facts  are  stated  in  the  opinion. 

McDougal  &  Bower,  for  appellant,  Portland  &  W.  V.  R.  Co.  A,  H.  Tan- 
ner, City  Atty.,  for  respondent.  City  of  Portland. 

Lord,  C.  J.  This  action  was  brought  under  an  act  of  the  legislative  as- 
sembly to  condemn  and  appropriate  what  is  known  as  the  "Public  Levee,"  tn 
the  city  of  Portland,  to  the  use  of  the  plaintiff  for  the  purposes  therein 
stated.'  Sess.  1885,  p.  100.  It  appears  from  the  act  that  originally  the  piece 
of  land  in  dispute  was  dedicated  to  the  public  use,  as  a  levee  or  public  land- 
ing, by  Stephen  Coffin,  who  subsequently,  by  deeds  in  1865  and  1871,  which 
were  duly  recorded,  conveyed  the  same  to  the  city  of  Portland.  What  right 
of  estate  remaining  in  Coffin  after-  the  dedication  was  intended  to  be  con- 
veyed by  these  deeds  is  not  disclosed  by  the  act  or  this  record.  It  was  as- 
sumed, however,  in  the  argument  and  in  the  brief,  that  the  city  held  the 
levee  tract  in  trust,  for  the  use  of  the  public  as  a  levee  or  public  landing. 
The  act  itself  is  justly  deserving  of  the  criticism  to  which  Mr.  Justice  Deady 
subjected  it.  As  he  said,  "it  is  largely  a  mass  of  senseless  and  redundant 
verbiage,"  lyid  this  applies  directly  and  forcibly  to  all  that  part  of  the  act 
devolving  upon  us  to  consider.  See  Coffin  v.  City  of  Portland,  27  Fed.  Rep. 
418. 

Among  other  things,  the  levee  tract  is  granted  to  the  plaintiff  by  the  act, 
"to  be  held,  used,  and  enjoyed  for  occupation  by  track,  side  track,  water  sta- 
tions, depot  buildings,  wharves,  warehouses,  and  such  other  buildings  and 
erections,  of  such  form  and  manner  of  construction,  as  may  be  found  requi- 
site, necessary,  or  convenient  in  receiving,  shipping,  and  storing  of  produce, 
goods,  ware8,*merchandise,  and,  generally,  of  all  kinds  of  freight,  and  for  use 
generally,  and  in  the  manner  usual  and  ordinary  for  depot  purposes,  and,  as 
such,  to  be  under  the  exclusive  management  and  control  of  the  owners  of  said 
railroad,"  etc.,  andwith  power  to  sell  the  same  "as  appurtenant  to  said  rail- 
way," etc.;  and  that  "said  company  shall  never  charge  dockage  to  any  boat, 
ship,  or  vessel  while  actively  engaged  in  receiving  or  discharging  cargo  at 
tlie  wharf  which  may  be  erected  on  said  premises,"  etc. 

.It  would  not  be  difficult  to  give  this  language  a  construction  so  as  to  effect  a 
purpose  which  the  legislature  could  not  authorize.  But  it  does  not  follow 
that  the  act  is  void  because  something  might  possibly  be  attempted  under  it, 
and  seem  to  be  covered  by  it,  in  consequence  of  the  broad  language  used, 
which  the  legislature  could  not  give  a  legal  right  to  do.  It  is  our  duty,  if  the 
act  will  admit  of  a  construction  which  will  justify  it,  to  sustain  it.  The  in- 
tendments in  favor  of  validity  of  an  act  of  the  legislature  must  prevail,  un- 
less its  provisions  are  necessarily  void.  The  main  purpose  and  purport  of  the 
act  was  succinctly  stated  by  Mr.  Justice  Deady  in  Coffin  v.  City  of  Portland, 
supra,  in  which  he  said  that  the  act  was  "a  grant  or  license  to  the  Portland 
&  Willamette  Valley  Railroad  Company,  then  and  now  engaged  in  construct 
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ing  a  road  between  Portland  and  Dundee;  the  use  of  the  levee  for  a  depot, 
and  the  wharves  and  warehouses  necessary  and  convenient  for  receiving,  stor- 
ing, and  shipping  freight,  on  condition,  among  others,  that  said  company  shall 
not  charge  any  vessel  for  *  dockage  *  while  receiving  or  discharging  cargo  at 
any  wharf  on  the  premises." 

It  is  contended,  principally,  (1)  that  the  act  is  void  in  authorizing  the  plain- 
tiff to  do  what  the  legislature  is  without  power  to  authorize;  and  (2)  that  it 
is  void,  because  the  use  to  which  the  act  devotes  the  property,  or  authorizes 
the  plaintiff  to  devote  it,  is  inconsistent  with  the  use  to  which  it  is  already 
dedicated. 

The  plenary  power  of  the  legislature  over  public  coi-porations,  except  as  to 
vested  rights  of  property  and  of  creditoi*s,  is  indubitably  established.  Dart- 
mouth College  Case,  4  Wheat.  519;  2  Kent,  Coram.  305.  "  Municipal  corpora- 
tions," said  Dillon,  C.  J.,  "owe  their  origin  to,  and  derive  their  powers  and 
rights  wholly  from,  the  legislature.  It  breathes  into  them  the  breath  of  life, 
without  which  they  cannot  exist.  As  it  creates,  so  it  may  destroy.  If  it  may 
destroy,  it  may  abridge  and  control.  Unless  there  is  some  constitutional  lim- 
itation on  the  right,  the  legislature  might,  by  a  single  act,  if  we  can  suppose 
it  capable  of  so  great  a  folly,  and  so  great  a  wrong,  sweep  from  existence  all 
the  municipal  corporations  in  the  state,  and  the  corporation  could  not  prevent 
it.  We  know  of  no  limitation  on  this  right,  so  far  as  the  corporations  them- 
selves are  concerned.  They  are,  so  to  phrase  it,  mere  tenants  at  will  of  the 
legislature."     City  of  Clinton  v.  Cedar  Rapids  &  M,  R.  Co.,  24  Iowa,  456. 

But  while  the  municipality  exists,  as  to  private  property  which  it  may  have 
been  allowed  to  acquire  under  its  charter,  such  property  is,  doubtless,  as  much 
protected  by  the  constitution  as  the  private  property  of  the  citizen.  Nor  can 
the  legislature  deprive  the  city  of  such  property,  except  it  be  for  public  use, 
and  only  then  upon  just  compensation.  But  the  easement  or  property  which 
the  city  has  in  public  streets  or  public  places  is  of  a  different  character.  It 
is  not  private  property  of  the  city;  nor  can  the  city  sell  or  use  it  for  other 
than  proper  public  purposes.  The  city  might  sell  its  market-house,  or  ap- 
propriate it  to  some  other  municipal  use;  but  it  cannot  sell  its  streets,  nor 
use  them  for  other  than  legitimate  purposes  connected  with  such  use.  Over 
these — all  streets  and  highways  and  public  places  and  their  uses— tlie  plenary 
power  of  the  legislature,  in  the  absence  of  special  i^estrictions,  has  been  often 
asserted  in  several  leading  cases. 

In  Com,  V.  Erie  <&  N,  E,  R,  Co,,  27  Pa.  St  354,  Black,  C.  J.,  said:  "The 
right  of  the  supreme  legislative  power  to  authorize  the  building  of  a  railroad 
on  a  street  or  other  public  highway  is  not  now  to  be  doubted.  It  has  been 
settled,  not  only  in  England,  (Ki7iy  v.  Pease,  4  Barn.  &  Adol.  30,)  but  in 
Massachusetts,  {Newhuryport  Turnpike  Corp,  v.  Eastern  R.  Co.,  23  Pick.  328,) 
New  York,  {Drake  v.  Hudson  River  R,  Co.^  7  Barb.  509,)  and  in  Pennsylvania, 
(Philadelphia  <&  T.  R.  Co,'s  Case,  6  Whart.  43.)  If  such  conversion  of  a 
street  to  purposes  for  which  it  was  not  originally  designed  does  operate  se- 
verely on  a  portion  of  the  people,  the  injury  must  be  borne  for  the  sake  of  the 
far  greater  go(3d  which  results  to  the  public  from  the  cheap,  easy,  and  rapid 
conveyance  of  persons  and  property  by  railway.  The  commerce  of  a  nation 
must  not  be  stopped  or  impeded  for  the  convenience  of  a  neighborhood." 

The  interest  in  the  use  of  streets  and  highways  and  public  places  and  their 
uses  being publici  juris,  the  power  of  regulating  such  use  is  in  the  legislature, 
as  the  representative  of  the  whole  people.  It  is  a  part  of  the  political  or  gov- 
*ernmental  power  of  the  state,  in  no  way  held  in  subordination  to  the  munic- 
ipal corporation.  It  has  therefore  been  held  in  many  cases  that  the  legisla- 
ture has  the  power  to  authorize  the  building  of  a  railroad  on  a  street  or  high- 
way, and  may  directly  exercise  this  power,  or  devolve  it  upon  the  municipal 
authorities.  Moses  v.  Railway  Co,,  21  111.  516;  Murphy  v.  Chicago,  29  111. 
279;  Mercer  v.  Railroad  Co,,  36  Pa.  St.  99;  Springfield  v.  Railroad  Co,^  4 
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Gush.  63;  People  v.  Kerr,  27  N.  Y.  188;  Lackland  v.  Railroad  Co.,  81  Mo. 
180;  City  of  Clinton  v.  Railroad  Co.,  supra. 

The  decisions,  however,  are  not  entirely  harmonious,  where  the  public  have 
only  an  easement  in  the  street  or  highway;  and  in  some  of  the  cases  it  has 
been  held,  as  against  the  proprietor  of  the  soil,  the  use  of  the  street  or  high- 
way for  the  purposes  of  a  railroad  created  an  additional  burden  of  servitude, 
which,  under  the  constitution,  he  could  not  be  deprived  of  without  compen- 
sation, {Ford  V.  Chicago  AN.  W.  R,  Co.,  14  Wis.  616;  Pomeroy  v.  Milwaukee 
i&  C.  R.  Co.,  16  Wis.  640;  Gray  v.  St.  Paul  &  P.  R.  Co.,  18  Minn.  315.  [Gil.  289;] 
Williams  v.  Natural  Bridge  P.  R.  Co.,  21  Mo.  580;)  and  this  Judge  CooCey 
says  appeai-8  to  be  the  weight  of  the  authority,  (CJooley,  Const.  Lira .  549.)  But 
where  the  fee  of  the  streets  is  in  the  city  corporation,  and  not  in  the  adjoining 
owner,  a  different  rule  has  been  applied.  Moses  v.  Pittsburgh,  Ft.  W,  cfe  C. 
R.  Co.,  21  111.  516;  Protzman  v.  Indianapolis  d:  C.  R.  Co.,  9  Ind.  467;  People 
V.  Kerr,  supra;  City  of  Clinton  v.  Cedar  Rapids  <&  M.  R.  Co.,  supra;  Lex- 
ington &  0.  R.  Co,  V.  Applegate,  8  Dana,  289.  See  also  Cooley,  Const.  Lim. 
555,  and  notes. 

It  may  be — it  is  not  necessary  for  us  to  decide  the  question — that  private 
citizens  ownin^^  adjoining  property  may  have  such  rights  or  estate  in  or  to 
the  use  of  streets  or  public  places  over  which  the  power  of  the  legislature  js 
not  supreme  or  plenary.  Whatever  their  rights  may  be  we  are  not  required 
to  consider  upon  this  record.  They  are  not  parties,  and  their  interest  cannot 
be  affected  by  this  proceeding.  All  that  we  are  required  to  consider  is  the 
rights  of  the  defendant. a  municipal  corporation;  and,  as  we  have  seen,  these 
rights  the  defendant  holds  subject  to  the  supreme  will  of  the  legislature,  as 
the  representatives  of  the  people,  and  that,  so  far  as  regards  defendant,  its 
streets  and  public  places,  and  their  uses,  are  not  the  private  property  of  the 
municipality,  in  the  sense  that  the  legislature  cannot  authorize  the  same  to 
be  used  for  a  public  purpose,  unless  it  make  compensation  to  the  city  for  such 
use. 

In  People  v.  Kerr,  supra,  Emott,  J.,  said:  "The  title  fin  the  streets] 
thus  vested  in  tlie  city  of  New  York  is  as  directly  under  the  power  and  con- 
trol of  the  legislature,  for  any  public  purpose,  as  any  property  held  directly  by 
the  state,  or  any  public  body  or  officera,  and  its  application  cannot  be  chal- 
lenged by  a  corporation  [the  city]  which,  in  respect  to  such  property  at  least, 
is  a  mere  agent  of  the  sovereign  power  of  the  people."  And,  in  concurring. 
Weight,  J.,  said:  "I  am  clearly  of  the  opinion  that  the  city  corporation  has 
no  property  in  the  streets  of  a  character  to  be  protected  by  the  constitutional 
limitation  on  the  right  of  eminent  domain.*' 

The  principle  deducible  from  these  authorities  is  that  when  property  is 
acquired  by  the  exercise  of  the  right  of  eminent  domain,  on  payment  of  its 
value  from  the  public  funds,  or  by  dedication  under  a  statute,  where  the  fee 
to  the  soil  passes  out  of  the  dedicator,  over  the  use  of  such  property,  so  far 
as  the  municipal  corporation  is  concerned,  the  legislature  possesses  unlimited 
control.  It  is  immaterial  whether  the  fee  of  the  street  is  in  the  public,  or  in 
the  city,  in  trust  for  the  public,  as  then  the  city  would  not  hold  the  fee  for 
itself  or  its  inhabitants  only,  but  for  the  public  generally,  including  its  own 
inhabitants.  The  power  of  the  legislature  to  authorize  the  use  of  the  same 
by  a  railroad,  without  the  consent  of  the  city,  and  without  compensation  to 
it,  is  undeniable.  The  reason  is  plain.  The  streets  are  not  the  private  prop- 
erty of  the  corporation.  It  owns  no  property  in  them  in  the  sense,  or  of  a^ 
character,  to  be  protected  by  the  constitutional  limitation  on  the  right  of  emi- 
nent domain.  It  results  as  a  consequence  of  the  unlimited  power  of  the 
legislatui'e,  in  the  absence  of  special  restrictions,  not  only  over  the  existence 
of  the  municipality,  but,  while  it  allows  it  to  exist,  over  its  streets  and  pub- 
lic places,  held  for  the  use  and  benefit  of  the  general  public.  By  analogy, 
these  principles  of  the  law  are  alike  applicable  to  other  property  held  by  the 
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city  for  the  general  public,  such  as  levees  or  public  landings.  Unless  there 
is  something  in  the  particular  facts  and  circumstances  to  take  such  property, 
devoted  to  public  uses,  out  of  the  operation  of  these  general  principles,  it 
will  be  governed  and  controlled  by  them. 

In  the  case  now  in  hand  the  levee  was  unconditionally  dedicated  to  the  pub- 
lic use,  as  a  public  landing.  When  this  was  done,  there  remained  in  the  ded- 
icator the  legal  title,  to  which,  so  to  speak,  was  attached,  and  belonged  to  him, 
every  right  of  use  or  of  property  not  inconsistent  with  the  use  he  had  given 
to  the  public.  In  a  word,  it  may  be  used  for  the  use  to  which  he  dedicated 
the  property,  viz.,  as  a  levee  or'  public  landing.  Any  other  use  inconsistent 
with  that  use  belongs  to  him.  To  this  property  thus  dedicated  to  the  public 
use  the  dominion  of  the  legislature  is  attached,  but  its  power  over  it  Is  not  su- 
preme. It  might  regulate  its  use  or  promote  its  improvement,  but  it  could 
not  divert  or  subject  it  to  any  use  clearly  inconsistent  with  the  purposes  of  its 
dedication.  To  do  that  would  violate  the  contract  of  dedication,  and  any  per- 
son interested  would  be  authorized  to  institute  proper  proceedings  to  enjoin 
it.  Nor  is  it  perceived  that,  so  far  as  regards  the  defendant  corporation,  the 
holding  of  the  title  by  it,  in  trust  for  the  use  of  the  general  public,  as  a  levee 
or  public  landing,  makes  any  difference.  The  cori>oration  holds  only  in  trust, 
in  subordination  to  the  contract  of  dedication,  for  the  use  of  the  general  public, 
;us  a  levee  or  public  landing.  The  city  does  not  own  it,  nor  can  it  sell  or  dis- 
pose of  it,  or  divert  it  to  any  private  use.  Such  a  title  is  a  holding  for  a  public 
use;  is  public  property,  to  be  used  in  subordination  to  the  use  for  which  it 
was  dedicated,  and  is  not  private  or  municipal  property.  To  this  extent,  then, 
it  may  be  said  that  whatever  interest  or  estate  the  city  may  hold  in  the  levee 
is  essentially  and  wholly  public,  and  not  private,  property,  and  that  the  city  in 
h(dding  it  is  the  agent  or  trustee  for  the  public,  and  not  as  a  private  owner 
for  profit.  It  is  a  title  conferred  on  it  by  the  dedication  for  the  benefit  of  the 
public  to  the  uses  granted,  and  not  of  private  ownership,  which  comes  within 
the  constitutional  limitation  on  the  right  of  eminent  domain. 

It  results  that  the  legislature  may  regulate  its  use,  or  devolve  it  upon  the 
lefendant  or  the  plaintiff,  as  its  agent,  in  conformity  with  the  purposes  of 
the  dedication,  without  the  consent  of  the  city,  and  without  compensation  to 
it.  The  legislature  may  therefore  authorize  the  doing  of  the  things  by  the 
plaintiff  prescribed  by  the  act,  within  the  limitations  indicated.  It  cannot 
itself  do,  nor  authorize  the  defendant  or  plaintiff,  nor  can  either  of  them  do, 
anything  to  divert  or  subvert  the  us^  to  which  the  levee  is  already  dedicated. 
The  things  to  be  done  under  tha  act  must  be  consistent  with  the  use  of  the 
levee  as  a  public  landing,  and  it  is  only  in  this  sense  that  the  act  can  be  up- 
held. Are  the  things  authorized  to  be  done  under  the  act  clearly  inconsistent 
with  the  use  of  the  levee  as  a  public  landing?  As  we  have  construed  theact, 
it  only,  in  effect,  purports  to  grant  to  the  defendant— to  adopt  the  language 
«)f  Mr.  Justice  Deady — "the  right  to  improve  and  use  the  premises  as  a  pub- 
lic landing,  with  the  added  facility  of  direct  and  immediate  rail  way  connection 
therewith." 

Now,  will  not  the  construction  of  wharves  and  warehouses,  at  which  ves- 
sels may  load  and  discharge  cargo,  be  rather  an  improvement  of  its  use  as  a 
levee  or  public  landing,  than  its  subversion  as  such?  Are  not  these  things, 
in  fact,  necessary  and  essential  to  afford  proper  facilities  to  the  public,  and 
make  the  levee  of  any  value  and  benefit  as  a  public  landing?  Are  they  not 
in  accord  with  the  general  purposes  for  which  the  property  waa  dedicated ? 
Do  they  not,  in  fact,  contribute  to  give  it  more  identity  as  a  public  landing, 
and  render  the  use  it  was  dedicated  to  serve  more  beneficial  to  the  general 
public?  Nor  does  the  construction  of  a  depot  thereat,  in  connection  with  the 
railway,  subvert  or  destroy  its  use  as  a  public  landing;  nor  is  it  inconsistent 
therewith,  but,  within  proper  limitations,  it  may  tend  to  improve  and  make 
the  use  of  the  levee,  as  such,  more  beneficial.     **A  .'landing*  is  a  place  on  a 
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river  or  other  navigable  water  for  lading  and  unlading  goods,  or  for  the  re- 
ception and  delivery  of  ptissengers. "  State  v.  Randall,  1  Strob.  111.  "It 
is  either  the  bank  or  wharf  to  or  from  which  persons  or  things  may  go  from 
6r  to  some  vessel  in  the  contiguous  waters.  State  v.  QraJiaviy  16  Ricii.  310. 
See,  also,  Coffin  v.  City  of  Portland,  supra. 

Now,  are  not  all  these  things,  and  may  they  not  be  so  constructed — wharf, 
warehouse,  and  depot — as  proper  incidents  to  a  public  landing,  which  im- 
prove and  facilitate  its  use,  extend  its  benefits  to  a  larger  public,  and  make  it 
more  suitable  for  the  accommodation  of  passengers,  and  tlie  stowing  and 
shipping  of  general  freight?  The  legislature,  as  the  representative  of  the 
general  public,  has  the  riglit  to  regulate  its  use,  and  improve  the  same,  con- 
sistent with  the  purposes  of  its  dedication;  and  it  may  do  this  directly,  or 
authorize  the  defendant  to  do  it  as  the  agent  of  the  stat^. 

If  then,  these  structures  may  be  built  to  improve  the  landing,  and  make  its 
use  more  beneficial  to  the  general  public,  and  are  not  inconsistent  with  the 
use  to  which  the  levee  was  dedicated,  what  right  in  this  property  of  the  city, 
as  trustee,  is  affected,  which  entitles  it  to  compensation,  or  to  be  protected  by 
the  constitutional  limitation  on  the  right  of  eminent  domain?  As  Mr.  Jus- 
tice Deady  said:  "As  Portland  has  no  *  pecuniary'  or  other  right  in  this  prop- 
erty, except  as  trustee,  and  tJien  only  as  far  as  the  legislature  may  provide  or 
permit,  it  is  not  apparent  what  claim  it  can  have  for  damages  in  consequence 
of  the  appropriation  to  such  uses  and  purposes. "  But  my  associates,  while  not 
disagreeing  as  to  this  result  on  the  theory  of  condemnation,  suggest  and  think 
that  it  was  the  intention  of  the  legislature  by,  the  act  to  indemnify  the  city 
for  any  improvements — money  expended  on  the  levee,  paid  out  on  the  same 
— or  interest  acquired  by  the  deeds,  (which  is  not  disclosed' by  this  record,)  as 
damages,  and  that  the  proceeding,  although  in  the  form  of  condemnation,  is 
for  this  purpose;  and  that  in  such  case  the  state  has  a  right  to  prescribe  such 
conditions,  although,  without  manifest  intention  to  indemnify,  the  result 
would  be  otherwise. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 


(71  Cal.  322) 

In  re  Stuttmeister.     (No.  11,527.) 

(Supreme  Court  of  OuUfornia.    November  27,  1886.) 

1.  Certiobaki— When  It  Lies— Cope  Civil  Proc.  Cal.  g  1068. 

Under  the  Code  of  Civil  Procedure  of  t^alifornia,  ^1068,  tlie  writ  of  certiorari  will 
not  lie  where  there  is  an  appeal  from  the  action  complained  of;  and  if  there  is  an 
appeal,  but  the  time  for  taking  it  has  elapsed,  the  writ  will  not  lie.* 

2.  Appeal — What  Appealable — Order  of  Probate  Court  —  Code  CrviL  Proc.  Cal. 

§  963,  Sub.  3. 

An  order  of  the  i>robate  California  courts,  directing  the  sale  of  real  estate,  is  ap- 
pealable, under  Code  of  Civil  Procedure,  §  963,  sub.  3.* 

Commissioners'  decision.     In  bank. 

Application  for  a  writ  of  certiorari. '  Dismissed.  The  facts  are  sufficiently 
stated  in  the  opinion. 

Ben,  Morgan,  for  petitioner.  S,  S.  W-right  and  /.  H,  Moore,  for  respond- 
ents.   John  A.  Collins,  in  pro.  per, 

Searls,  C.  This  is  an  application  by  W.  O.  Stuttmeister,  as  administrator 
with  the  will  annexed  of  the  estate  of  F.  W.  R.  Stuttmeister,  deceased,  for  a 
writ  of  certiorari,  directed  to  J.  V.  Coffey,  judge  of  the  superior  court,  de- 
partment 9,  (probate,)  in  and  for  the  city  and  county  of  San  Francisco,  re- 
quiring him  to  certify  to  this  court,  for  review,  the  record  In  the  matter  of 
the  estate  above  referred  to.     An  alternative  writ  issued,  under  which  the 

^See  note  at  end  of  case. 
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record  is  before  us,  and  from  whicli  it  appears  that  on  the  twenty-tliird  day 
of  July,  1885,  an  order  was  made  by  the  superior  court,  in  probate,  requiring 
the  petitioner,  as  administrator  of  the  estate  of  P.  W.  U.  Stuttraeister,  to  sell, 
at  public  auction,  certain  real  estate  belonging  to  the  estate  of  deceased,  situ- 
ate on  Howard  street,  San  Francisco.  The  petition  for  the  order  of  sale  was 
filed  by  and  on  behalf  of  John  A.  Collins,  an  adjudged  creditor  of  the  estate, 
and  is  in  the  usual  form,  showing  the  existence  of  debts,  the  necessity  of  a 
sale  to  pay  the  same,  that  the  administrator  has  failed  to  apply  for  an  order, 
etc.  The  order  of  sale  recites  the  facts  of  notice,  and  service  upon  the  ad- 
ministrator; finds  the  existence  of  debts  against  the  estate;  necessity  of  sale 
of  the  real  property  to  pay  siich  debts,  etc.,  in  the  usual  form;  shows  that 
the  administrator  was  present  by  attorney,  and  consented  to  the  order.  Sub- 
sequently, and  on  the  nineteenth  day  of  February,  1886,  after  notice  and 
hearing,  an  order  was  made  by  the  court,  reciting  that  the  administrator  had 
unreasonably  neglected  and  refused  to  comply  with  the  order  of  sale  of  July 
23,  1885,  and  ordering  him,  without  delay,  to  proceed  to  sell  the  property  as 
in  the  order  of  sale  directed,  etc.     Thereupon  the  writ  herein  was  sued  out. 

"A  writ  of  review  [certiorari]  may  be  granted  by  any  court,  except  a  police 
or  justice's  court,  when  an  inferior  tribunal,  board,  or  officer,  exercising  judi- 
cial functions,  has  exceeded  the  jurisdiction  of  such  tribunal,  board,  or  offi- 
cer, and  there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  any  plain, 
speedy,  and  adequate  remedy."  Code  Civil  Proc.  §  1068.  The  writ  will  not 
lie  where  there  is  an  appeal  from  the  action  complained  of.  People  v.  Shep- 
ard,  28  Cal.  117;  People  v.  Turner,  1  Cal.  152;  Clary  v.  Hoagland,  13.  Cal. 
174;  Newman  v.  Superior  Court,  62  Cal.  545;  Golden  Gate  H.  M.Go,  v,8U' 
peHor  Court,  65  Cal.  187;  S.  C.  3  Pac.  Rep.  628;  Slavonic  M.  B.  Ass'n  v. 
Superior  Court,  65  Cal.  500;  S.  C.  4  Pac.  Rep.  500.  And  if  there  is  an  ap- 
peal, but  the  time  for  taking  it  has  elapsed,  the  writ  will  not  lie.  Bennett  v. 
Wallace,  43  Cal.  25;  Faut  v.  Mason,  47  Cal.  8.  An  order  of  the  probate 
court,  directing  the  sale  of  real  estate,  is  appealable.  Code  Civil  Proc.  §  963, 
sub.  3;  Estate  of  Corwin,  61  Cal.  161.  It  follows  that,  as  petitioner  had  a 
remedy  by  appeal  for  any  errors  or  irregularities  involved  in  the  order  of  sale, 
the  writ  of  review  will  not  lie. 

If  it  be  urged  that  the  order  of  February  19,  1886,  requiring  the  admin- 
istrator to  proceed  with  the  sale  as  directed  in  the  previous  order,  is  not  ap- 
pealable, it  must  be  admitted.  Estate  of  Martin,  56  Cal.  208.  But  the  answer 
is, 'if  the  original  order  was  regular  and  proper  to  be  made,  petitioner  is  not 
entitled  to  any  relief;  if  it  was  not,  he  should  have  appealed  from  it.  Were 
the  rule  otherwise,  every  defendant  against  whom  a  final  j  udgment  is  rendered, 
requiring  the  performance  of  a  specific  act,  could  wait  until  adjudged  guilty 
of  contempt  for  non-performance  of  the  required  act,  and  then,  by  a  writ  of 
review,  call  for  the  examination  of  alleged  errors  in  the  judgment.  The  writ 
is  not  given  in  lieu  of  an  appeal,  but  only  to  review  errors  in  excess  of  juris- 
diction, for  which  an  appeal  does  not  lie;  and  the  error  here  (if  any)  was  in 
the  order  of  sale,  and  not  in  the  subsequent  order  directing  the  administrator 
to  proceed  therewith. 

The  application  should  be  dismissed. 

We  concur:    Belcher,  C.  C;  Foote,  C.  . 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  appli- 
cation for  a  writ  of  certiorari  is  denied. 

NOTE. 

No  appeal  lies  from  an  order  dismissing  a  petition  for  the  revocation  of  the  probate  of 
a  will,  or  denying  motions  to  set  aside  the  orders  and  decrees  made  in  the  matter  ofthe 
probate  of  a  will,  Estate  of  Sbarboro.  (Cal.J  11  Pac.  Rep.  563;  nor  from  an  order  re- 
fusing to  vacate  an  order  of  distribution  and  settlement  of  the  final  account  of  an  ex- 
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eciitor,  In  re  Lutz,  (Cal.)  8  Pac.  Rep.  39;  nor  from  the  appointment  of  commissioners 
to  receive  and  examine  claims  against  an  estate,  Putney  v.  F'letcher,  (Mass.)  6  N.  B. 
Rep.  640;  nor  from  an  order  made  by  consent  of  the  party  appealing,  In  re  Pember- 
ton,  (N.  J.)  4  Atl.  Rep.  770. 

An  order  denying  a  motion  for  a  new  trial  in  the  matter  of  the  probate  of  a  will  is 
appealable.    In  re  Pemberton,  (N.  J.)  4  Atl.  Rep.  770. 

As  to  appeals  from  other  orders  of  the  probate  court,  see  Morey  v,  Sohier,  (N.  H.)  3 
Atl.  Rep.  636 ;  Charles  v.  Charles,  (Minn.)  29  N.  W.  Rep.  170 ;  Hardy  v.  Minneapolis  <fc 
St.  L.  Ry.  Co..  (Minn.)  28  N.  W.  Rep.  219;  Auerbach  v.  Gloyd,  (Minn.)  27  N.  W.  Rep. 
193 ;  Daniells  v.  St.  Clair  Circuit  Judge,  (Mich.)  27  N.  W.  Rep.  1 ;  Hart  v.  Circuit  Judge, 
(Mich.)  23  N.  W.  Rep,  326;  In  re  Brown,  (Minn.)  21  N.  W.  Rep.  474;  In  re  Huntsman, 
(Minn.)  21  N.  W.  Rep.  655. 


(71  Cal.  895) 

People  v,  McCoy.    (Kg.  20.190.) 
(Supreme  Court  of  OoLlifurnia.    December  9,  1886.) 

1.  Cbiminal  Law — Manslaughter— Arraignment — Standing  Mute— Plea  bt  Counsel. 

Where,  upon  an  appeal  from  ajudj^nient  of  conviction  in  a  trial  for  manslaughter, 
the  record  shows  that  the  defendant  was  regularly  arraigned;  that  he  was  asked  if 
he  pleaded  guilty  or  not  guilty  ;  and  that  he  personally  made  no  answer,  but.  in 
his  presence,  his  attorney,  answering,  said,  "  We  plead  not  guilty,*'  whereupon  the 
clerk  of  the  court  made  an  entry  in  the  minutes  of  the  court  that  the  *' defendant 
pleads  not  guilty  of  tiie  offense  charged  in  the  information,  and,  by  consent  of 
all  parties,  the  cause  is  set  for  trial  on  the  twentieth  of  October,  1885:"  keld^  that 
the  substantial  rights  of  the  defendant  were  in  no  way  prejudiced. 

2.  Same— Duty  op  Court— Pen.  Code  Cal.  J  1024. 

Under  section  1024,  Pen.  Cilode  Cal.,  where,  in  the  conduct  of  a  criminal  trial,  the 
prisoner,  on  being  arraigned,  stands  mute,  it  is  the  duty  of  the  court  to  enter  on  the 
minutes  a  plea  of  "not  guilty." 

3.  Same— Instructions  Refused  Embraced  in  Charge— Falsus  in  TJno  Fai^sus  in  Om- 

nibus. 

Where,  on  a  trial  for  manslaughter,  the  court  is  asked  to  instruct  the  jury,  **~A 
witness  false  In  one  part  of  his  testimony  is  to  be  distrusted  in  all,"  the  instruction 
is  a  plain  proposition  of  law  to  which  the  defendant  is  entitled;  but  if,  in  the 
charge  to  the  jury,  it  has  been  already  substantially  given,  the  court  is  not  bound 
to  repeat  it. 

4.  Same— Juror— Misconduct — When  to  be  Taken  Advantage  of — New  1'rtal. 

Where  a  party  in  the  trial  of  a  criminal  action  sees  or  knows  of  an  act  of  miscon- 
duct by  a  juror  which  he  does  not  bring  to  the  attention  of  the  court,  or  object  to 
at  the  time,  or  at  any  other  time  during  the  trial,  or  on  the  hearingof  a  motion  for 
a  new  trial,  it  will  be  too  late  to  make  it  the  basis  of  objection  and  exception  after 
the  court  has  disposed  of  the  motion,  and  pronounced  judgment. 
6.  Same — New  Trial — Grounds  for  Motion — Record — Appeal. 

If,  in  the  trial  of  a  criminal  case,  the  record  fails  to  disclose  the  grounds  upon 
which  a  motion  for  a  new  trial  was  heard  and  determined,  the  ruling  of  the  court 
upon  the  motion  cannot  be  made  the  subject  of  review  on  appeal. 

In  bank.    Appeal  from  superior  court,  Ventura  county. 
Information  for  manslaughter. 

JIcUl  &  HameTt  L,  F,  Bastin,  J.  M.  Brooks,  and  L.  C.  Keehy^  for  appel- 
lant.   Atty,  Qen,  E.  C,  Marshall,  for  respondent. 

McKee,  J.  The  defendant  in  this  case  having  been  convicted  of  the  crime 
of  manslaughter,  appealed  from  the  judgment  of  conviction,  and  from  an  or- 
der denying  his  motion  for  a  new  trial. 

The  first  assignment  of  error  is  that  the  verdict  returned  by  the  jury,  and 
the  judgment  rendered  by  the  court,  are  void,  because  the  defendant  did  not 
personally  plead  to  the  information,  and,  in  consequence,  there  were  no  is- 
sues raised  upon  which  he  could  be  tried  and  convicted.  But  the  record 
shows  that  the  defendant  was  regularly  arraigned;  tliat  upon  his  arraignment 
he  was  asked  if  he  pleaded  guilty  or  not  guilty;  and  that  personally  he  made 
no  answer,  but,  in  his  presence,  his  attorney,  answering,  said,  "We  plead 
not  guilty;"  whereupon,  the  defendant  still  standing  mute,  the  clerk  of  the 
court  made  an  entry  in  the  minutes  of  the  court,  in  the  following  words. 
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namely:  "Defendant  pleads  not  guilty  of  the  offense  charged  in  the  informar 
tion,  and,  by  consent  of  all  parties,  the  cause  is  set  for  trial  on  the  twentieth 
of  October,  1885/'  The  plea  of  the  defendant,  as  it  was  formulated  for  him 
by  bis  attorney,  was  therefore  regularly  entered  upon  the  minutes.  He  con- 
sented to' it,  and  in  the  form  in  which  it  was  made  we  cannot  see  that  any  of 
the  substantial  rights  of  /the  defendant  were  in  any  way  prejudiced.  Besides, 
if  the  refusal  of  the  defendant  to  answer  in  person  was  equivalent  to  a  re- 
fusal to  plead  to  the  information,  the  law  cast  upon  the  court  the  duty  of 
liaving  entered  on  the  minutes  of  the  court  a  plea  of  not  guilty.  Section 
IC^,  Pen.  Code.  That  was  in  effect  done,  and  thereby  issues  were  raised  ac- 
cording to  law,  upon  which  the  defendant  was  legally  tried  and  convicted. 

The  next  assignment  of  error  is  that  the  court  refused,  at  defendant's  re- 
quest, to  give  the  jury  the  following  instruction:  "A  witness  false  in  one  part 
of  his  testimony  is  to  be  distrusted  in  all.'*  Unquestionably  that  is  a  plain 
legal  proposition,  which  a  court  is  bound  bylaw  to  give  to  a  jury  on  all  proper 
occasions.  Section  2061,  Code  Civil  Proc;  WlUte  v.  Disher,  7  Pac.  Rep. 
826;  Broym  v.  Griffith,  9  Pac.  Rep.  425.  But  the  court  in  its  charge  to  the 
jury  had  substantially  given  the  proposition  to  them  as  law;  and,  as  we  have 
repeatedly  held,  a  court  is  not  bound  to  repeat  any  of  its  instructions. 

Lastly,  the  refusal  of  the  court  to  grant  a  new  trial  is  assigned  as  error. 
The  judgment  roll  shows  that,  on  the  day  appointed  for  pronouncing  judg- 
ment, the  defendant  moved  viva  voce  for  a  new  trial,  "on  grounds  then  stated, 
and  taken  down  by  the  court  reporter.''  But  the  grounds  of  the  motion, 
whatever  they  were,  are  not  embodied  in  the  bill  of  exceptions  prepared  by  the 
defendant  and  settled  by  the  court. 

There  is  in  the  bill  an  affidavit,  made  by  one  of  the  defendant's  attorneys, 
which  contains  a  statement  that  some  of  the  jurors,  while  engaged  in  the  trial 
of  the  cause,  occupied  their  time  by  reading  copies  of  a  newspaper  which  con- 
tained an  editorial  condemnatory  of  the  administration  of  justice  in  criminal 
actions  in  the  courts  of  the  country,  but  it  had  no  reference  to  the  case  on  trial. 
There  is  no  doubt,  however,  that  the  reading  of  newsi^apera  by  jurors  while 
engaged  in  the  trial  of  a  cause  is  an  inattention  to  duty  which  ought  to  be 
promptly  corrected;  and,  if  the  newspaper  contains  any  matter  in  connection 
with  the  subject-matter  of  the  trial  which  would  be  at  all  likely  to  influence 
jurors  in  the  performance  of  duty,  the  act  would  constitute  ground  for  a  mo- 
tion for  a  new  trial.  Jurors  in  a  criminal  action  are  sworn  to  render  a  true 
verdict  according  to  the  evidence.  They  cannot,  under  the  oath  which  they 
take,  receive  impressions  from  any  other  source.  If  it  be  proved  as  a  fact,  or 
may  be  presumed  as  a  conclusion  of  law,  that  their  verdict  may  have  been  in- 
fluenced by  information  or  impressions  received  from  sources  outside  of  the 
evidence  in  the  case,  such  a  verdict  is  subject  to  be  set  aside  on  a  motion  for 
a  new  trial.    Subd.  2,  §  1181,  Pen.  Code. 

But  there  is  nothing  in  the  bill  of  exceptions  which  affirmatively  shows  that 
the  motion  for  -a  new  trial  was  made  on  that  ground.  The  affidavit  itseif ,  if 
regarded  as  a  pai-t  of  the  bill,  does  not  show  it.  It  contains  a  statement  that 
the  affiant  had  no  knowledge  of  the  objectionable  character  of  the  editorial  in 
the  newspaper,  in  the  hands  of  the  jurors,  until  after  tlie  close  of  the  trial 
and  the  recoi-ding  of  the  verdict,  and  that,  on  the  argument  of  the  motion  for 
a  new  trial,  he  brought  it  to  the  attention  of  the  court,  and  made  it  a  ground 
of  motion  for  a  new  trial.  But,  assuming  that  the  editorial .  contained  mat- 
ter which  it  was  objectionable  for  a  juror  to  read,  there  was  no  showing  that 
any  of  the  jurors  read  the  objectionable  matter,  or  that  it  in  any  way  influenced 
their  verdict,  or  predjudiced  any  substantial  right  of  the  defendant.  Such  a 
showing  was  not  made  on  the  hearing  of  the  motion.  The  motion  was  heard 
and  decided  on  the  third  of  December,  1885,  and  the  affidavit  was  not  made 
until  the  sixteenth  of  January,  1886,— six  weeks  after  the  court  had  denied 
the  motion  and  pronounced  judgment.  Therefore  the  affidavit  could  not 
v.l2p.no.8— 18 
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have  been  used  on  the  hearing  of  the  motion;  and,  in  fact,  the  bill  of  ex- 
ceptions affirmatively  shows  that  it  was  not  used.  Where  a  party,  in  the 
trial  of  a  criminal  action,  sees  or  knows  of  an  act  of  misconduct  by  a  juror, 
which  he  does  not  bring  to  the  attention  of  the  court,  or  object  to,  at  t!ie 
time,  or  at  any  other  time  during  the  trial,  or  on  the  hearing  of  a  motion  for 
a  new  trial  it  will  be  too  late  to  make  it  the  basis  of  objection  and  exception 
after  the  court  has  disposed  of  the  motion  and  pronounced  judgment. 

The  judgment  pronounced  brought  the  proceeding  to  an  end,  and  was  final 
and  conclusive,  subject  only  to  be  reviewed  and  reversed  for  errors  apparent 
«»n  its  own  record;  and,  where  such  a  record  fails  to  disclose  the  grounds  upon 
wliich  a  motion  for  a  new  trial  was  heard  and  determined,  the  ruling  of  the 
court  upon  the  motion  cnnnot  be  made  the  subject  of  review  on  appeal. 

Jndgment  and  order  affirmed. 

We  concur:  Morrison,  C.  J.;  Myrick,  J. ;  Sharpstein,  J. ;  McKinstby, 
J ;  Thornton,  J. 


(71  Cal.  314) 

Harris  v.  Harris.    (No.  11,223.) 

(Supreme  Court  of  Calif omia.    November  26,  1886.) 

HuflBAKD  AWD  WiFE— SEPARATE  EsTATE— PRE-EMPTIOK — RIGHTS  OP  WiFE  OW  DiVOECB. 

Where  a  wife,  before  her  marriage,  was  the  holder  of  a  pre-emption  right  to  land, 
which  she  paid  for  with  funds  loaned  her  upon  her  personal  faith  and  credit,  and, 
after  her  marriage,  a  patent  was  issued  to  her  by  the  United  States,  the  patent  re- 
lates back  to  the  date  of  her  entry;  and  in  an  action  for  divorce,  and  a  moiety  of  the 
land,  brought  by  the  husband,  tne  land  will  be  adjudged  the  separate  property  of 
the  wife,  free  from  all  claim,  interest,  or  control  of  the  husband.^ 

In  bank.     Appeal  from  superior  court,  San  Joaquin  county. 

JSuit  for  divorce  upon  the  ground  of  willful  desertion,  and  for  a  division  of 
land  claimed  to  be  community  estate.  Judgment  for  defendant.  Plaintiff 
appealed.     The  facts  are  sufficiently  stated  in  the  opinion. 

W,  C.  Green  and  /.  B.  Hall,  for  appellant.  James  A.  Loutitt  and  Woods 
{&  Levinsky,  for  respondent. 

McKiNSTRY,  J.  In  this  action  for  divorce  the  plaintiflP  claims  a  moiety  of 
the  land  patented  to  the  defendant,  on  the  ground  tlrat  the  money  paid  for  the 
government  title  belonged  to  the  community. 

1.  Even  if  it  «ippeared  that  the  money  was  paid  out  of  community  funds, 
the  land  would  be  the  separate  property  of  the  wife.  With  full  knowledge 
and  consent  of  the  plaintiff,  the  land  was  proved  up  and  paid  for  in  her  name, 
and  the  proof  of  her  occupation  and  "declaration"  or  affidavit  was  as  neces- 
sary a  prerequisite  to  the  acquisition  of  the  government  title  as  was  the  pay- 
ment of  the  price.  The  patent  is  a  record  which  proves  the  facts  which  pre- 
ce<led  its  issue,  on  proof  of  which  the  proper  officers  of  the  United  States 
were  authorized  to  issue  it.  For  certain  purposes  the  possession  of  either 
spouse  is  the  pi>ssession  of  both.  But  here  the  pre-emption  declaration  and 
exclusive  occupation  of  the  defendant  preceded  her  marriage  with  the  plain- 
tiff, and  constitute  part  of  the  acts  which  culminated  in  the  certificate  of 
purchase  and  patent.  The  plaintiff  ought  not  to  be  permitted  to  ignore  her 
declaration  and  possession,  (without  prdof  of  which  she  could  not  have  re- 
ceived the  benefits  of  pre-emption,)  and  treat  the  acquisition  of  the  govern- 
ment title  simply  as  an  ordinary  purchase,  made  after  the  marriage,  with 
community  funds.  Under  the  pre-emption  laws,  a  woman,  after  her  mar- 
riage, may  secure  a  pre-emption  based  on  occupancy,  the  right  to  which  is  her 
separate  property.    That  was  done  in  this  case,  and  the  plaintiff,  who  seeks 

'See  note  at  end  of  case. 
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to  benefit  by  the  transaction,  cannot  say  the  pre-emption  title  was  not  acquired 
legally  and  regularly. 

She  then  Imd  a  right  to  acquire  the  United  States  title.  Can  the  husband 
say  that  he  obtained  an  interest  in  the  pre-emption  claim,  prior  to  the  certili- 
cate  of  purchase,  hy  reason  of  the  payment,  with  his  consent,  of  money  of 
which  he  had  the  control?  Such  a  claim  would  seem  to  be  invalid,  because 
the  express  or  implied  agreement  that  he  should  have  such  an  interest  would 
be  in  fraud  of  the  United  States  statute.  If  she  "directly  or  indirectly 
made  any  agreement  or  contract,  in  any  way  or  manner,  with  any  person 
whatsoever,  by  which  the  title  she  might  acquire  from  the  government  of  the 
United  States  should  inure,  in  whole  or  in  part,  to  the  benefit  of  any  person 
except  herself,"  it  was  void.  Act  of  congress  of  September  4,  1841,  §  13. 
It  will  not  do  to  say  that  no  contract  was  made;  that  the  interest  of  the 
plaintiff,  as  a  member  of  the  community,  arose  out  of  the  relation  the  parties 
so  occupied  towards  each  other  under  the  state  law.  If  he  has  an  interest  in 
this  land,  it  is  not  one  created  by  the  marriage,  but  by  reason  of  the  fact  that 
community  money  was  paid  for  it.  This  was  done,  as  the  case  shows,  with 
his  express  consent,  and,  in  any  event,  his  consent  would  be  implied.  The 
attempt  of  plaintiff,  therefore,  is  to  enforce  a  claim  growing  out  of  an  agree- 
ment made  before  the  certificate  was  issued.  The  court  will  not  aid  in  the 
enforcement  of  such  agreement,  because  it  is  in  violation  of  the  spirit  and 
letter  of  the  pre-emption  law. 

2.  But  there  was  evidence  that  the  money  used  to  secure  the  government 
title  was  paid  to  the  defendant  by  Canill,  in  consideration  of  a  promise  that  she 
should  convey  to  him  40  acres  so  soon  as  she  should  obtain  the  United  States 
title  to  a  tract  of  160  acres  u  nder  the  pre-emption  laws.  That  contract  was  fully 
executed.  When  it  was  entered  into,  the  possessory  title  to  the  160-acre  tract 
was  in  the  defendant  as  her  separate  property.  If  the  land  had  never  been 
proved  up  and  paid  for,  the  possessory  right  would  still  be  her  separate  prop- 
erty as  between  herself  and  husband.  It  may  be  conceded  that  her  mere  posses- 
sion, in  connection  with  her  pre-emption  declaration,  gave  her  no  vested  inter- 
est in  the  land  which  the  United  States  was  bound  to  recognize.  But  her  pos- 
session commenced  prior  to  the  marriage, — was  as  to  all  persons  except  the 
United  States  a  separate  property  rijfht.  In  her  possessory  title  the  plaintiff 
had  no  part.  The  contract  with  Cahill  was  that  she  should  convey,  when  she 
should  get  the  government  title,  a  portion  of  the  tract,  the  possessory  title  to 
the  whole  whereof  was  in  her  as  her  separate  property.  She  had  a  standing  on 
which,  and  the  payment  of  the  money  received  from  Cahill,  she  could  acquire 
the  true  title.  She,  in  accordance  with  her  contract,  perfected  her  title,  as 
pre-emptor,  by  proceedings  initiated  by  her  "declaration"  and  sole  posses- 
sion, made  and  begun  before  her  marriage.  The  plaintiff  necessarily  concedes 
the  regularity  and  validity  of  those  proceedings.  The  promise  of  defendant 
to  Cahill  could  be  performed  only  by  and  through  a  merger  in  the  government 
title  of  her  possessory  title.  The  transaction  was  not  a  loan  from  Cahill  to 
the  eonmiunity.  The  defendant  parted  with  a  portion  of  the  right  annexed 
to  her  possessory  title,  on  which  could  be  secured  the  government  title;  Cahill 
receiving  the  benefit  of  her  possession  pro  tanto.  The  plaintiff  had  no  interest 
in  any  part  of  the  consideration  which  passed  from  the  defendant  to  Cahill, 
either  as  a  member  of  the  community  or  otherwise.  The  money  became  her 
separate  property  when  she  received  it,  and  continued  such  until  she  paid  it 
to  the  United  States. 

Even  if  it  should  be  conceded  that  the  patent  is  absolutely  void,  the  plain- 
tiff could  assert  no  claim  here.  It  is  only  property  ''acquired"  by  either 
spouse  after  marriage  which  is  community  property. 

Judgment  and  order  affirmed. 

We  concur:    Morrison,  C.  J. ;  Myrick,  J. ;  Thornton,  J. ;  SiiARrsTKiN,  J. 
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NOTE. 

Ill  California,  property  acqnired  after  marriage  becomes  comratinlty  property,  un- 
less it  be  acquired  by  gift,  descent,  devise,  or  bequest,  or  on  the  credit  of  the  separate 
estate,  Schuyler  v.  Broughton,  11  Pac.  Rep.  719;  but  the  rents,  issues,  and  profits  of  the 
separate  estate  remain  separate  property,  Id.;  Shumway  v.  Leakey,  8  Pac.  Rep.  12;  In 
re  Jtliggins,  4  Pac.  Rep.  389.  In  Arizona  the  rents,  issues,  and  profits,  during  coverture,  of 
Ihe  separate  estate  oi  a  married  woman,  remain  her  separate  })roperty.  Stiles  v.  Lord, 
11  Pac.  Rep.  314;  Woffenden  v.  Cliarouleau,  Id.  117,  overruling  Woffenden  v.  Charaleau, 
8  Pac.  Rep.  302.  lu  Arkansas  the  earnings  of  a  married  wonmn,  arising  from  her  labor, 
become  her  separate  property.  Sellmeyer  v. Welch,  1  S.  W.  Rep.  777.  In  Kentucky  the 
common-law  rule  prevails  that  all  the  personal  jiroperty  of  the  wife  at  her  marriage,  or 
which  she  may  acquire  during  coverture,  unless  it  be  her  separate  estate,  belongs  to  the 
husband,  unless  she  has  been  created  a  feme  sole.  Wiggins  v.  Johnson,  1  8.  W.  Rep. 
643.  In  Ohio,  prior  to  act  of  April  3.  1861,  money  received  by  the  wife  became  the 
property  of  the  liusbund,  unless  the  circumstances  im])arted  to  it  a  different  character. 
In  re  Wood,  6  Fed.  Rep.  443.  In  Montana  the  husband  is  entitled  po  the  rents  and 
profits  of  his  wife's  property,  unless  it  is  otherwise  provided  in  the  deed,  Hopkins  v.' 
Noyes,  2  Pac.  Rep.  280 ;  or  she  has  filed  a  list  of  such  property  pursuant  to  the  statute. 
Palmer  v.  Murray,  9  Pac.  Rep.  896 ;  Herman  v.  Jeffries,  1  Pac.  Rep.  11.  In  Texas  the 
profits  arising  from  her  separate  estate  become  community  property.  Smith  v.  Bai- 
ley, 1  S.  W.  Rep.  627. 

Property  which  comes  to  a  married  woman  from  any  source  except  her  husband,  is 
her  sole  and  separate  propertv,  and  not  liable  to  seizure  for  his  debts,  in  the  District  of 
Columbia.  Hitz  v.  National  Met.  Bank,  4  Sup.  Ct.  Rep.  613 ;  in  Iowa,  Second  Nat.  Bank 
V  Gavlord,  24  N.  W.  Rep.  66;  in  Minnesota,  Ladd  v.  Newell,  24  N.  W.  Rep.  386;  Hass- 
feldt  V.  Dill,  10  N.  W.  Rep.  781 ;  in  Nebraska,  Broadwater  v.  Jacohy,  26  N^W.  Rep.  629; 
Leighton  v.  vStuart,  Id.  198;  Edgerly  v.  Gregory,  22  N.  W.  Rep.  776;  Spellraan  v.  Davis, 
15  N.  W.  Rep.  336;  Bomis  v.  Davis,  13  N.  W.  Rep.  284;  in  New  Jersey,  Kutcher  v. 
Williams,  3  Atl.  Rep.  257;  in  Oregon,  King  v.  Voos,  post^  281;  in  Wisconsin,  Dayton 
V.  Walsh,  2  N.  W.  Rep.  65. 

In  Pennsylvania  the  property  of  a  married  woman  is  not  subject  to  execution  for  the 
debts  of  her  husband  if^she  can  sliow  that  she  did  not  acquire  it  on  the  credit  of  her 
liasband.  Spering  v.  Laughlin,  6  Atl.  Rep.  54;  Tibbins  v.  Jones,  4  Atl.  Rep.  383; 
Kingsbury  v.  Davidson,  Id.  33;  Hess  v.  Brown,  2  Atl.  Rep.  416 ;  Simpson  v.  Kennedy,  3 
Atl.  Rep.'l91,  and  note;  Gregg  v.  George,  6  Atl.  Rep.  — ;  or  has  received  it  as  a  gift, 
Gibson  v.  Sutton,  6  Atl.  Rep.  — ;  Hess  v.  Brown,  2  Atl.  Rep.  416. 


(14  Or.  199) 

Thompson  v.  Hawley, 

(Supreme  Court  of  Oregon,    November  29,  1886.> 

1.  Specific  Perfobmakce— Pleading — Real  Agreement  Enforced. 

In  a  suit  for  the  specific  i)erforma!iceof  a  contract  for  the  sale  of  land,  the  de- 
fendant has  a  right  to  plead  a  contract  in  his  answer  different  from  the  one  alleged 
in  the  complaint,  and,  on  sucii  a  state  of  the  pleadings,  the  trial  court  will  ascer- 
tain from  the  evidence  which  was  the  real  agreement,  and  enforce  it  accordingly. 

2.  Vendor  and  Vendee — Construction  of  Contract — Title. 

Where,  in  a  contract  for  the  sale  of  land,  the  terms  are  such  as  to  bind  the 
grantor  to  convey  by  good  and  sufficient  deed,  or  to  make  a  good  and  sufficient 
conveyance,  he  can  only  perform  his  agreement  by  making  a  deed  that  will  pass  a 
good  title.  But  if  it  clearly  appears  from  the  contract  itself,  or  from  the  circum- 
stances accompanying  it,  that  the  parties  had  in  view  merely  such  conveyance  as 
will  pass  the  title  which  the  vendor  had,  whether  defeciive  or  not,  that  is  all  the 
vendee  can  claim  or  insist  upon. 

Appeal  from  circuit  court,  Lake  county. 

Suit  in  equity  for  specific  performance  of  a  contract  to  convey  cei-tain  lands 
situate  in  Lake  county,  Oregon.  Decree  for  the  plaintiff.  Defendant  ap- 
pealed.   The  facts  are  stated  in  the  opinion. 

Joshua  J.  Walton  and  John  Kelsay,  tot  appellant,  Hawley.  Warren  Truitt 
and  Wm,  H,  Holmes,  for  respondent,  Thompson. 

Stbahan,  J.    This  is  a  suit  in  equity,  brought  to  enforce  the  specific  per- 
formance of  a  contract  to  convey  certain  lands  situate  in  Lake  county,  Oregon. 
The  complaint  alleges,  in  substance,  these  facts:  "That  on  June  26,  1880, 
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at  Silver  Lake.  Oregon,  the  defendant  sold  to  the  plaintiflP  the  real  property 
l)articularly  described,  and  agreed  to  and  with  the  plaintiff  that,  upon  the 
payment  to  the  defendant  of  SI, 800,  with  interest  thereon  at  10  per  cent,  per 
annum  from  said  June  25, 1880,  the  said  sum  being  the  purchase  price  of  said 
land  as  agreed  upon  by  said  plaintiff  and  defendant,  and  that  said  defendant 
would  execute  and  deliver  to  plaintiff  a  good  and  sufficient  deed  that  would 
convey  to  tlie  plaintiff  the  title  in  fee-simple  to  said  lands;  that  on  said  twenty- 
fifth  day  of  June,  1880,  the  plaintiff  did,  by  virtue  of  and  under  the  said  sale, 
enter  into  the  possession  of  all  the  above-described  land,  and  ever  since  has 
been  and  now  is  in  the  actual  and  exclusive  possession  of  said  land,  and  has 
placed  permanent  improvements  thereon  of  the  value  of  $250;  that  on  June 
11,  1884.  the  plaintiff  paid  to  the  defendant  the  full  sum  of  81,800,  together 
with  interest  tliereon  at  the  rate  of  10  per  cent,  per  annum  from  June  25, 
1880,  and  that  defendant  received  the  same  in  full  payment  for  said  land,  and 
that  sard  plaintiff  has  duly  performed  all  the  conditions  of  said  contract  on 
his  part  to  be  performed;  that  the  defendant,  though  frequently  requested, 
has  failed,  neglected,  and  refused,  and  still  neglects  and  refuses,  to  make,  exe- 
cute, or  deliver  to  tlie  plaintiff  any  deed  whatever  to  said  premises,  and  has 
wholly  failed  and  refused  to  convey  to  plaintiff  any  title  whatever  to  said 
land." 

The  defendant's  answer  is  as  follows: 

"The  defendant  herein,  for  answer  to  plaintiff's  amended  complaint,  denies 
that  the  defendant  sold  the  premises  described  in  plaintiff's  complaint,  par- 
ticularly described  as  the  N.  E.  J  of  section  8,  the  N.  W.  J  of  N".  W  J  of  sec- 
tion 9,  T.  28  S.,  R.  14  E.,  Lake  county,  Oregon,  except  as  hereinafter  alleged 
in  defendant's  separate  and  further  answer;  denies  that  defendant  promised 
or  agreed,  or  in  any  manner  undertook,  to  make  the  best  title  to  plaintiff  that 
the  defendant  could,  as  the  heir  of  Lyman  L.  Hawley,  and  perfect  the  same; 
and  denies  that  he  (defendant)  promised  or  agreed  to  make  any  title  to  said 
premise^,  except  as  hereinafter  alleged ;  denies  that  defendant  did  on  June 
25,  1880,  or  at  any  other  time,  make  or  execute  or  deliver  to  plaintiff,  or  any 
other  person,  the  instrument  of  writing  set  out  in  plaintiff's  complaint;  de- 
nies tliat  said  instrument  of  writing  is  correctly  set  out  in  plaintiff's  com- 
plaint; denies  that  the  instrument  of  writing  signed  by  this  defendant  con- 
tained the  words  'and  perfect  same, '  or  was  intended  to  contain  the  same; 
denies  that  defendant  promised  or  agreed  to  perfect  the  same,  meaning  the 
title  to  said  premises;  denies  that  said  instrument  in  writing  was  so  delivered 
to  plaintiff  as  evidence  of  the  sale  of  said  property  as  aforesaid,  or  the  land 
described  therein  as  the  hay  ranch  belonged  to  the  estate  of  Lyman  L.  Haw- 
ley, except  as  hereinafter  alleged;' denies  that  on  said  twenty-fifth  of  June, 
1880,  the  plaintiff,  by  virtue  of  the  sale  above  set  forth,  entered  into  posses- 
sion of  said  above-described  premises,  or  ever  since  has  been  in  actual  or  ex- 
clusive possession  of  said  land,  excepting  as  hereinafter  alleged;  denies  that 
defendant  has  failed  to  perform  the  conditions  of  his  contract  in  this,  that 
,  he  has  failed,  neglected,  or  refused,  or  still  neglects  or  refuses,  to  make  the 
proof  of  reclamation,  or  pay  the  balance  of  the  purchase  price  for  said  land; 
denies. that  there  was  ever  such  a  contract  made  or  entered  into  between 
plaintiff  and  defendant;  denies  that  defendant  agreed  or  promised  to  make 
proof  of  reclamation,  or  pay  the  balance  of  the  purchase  price  for  said  land;" 
denies  that  defendant  has  wholly  failed  or  neglected  or  refused,  or  still  neg- 
lects or  refuses,  to  make  any  kind  of  conveyance  to  the  plaintiff  of  any  title 
whatever  in  or  to  said  described  lands. 

"And,  for  a  further  and  separate  answer  and  defense,  the  defendant  alleges 
that  on  or  about  the  twenty-fifth  day  of  June,  1880,  the  defendant  agreed  to 
sell  to  the  plaintiff  a  ciertain  lot  of  sheep,  being  1,505  head,  at  $1.50  per  head, 
and  all  his  right  and  title  in  and  to  the  hay  ranch  of  Lyman  L.  Hawley,  son 
of  defendant,  together  with  certain  personal  property,  as  follows :    The  kitchen 
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anl  household  furniture,  two  head  of  cow  i,  two  calves,  one  horse,  two  wag- 
ons, set  of  harness,  mowing-machine,  hay-rake,  forks,  and  other  tools  belong- 
ing to  the  ranch,  and  2,500  poles. 

"Defendant  alleges  it  wastigreed  and  understood  by  and  between  plaintiff 
and  defendant,  at  the  time  mentioned,  that  the  defendant  would  make,  exe- 
cute, and  deliver  to  said  plaintiff  a  quitclaim  deed  to  said  premises,  and  that 
plaintiif  could  make  proof  of  reclamation,  and  pay  the  balance  of  the  purchase 
price  to  the  state  of  Oregon,  if  the  state  of  Oregon  held  the  said  premises  iis 
swamp  and  overflowed  land. 

"Defendant  alleges  that  the  personal  property,  consisting  of  the  kitchen 
and  household  furniture,  two  cows  and  calves,  one  horse,  two  wagons,  on© 
set  of  harness,  mowing-machine,  hay-rake,  forks,  tools,  and  2,500  poles, 
which  were  turned  in  with  the  ranch,  were  intended  to  pay  the  said  plaintiff 
for  the  balance  due  the  stata  of  Oregon  on  the  purdiase  price  of  said  land, 
and  the  said  personal  property  last  mentioned  was  turned  over  and  delivered 
to  said  plaintiff  in  such  consideration,  and  accepted  by  him;  that  said  per- 
sonal property,  as  delivered  to  said  plaintiff,  was  of  the  reasonable  value  of 
$300;  that  at  the  time  of  making  such  sale  of  said  premises  the  defendant 
was  offered  the  sum  of  $2,000  for  the  same,  if  the  defendant  would  miike  a 
warranty  deed  to  the  same. 

"The  defendant  alleges  that  said  plaintiff  wrote  the  said  bill  of  sale  of  the 
personal  property,  and  memorandum  of  the  sale  of  said  hay  ranch,  set  up  in 
plaintiff's  complaint,  and  read  the  same  to  this  defemiant  in  the  presence  of 
the  said  witnesses  signed  thereto,  and  that,  if  the  said  words  *  and  perfect  the 
same'  were  written  in  said  instrument,  the  said  plaintiff  failed  and  neglected 
to  read  the  same  to  defendant,  or  that  defendant  did  not  understand  the  same, 
thereby  intending  to  deceive  and  cheat  this  defendant;  that  defendant  did  not 
read  said  instrument  of  writing,  but  relied  wholly  upon  the  said  plaintiff  to 
write  the  same,  and  read  the  same  to  this  defendant.  Defendant  alleges  that 
he  would  not  have  signed  the  said  instrument  of  writing  if  said  words  *  and 
perfect  the  same '  had  been  read  to  him,  or  if  he  had  known  the  said  instru- 
ment of  writing  contained  said  words. 

"And  defendant  further  alleges  that  before  the  said  contract  was  consum- 
mated, before  the  said  property,  or  any  part  thereof,  was  delivered  to  plain- 
tiff, and  before  the  said  plaintiff  would  make  any  payment  on  said  contract, 
the  defendant,  at  the  special  instance  and  request  of  said  plaintiff,  made,  exe- 
cuted, and  delivered  to  plaintiff,  on  or  about  the  third  day  of  July,  1880,  a 
bond  for  a  deed  of  said  premises;  that  the  said  defendant  delivered  said  bond 
to  the  said  plaintiff  on  or  about  the  third  day  of  July,  1880;  and  thereupon 
the  said  plaintiff  made  a  payment  on  said  contract  of  about  $2,000,  and  the 
defendant  then  and  there  delivered  the  said  pei*sonal  property  and  said  real 
estate  to  the  said  plaintiff. 

"  That  the  said  bond  for  a  deed  to  said  premises  was  then  and  there  read 
over,  and  accepted  by  said  plaintiff,  and  has  been  in  his  possession  ever  since 
said  time,  and  is  now  in  his  possession;  that  the  said  bond  for  a  deed  to  said 
premises  is  in  words  and  figures  as  follows,  except  the  acknowledgment" 
thereto,  and  the  defendant  has  no  copy  thereof,  the  same  being  in  the  posses- 
sion of  said  plaintiff,  to- wit: 

"•  Know  all  men  by  these  presents,  that  I,  Ira  L.  Hawley,  sole  heir  and  legal 
representative  of  the  estate  of  L.  L.  Hawley,  deceased,  of  the  county  of  Lane, 
state  of  Oregon,  am  held  and  firmly  bound  unto  George  Thompson,  of  the 
county  of  Lake,  state  of  Oregon,  in  the  sum  of  eighteen  hundred  dollars,  gold 
coin  of  the  United  States  of  America,  to  be  paid  to  the  said  George  Thompson, 
his  executors,  administrators,  or  assigns,  for  which  payment,  well  and  truly 
to  be  made,  I  bind  myself,  my  heirs,  executors,  and  administrator,  firmly  by 
these  presents.  Sealed  with 'my  seal,  and  dated  the  third  day  of  July,  A.  D. 
1880. 
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***  The  condition  of  the  above  obligation  is  such  that  if  the  above-bounrU  n 
obligor  shall,  on  or  before  the  third  day  of  July,  A.  D.  1884,  make,  execute, 
and  deliver  unto  the  said  George  Thompson — provided  that  the  said  George 
Thompson  shall,  on  or  before  that  day,  have  paid  to  the  said  obligor  the  sum 
of  S180  yearly,  as  the  annual  interest  upon  $1,800,  at  ten  per  cent.,  and  at  the 
end  of  four  years  from  this  date  the  sum  of  81,800,  the  price  agreed  to  be  paid 
therefor — a  good  and  sufficient  conveyance,  with  full  warranty  only  against 
my  heirs,  executors,  and  administrators,  all  that  tract  of  land  belonging  to  the 
estate  of  L.  L.  Hawley,  deceased,  situate  In  the  county  of  Lake,  state  of  Ore- 
gon, bounded  and  described  as  follows,  to-wit:  The  N.  E.  J  of  sec.  8,  and  N. 
W.  4  of  N.  W.  4  of  sec.  9,  T.  28  S.,  R.  14  E.,  containing  200  acres,— then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force. 

[Signed]  "«  Ira  Hawley. 

"'Done  in  the  presence  of 
"'R.  B.  Hatton. 
"'J.Knox.' 

"The  said  bond  for  a  deed  above  described  and  set  forth  v  as  duly  acknowl- 
edged before  R.  B.  Hatton,  county  cUrk  of  Lake  county,  Oregon,  but  ^hat 
the  defendant  has  no  copy  of  said  acknowledgment,  and  cannot  set  out  a  copy 
of  the  same  in  this  answer;  that  the  said  last-mentioned  instrument  of  writ- 
ing contains  all  the  terms  of  the  contract  for  the  sale  of  said  real  estate  between 
the  plaintiff  and  defendant.  The  defendant  alleges  that  he  has  fully  and  com- 
pletely executed  and  complied  with  the  said  contract  set  forth  in  said  bond 
for  a  deed." 

That  on  or  about  the  third  day  of  January,  1885,  the  said  defendant  made, 
executed,  and  duly  acknowledged  a  deed  of  conveyance,  conveying  to  the  said 
plaintiff  all  the  right,  title,  and  interest  of  the  said  defendant  in  and  to  the 
said  premises,  describing  the  said  land  in  said  conveyance  as  the  I^.  E.  J  of 
section  8,  and  N.  W.  J  of  N.  W.  J  of  sec.  9,  township  28  S.,  range  14  E.,  con- 
taining 200  acres,  m  the  county  of  Lake,  state  of  Oregon;  that  the  said  de- 
fendant, through  his  agent,  William  Lane,  tendered  said  deed  of  conveyance 
to  the  said  plaintiff,  George  Thompson,  at  Lake  county,  Oregon,  and  he,  the 
said  George  Thompson,  refused  to  accept  the  same. 

The  defendant  alleges  that  he  is  now,  and  has  been  at  all  times  since  the 
expiration  of  said  bond,  ready  and  willing  to  comply  with  the  conditions  of 
said  bond;  that  a  deed  conveying  all  the  right,  title,  and  interest  in  and  to 
said  premises  is  now  ready  to  be  delivered  to  said  plaintiff,  executed  and  duly 
acknowledged  according  to  law.  The  defendant  further  alleges  that  at  the 
time  of  delivering  said  bond  to  plaintiff  he  also  delivered  to  him  (plaintiff) 
the  receipt  from  the  state  of  Oregon  for  20  per  cent,  paid  on  said  lands  by 
said  L.  L.  Hawley,  deceased,  which  was  to  aid  said  plaintiff  to  make  proof  in 
acquiring  a  title  for  said  lands  from  the  state  of  Oregon,  and  which  receipt  is 
now  in  the  possession  of  said  plaintiff. 

All  of  the  foregoing  answer  included  in  quotation  marks  was,  on  motion  of 
the  plaintiff,  stricken  out,  and,  the  cause  having  been  tried,  the  plaintiff  ob- 
tained a  decree  from  which  this  appeal  is  taken.  The  propriety  of  the  ruling 
of  the  court  in  striking  out  defendant's  answer  is  the  first  question  demand- 
ing attention.  That  the  defendant  had  a  right  to  plead  a  contract  in  his  an- 
swer different  from  the  one  alleged  in  the  complaint  1  have  no  doubt.  It  is 
new  matter,  constituting  a  defense.  This  part  of  the  answer  presented  an 
issue  that  was  material.  If  the  contract  pleaded  in  the  answer  was  the  only 
contract  made  between  the  parties,  then  it  constituted  a  defense  to  the  plain- 
tiff's suit.  On  such  a  state  of  the  pleadings  the  trial  court  would  ascertain 
from  the  evidence  which  was  the  real  agreement,  and  enforce  it  accordingly. 
The  defendant,  by  his  answer,  having  submitted  to  specific  performance  of  the 
agreement  set  up  by  him,  is  entitled  to  a  decree  in  accordance  with  the  an- 
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swer,  if  the  some  is  sustained  by  the  evidence.  Wat.  Spec  Perf .  8 101 ;  Brad- 
ford v.  Union  Bank  of  Tennessee,  13  How.  69.  Some  of  the  authorities  hold 
that  if  the  agreement  alleged  in  the  answer  is  the  real  agreement,  the  suit 
must  be  dismissed,  (Byrne  v.  Romaine,  2  £dw.  Ch.  445;)  but  I  think  the  other 
the  better  rule,  for  the  reason  that  the  litigation  is  terminated  more  promptly, 
and  at  less  expense,  and  the  rule  seems  to  be  supported  by  the  better  au- 
thority. 

On  the  argument  counsel  for  the  plaintiff  insisted  that,  in  case  of  an  exec- 
utory agreement  for  the  sale  of  real  property,  the  law  implies  a  warranty  of 
title,  and  that  the  terms  in  the  agreement,  requiring  a  good  and  sufficient 
conveyance,  bind  the  vendor  to  convey  a  good  title;  and  cite  Burwell  v.  Jack- 
son,  9  N.  Y.  585.  I  have  also  examined  Cogan  v.  Cook,  22  Minn.  137,  and 
Shreck  v.  Pierce^  3  Iowa,  850,  and  authorities  there  cited;  also  Porter  v. 
Noyes,  11  Amer.  Dec.  30,  and  note.  On  the  other  hand,  counsel  for  appellant 
contend  that  the  terms  "good  and  sufficient  conveyance,"  in  the  writmg  set 
up  in  the  answer,  import  a  deed  which  shall  be  in  proper  form  to  p>ass  to  the 
grantee  whatever  title  the  vendor  had  at  the  time  of  the  sale,  and  no  more; 
and  they  cite  Gazley  v.  Price,  16  Johns.  269;  Tinney  v.  Ashley,  15 Pick.  552; 
Aiken  v.  Sandford,  5  Mass.  493;  Parker  v.  Parmele,  20  Johns.  130;  Brotvn  v. 
CoviUaud,  6  Cal.  573;  Oreen  v.  Covlllaud,  lOCal.322;  Barrow  v.  Bispham, 
11  N.  J.  Law,  119;  and  some  other  authorities.  On  this  subject  the  earlier  au- 
thorities are  in  conflict,  and  not  easily  reconciled.  It  seems  to  me  that  the  more 
reasonable  rule  is  that  where  the  terms  of  the  contract  are  such  as  to  bind  the 
grantor  to  convey  by  good  and  sufficient  deed,  or  to  make  a  good  and  sufficient 
conveyance,  he  can  only  perform  his  agreement  by  making  a  deed  that  will 
pass  a  good  title.  But  if  it  clearly  appears  from  the  contract  itself,  or  from 
the  circumstances  accompanying  it,  that  the  parties  had  in  view  merely  such 
conveyance  as  will  pass  the  title  which  the  vendor  had,  whether  defective  or 
not,  that  is  all  the  vendee  can  claim  or  insist  upon.  Porter  v.  Noyes,  11 
Amer.  Dec.  30,  and  note,  where  the  later  authorities  are  ^collated.  By  the 
torms  of  the  contract  pleaded  by  the  defendant  he  was  bound  to  make  "a  good 
and  sufficient  conveyance,  with  full  warranty  only  against  my  heirs,  execu- 
tors, and  administrators."  If  this  was  the  agreement,  it  bound  the  defend- 
ant to  convey  such  title  as  he  had,  and  which  conveyance  must  contain  the 
covenants  mentioned  in  the  writing.  On  the  other  hand,  if  the  agreement  is 
as  set  out  in  the  complaint,  it  can  only  be  peilormed  by  the  vendor's  making 
and  delivering  a  deed  that  shall  vest  the  fee  in  the  vendee.  Such  a  contract 
requires  a  conveyance  that  shall  be  good  in  form  and  good  in  substance,  and 
that  shall  vest  in  the  grantee  a  fee-simple  in  the  land  conveyed. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings. The  defendant  may  apply  to  the  court  below  for  leave  to  amend  his 
answer,  if  he  shall  be  so  advised. 

(The  other  judges  concur.) 

(71  Cal.  393) 

Bko^vn  t>.  Weldon.    (No.  9,606.) 
{SupretM  Conri  of  Qtlifoniia,    December  9,  1886.) 

1.  PjioMiaeoBT  NoTKs— Action  on— Pleadino— Copt  of  Note— Codb  Civil  Pboo.  Cal. 

I  447. 

Under  section  447,  Code  Civil  Proc.  Cal.,  providing  that  the  "K^uineness  and  due 
execution  of  a  proinis!>iory  note  are  deemed  admitted  "  when  a  copy  of  the  note  is  set 
out  in  the  complaint,  and  no  answer  under  oath  is  filed,  a  demurrer  to  a  com- 
plaint  in  an  action  on  a  promissory  note  will  not  be  sustained  on  the  ground  that 
it  does  not  allege  that  defendant  promised  to  pay  the  note,  when  a  co])y  of  the  note 
is  so  set  out  in  the  complaint. 

2.  Sams — When  and  Where  Made — Prbsuuptions. 

A  copy  of  a  promissory  note  being  set  out  in  the  complaint  in  an  action  thereon, 
the  complaint  is  not  demurrable  on  the  ground  that  it  contained  no  allegation  as 
to  when  and  where  it  was  made,  as,  prima  facie^  it  was  made  when  and  where  it 
bore  date. 


Digitized  by 


Google 


Or.]  KING  V.  voos.  281 

Department  1.    Appeal  from  superior  court,  Alameda  county. 

This  is  an  action  on  a  promissory  note.  The  complaint  alleges  that  de- 
fendant is  indebted  to  plaintiff  in  the  sum  of  $765;  sets  up  a  copy  of  the  note; 
alleges  its  delivery  to  Mrs.  L.  H.  Brown,  the  payee,  its  indorsement  by  her 
to  plaintiff,  and  his  ownership;  that  the  note  is  long  past  due  and  owing  to 
him;  that  there  is  now  due  thoreon  the  full  sum  of  $500,  and  interest  from 
its  date  at  1  per  cent*,  per  month,  amounting  to  the  full  sum  of  $765,  no  part 
of  either  principal  or  interest  having  been  paid.  The  defendant  demurred  to 
the  complaint  because  (1)  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject-matter  of  the  action;  (2)  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  (3)  the  complaint  is 
ambiguous,  unintelligible,  and  uncertain,  in  this:  that  it  does  not  state  when 
or  w£iere  said  pretended  promissory  note  \^as  made,  or  that  defendant  ever 
promised  to  pay  the  same,  or  any  part  thereof.  Demurrer  overruled.  De- 
fendant answered.  Oause  tried.  Judgment  for  plaintiff.  Defendant  ap- 
peals from  the  judgment,  and  from  the  order  denying  his  motion  for  a  new 
trial. 

Welles  «§  Whitmorej  for  appellant.    H.  P.  Brovm,  for  respondent. 

McKiNSTRY,  J.  The  complaint  is  inartiflcially  and  loosely  drawn.  But 
we  do  not  think  it  fails  to  state  a  cause  of  action ;  nor  is  it  subject  to  demurrer 
as  ambiguous  or  uncertain.  But  it  so  far  departs  from  established  prece- 
dents, and  so  nearly  approaches  the  line  which  separates  pleading  which  may 
be  tolerated,  though  not  approved,  from  pleading  radically  defective,  that  we 
refuse  to  treat  this  appeal  as  frivolous. 

Defendant's  motion  for  nonsuit  was  properly  denied.  The  genuineness  and 
due  execution  of  the  promissory  note  were  admitted.  Code  Civil  Proc.  447. 
Prima  facie,  it  was  made  when  and  where  it  bore  date.  The  Undings  are 
sufficient. 

Judgment  and  order  affirmed. 

We  concur:    Myrick,  J.;  Thornton,  J. 

(14  Or.  M) 

King  v.  Voos  and  others. 

(Supreme  Court  of  Oregon.    November  9,  1886.) 

Husband  and  Wif»— Right  of  Husband's  Cbeditobs  to  Wife's  Propebtt— Gratuixoub 
Service  of  Husband  to  Wife. 

Where  a  wife  engages  in  business,  the  husband  has  a  right,  as  against  his  credit- 
ors, to  work  for  her  without  compensation,  and  they  cannot  charge  her  property 
with  his  debts  on  the  ground  that  the  relation  between  her  and  her  husband  is  a 
IVaud  on  tbeni.^ 

/.  C.  Moreland,  for  appellant.  King.  T.  iV.  Strong  and  E.  B.  Williams, 
for  respondents,  Voos  and  others. 

Lord,  C.  J.  This  suit  is  a  creditors'  bill  seeking  to  subject  certain  real 
property  described  in  the  complaint,  owned  by  the  defendants  Fordice  Bros.,  to 
the  payment  of  certain  judgments  recovered  against  Q.  Voos,  the  husband  of 
Fredericka  Voos.  The  defendant  Fredericka  claims  that  the  property  referred 
to  was  bought  with  her  own  money,  earned  and  accumulated  from  her  res- 
taurant business;  that  it  was  owned,  conducted,  and  carried  on  by  her  in  her 
own  name,  and  for  her  own  benefit;  that  she  contracted  all  bills  in  her  own 
name,  and  was  individually  responsible  for  all  debts ;  and  that  her  husband  only 
assisted  her  with  his  services  in  the  management  of  the  business.  The  judg- 
ments which  it  is  sought  to  satisfy  out  of  this  property  were  recovered  against 

>See  note  at  end  of  case 
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the  defendant  Q.  Voos  several  years  prior  to  Fredericka's  engagement  in  the  res- 
taurant business.  The  evidence  shows  that  in  the  spring  of  1875  the  defendant 
Q.  Voos  went  to  California,  where,  shortly  after,  his  wile  joined  him,  and  that 
from  that  time  until  the  fall  of  1876,  when  he  returned  to  Portland,  he  had 
engaged  in  various  kinds  of  business,  at  different  places  in  that  state,  all  of 
which  proved  to  be  failures  in  a  business  point  of  view.  Returning  again  to 
Portland,  although  without  means,  with  the  assistance  of  friends,  during  the 
next  three  years,  be  made  several  other  business  adventures,  all  of  which 
were  attended  with  a  like  result.  At  this  juncture  in  their  affairs,  when  the 
husband  was  without  money,  or  credit,  or  business,  the  wife  recognized  that 
something  must  be  done,  and  presently,  to  provide  a  support  for  their  family, 
which  consisted  of  eight  children,  besides  the  defendants.  An  opportunity 
offering,  in  the  fall  of  1879,  she  leased  the  restaurant  and  dining  rooms  of  the 
Occidental  Hotel,  and  l)egan  in  her  own  behalf,  and  on  her  own  individual 
responsibility,  the  restaurant  business.  The  arrangement  entered  into  at  that 
time  was  regarded  as  a  desirable  one,  and  which  required  no  particular  outlay 
of  money;  and  all  the  facts  and  circumstances  show  that  this  transaction, 
from  its  inception,  and  all  other  matters  subsequently  connected  with  it.  was 
bona  fide;  that  she  was  the  party  trusted  and  responsible  for  all  the  obliga- 
tions it  imposed,  and  all  other  engagements  incidental  to  the  management 
and  prosecution  of  the  business.  Without  entering  into  detail,  it  is  sufficient 
to  say  that  during  the  intervening  years,  she  was  the  responsible  head  of  the 
business,  contracting  and  paying  all  its  obligations  of  whatever  kind,  and 
managing  and  directing  \\k  affairs  with  such  prudence,  economy,  and  fore- 
sight as  avoided  disaster,  and  secured  financial  success.  The  profits  of  the 
business,  when  accruing,  she  prudently  husbanded,  and,  as  the  result  has 
since  proven,  invested  them  wisely  and  successfully.  The  property  in  ques- 
tion, which  is  now  sought  to  be  subjected  to  the  payment  of  the  judgments 
against  the  husband,  was  bought  by  her  direction,  and  for  her,  with  her 
money  thus  acquired,  and  the  deed  was  executed  to  her,  and  in  her  name,  and 
is  so  recorded. 

As  to  these  general  facts  there  can  be  no  dispute,  although  it  was  intimated 
that  the  arrangement  to  carry  on  the  business  was  fictitious,  and  designed  as 
a  cover  of  fraud.  The  main  contention,  however,  arises  out  of  the  circum- 
stance that  her  husband,  whose  services  were  valuable,  assisted  her  in  con- 
ducting the  business,  without  compensation,  and  that  it  would  be  a  fraud  in 
law  to  allow  her  to  retain  the  benefit  of  them,  at  least  in  excess  of  what  is 
required  to  support  the  family.  Let  it  be  understood  that  the  evidence  satis- 
fies us  that  the  business  was  her  own,  and  honestly  carried  on  by  her.  sep- 
arately from  her  husband.  In  such  case,  it  is  clear  that  the  relation  of  em- 
ploye and  employer,  and  principal  and  agent,  may  exist  between  the  husband 
and  wife,  without  subjecting  her  interest  in  the  business,  or  the  acquisitions 
arising  out  of  it,  to  the  debts  of  the  husband.  The  mere  fact  that  the  defend- 
ant employs  her  husband  does  not  make  the  business  in  which  she  embarks 
or  carries  on  his  business,  nor  is  it  perceived  why,  if  she  needs  an  agent  or 
servant  to  assist  her  in  the  conduct  of  her  business,  she  may  not  employ  her 
husband  as  well  as  a  stranger.  Those  relations  may  exist  in  the  law,  and  are 
not  inconsistent  with  good  faith  and  fair  dealing. 

But  can  the  husband  give  his  services  to  the  wife,  in  her  separate  business, 
without  committing  a  fraud  upon  his  creditors,  or  rendering  her  interest  in 
the  business  liable?  It  is  said  by  Mr.  Bump  that  "an  arrangement  by  which 
the  husband  acts  as  his  wife's  agent,  without  any  compensation,  or  for  a  com- 
pensation that  is  insufficient,  is,  in  effect,  an  attempt  to  make  a  voluntary 
conveyance  of  the  products  of  his  skill  and  labor  in  her  favor,  and  is  void  as 
against  creditors."  Bump,  Fraud.  Conv.  270.  But  this  proposition,  as  thus 
stated,  is  thought  not  to  be  accurate,  nor  sustained  by  the  decisions  cited  in 
the  note.    See  opinion  of  Buskibk,  J.,  in  Cooper  v.  Ham,  49  Ind.  393;  and 
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also  Miller  v,  Peckt  18  W.  Va.  81.  It  is  freely  admitted,  on  acount  of  the 
opportunity  that  the  marriage  relation  affords  the  husband  and  wife  to  con- 
duct a  scheme  to  defraud  creditors,  that  the  transaction  ought  to  be  vigilantly 
scrutinized,  particuhirly  when  fraud  is  charged.  Any  device  designed  to 
cover  tlie  property  or  acquisitions  of  the  husband  debtor,  or  to  conduct  his 
business  in  the  name  of  the  wife,  or  some  member  of  the  family,  to  defraud 
creditors,  is  a  sham  and  a  fraud,  wliich,  when  discovered,  the  law  will  not 
tolerate,  but  brand  with  the  mark  of  its  condemnation.  But  the  mere  fact 
that  the  husband  gives  his  services  to  the  wife  in  the  conduct  of  her  separate 
business  is  not,  of  itself,  sufficient  to  vitiate  it  with  fraud,  or  to  make  her  in- 
terest in  the  business,  or  the  profits  arising  out  of  it,  chargeable  with  his 
debts. 

In  Abbey  v.  Deyo,  44  N.  Y.  343,  it  was  held  that  a  husband  may  work  for 
his  wife  in  the  management  of  her  separate  business  or  property,  without 
any  compensation,  and  tl)at  his  creditors  will  not  thereby  acquire  any  rigjits 
:igainst  the  wife,  or  her  property.  Hunt,  J.,  said:  "In  arguing  this  point 
the  appellant's  counsel  insists  that  the  services,  the  time,  and  talents  of  the 
husband  are  valuable,  and  he  has  no  more  right  to  give  them  to  his  wife,  as 
against  his  creditors,  than  to  give  to  her  his  property  to  their  prejudice.  The 
one,  he  says,  is  as  much  their  property  as  the  other.  The  argument  is  en- 
tirely unsound.  The  property  of  a  debtor,  by  the  laws  of  all  commercial 
countries,  belongs  to  his  creditors.  He  must  be  just  before  he  is  generous. 
He  must  pay  before  he  gives.  Not  so  with  his  talents  and  his  industry. 
Whether  he  has  much,  or  little,  or  nothing,  his  first  duty  is  to  support  his 
family.  The  instinctive  impulse  of  every  just  man  holds  this  to  be  the  first 
purpose  of  his  industry.  The  application  of  the  debtor's  property  is  rightly  di- 
rected to  the  payment  of  his  debts.  He  cannot  transjwrt  it  to  another  coun- 
try, transfer  it  to  liis  friend,  or  conceal  it  from  his  creditor.  Any  or  all 
these  things  he  may  do  with  his  industry.  He  is  at  liberty  to  transfer  his 
person  to  a  foreign  land.  He  may  bury  his  talent  in  the  earth,  or  he  may 
give  it  to  his  wife  or  friend.  No  law,  ancient  or  modern,  of  which  I  am 
aware,  has  ever  held  to  the  contrary.  No  country,  unless  both  barbarous  and 
heathen,  has  ever  authorized  the  sale  of  the  person  of  the  debtor  for  the  saUs- 
factionof  his  debts."  And  Earl,  J.,  said:  "The  creditors  of  an  insolvent 
have  no  claim  upon  his  services.  They  cannot  compel  him  to  work  and  earn 
wages  for  their  benefit,  and  hence  he  does  not  defraud  them,  if  he  chooses  to 
give  away  his  services  by  working  gratuitously  for  another.  The  husband 
may,  therefore,  in  the  management  of  his  wife's  separate  business  or  prop- 
erty, work  for  her,  as  any  person  might,  without  any  compensation,  and  his 
creditors  would  not  tliereby  gain  any  right  against  the  wife,  or  her  property, 
and  would  liave  no  legal  right  to  coniplain."  See,  also,  2  Bish.  Law  Mar. 
Worn.  §§  450-466. 

The  law  gives  the  creditor  no  power  over  the  volition  of  his  debtor,  so 
that  he  may  direct  or  control  his  future  labors,  or  his  contracts  relating  ^)  the 
future.  Whether  the  debtor  shall  exercise  his  volition,  by  laboring  in  his 
own  behalf  or  for  another,  is  a  matter  of  his  own  free  choice,  which  the  cred- 
itor cannot  coerce,  control,  or  prevent.  If  he  choose  to  work  for  himself,  the 
acquisitions  of  his  labors  belong  to  him  and  the  creditor,  and  the  creditor  may 
lay  hold,  and  apply  them  to  the  payment  of  his  debt.  On  the  other  hand,  if 
he  choose  to  give  his  services  to  his  wife  in  the  management  of  her  separate 
property  or  business,  the  fruit  of  such  labor  is  not  his,  but  another's,  and,  on 
principle,  the  creditor  cannot  seize  and  appropriate  it  to  the  payment  of  his 
debt.  So  that,  if  a  husband  choose  to  give  his  wife  bis  services  in  the  con- 
duct of  her  separate  business,  the  creditor,  having  no  power  over  his  voli- 
tion, or  to  compel  him  to  work  for  his  benefit,  is  not  defrauded;  nor  is  the 
fact  of  such  service  any  ground  for  subjecting  her  interest  in  such  business, 
or  the  profits  arising  out  of  it,  to  the  payment  of  her  husband's  debts. 
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There  does  not  appear  by  the  record  to  have  been  any  contract  of  employ- 
ment between  the  husband  and  wife.  He  seems  to  have  rendered  his  serv- 
ices gratuitously,  although  they  were  valuable,  and  from  the  part  he  took 
was,  as  to  the  other  employes,  so  to  speak,  "foreman  of  the  gang."  The 
responsibility  of  providing  for  the  family  the  wife  undertook  out  of  her  sep- 
arate business,  and  if  she  derived  any  assistance  from  him  it  arose  out  of  tlit* 
circumstances  detailed.  Under  the  act  of  1880  the  wife  was  released  of  all 
"civil  disabilities"  not  imposed  upon  the  husband,  except  the  right  to  vote, 
(Sess.  Laws  1880,  p.  6;)  and  her  property  is  equally  liable  for  the  expenses  of 
the  family,  (Sess.  Laws  1878.)  Her  right  to  acquire  property,  to  enjoy  the 
fruits  of  her  labor,  or  to  hold  and  invest  the  profits  arising  from  the  success- 
ful management  of  her  own  trade  or  business,  ctin  no  longer  be  disputed; 
and  when,  by  her  industry,  prudence,  economy,  and  business  foresight,  she 
acquires  property  in  the  management  of  her  separate  business,  it  is  her  pro|)- 
erty,  and  not  his,  and  cannot  be  liable  for  his  debts. 

drtie  case  was  very  thoroughly  examined  by  the  learned  referee,  and  subse- 
quently confirmed,  after  full  argument  and  thoughtful  consideration,  by  the 
court,  and  the  result  reached  is  in  accordance  with  our  views,^  and  the  decree 
must  beatiirmed. 

NOTE. 

The  relation  of  employer  and  employed,  or  principal  and  a^ent,  may  exist  between 
wife  and  husband,  without  subjecting:  the  wife's  property  to  liability  for  debtd  of  tlie 
husband,  Kutcher  v.  Williams,  (N.  J.)  3  Ati.  Rep.  267;  Shuster  v.  itaiser.  (Pa.)  2  Atl. 


it  is  a  proper  subject  of  judicial  inquiry  wiiether  or  not  such  agency  is  fraudulent,  and 
intended  to  cover  the  substantial  ownership  of  the  husband  m  the  product  resulting 
from  his  ser^'ices,  Ladd  v.  Newell,  (Minn.)  24  N.  W.  Rep.  364. 

In  contests  with  the  creditors  of  her  husband,  the  burden  is  on  the  wife  of  proving 
that  property  purchased  during  coverture  was  paid  for  with  funds  not  furnished  by  the 
husband,  Simms  ▼.  Morse,  2  Fed.  Rep.  325:  Kingsbury  v.  Davidson,  (Pa.)  4  Atl.  Rep. 
33;  Smith  v.  Bailey.  (Tex.)  1  S.  W.  Rep.  627 ;  but  in  MinnesoU  such  questions  are  to  be 
determined  on  the'fair  preponderance  of  the  evidence,  Laib  v.  Brandenburg,  25  N.  W. 
Rep.  803. 

As  to  what  constitutes  the  separate  property  of  a  married  woman,  and  bow  far  it  is 
exempt  from  liability  to  her  husband's  creditors,  see  Harris  v.  Harris,  (Cal.)  ante,  274. 


ai  Cal.  876) 

Roche  t>.  AVare,  Adm'r,  etc.    (No.  11,282.) 

(SupretM  Court  of  Oalifontia.    December  6,  1886.) 

WrrNiM— CoMPBTENCY— Tbansactioks  with  Deceased  Persons— Pboof  of  Aooquht- 
BooKS— Code  Civil  Pboc.  Cal.  J  1880. 

Section  1880,  Code  Civil  Proc.  Cal.,  proviuine  that  "parties  to  an  action  ^  *•  • 
against  an  executor  or  administrator  upon  a  claim  or  demand  against  theesu^te  of 
a  deceased  person,  as  to  any  matter  of  fact  occurring  before  the  death  of  such  de- 
ceased person,"  cannot  be  witnesses,  does  not  prevent  a  party  from  testifying,  in 
such  an  action,  to  prove  his  account-books  as  preliminary  to  their  introduction  in 
evidence;  and,  it  not  appearing  that  he  was  not  within  the  jurisdiction  of  the  court, 
books  proven  by  the  teslnnony  of  the  party's  wife  are  inadmissible. 

In  bank.     Appeal  from  superior  court,  Colusa  county. 
Stabler  <&  Jiayne,  for  appellant.     T.  J.  Uart  and  Geo,  A.  Blanchard,  for 
respondent. 

McKiNSTRY,  J.  Plaintiff's  books  of  account  were  admitted  in  evidence 
over  the  objection  of  defendant  that,  they  were  not  sufficiently  proved.  The 
only  evidence  on  which  the  books  were  admitted  consisted  of  testimony  of 
the  wife  of  plaintiff,  which  tended  to  prove  that  the  plaintiff  had  no  clerk; 
that  entries  were  made  in  original  books  by  the  plaintiff  on  the  evening  of 
each  day  purporting  to  be  charges  for  work  done  and  material  furnished  dur- 
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»ng  the  day;  and  that  the  accounts,  as  entered  in  the  blotter  6r  day-book, 
were  correctly  transferred  to  the  ledger. 

In  the  English  courts  tradesmen's  books  were  not  formerly  legal  evidence 
in  favor  of  the  party  making  them.  It  would  seem  that  the  practice  of  allow- 
ing a  party's  books  of  account  as  evidence  came  into  use  in  Kew  York  and 
New  Jersey  with  the  Dutch  colonists,  and  into  the  eastern  states  with  the 
English  colonists  from  Holland,  who  settled  in  New  England.  Beach  v.  Mills, 
5  (S)nn.  496;  Conklin  v.  Stamler,  8  Abb.  Pr.  395;  Introduction  to  1  E.  D. 
Smith.  It  would  seem,  also,  that,  by  the  Dutch  law,  the  cogency,  as  evidence, 
of  the  books  might  be  strengthened  by  the  testimony  of  the  party. 

Yet  in  Voshurgh  v.  Thayer,  12  Johns.  461,  it  would  appear  to  have  been 
assumed  that  the  party  could  not  testify  with  respect  to  his  own  books.  The 
supreme  court  of  New  York  there  held  that  books  of  account  ought  not  to  be 
admitted  "unless  a  foundation  is  first  laid  for  their  admission  by  proving  that 
the  party  had  no  clerk;  that  some  of  the  articles  charged  have  been  delivered; 
that  the  books  produced  are  the  account-books  of  the  party;  and  that  he  keeps 
just  and  honest  accounts ;  and  this  by  those  who  have  dealt  or  settled  with 
him."  And  the  court  added:  "Under  these  restrictions,  from  the  necessity 
of  the  case,  and  the  consideration  that  the  party  debited  is  shown  to  have  re- 
posed confidence  by  dealing  with  and  being  intrusted  by  the  other  party,  they 
are  evidence  for  the  consideration  of  the  jury."  In  subsequent  New  York 
cases  it  was  held  that  a  party's  books  of  account  were  inadmissible  unless  he 
proved,  not  only  that  he  kept  just  and  honest  accounts  by  those  who  had 
settled  with  him  by  his  books,  but  also  that  the  party  charged  had  dealt  with 
him,  and  that  some  of  the  articles  charged  were  actually  tendered  or  deliv- 
ered. Morrill  v.  Whitehead,  4  E.  D.  Smith,  239 ;  Conklin  v.  8tamler,  2  Hilt. 
432;  S.  C.  8  Abb.  Pr.  395. 

The  practice  of  all  the  other  states,  so  far  as  we  are  informed,  where  books 
of  account  are  admitted  in  evidence,  is  to  authorize,  at  least,  the  preliminary 
proof  to  be  made  by  the  party  himself.  In  a  note  to  section  118  of  the.  first 
volume  of  Greenleaf's  Evidence  it  is  said,  (many  cases  being  cited  to  sustain 
the  statement:)  "The  rules  of  the  several  states  with  regard  to  the  admission 
of  this  evidence  are  not  perfectly  uniform;  but  in  what  is  about  to  be  stated 
it  is  believed  they  concur.  *  ♦  ♦  If  the  books  appear  to  be  free  from  fraud- 
ulent practices,  *  *  *  the  party  himself  is  then  required  to  make  oath,  in 
open  court,  that  they  are  the  books  in  which  the  accounts  of  his  ordinary  bus- 
iness transactions  are  usually  kept,  and  that  the  goods  therein  charged  were 
actually  sold  and  delivered  to,  and  the  services  actually  peil orraed  lor,  the  de- 
fendant." He  should  also  swear  that  "the  entries  were  made  at  or  about  the 
time  of  the  transactions,  and  are  original  entries  thereof." 

It  may  be  conceded  that,  if  able  to  do  so,  the  party  may  prove  by  other  wit- 
nesses the  mattei-s  which  he  is  allowed  to  testify  to  himself.  But  if  the  party 
who  kept  the  books,  being  in  a  position  to  give  testimony,  does  not  offer  him- 
self as  a  witness  to  those  matters,  he  must  at  least  prove  by  others  those 
things  which  he  would  be  required  to  prove  by  his  own  testimony.  It  was 
said  generally  by  Daly,  C.  J.,  and  Brady,  J.,  in  the  New  York  common  pleas, 
that,  since  the  Code  provisions  allowing  parties  to  testify,  the  books  of  ac- 
count of  a  party  are  no  longer  evidence  on  his  behalf ;  that  the  admissibility 
of  such  books,  on  certain  preliminary  proofs,  had  been  put  .on  the  ground  of 
necessity,  arising  from  the  former  incompetency  of  a  claimant  to  be  a  witness 
on  his  own  behalf;  and  that  the  reason  of  the  rule  was  destroyed  by  the  legis- 
lation authorizing  the  examination  of  the  parties.  Conklin  v,  Stamler,  8  Abb. 
Pr.  400.  But  it  would  seem  there  to  be  admitted,  not  only  that  the  books 
might  be  referred  to  to  refresh  the  memory  of  the  witness,  but  that  the  en- 
tries themselves  might  be  evidence,  if  the  witness  could  testify  that  the  trans- 
action was  correctly  recorded  when  the  entry  was  made,  although  he  might 
not  be  able  to  recollect  the  "fact." 
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In  the  case  now  here  it  is  urged  that  the  ruling  of  the  court  below  should 
be  sustained  on  the  ground  of  necessity,  because  tlie  plaintiff  was  prohibited 
from  becoming  a  witness  by  section  1880  of  the  Code  of  Civil  Procedure.  It 
would  by  no  means  follow  that  the  preliminary  proof  would  be  suificient  if 
the  plaintiff  Wixs  proliibited  from  making  it  by  his  own  testimony.  The  sec- 
tion of  the  Code,  however,  did  not  forbid  his  being  a  witness  for  the  purpose 
of  making  such  proof.  Section  1879  of  the  Code  of  Civil  Procedure  provides: 
"All  persons,  without  exception,  otherwise  than  is  specified  in  the  next  two 
sections,  *  *  *  may  be  witnesses."  And  by  section  1880  it  is  declared: 
"The  following  persons  cannot  be  witnesses.  "*  *  *  (3)  Parties  to  an 
action  *  *  *  against  an  executor  or  administrator  upon  a  claim  or  de- 
mand against  tlie  estate  of  a  deceased  person,  as  to  any  matter  of  fact  occur- 
ring before  the  death  of  such  deceased  person . " 

The  evident  purpose  of  the  provisions  of  the  Code  is  to  render  competent 
(with  certain  exceptions)  persons  incompetent  at  the  common  law;  as  parties 
to  the  record,  and  those  directly  interested  in  the  event  of  the  action.  The 
parties  under  certain  circumstances  excepted  from  the  general  rule  established 
by  the  Code,  continue  incompetent  m  the  same  manner,  and  to  the  same  ex- 
tent, that  all  parties  were  formerly  incompetent.  But,  before  the  Code,  the 
party  offering  his  books,  although  incompetent  to  be  a  witness  with  respect 
to  the  issues  submitted  to  the  jury,  was  competent  to  give  testimony,  ad- 
dressed to  the  court,  going  to  establish  the  facts  which  rendered  the  books 
admissible.  This  was  determined  in  Landis  v.  Tui-ner,  14  Cal.  573.  There 
Field,  C.  J.,  said: 

"The  defendants  objected  to  the  examination  of  the  plaintiff  on  the  ground 
of  his  incompetency  as  a  party  to  the  suit,  and  to  the  introduction  of  the  book 
of  entries  on  the  ground  that  it  was  not  suflBciently  proved.  Neither  of  these 
objections  was  well  taken.  The  evidence  of  the  plaintiff  was  upon  an  inci- 
dental and  preliminary  matter,  and  the  rule  which  excludes  the  testimony  of 
parties  has  no  application.  That  rule  has  reference  to  the  matters  in  issue, 
and  not  to  incidental  matters  auxiliary  to  the  trial  of  the  cause  upon  which 
the  testimony  is  addressed  solely  to  the  court.  Bagley  v.  Eatoii,  10  Cal.  146. 
The  book  of  entries  constituted  the  evidence  in  the  case  bearing  upon  the  issue. 
The  testimony  of  the  party  only  laid  the  foundation  for  the  introduction  of  that 
evidence.  The  referee  occupied  the  double  character  of  judge  and  jury,  and 
the  admissibility  of  the  book  was  to  be  decided  by  him,  in  the  first  instance, 
in  his  character  as  judge;  and.  to  enable  him  to  determine  the  question,  the 
testimony  was  properly  received.  The  credit  and  weight  given  to  the  entries 
were  entirely  distinct  from  the  prelimi  nary  matter.  There  are,  it  is  true,  numer- 
ous decisions  against  the  reception  of  the  party's  testimony  in  cases  like  the 
present,  but  the  clear  weight  of  authority  is  the  other  way.  His  testimony  is 
taken  in  nearly  every  state  of  the  Union.  When  this  case  was  argued,  we 
supposed  the  rule  was  otherwise,  recalling  at  the  time  the  decisions  of  the  New 
York  courts  on  the  subject.  A  somewhat  extended  examination  since  has  sat- 
isfied us  that  the  prevailing  and  the  better  rule  in  the  United  States  differs 
from  that  of  New  York.  The  testimony  of  the  party  must  often  be  the  only 
means  of  establishing  the  fact  that  the  book  contains  the  original  entries,  that 
the  party  kept  no  other  books,  and  that  he  had  no  clerk;  and,  as  it  is  subject 
to  the  scrutiny  of  a  cross-examination,  it  must  afford  protection  against-  the  * 
perpetration  of  fraud  by  false  entries." 

The  plaintiff  was  competent  to  make  the  preliminary  proof.  There  is  no 
pretense  he  was  not  within  the  jurisdiction.  For  aught  that  appears  he  was 
present  at  the  trial. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:    Morrison,  C.  J.;  Sharpstein,  J. ;  Thornton,  J.;  McKee,  J. 
Myrick,  J.     1  concur  in  the  judgment. 
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(72  Cal.  UO) 

Demick  v.  Cuddihy.    (No.  9,708.) 
(Supreme  Court  of  CkUifomia.    December  7,  1886.) 

1.  MoBTGAGB— Rights  of  Moetoaqke  —  Mortgagee  in  Possession  —  Application  of 

Rents  and  Profits— Contbact  Affecting, 

A  mortgagee  in  possession  may,  under  contract  with  the  mortgagor  to  that  effect, 
apply  the  rents  and  profits  of  the  mortgaged  premises,  in  excess  of  the  interest  due 
on  the  mortgage  debt,  to  the  payment  of  unsecured  indebtedness  due  or  to  become 
due  from  the  mortgagor  to  the  niortgagee. 

2.  Judgment — Reversal— Failure  to  Find  on  Issues  Raised. 

A  judgment  rendered  upon  a  finding  of  the  truth  ot  the  allegations  of  a  cross- 
complaint,  without  any  findings  on  the  issues  raised  by  the  answer  to  the  original 
complaint  in  theaction  will  not  be  sustamed-,  when  the all^ations  of  the  cross-com- 
plaint do  not  cover  the  issues  thus  raised. 

Department  1,    Appeal  from  superior  court,  Del  Nprte  county. 

This  is  an  action  by  Demick,  appellant,  as  the  grantee  of  one  George  H. 
Crumpton,  to  redeem  a  mortgage. 

Cuddihy,  the  respondent,  tiled  an  answer  and  also  a  cross-complaint,  in 
which  he  asked  for  a  decree  of  foreclosure  and  order  of  sale  of  the  premises, 
and  recovered  judgment  in  the  court  below.  This  appeal  is  taken  from  the 
judgment,  and  from  the  order  of  court  refusing  to  grant  anew  trial;  the  con- 
tention being  on  the  amount  due.  The  mortgage  was  ^iven  by  deed  and  de- 
feasance on  the  twenty-ninth  April,  1881,  to  secure  payment  of  $800,  with 
interest  at  1  per  cent,  per  month,  and  the  mortgagee  (defendant)  went  into 
immediate  possession  of  the  mortgaged  premises.  These  premises  consisted 
of  several  houses  and  lots  in  the  town  of  Happy  Camp,  Del  Norte  county, 
California.  The  plaintiff  claims  that  the  rent  received  should  be  applied— 
Firstt  to  the  payment  of  interest  due  on  the  mortgage;  and,  second,  to  the 
extinguishment  of  the  mortgage  debt.  Defendant  claims  that  there  was,  at 
the  time  of  the  execution  of  the  mortgage,  a  parol  agreement  to  apply  the 
rents  in  excess  of  the  interest  on  the  mortgage  to  the  payment  of  antecedent 
and  subsequent  debts  of  the  mortgagor,  Crumpton,  to  defendant.  Plaintiff 
demurred  to  the  defense  made  in  the  answer  that  there  was  an  agreement  be- 
tween the  mortgagor  and  mortgagee  disposing  of  the  rents  and  profits  of  the 
mortgaged  premises.    Demurrer  overruled. 

i.  F.  Cooper,  for  appellant.  R,  G.  Knox,  W,  If.  If,  Hart,  and  Aylett  12. 
Cotton,  for  respondent. 

McKiNSTBY,  J.  The  demurrer  of  plaintiff  to  **the  second  separate  cause  of 
defense"  was  not  well  taken.    The  answer  alleges: 

"  (1)  That,  at  the  time  of  the  execution  of  the  mortgage  in  the  complaint  set 
forth,  the  mortgagor  thereof  was  indebted  to  this  defendant  for  goods,  wares, 
merchandise,  and  money,  aside  from  the  consideration  of  said  mortgage,  had 
and  received;  (2)  that  from  time  to  time  since  the  execution  of  said  mortgage, 
and  prior  to  the  deed  from  George  H.  Crumpton  to  the  plaintiff  herein,  in  tlie 
complaint  set  forth,  the  said  Crumpton  has  incurred  sundry  items  of  indebt- 
edness to  this  defendant;  (3)  that  it  was  mutually  understood  and  agreed, 
by  and  between  said  George  H.  Crumpton  and  this  defendant,  that  any  rents 
collected  under  and  by  virtue  of  said  mortgage  in  excess  of  the  interest  on  the 
principal  sum  thereof  should  be  applied  to  the  liquidation  of  the  debts  exist- 
ing at  the  time  of  the  execution  of  said  mortgage  and  those  thereafter  to  be 
incurred,  and  such  excess  was  and  has  been  so  applied." 

Counsel  for  appellant  say:  "Our  theory  is  that  in  an  action  to  redeem  a 
mortgage,  where  the  mortgagee  is  in  possession  of  the  premises,  he  is  ac- 
countable for  the  rents  and  profits;  and  the  same,  as  they  are  received  by  him, 
should  be  applied  to  the  extinguishment  of  the  mortgage  debt.  In  support  of 
this  view  we  cite  Story,  Eq.  Jur.  (12th  Ed.)  §  1016a;  Gibson  v.  Crehore,  5 
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Pick.  158;  Jones,  Mortg.  §§  671, 772;  Morse  v.  Merritt,  110  Mass.  460,  where 
the  court  say:  *  So  long  as  any  portion  of  the  mortgage  debt  remained  due. 
the  mortgagee  would  take  the  rents  recovered,  in  trust,  to  account  for  and 
apply  towards  its  payment.'  " 

But  we  know  of  no  equitable  principle  which  will  prohibit  a  binding  con- 
tract between  mortgagor  and  mortgagee  in  possession,  or  mortgagee  who  has 
been  authorized  to  collect  the  rents,  by  which  it  is  stipulated  that  the  excess 
of  rents  beyond  interest  of  the  mortgage  debt  shall  be  applied  to  other  indebted- 
ness due  from  the  mortgagor,  or  to  become  due  up  to  an  assignment  of  the 
equity  of  redemption.  The  equity  imposed  upon  the  mortgagee  receiving 
rents  to  apply  them  to  the  interest  and  then  to  the  principal  of  the  mortgage 
debt,  etc.,  (in  absence  of  specific  agreement,)  may  be  overcome  and  supplanted 
by  a  specific  agreement  between  mortgagor  and  mortgagee  for  the  disposition 
of  the  rents. 

The  court  below,  hqwever,  failed  to  find  upon  the  issues  made  by  the  alle- 
gations in  the  answer  above  quoted,  and  the  implied  denials  thereof.  The 
court  found  ''that  all  the  allegations  of  the  said  defendant's  <$ross-complaint 
are  true. "  The  allegations  above  recited  are  not  in  the  cross-complaint,  and 
there  is  no  finding  that  the  averments  in  the  answer  are  true. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial,  and 
with  leave  to  the  parties  to  apply  to  the  court  below  for  leave  to  amend  their 
pleadings  if  they  shall  be  so  advised. 

We  concur:    Mybiok»  J.;  Thobmton,  J. 
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In  re  Disbarment  of  Tyl:  b.    (:N"o.  11,442.) 
{Supreme  Qmrt  of  OiH/ornin.     December  3,  1886.) 

1,  ArroBNBT  AND  OouwBKL— Retain EB— What  AMotJirre  to. 

All  attorney  who  is  retained  by  a  guardian  to  recover  the  possession  of  certain 
promissory  notes,  and  a  policy  of  life  insurance  pledged  as  security  for  their  })ay- 
ment.  becomes  the  attorney  of  the  person  fron)  whom  the  recovery  is  sought,  when 
that  person,  at  the  attorney's  request,  places  the  papers  in  his  hands  for  the  collec- 
tion of  the  loss  under  the  policy,  paying  the  attorney  a  fee,  and  taking  from  liim  a 
receipt,  in  which  the  attorney  promises  and  agrees,  when  the  money  is  paid,  to 
turn  over  to  such  person,  after  the  lapse  of  a  certain  time,  and  the  n on -occurrence 
of  certain  litigation,  the  part  thereof  claimed  by  him.    Myrick,  J.,  dissenting. 

2.  Same— Unprofessional  Conduct— What  is— Suspension. 

A  failure  on  the  part  of  the  attorney  to  pay  over  such  money,  when  collected  as 
agreed,  coupled  with  the  institution  of  a  suit  against  hia  client,  at  his  instigation, 
by  a  claimant  to  the  fund,— the  suit  being  brought  in  the  name  of  another  attorney 
to  conceal  from  the  client  his  connection  with  the  claimant's  case,— and  the  giving 
of  a  bond,  with  sureties  known  by  the  attorney  to  be  insolvent,  to  stay  execution 
on  an  appeal  from  a  judgment  rendered  in  favor  of  the  client  for  the  money  appro- 
priated, is  such  uni^ofessional  conduct  as  to  warrant  the  suspension  of  the  attorney 
for  two  years,  and  until  satisfaction  of  the  judgment.  Mykick,  J.,  dissenting,  as  to 
the  term  of  suspension. 
S.  Hbferbnob— Kbfebee's  Discretion— Gross-Examination. 

Referees  are  invested  with  large  discretion  as  to  the  limits  within  which  a  cross- 
examination  shall  be  confined. 
4.  Same— Adjournment— To  Allow  Counsel  to  be  Procured— Harmless  Errors. 

The  action  of  a  referee  in  refusing  to  adjourn  a  session  immediately  upon  the 
withdrawal  of  an  attorney  from  the  case,  in  order  to  give  his  client  an  opportunity 
to  secure  other  counsel,  is  not  ground  for  interference  by  the  supreme  court,  unless 
the  client  has  been  injured  tlijereby. 

In  bank. 

Pillshury  cfe  Blanding,  for  complainant.  Jarr^es  L.  Crittenden^  for  re- 
spondent. 

Thornton,  J.  This  is  an  application  for  the  disbarment  of  George  W. 
Tyler.  The  accusation  is  preferred  by  J.  M.  Hogan,  in  whlcli  it  is  stated 
that  he  (Hogan)  was  the  plaintiff,  and  sued  Tyler,  the  defendant,  in  an  ac- 
tion entitled  /.  M,  Hogan  v.  George  W,  Tyler ^  which  has  been  heard  and 
finally  determined  in  this  court;  that  on  the  thirtieth  of  March,  1882,  he  re- 
covered a  judgment  in  said  action  against  Tyler  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  in  the  sum  of  $3,862,  and  $284.10  costs, 
with  interest  thereon  from  the  date  of  judgment;  that  Tyler,  on  the  nin^ 
teenth  of  beptember,  1882,  appealed  from  this  judgment  to  this  court,  which 
appeal  was  determined  in  this  court  on  June  24,  1885,  by  afllrming  the  judg- 
ment;^ that  thereafter  a  rem^t^/tur  was  issued  in  the  cause,  and  was  filed  and 
docketed  in  the  above-named  superior  court  on  3\\\y  30,  1885;  that  payment 
of  said  judgment  has  been  demanded  of  said  Tyler,  upon  execution  issued 
thereon  since  the  filing  of  the  said  remittitur;  that  Tyler  has  failed  and  re- 
fused to  pay  the  same,  and  no  part  of  it  has  been  paid ;  that  upon  said  ap- 
peal Tyler  procured  an  undertaking  to  stay  execution  on  said  judgment  to  be 
given,  and  execution  thereon  was  stayed,  by  virtue  of  this  undertaking,  pend- 
ing said  appeal;  that  the  sureties  on  said  undertaking,  and  each  of  them,  is 
wholly  irresponsible  financially,  and  entirely  unable  to  respond  in  damages; 
that  each  of  them  was  so  irresponsible  when  the  said  undertaking  was  given, 
and  that  this  was  then  well  known  to  Tyler;  that  he  (Tyler)  procured  said 
sureties  to  make  such  undertaking,  well  knowing  that  they  were  worthless, 
and  with  intent  to  evade  the  law  requiring  such  undertaking;  that  the  money 
for  which  the  judgment  above  referred  to  was  had  and  recovered  in  the  action 

*  See  Hogan  v.  Tyler,  7  Pac.  Rep.  464. 
v.l2p.no.9— 19 
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above  stated  against  Tjler,  to- wit,  the  sum  of  $3,862,  was  by  him  theretofore 
collected  and  received  as  the  agent  and  attorney  of  the  complainant,  Hogan, 
and  which  he  failed  and  refused  to  pay  over  to  complainant  before  the  com- 
mencement of  said  action, — all  of  which  will  more  fully  appear  by  the  tran- 
script on  appeal  of  said  cause  to  this  court,  numbered  8,744  of  the  records 
thereof,  to  which  special  reference  is  made,  and  which  is  asked  to  be  taken 
and  considered  as  a  part  of  this  accusation. 

Complainant  charges  that  Tyler  is,  and  was  at  all  times  hereinafter  men- 
tioned, an  attorney  and  counselor  of  this  court,  and  that  he  has  willfully 
violated  his  duties  as  such  attorney  and  counselor,  and  has  been  guilty  of  un- 
professional conduct,  more  particularly  in  this: 

First.  That  on  or  about  the  third  of  June,  1880,  Tyler,  in  this  state,  agreed 
to  act  as  the  attorney  of  complainant  in  the  collection  of  certain  money,  the 
sum  sued  for  and  recovered  in  the  action  hereinbefore  mentioned,  and  by  rea- 
son of  such  employment  received  from  complainant  certain  policies  of  insur- 
ance, a  promissory  note,  and  an  authority  in  writing  to  receive  said  money; 
that  Tyler  thereafter  collected  said  money  by  virtue  of  said  employment,  and 
the  confidence  reposed  in  him  as  such  attorney;  that  he  (Tyler)  violated  the 
confidence  so  reposed  in  him,  and  his  duties  as  attorney,  and  practiced  deceit 
upon  complainant  concerning  said  money  by  instigating  and  procuring  a  suit 
to  be  brought  against  complainant  and  himself  by  one  Fred  X.  Hedge,  in  the 
superior  court  of  the  city  and  county  of  San  Francisco  to  recover  the  said 
money,  and  to  defraud  complainant  thereof,  and  concealed  from  complainant 
the  facts  concerning  said  suit,  and  converted  said  money  to  his  own  use,  and 
has  failed  and  Refused  to  pay  over  this  money  to  complainant. 

Second.  That  on  or  about  August  6, 1880,  the  said  Tyler  did  willfully  violate 
his  duty  as  an  attorney  and  counselor  at  law,  and  the  confidence  reposed  in  him 
as  such  by  complainant,  in  this:  That  Tyler,  being  then  the  attorney  and  in  the 
possession  of  $:3,862  of  the  moneys  of  this  complainant,  whicli  he  had  there- 
tofore collected  for  complainant  as  his  attorney,  and  contriving  to  cheat  and 
defraud  complainant,  did  instigate  and  procure  a  suit  to  be  commenced  in  the 
superior  court  above  mentioned,  by  Fred  N.  Hedge,  against  himself  and  com- 
plainant, for  the  recovery  of  the  money  above  mentioned,  and  did  procure 
said  Hedge  to  falsely  represent  and  allege  to  said  court  in  his  complaint  in 
that  action,  that  he  (Tyler)  threatened  to  pay  said  money  over  to  complainant 
unless  such  action  was  instituted,  and,  wrongfully  and  without  cause,  to  ask 
said  court  in  said  complaint  to  enjoin  and  restrain  Tyler  from  paying  over 
said  money  to  complainant  before  the  termination  of  said  action,  whereas,  in 
fact,  Tyler  had  then  no  intention  of  paying  over  said  money  to  complainant: 
and  thereby  Tyler  sought  to  mislead  said  superior  court,  and  the  judges 
thereof,  by  a  false  statement  of  fact,  and  failed  to  maintain  the  respect  due 
by  him  to  said  court  and  its  officers,  as  an  attorney  of  said  court. 

Third.  That  prior  to  the  sixth  day  of  August,  1880,  Tyler  had  collected  the 
money  for  complainants  as  above  stated,  as  his  attorney,  agent,  and  trustee, 
and  held  the  same  as  such;  that  on  or  about  the  said  last-nannsd  day,  and  while 
he  was  the  attorney,  agent,  and  trustee  of  complainant,  and  without  complain- 
ant's knowledge,  Tyler  did  instigate,  encourage,  and  procure  said  Hedge  to 
commence  the  action  above  mentioned  against  complainant  and  himself,  and 
did  thereafter  encourage  and  procure  said  Hedge  to  continue  the  prosecution 
of  said  action,  and  did  procure  the  said  action  to  be  commenced  and  continued, 
with  intent  to  cheat  and  defraud  said  complainant,  and  to  prevent  said  money 
from  coming  to  the  complainant,  and  with  the  corrupt  motive  to  thereby 
wrongfully  acquire  said  money,  and  the  whole  thereof;  that  Tyler  did  at  all 
times  have  a  corrupt  interest  in  said  action,  and  the,  result  thereof,  which  in- 
terest was  hostile  to  complainant,  and  Tyler  was  thereby  making  use  of  said 
Hedge  to  hide  and  conceal  such  interest,  and  to  deceive  and  mislead  this  com- 
plainant, and  did  then  and  there,  at  all  times,  counsel  and  maintain  said  ac- 
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tlon,  well  knowing  that  the  same  was  illegal  and  unjust,  and  was  calculated 
and  intended  to  cheat  and  defraud  complainant,  and  in  so  doing  he  was  violat- 
ing his  duty  and  obligations  to  conaplainant. 

Fourth,  The  accusation  in  the  fourth  count  or  paragraph  sets  forth  the  same 
facts  as  to  collecting,  receiving,  and  holding  the  money  aforesaid,  the  instiga- 
tion and  procurement  of  Hedge  to  commence  the  action  against  complainant 
and  Tyler,  the  procurement  of  Hedge  to  continue  the  prosecution  of  said  ac- 
tion, the  intent  with  which  Tyler  procured  it  to  be  commenced  and  continued, 
and  the  motive  thereof,  as  are  contained  in  the  third  count  or  .paragraph,  and 
in  addition  states  that  prior  to  the  commencement,  to- wit,  on  the  thirtieth  day 
of  July,  1880,  Tyler  being  then  the  attorney,  agent,  and  trustee  of  complain- 
ant, did,  without  the  knowledge  or  consent  of  complainant,  enter  into  an  ar- 
rangement with  said  Hedge  for  the  commencement  and  prosecution  of  said 
action,  whereby  it  was  agreed  thjit  Tyler  should  receive  one-third  of  all  said 
moneys  so  to  be  received  of  complainant,  and  thereafter,  on  October  7,  1880, 
the  said  Hedge,  at  the  instance  and  procurement  of  Tyler,  sold  and  assigned 
all  his  right  in  said  suit  ostensibly  to  one  Walter  C.  Dimmick,  but  in  reality 
for  the  interest  and  benefit  of  Tyler,  and  this  assignment  was  so  made  to  Dim- 
mick with  intent  to  cheat  and  deceive  complainant;  that  Tyler  never  informed 
complainant  during  the  pendency  of  the  action  that  he  had  an  interest  therein, 
or  that  he  had  instigated  or  maintained  the  same. 

Fifth.  That  on  July  30,  1880,  Tyler  was  an  attorney  and  counselor  of  this 
court,  and  on  that  day,  and  by  virtue  of  his  position  as  such  attorney  and 
counselor,  he  did,  with  the  consent  and  at  the  request  of  complainant,  collect 
and  receive  the  sum  of  money  belonging  to  complainant,  and  did  thereafter 
have  and  hold  the  same  as  the  agent  and  trustee  of  complainant,  and  not  oth- 
erwise; and  while  so  holding  and  retaining  said  money  of  complainant,  and 
without  his  knowledge  or  consent,  Tyler,  on  said  thirtieth  day  of  July,  did 
enter  into  an  agreement  with  pne  Fred.  N.  Hedge  to  obtain  and  recover  said 
money  from  complainant,  Tyler  to  have  one-third  of  all  that  might  be  so  re- 
covered; and  to  that  end  he  (Tyler)  caused  a  complaint  to  be  drawn,  and  an 
action  to  be  commenced  thereon,  on  August  6,  1880,  in  the  court  aforesaid, 
for  the  recovery  of  said  money,  wherein  Hedge  was  made  plaintiff,  and  Tyler 
and  complainant  defendants;  that  he  (Tyler)  did  thereafter  secretly  prosecute 
this  action,  until  it  was,  on  August  80,  1881,  dismissed  at  the  instance  of 
Tyler,  to  avoid  a  trial  thereof;  that  on  October  7, 1880,  Tyler  procured  Hedge 
to  make  a  transfer  of  all  his  interest  in  said  action,  ostensibly  to  one  Walter 
C.  Dimmick,  but  in  reality  for  the  benefit  of  Tyler;  that  Tyler  instigated  land 
prosecuted  said  action  during  the  pendency  thereof,  and  until  August  30, 
1881,  without  the  knowledge  or  consent  of  complainant,  and  during  all  times 
failed  and  neglected  to  inform  complainant  of  the  facts  touching  the  action, 
and  his  connection  therewith;  that  during  said  times,  and  prior  to  Septem- 
ber 15,  1881,  Tyler  converted  all  of  said  money  to  his  own  use,  and  has  en- 
tirely failed  to  pay  over  said  money,  or  any  part  thereof,  to  this  complainant; 
that  Tyler  has  squandered  said  money,  and  is  now  unable  to  pay  the  same, 
and  complainant  is  remediless  in  the  premises;  that  by  reason  of  the  matters 
next  hereinbefore  stated,  complainant  charges  that  Tyler  has  been  guilty  of 
unprofessional  conduct  as  an  attorney,  and  as  such  has  violated  his  duties, 
and  the  confidence  reposed  in  him  by  complainant,  and  has  practiced  deceit 
upon  complainant,  and  has  encouraged  and  instigated  the  commencement  and 
prosecution  of  an  action,  to- wit,  the  said  suit  of  Hedge  v.  I'yler  and  Com- 
plainant,  from  a  corrupt  motive  and  interest,  and  is  unworthy  to  be  per- 
mitted to  practice  as  an  attorney  and  counselor  of  this  court. 

We  have  carefully  examined  and  weighed  the  evidence,  and  consider  the 
following  facts  established  by  it: 

The  respondent,  Tyler,  had  been  for  many  years  prior  to  the  fifteenth  of 
May,  1880,  and  since  that  date,  an  attorney  and  counselor  at  law,  duly  ad- 
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mitted  to  practice  by  this  court,  and  authorized  to  practice  his  profession  in 
all  the  courts  of  this  state,  and  since  his  admission  has  been  engaged  in  prac- 
tice in  this  court,  and  other  courts  of  this  state;  that  J.  M.  Hogan,  on  the 
fifteenth  of  May,  1880,  and  for  some  time  prior  thereto,  had  in  his  posses- 
sion a  promissory  note,  executed  by  Samuel  Langdon,  and  two  policies  of  in- 
surance which  had  been  issued  upon  the  life  of  Langdon.  The  note  and  pol- 
icies of  insurance  are  described  in  a  certain  paper,  which  will  be  hereinafter 
inserted,  executed  by  respondent  on  the  third  day  of  June,  1880,  and  deliv- 
ered to  Hogan.  ^Hogan  had  received  the  note  and  policies  above  mentioned 
from  Mrs.  Charlotte  Hedge  in  the  capacity  of  her  attorney  and  legal  adviser. 
He  was  then  practicing  as  an  attorney  and  counselor  at  law,  under  an  admis- 
sion by  one  of  the  district  courts  of  the  state.  Mrs.  Hedge  was  the  guardian 
of  her  ti^o  sons,  George  H.  and  Fred.  N.  Hedge.  The  note  of  Langdon  was 
made  payable  to  her  as  such  guardian,  and  was  executed  for  a  loan  of  money 
held  by  Mrs.  Hedge  as  part  of  the  estate  of  her  two  sons  above  mentioned. 
The  policies  of  insurance  had  been  assigned  to  her  by  Langdon  as  security 
for  the  payment  of  his  note. 

While  Hogan  was  holding  this  note,  and  the  policies  above  mentioned,  he 
lent  Fred.  N.  Hedge  various  sums  of  money,  in  all  amounting  to  $500,  and, 
not  long  after  Hedge  became  of  age,  Hogan  purcliased  of  him  all  his  interest 
in  the  note  and  policies  above  mentioned,  and  in  the  estate  of  his  deceased 
father.  Nelson  Hedge,  for  the  sum  of  $850,  which  sum  was  made  up  of  the 
$500  theretofore  lent  him,  and  $350  paid  him  at  the  time.  At  the  time  of 
this  purchase  Hogan  took  from  Fred.  Hedge  an  assignment  to  him  of  the  in- 
terest so  purehased.  This  assignment  bears  date  the  twenty-ninth  of  March, 
1880.'  Prior  to  this  assignment  Langdon  had  died.  Mrs.  Hedge  had,  before 
the  fifteenth  day  of  May,  1880»  demanded  of  Hogan  the  note  and  policies  above 
mentioned,  and  he  had  refused  to  deliver  them  to  her,  on  the  ground  that  he 
was  part  owner  of  them  by  virtue  of  his  purchase  and  assignment  from  Fred. 
Hedge,  and  had  as  much  right  to  their  custody  as  Mrs.  Hedge.  The  claim  of 
Hogan  became  known  to  the  insurance  companies  who  had  issued  the  policies. 
Mrs.  Hedge  was  demanding  of  the  companies  the  payment  of  the  policies, 
and  Hogan  had  notified  them  that  he  had  an  interest  in  them,  and  warned 
them  not  to  pay  Mrs.  Hedge.  In  this  condition  of  affairs  the  companies  were 
unwilling  to  pay  until  it  was  determined  in  some  way  to  whom  they  could 
,  pay,  so  as  to  procure  a  discharge  from  their  liability.  Thus  matters  stood 
when  Mrs.  Hedge  employed  the  respondent  to  get  the  note  and  policies  from 
Hogian,  without  recourse  to  legal  proceedings,  if  it  could  be  so  effected,  or  by 
such  recourse  if  requisite.  The  respondent,  after  such  employment,  promptly 
addressed  a  letter  to  Hogan,  of  which  the  following  is  a  copy: 

"San  Francisco,  May  15,  1880. 
"/.  M.  Hogan,  Esq. — Dear  Sir:  Your  letters  to  Mra.  Hedge  and  George 
Hedge  have  been  placed  in  my  hands  to  answer.  I  will  say  that  I  have  been 
employed  as  counsel  for  Mrs.  H.  There  is  no  desire  on  her  part  or  mine  to 
deprive  any  one  of  the  money  coming  to  them.  The  money,  or  the  $10,000, 
must  come  through  Mrs.  Hedge.  It  will  come  into  my  hands,  with  your  con- 
sent, and  then  every  one  shall  have  his  own.  Please  call  and  see  me  when 
you  come  down.    Very  respectfully,  Geo.  W.  Tyler." 

This  communication  seems  to  have  been  addressed  to  Hogan  at  Stockton, 
of  which  city  he  was  then  and  still  is  a  resident,  and  soon  after  its  receipt 
Hogan  came  to  San  Francisco,  and  had  an  interview  with  Tyler  in  regaixi  to 
the  subject  of  Tyler's  letter.  Tlie  result  of  that  interview  was  that  Hogan 
surrendered  the  note  and  policies  to  Tyler,  and  gave  his  consent  in  writing 
that  the  money  due  on  the  policies  should  be  paid  to  respondent.  During 
the  interview  above  mentioned  Hogan  explained  fully  to  Tyler  his  relation  to 
and  claim  on  the  note  and  policies,  substantially  as  above  set  forth,  and  gave 
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him  a  history  of  the  mode  in  which  he  had  acquired  such  claim.  Upon  the 
surrender  of  tlie  possession  of  these  papers  to  Tyler,  he  signed  and  delivered 
to  Hogan  a  paper,  of  which  the  following  is  a  copy: 

"This  certifies  that  I  have,  this  third  day  of  June,  A.  D.  1880,  received  from 
J.  M.  Hogan  policy  number  54,115,  issued  upon  the  life  of  Samuel  Langdon 
by  the  Union  Mutual  Life  Insurance  Company  ot  Maine,  for  the  sum  of 
$10,000,  dated  January  18, 1875,  assigned  to  Charlotte  Hedge;  and  also  policy 
number  60,350,  issued  upon  the  life  of  Samuel  Langdon  by  the  New  England 
Mutual  Life  Insurance  Company  of  Boston,  Mass.,  for  the  sum  of  $5,000, 
dated  April  26, 1878,  and  assigned  to  Charlotte  Hedge;  also  a  promissory  note 
made  by  Samuel  Langdon,  payable  to  Charlotte  Hedge  or  order,  guardian  of 
George  H.  and  Pred.  N.  Hedge,  for  the  principal  sum  of  $8,175.66,  payable 
one  day  after  date,  bearing  interest  at  1  per  cent,  per  month,  credited  on 
back  thereof  with  payments,— January  11,  '80,  $35.69;  January  27,  '80,  $200; 
February  11,  *80,  $3(X).  I  have  received  foregoing  papers  at  the  request  of  said 
Charlotte  Hedge  tliat  said  J.  M.  Hogan  should  deliver  same  to  me  as  her 
attorney;  and  whereas,  said  J.  M.  Hogan  claims  to  be  the  owner  of,  and  en- 
titled to  receive,  the  one-half  of  all  moneys  due,  payabfe,  received,  or  collected 
upon  said  promissory  note  by  said  Charlotte  Hedge  or  any  pereon,  and  to 
have  a  lien  interest  upon  said  two  insurance  policies,  as  collateral  security 
for  payment  of  said  promissory  note,  therefore,  in  consideration  of  delivery 
to  me  of  said  papers,  and  of  request  of  said  Hogan  that  I  so  act  in  the  matter, 
I  do  promise  and  agree  with  said  Hogan  that  I  will  receive  from  said  two  in- 
surance companies  whatever  money  is  paid  by  either  said  insurance  compa- 
nies upon  said  policies,  and  to  the  extent  of  the  one-half  of  the  amount  un- 
paid on  said  promissory  note,  and  which  said  one-half  at  this  date  amounts  to 
about  $4,600, 1  agree  to  hold  and  retain  the  same.  Inasmuch  as  I  have  been 
notified  that  Fred.  N.  Hedge  has,  or  claims  to  have,  some  interest  in  said 
money,  I  agree  to  notify  him  of  the  payment  of  the  same  to  me;  and  if  he  does 
not,  within  ten  days  from  receiving  such  notice,  bring  some  suit  against  said 
Hogan  to  determine  the  right  to  said  money,  I  agree  to  pay  the  same  to  said 
Hogan  on  demand.  In  case  such  suit  is  brought,  I  will  pay  at  once  to  whom- 
soever the  court  shall  decide  to  be  entitled  to  the  same. 

"Geo.  W.  Tyler, 
"636  Clay  Street." 

It  is  contended  that  Tyler  at  the  same  time  that  he  executed  the  foregoing 
paper  also  agreed  with  Hogan,  as  his  attorney  and  counselor  at  law,  to  pep- 
suade  and  induce  Fred.  N.  Hedge  not  to  bring  a  suit  for  the  portion  of  the 
money  claimed  by  Hogan ;  but  we  are  not  satisfied  that  Tyler's  engagement 
extended  any  further  than  set  forth  in  the  paper  just  above  recited.  At  the 
same  time  it  was  agreed  that  Tyler  was  to  receive  of  Hogan  $100  of  the  por- 
tion claimed  by  Hogan  when  collected,  whether  as  a  payment  for  services  to 
Hogan  as  his  attorney,  or  as  a  gift  to  Tyler,  does  not  clearly  appear.  Hogan 
testifies  that  it  was  to  be  paid  for  such  services;  Tyler  says  it  was  a  gift  from 
Hogan,  and  that  he  distinctly  refused  to  be  his  attorney. 

Tylpr  thus  procured  the  possession  of  the  note  and  policies,  and,  Invested 
with  the  authority  of  Mrs.  Hedge,  and  the  further  consent  of  Hogan  to  col- 
lect the  money  due  on  the  policies,  the  money  was  paid  by  the  Insurance  com- 
panies to  Tyler.  On  the  thirtieth  of  July,  1880,  Tyler  writes  Hogan  that  on 
that  day  he  had  received  from  "the  insurance  company  $8,260.05,  and  have 
this  day  notified  Fred.  Hedge  of  the  fact,  and  unless  he  sues  in  ten  days  from 
to-day  I  will  forward  the  one-half  to  you  (less  $100)  as  agreed."  On  the 
same  day  that  Tyler  wrote  as  above  stated  to  Hogan,  he  received  from  Fred. 
N.  Hedge  the  following  paper: 

"I  hereby  empower  Geo.  W.  Tyler  to  take  such  steps  as  may  be  necessary 
to  set  aside  and  canciil  an  assignment  of  my  interest  in  the  estate  of  my  fa- 
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ther,  Nelson  Hedge,  to  J.  M.  Hogan,  and  to  secure  my  interest  in  said  estate. 
I  agree  to  pay  said  Tyler  one- third  of  all  the  moneys  received  by  me  for  his 
services,  and  he  is  to  receive  nothing  if  he  recovers  nothing.  Said  Tyler  is 
to  pay  expenses  of  suit,  and  deduct  same  from  amount  recovered. 

"Fred.  N.  Hedge. 
''Julym,  1880." 

On  the  sixth  of  August,  1880,  an  action  was  commenced  in  the  superior 
court  for  tlie  city  and  county  of  San  Francisco  by  Fred.  N.  Hedge,  as  plaintiff, 
against  J.  M.  Ilogan  and  respondent,  as  defendants,  to  cancel  and  annul  the 
above-mentioned  assignment  of  Hedge  to  Hogan,  and  to  enjoin  Tyler  from 
paying  over  to  Hogan  more  than  $850,  with  interest,  until  the  final  termina- 
tion of  the  action,  and  for  judgment  against  Tyler  for  the  moneys  received  by 
him,  less  the  sum  above-mentioned,  etc.  The  complaint  in  this  action  was 
prepared  by  the  respondent;  was  filed  with  the  clerk  of  the  court  aforesaid  on 
tUedate  last  above-mentioned,  having  the  name  of  II.  H.  Reid  signed  thereto  as 
attorney  for  plaintiff.  Tyler  procured  lieid  to  sign  liis  name  as  attorney  for 
plaintiff,  but  the  action  was  really  commenced  by  Tyler,  and  was  to  be  man- 
aged, controlled,  and  prosecuted  by  him.  The  complaint  set  forth  that  plain- 
tiff had  been  overreached  and  cheated  by  Hogan  in  the  purchase  and  transfer 
of  his  interest  in  the  note  of  Langdon  and  the  policies  of  insurance,  and  that 
the  same  had  been  effected  by  Hogan  when  he  (plaintiff)  was  intoxicated. 

On  the  same  day  on  which  this  complaint  was  filed  Tyler  wrote  Hogan,  in- 
closing in  the  letter  a  check  for  S888.  At  or  about  the  same  time  he  in- 
formed Hogan  that  Fred.  Hedge  had  conmienced  suit  against  him.  Ilogan 
received  the  money  ($888)  on  the  check,  and  kept  it.  He  acknowledged  re- 
ceipt of  Tyler* s  letter  inclosing  the  check  on  the  seventh  of  August,  1880; 
and  states  in  his  reply  to  this  letter  that  he  does  not  admit  "that  $888  is  the 
full  amount  of  my  claim,  nor  the  full  amount  of  the  money  in  your  hands, 
received  by  you  from  the  Union  Mutual  Life  Ins.  Co.,  belonging  to  me.  On 
the  contrary,  the  one-half  of  that  88,260  belongs  to  me,  and  you  will  please 
not  deliver  to  Fred.  Hedge,  or  any  other  person,  except  by  order  of  court  or 
upon  my  order."  This  letter  thus  proceeds:  "I  am  obliged  to  you  for  noti- 
fying me  that  Fred,  has  brought  suit..  You  did  not  tell  me  when  the  suit 
was  instituted,  nor  who  are  the  parties  defendant.  Please  let  me  know.  If 
you  are  sole  defendant,  I  will  defend  you  in  the  action.  I  will  get  an  attor- 
ney in  San  Francisco  to  do  so  When  was  you  served  with  papers?  Please 
send  me  a  copy  of  complaint." 

To  this  letter  Tyler  replied.  This  reply  is  written  on  the  sheet  which  con- 
tains Hogan's  letter  of  August  7th.  It  is  without  date,  and  no  doubt  written 
soon  after  the  receipt  of  the  letter  to  which  it  is  a  reply,  and  it  is  as  follows: 

"/.  M.  Hogan,  Esq. :  I  am  not  sole  defendant;  you  and  I  are  defendants. 
Of  course  I  know  $888  is  not  what  you  claim,  and  my  receipt  to  you  is  secu- 
rity that  I  will  only  pay  the  money  to  whomsoever  the  court  shall  order  it 
paid.  I  sent  you  the  money  for  the  reason  that  as  to  that  amount  there  was 
no  dispute,  and  therefore  no  reason  for  my  keeping  it.  I  understand  you 
will  be  served  in  a  few  days.  I  shall  simply  answer  that  the  money  is  in  my 
hands,  and  ready  to  be  paid  over  to  either,  as  court  may  direct. 

"  Yours ,  truly,  Tyler  " . 

Soon  after  receiving  this  letter  Hogan  came  to  San  Francisco,  and  had  an 
interview  with  Tyler.  He  told  Tyler  that  he  would  employ  E.  S,  PiUsbury, 
Esq.,  an  attorney  of  San  Francisco,  to  appear  and  defend  them  in  the  Hedge 
suit,  to  which  Tyler  consented. 

On  demurrer  filed  by  Pillsbury  on  behalf  of  Tyler,  it  was  held  Tyler  was 
not  a  necessary  party  to  the  action.  Tyler  dropped  out  of  the  action  as  a 
party  thereto,  tis  far  as  shown  by  the  record.  Hogan  answered,  denying, 
inter  alia,  all  allegations  of  fraud,  circumvention  and  concealment,  and  that 
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he  acquired  his  interest  from  said  Hedge  while  he  was  in  a  state  of  intoxica- 
tion. 

While  the  cause  of  Hedge  v.  Hogan  was  pending,  some  depositions  were 
to  be  taken  of  certain  witnesses  at  Stockton.  On  these  occasions  Tyler  ap- 
peal red  to  represent  plaintiff,  and  Keld  made  no  appearance. 

On  the  twenty-sixth  of  February,  1881,  Tyler  addressed  a  note  to  Hogan  in 
the  following  words: 

"/.  3f.  Hogan,  Esq. — Dear  Sir:  One  Walter  C.  Diinmiek  has  notified  me 
and  left  with  me  an  assignment  in  writing  from  Fred.  X.  Hedge  to  him  of  all 
interest  in  the  suit  of  Hedge  v.  You  and  Me,  I  hereby  notify  you  of  that 
fact,  so  you  may  be  informed. 

"Very  truly,  Geo.  W.  Tyler." 

The  above-named  Dimmick,  a  brother-in-law  of  Tyler,  who  resided  in  Col- 
orado, was  afterwards  substituted  as  plaintiff  in  this  action  in  place  of  Hedge. 

The  case  was  called  for  trial  on  the  thirtieth  of  August,  1881.  The  respond- 
ent appeared  for  plaintiff,  and  moved,  on  his  own  attidavit,  for  a  postponement 
of  the  trial.  This  was  opposed  by  a  counter-affidavit  of  Hogan.  The  court 
continued  the  cause  until  the  Monday  following,  upon  payment  by  plaintiff  of 
defendant's  witness  fees,  amounting  to  816.  Whereupon  the  respondent,  for 
plaintiff,  moved  for  a  dismissal  of  the  action,  and  on  this  motion  a  dismissal 
was  ordered  by  the  court. 

That  this  action  was  encouraged  and  instigated  by  the  respondent,  and  was 
maintained  at  liis  expense  and  by  his  efforts,  we  have  no  doubt.  That  he  was 
personally  interested  in  the  cause,  and  was  to  share  in  the  recovery,  if  any 
was  had,  the  testimony  distinctly  establishes.  In  our  judgment,  the  evidence 
shows  that  Tyler  never  informed  Hogan  of  his  contract  with  Hedge,  or  of  his 
co.nnection  with  the  suit  brought  by  the  latter,  and  that  he  prosecuted  that 
suit,  concealing  from  Hogan  his  contract  with  Hedge,  and  his  real  connection 
with  the  suit,  until  the  time  it  was  dismissed. 

On  the  trial  of  tliis  cause  one  retison  was  alleged  by  Tyler  for  dismissing 
the  action  above  mentioned,  while  the  complainant  contended  that  it  was  dis- 
missed for  another  and  a  different  one.  Whether  it  was  dismissed  for  th^' 
reason  set  forth  by  respondent,  or  for  the  reasons  contended  by  complainant, 
is,  in  our  view,  entirely  immaterial.  It  clearly  appears  that  the  cause  was 
never  tried,  and  that  it  was  dismissed  on  the  motion  of  respondent,  who  acted 
for  plaintiff  in  making  the  motion,  and  that  respondent  was  personally  in- 
terested in  whatever  money  might  have  been  recovered  in  the  action.  As 
the  reason  for  which  the  suit  was  dismissed  by  Tyler  is  immaterial,  the  deposi- 
tions of  Hedge,  Clark,  and  Shurtleff  may  be  excluded  from  consideration. 

Soon  after  the  dismissal  of  the  action  of  Hedge  v.  HogaUy  Hogan  demanded 
payment  of  the  portion  of  money  coming  to  him  on  the  policies  above  men- 
tioned, and  which  Tyler  had  retained  in  his  hands  under  the  agreement  above 
set  forth.  Tyler  refused  to  pay  him  anything.  Thereupon  an  action  was 
brought  by  Hogan,  as  plaintiff,  against  Tyler,  as  defendant,  to  recover  it. 
This  action  was  instituted  in  the  superior  court  for  the  city  and  county  of 
San  Francisco,  and  was  commenced  on  the  fifteenth  of  September,  1881. 

The  complaint  therein  contained  two  counts, — one  based  on  the  averment 
that  the  defendant  had  collected  a  certain  sum  as  agent  for  plaintiff ;  the  other, 
on  an  averment  that  the  defendant  had  collected  a  certain  sum  of  money  as 
attorney  at  law  for  plaintiff.  In  both  counts  it  was  averred  that  the  money 
had  been  demanded  of  defendant,  and  that  he  had  refused  to  pay.  The  de- 
fendant answered  the  complaint,  denying  its  material  allegations.  The  cause 
came  on  for  trial,  was  regularly  tried,  and  resulted  in  a  verdict  for  plaintiff 
for  $3,862.  The  verdict  was  rendered  en  the  twenty-fourth  of  March,  1882. 
and  on  the  twenty-fifth  of  thesanie  month  judgment  was  entered  on  the  ver- 
dict for  $3,865.25)  with  interest,  etc.    This  judgment  was,  on  appeal,  afiirmed 
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by  this  court,  and  a  rehearing  on  said  appeal  was  by  this  court,  in  bank,  de- 
nied. The  remittitur  was  in  due  time  sent  from  this  court  to  the  court  be- 
low. Subsequently,  by  letter,  Hogan  demanded  of-  respondent  payment  of 
the  amount  due  on  the' judgment  so  affirmed.  A  reply  in  writing  to  this  let- 
ter was  made  by  respondent,  and  sent  to  Hogan,  in  which,  in  language  of 
defiance,  bitterness,  abuse,  and  insult,  he  refused  to  pay  the  money,  or  any 
part  of  it.  Afterwards  Hogan  took  steps  to  have  the  respondent  examined 
on  proceedings  supplementary  to  execution  on  the  judgment  aforesaid.  Such 
examination  was  had,  from  which  it  clearly  appeared  that  respondent  was 
totally  unable  to  pay,  and  that  he  hati  converted  to  his  own  use  and  spent  the 
money  above  referred  to,  which  he  had  received,  and  which  it  had  been  ad- 
judged was  due  to  and  belonged  to  Hogan. 

On  the  appeal  to  this  court  in  the  above-mentioned  cause  of  Hogan  v.  Tyler 
the  defendant  was  desirous  of  staying  the  execution  of  the  judgment  pend- 
ing the  appeal.  To  effect  this,  an  undertaking  to  stay  execution  was  filed, 
two  of  the  sureties  to  which  were  John  S.  Wheeler  and  Philip  Schenck. 
This  stay  undertaking  was  in  the  form  and  with  the  condition  prescribed  by 
law.  The  sureties  were  irresponsible,  and  without  the  means  of  payment, 
when  the  undertaking  was  executed  by  them.  Upon  the  affirmance  of  the 
judgment,  and  the  rendition  of  judgment  against  the  sureties  on  the  under- 
taking, it  was  found  that  they  were  entirely  without  means  to  pay  any  part 
of  the  judgment.  The  evidence  satisfies  us  that  respondent,  Tyler,  knew, 
when  the  undertiiking  was  executed,  that  the  sureties  were  without  means  to 
meet  the  obligation  of  the  undertaking,  and  that  they  were  then  without  abil- 
ity to  respond  to  any  judgment  which  might  be  rendered  against  them  on  it. 
We  are  forced  to  the  conclusion  that  the  respondent,  by  design,  fifed  an  un- 
dertaking the  signers  of  which  were  worthless  as  sureties,  with  the  intent 
that  it  should  be  worthless  to  the  plaintiff  as  security,  in  case  the  judgment 
appealed  from  should  be  affirmed. 

The  paper  of  the  third  of  June,  1880,  above  set  forth,  executed  by  Tyler, 
and  delivered  by  him  to  Hogan,  in  which  he  receipts  for  the  note  of  Lang- 
don,  and  the  policies  of  insurance,  is  not  only  a  receipt,  but  a  contract  be- 
tween Tyler  and  Hogan-.  The  terms  of  the  contract  are  set  forth  distinctly 
in  the  portion  of  said  paper  beginning  with  the  words,  *' Therefore,  in  con- 
sideration of,"  etc.  For  a  consideration  expressed  in  this  document,  Tyler 
promises  and  agrees  with  Hogan.  It  so  clearly  states:  "I  do  promise  and 
agree  with  said  Hogan  that  I  will  receive  from  said  two  insurance  companies 
whatever  money  is  paid  by  said  insurance  companies  upon  said  policies;  -and 
to  the  extent  of  the  one-half  of  the  amount  unpaid  on  said  promissory  note, 
and  which  said  one-half  at  this  date  amounts  to  about  64,600,  I  agree  to 
hold  and  retain  the  same."  Tyler  having  here  agreed  with  Hogan  to  hold 
and  retfiin  the  money  thus  receivetl,  could  not  pay  it  over  to  Mrs.  Hedge,  for 
whom  it  is  clear  that  he  was  acting  as  attorney  at  law.  It  is  evident  that  he 
did  not  intend  to  recognize  any  right  in  his  client,  Mrs.  Hedge,  to  have  any 
portion  of  this  half  which  he  binds  himself  to  hold  and  retain. 

But  the  foregoing  is  not  the  whole  of  the  agreement.  The  document  sets 
forth  further  terms  of  agreement.  It  proceeds  thus:  "Inasmuch  as  I  have 
been  notified  that  Fred.  K.  Hedge  has,  or  claims  to  have,  some  interest  in  said 
money,  I  agree  to  notify  him  of  the  payment  of  the  same  to  me,  and  if  he  does 
not  within  ten  days  from  receiving  such  notice,  bring  some  suit  against  said 
Hogan,  to  determine  the  right  to  said  money,  I  agree  to  pay  the  same  to  said 
Hogan  on  demand.  In  case  such  suit  is  brought,  I  will  pay  at  once  to  whom- 
soever the  court  shall  decide  to  be  entitled  to  the  same. "  In  our  judgment  the 
above  words  show  an  agreement  with  Hogan  to  hold  the  money  on  certain 
conditions,  which  are  thus  expressed:  If,  upon  his  (Tyler^s)  notifying  Fred. 
Hedge  that  this  half  of  the  money  has  been  pai4  to  him,  Hedge  does  not  bring 
suit  for  it  against  Hogan  within  ten  days  from  the  date  of  receiving  such  notice. 
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he  is  to  pay  it  over  to  Hogan.  If  suit  is  brought,  and  Judgment  on  such  suit  is 
rendered  in  Hogan's  favor,  he  is  to  pay  it  to  Hogan ;  if  in  Hedge's  favor,  he 
is  to  pay  it  to  Hedge.  The  legal  effect  of  this  agreement  is  that  th^  money  is 
held  and  to  be  held  and  paid  over  to  Hogan,  if  suit  is  not  brought  within  the 
time  specified,  and  if  suit  is  brought  and  determined  in  Hedge's  favor,  then 
to  be  paid  over  to  Hedge.  The  money  is  only  to  be  paid  over  to  Hedge  if  suit 
is  brought,  and  j udgmeut  passes  for  him .  It  turned  out  that  suit  was  brought 
and  dismissed.  What  was  the  effect  of  such  dismissal?  In  our  judgment, 
upon  such  dismissal,  as  the  ten  days  referred  to  in  the  contract  had  then 
elapsed,  Tyler  held  the  money  as  the  agent  of  Hogan,  and  was  bound  to  pay 
it  to  him. 

This  document  of  the  third  of  June  certainly  shows  a  contract  with  Hogan, 
and  a  contract  of  agency  with  him.  Tyler  received  the  half  of  the  money  by 
consent  of  Hogan,  and  he  was  then  to  hold  it  as  above  set  forth.  He  seems 
to  have  had  no  doubt  that  he  had  a  riglit  to  enter  into  such  a  contract.  It 
does  not  appear  that  there  was  anything  in  his  employment  by  Mrs.  Hedge, 
or  his  relations  to  Fred.  Hedge,  which  conflicted  with  it.  In  fact,  Tyler 
stated  that  Mrs.  Hedge  consented  that  he  should  keep  this  money  in  his  hands 
if  Fred.  Hedge  had  an  opportunity  to  litigate  the  question  whether  it  was  to 
go  to  him  or  Hogan.  The  claim  of  Fred.  Hedge,  it  he  had  any,  was  regarded 
in  the  contract,  and  a  reasonable  time  was  given  him  to  bring  the  suit  to  en- 
force such  claim.  It  does  not  appear  that  this  contract  conflicted  with  any 
duty  that  he  owed  to  Fred.  Hedge.  There  is  evidence  tliat  he  objected  to  con- 
tracting with  Hogan  to  use  his  influence  with  Fred.  Hedge  or  Mrs.  Hedge  to 
persuade  the  former  not  to  sue  Hogan  for  the  money  which  Hogan  claimed. 
Tyler  refused  to  enter  into  any  such  agreement  with  Hogan,  and,  in  our  judg- 
ment, no  such  agreement  was  made. 

From  the  relation  which  Tyler  sustained  to  Hogan,  it  was  his  duty  to  make 
known  to  htm  all  tlie  facts  in  relation  to  his  connection  with  Hedge,  his  agree- 
ment with  him,  and  the  relation  he  bore  to  the  Hedge  suit.  This  he  did  not 
do  until  about  the  time  the  suit  was  dismissed.  The  infoimation  then  given 
was  in  his  affidavit  for  a  continuance.  But,  as  above  stated,  the  contract  en- 
tered into  does  show  a  contract  of  agency,  trust,  and  confidence  by  Tyler  with 
Hogan;  and  to  say  that  this  contract  was  one  in  which  Tyler  became  an  at- 
torney de  facto,  and  not  an  attorney  at  law,  for  HogJan,  would  be  making  a 
distinction  savoring  too  much  of  a  mere  refinement  of  words.  Tyler  was  an 
attorney  at  law;  had  been  for  many  years  practicing  as  such  when  he  entered 
into  this  contract.  He  was  contracting  concerning  a  matter  of  difference 
which  might  be,  and  did  become,  a  matter  of  litigation.  Tyler  collected  the 
money  as  attorney  at'law, — a  business  in  which  attorneys  at  law  are  much 
engaged.  He  collected  it  with  the  consent  and  by  the  authority  of  Hogan,  on 
the  conditions  named  in  the  contract;  and  by  this  contract,  and  on  its  termsi 
he  became  the  agent  and  attorney  of  Hogan  to  collect  and  hold  the  money,  and 
pay  it  over  to  him  (Hogan)  on  the  conditions  named  in  such  contract.  If 
Hedge  had  brought  the  suit  for  this  money  within  10  days,  and  it  had  been 
adjudged  in  the  action  that  he-(Hedge)  was  entitled  to  the  money,  Tyler  would 
then  have  ceased  to  be  the  attorney  of  Hogan.  The  suit  brought  by  Tyler  for 
Hedge  was  dismissed.    Tyler's  responsibility  to  Hogan,  then,  never  ceased. 

We  think  that  the  testimony  justifies  us  in  holding  that  he  was  the  attor- 
ney at  law  of  Hogan,  on  the  terms  of  the  contract  which  was  made  between 
them. 

An  exception  was  made  to  the  ruling  of  the  referee  who  took  the  testimony 
in  this  case,  by  which  he  stopped  tlie  cross-exjimi nation  of  one  of  the  wit- 
nesses of  complainant.  The  cross-examination  of  tlie  witness  had,  in  our 
judgment,  been  unnecessarily  prolonged,  and  the  referee  acted  within  a  proper 
discretion  in  stopping  it  as  he  did.  On  this  ruling  being  made  by  the  referee, 
counsel  for  the  respondent,  who  was  conducting  the  cross-examination,. re- 
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tired  from  the  cause,  and  respondent  then  asked  for  time  to  procure  other 
counsel.  The  referee  said  that  it  was  not  long  before  the  noon  recess,  that  the 
cause  should  proceed  until  that  time,  when  respondent  might  procure  coun- 
sel. If  we  could  perceive  that  respondent  was  injured  by  this  ruling  of  the 
referee,  we  would  interfere  for  his  relief,  but  we  do  not  see  that  he  did  suffer 
any  injury. 

We  will  sny,  further,  that  in  bringing  the  action  of  Hedge  v.  Hogan  and 
Tyler  the  respondent  was  really  on  both  sides  of  the  case.  He  was  really 
attorney  for  the  plaintiff,  and  interested  in  any  recovery  of  money  by  plain- 
tiff, and  was  himself  a  defendant  in  the  action.  By  this  conduct  he  violated 
his  obligations  to  Hogan  under  the  contract  as  his  agent  and  attorney,  and 
violated  his  duties  as  attorney  at  law.  In  the  relation  of  agent  which  he  bore 
to  Hogan  under  his  conti-act  it  was  in  violation  of  his  duty  to  Hogan,  as  his 
principal,  to  assume  an  attitude  antagonistic  to  him,  without  his  knowledge 
and  consent. 

We  are  of  opinion  that  the  accusation  in  regard  to  the  undertaking  on  ap- 
peal, and  the  portion  of  the  accusation  numbered  1,  is  sustained  by  the  evi- 
dence herein. 

We  concur:    Morrison,  C.  J.;  Sharpstein,  J.;  McIOnstry,  J. 

McKee,  J.  I  concur  in  the  opinion  on  the  sole  ground  that  the  accusation 
is  sufficiently  sustained  by  the  evidence  of  the  acts  and  conduct  of  the  re- 
spondent, in  connection  with  the  judgment  and  undertaking  on  appeal  in  the 
case  of  Hogan  v.  Tyler ,  referred  to  in  the  prevailing  opinion. 

Myrick,  J.  From  the  statement  contained  in  the  foregoing  opinion  it 
appears  that  the  respondent,  G.  W.  Tyler,  is  charged  in  this  proceeding  with 
having  agreed  to  act  as  the  attorney  for  complainant  in  the  collection  of  cer- 
tain money,  and,  by  reason  of  such  employment,  received  from  complainant 
certain  policies  of  insurance,  a  promissory  note,  and  an  authority  in  writing 
to  receive  said  money;  that  thereafter  he  collected  said  money  by  virtue  of 
said  employment,  and  the  con  lide nee  reposed  in  him  as  such  attorney,  et<5.  It 
will  be  remembered  that  Mrs.  IIq^^q  had  held  the  note  and  policies  as  guardian 
of  her  two  sons,  (to  whose  estates  the  note  belonged,)  and  that  she  had  placed 
them  in  the  hands  of  Mr.  Hogan  as  her  attorney ;  that  after  one  of  the  sons 
attained  majority,  Mr.  Hogan,  for  the  consideration  of  some  ^50,  took  an 
assignment  of  his  interest,  amounting  to  about  $4,500;  that  Mr.  Hogan  then 
asserted  his  right  to  retain  the  possession  of  the  note  and  policies,  and  refused 
to  surrender  them  to  Mrs.  Hedge,  from  whom  he  had  received  them  as  her 
attorney;  that  Mrs.  Hedge  and  the  son  claimed  the  latter  had  been  over- 
reached in  the  matter  of  the  assignment,  and  Mrs.  Hedge  employed  Mr.  Tyler 
to  get  the  note  and  policies  from  Mr.  Hogan,  of  which  employment  the  latter 
had  notice.  Mrs.  Hedge  was  unable  to  recover  the  money  on  the  policies,  as 
they  were  out  of  her  possession,  and  Mr.  Hogan  had  given  notice  to  the  com- 
panies not  to  pay  to  her;  neither  would  the  companies  pay  to  Mr.  Hogan. 
Thereupon,  at  an  interview  had  between  Mr.  Tyler  and  Mr.  Hogan,  the  latter 
delivered  the  polices  and  note  to  the  former,  and  Mr.  Tyler  gave  his  receipt 
therefor.  In  which  he  stated:  "I  have  received  foregoing  papers  at  the  re- 
quest of  Charlotte  Hedge  that  said  J.  M.  Hogan  should  deliver  same  to  me  as 
her  attorney."  .  The  policies  were  paid  without  suits.  It  seems  clear  to  me 
that,  as  between  Mrs.  Hedge  and  Mr.  Hogan,  Mr.  Tyler  was  the  attorney  of 
the  former,  of  which  Mr.  Hogan  had  notice,  and  that  he  (Hogan)  delivered 
the  papers' to  Tyler  at  the  request  and  as  the  attorney  of  Mrs.  Hedge,  and  not 
as  the  attorney  of  himself;  that  the  allegation  of  employment  of  Tyler  by 
Hogan  as  his  attorney  at  law  is  not  sustained.  Whatever  may  have  been  the 
duty  of  Mr.  Tyler  to  Mr.  Hogan  as  attorney  in  fact,  or  agent,  is  not  now  for 
consideration;  I  am  dealing  only  with  his  duty  as  an  attorney  at  law. 
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In  regard  to  the  giving  of  the  undertaking  on  appeal,  I  am  of  opinion  that 
Mr.  Tyler  violated  his  duty  and  obligation  as  an  attorney  at  law.  Hogan  had 
recovered  a  judgment  against  him.  He  gave  notice  of  appeal,  and  caused  an 
undertaking  to  be  executed  and  tiled.  The  statute  requires  that  the  under- 
taking be  accompanied  with  the  affidavit  of  each  surety  that  he  is  wortii  tlie 
sum  specified  in  the  undertaking.  In  my  opinion  Mr.  Tyler  knew  that  the 
surety  Wheeler  was  insolvent,  and  with  that  knowledge  procured  him  to  join 
in  the  execution  of  the  undertaking.  His  object,  doubtless,  was  to  prevent 
Hogan  from  realizing  the  fruits  of  a  successful  litigation.  In  so  doing  he 
violated  his  duty  as  laid  down  in  subdivision  4,  §  282,  Code  Civil  Proc.  The 
acts  done  by  Mr.  Tyler  and  Wheeler,  in  regard  to  the  deed  from  the  former  to 
the  latter,  do  not  render  obscure  the  reid  transaction,  and  its  purpose. 

While  I  am  of  opinion  the  acts  of  the  respondent  deserve  censure,  and  the 
imposition  of  a  penalty,  I  am  not  in  favor  of  his  removal  or  his  suspension  for 
an  extended  period.  I  think  the  penalty  of  suspension  for  six  months  suf- 
ficient; but  there  should  be  added  the  provision  that  the  suspension  continue 
thereafter  until  the  object  of  requiring  an  undertaking,  viz.,  payment  of  the 
judgment,  interest,  and  costs,  in  case  of  affirmance,  be  accomplished. 

Morrison,  C.  J.;  Thornton.  J.;  Sharpstein,  J.;  McKinstry,  J.;  Mc- 
Kee,  J.  All  the  justices  of  this  court  being  of  the  opinion  that  the  evidence 
proves  the  respondent  guilty  of  a  violation  of  his  duty  as  attorney  and  coun- 
selor, and  of  his  oath  of  office  as  such,  and  that  the  allegations  in  the  accusa- 
tion with  respect  to  his  conduct  in  procuring  and  filing  the  undertaking  to  stay 
execution  on  appeal  from  the  j  udgment  in  the  case  of  Hogan  v.  Tyler  have  been 
fully  proved,  and  no  four  of  the  justices  concurring  in  any  other  judgment  than 
that  hereinafter  stated,  but  five  of  the  justices,  after  full  consultation,  having 
agreed  on  the  judgment  following,  it  is  ordered  and  adjudged  that  respondent, 
George  W.  Tyfer,  be  deprived  of  the  right  to  practice  as  attorney  or  counselor 
in  any  and  all  the  courts  of  this  state,  and  be  suspended  from  practicing  as 
attorney  or  counselor  at  law  in  any  of  said  courts  for  the  period  of  two  years 
from  the  dat«  of  the  entry  hereof,  and  until  the  judgment  in  favor  of  J.  M. 
Hogan  against  the  said  respondent,^ mentioned  and  described  in  the  accusation, 
shall  be  fully  satisfied  and  paid,  if  the  same  shall  not  have  been  satisfied  during 
such  period  of  two  years. 


(2  Cal.  TJnrep.  702)  ,^^  ^  ,^*      ^  *  ^ «,.  * 

Whittle  v.  Doty.    (Xo.  11,170.) 

{Supreme  Court  of  OoLUfomia,    August  31,  1886.) 

Appeal — Action  to  Qoibt  Title— Findings  not  Contradictory  —  Material  Issues 
Covered. 

Where,  on  appeal  from  a  judj^ment  in  a  cause  tried  by  the  court  without  a  jury, 
the  findings  are  not  contradictory,  and  cover  all  the  material  issues  presented  therein, 
the  judgment  of  the  trial  court  must  be  affirmed. 

Department  2.    Appeal  from  superior  court,  Amador  county. 

The  plaintiff  in  his  complaint,  for  a  second  cause  of  action,  which  is  the 
one  considered  on  this  appeal,  alleged  that  he  was  the  owner  in  fee  of  the  8. 
W.  4  of  th«  N.  W.  J  of  section  23,  in  township  No.  7  N.,  of  range  No.  9  E., 
Mount  Diablo  base  and  meridian,  situated  in  the  county  of  Amador  and  state 
of  California.  The  defendant  answered,  and  claimed  an  interest  adversely 
to  the  plaintiff  in  and  to  the  following  portion  of  said  land,  to- wit:  Com- 
mencing at  the  north-west  corner  of  s:iid  subdivision,  and  running  thence 
east,  along  the  northern  boundary  thereof,  to  the  north-east  corner  thereof; 
thence  south,  about  nine  and  one-half  rods,  to  a  fence  crossing  said  subdi- 
vision from  east  to  west;  thence  west  80  rods,  along  said  fence,  to  the  west- 
ern boundary  of  said  subdivision ;  thence  north  seven  and  one-half  rods,  to 
the  place  of  beginning, — said  piece  of  land  containing  four  and  One-quarter 
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acres,  more  or  less.  The  plaintiff  claimed  that  the  claim  of  the  defendant 
was  without  right,  and  prayed  that  he  might  be  enjoined  from  asserting  any 
claim  whatever  to  the  premises  adverse  to  himself.  The  case  was  tried  by 
the  court  without  a  jury,  and,  in  accordance  with  its  findings  of  facts,  en- 
tered a  judgment  for  tlie  plaintiff,  quieting  in  him  the  title  to  the  land,  and 
restraining  the  defendant  from  setting  up  any  claim  thereto.  The  defendant 
contended  that  the  findings  were  contradictory,  and  failed  to  cover  the  ma- 
terial issues;  but  the  court  entered  up  its  judgment,  and  defendant  appealed. 
^Eagon  &  At^mstrong,  for  appellant,  Doty.  Blanchard  d  StDisletf  for  re- 
spondent. Whittle. 

Bt  Tms  Court.    The  findings  are  not  contradictory,  and  they  cover  all 
the  material  issues.    Judgment  affirmed. 


(2  Oal.  UnMp.  TOO) 

Gahen  and  others  o.  Mahonet.    (No.  9,850.) 
CStwreme  Ojurt  of  OaUfomia.    September  16,  1886.) 

1.  Attaohmbnt — Dissolution — Affidavitb — Counter- Affidavits. 

Wliere,  upon  a  motion  to  dissolve  an  attachment,  the  counter-affidavits  of  the 
defendant  are  fully  answered  by  the  affidavits  produced  in  behalf  of  plain tifis, 
the  court  has  no  right  to  disregard  or  discredit  the  showing  on  behalf  of  plaintifiS^ 
and,  on  appeal,  the  order  dissolving  the  attachment  will  be  reversed. 

2.  Samib— Undertaking — Sufficiency. 

The  nndertaking-in  this  case  executed  by  the. plaintiffs  examined,  and  held  to  be 
sufficient. 

Department  2.     Appeal  from  superior  court,  Stanislaus  county. 

This  was  an  attachment  sued  out  by  the  plaintiffs  against  the  defendant 
upon  an  alleged  indebtedness.  The  affidavit  required  by  law  was  made  and 
filed  in  the  cause,  and  an  undertaking  was  executed  by  the  plaintiffs  in  the 
following  words: 

"Whereas,  the  above-named  plaintiffs  have  commenced,  or  are  about  to 
commence,  an  action  in  the  superior  court  of  the  county  of  Stanislaus,  state 
of  California,  against  the  above-named  defendant,  upon  a  contract  for  the 
direct  payment  of  money,  claiming  that  there  is  due  to  the  said  plaintiffs  by 
the  said  defendant  the  sum  of  seven  hundred  and  fourteen  and  57-100  dollars 
of  the  United  States,  besides  interest,  and  are  about  to  apply  for  an  attach- 
ment against  the  property  of  the  said  defendant  as  security  for  the  satisfac- 
tion of  any  judgment  that  may  be  recovered  therein,  now,  therefore,  we,  the 
undersigned,  residents  of  the  said  county  of  Stanislaus,  in  consideration  of  the 
premises,  and  of  the  issuing  of  said  attachment,  do  jointly  and  severally  under- 
take, in  the  sum  of  five  hundred  dollars,  and  promise  to  the  effect,  that,  if  the 
said  defendant  recovers  judgment  in  said  action,  the  said  plaintiffs  will  pay 
all  costs  that  may  be  awarded  to  the  said  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  said  attachment,  not  exceeding  the  sum  of 
five  hundred  dollars. 

"^ Dated  the  twenty-sixth  day  of  September ,  1884. 

rsigned]  "C.  A.  Stonbsifer.    [Seal.] 

••J.  C.  Traner."    ■    fSeal.] 

The  justification  and  verification  were  as  follows: 

"C.  A.  Stonesifer  and  J.  C.  Traner,  the  sureties  whose  names  are  subscribed 
to  the  above  undertaking,  being  severally  duly  sworn,  each  for  himself  says 
that  he  is  a  resident  and  free,  state  of  California,  and  is  worth  the  sum  in  said 
undertaking  specified  as  the  penalty  thereof,  over  and  above  all  his  just  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution. 

[Signed]  "C.  A.  Stonbsifbb. 

•'J.  C.  Tranbu. 
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"Subscribed  and  sworn  to  before  me  this  twenty-sixth  day  of  September » 
1884. 

[Signed]  "Wm.  O.  Minor,  Notary  Public, •* 

Affidavits  and  oounter-affidavits  were  filed  by  both  plaintiffs  and  defendant 
in  support  of  their  respective  claims  and  defenses;  and  at  the  November  term, 
1884,  the  defendant  moved  the  court  to  dissolve  the  attachment  on  several 
grounds;  among  them,  that  no  sufficient  or  proper  undertaking  was  made  or 
filed,  and  that  the  pretended  undertaking  was  not  properly  verified  or  justi- 
fied. The  court  below  dissolved  the  attachment,  and  from  this  judgment 
plaintiffs  appealed. 

C.  A.  Stonesifer  and  Wm.  0.  Minor,  for  appellants,  Cahen  and  others. 
Stanton  L,  Carter,  for  respondent,  Mahoney. 

By  the  Cotjbt.  The  court  erred  in  dissolving  the  atttachment  in  this 
case.  The  affidavit  of  the  defendant  was  fully  answered  by  the  affidavits  pro- 
duced on  behalf  of  plaintiffs.  The  court  had  no  right  to  disregard  or  discredit 
the  showing  on  behalf  of  plaintiffs.  The  undertaking  was  sufficient.  Order 
reversed. 


(2  Cal.  Unrep.  717) 

People  «.  Higgins.    (No.  20,214.) 

(Supreme  Court  of  California,    September  SO,  1886.) 

Criminal  Law— Appral— In8tbuction8. 

Where  the  instructions  given  by  the  court  are  contradictory,  the  Jildgment  will  be 
reversed. 

Department  1.    Appeal  from  superior  court,  Mendocino  county. 

Prosecution  for  assault  with  deadly  weapon,  with  intent  to  do  great  bodily 
harm.  Defendant  was  found  guilty,  fined  $100,  and  appealed  to  the  supreme 
court. 

The  Attorney  Qeneraly  for  the  People.    J.  A.  Cooper ,  for  appellant. 

By  the  Court.  In  respect  to  the  crime  of  which  defendant  was  convicted, 
the  instructions  of  the  court  below  to  the  jury  were  conflicting,  for  which 
reason  the  judgment  and  order  are  reversed,  and  cause  remand^  for  a  new 
trial. 


(2  Cal.  Unrep.  727) 

Greer  t>.  Tripp.    (No.  9,643.) 

{Supreme  Court  of  Qtlifomia,    December  10,  1886.) 

Statutb  of  Limitations — Ejectment. 

Evidence  held  to  sustain  defense  of  statute  of  limitations,  and  judgment  affirmed. 

Department  1.  ^  Appeal  from  superior  court,  San  Mateo  county. 

Action  of  ejectment.  Amo^g  other  defenses,  defendant  set  up  the  statute 
of  limitations.  It  appeared  *that  defendant  claimed  under  deeds  executed 
in  1858,  had  from  that  time  claimed  title,  most  of  the  time  was  in  posses- 
sion, and  was  in  possession  when  this  action  was  instituted,  on  May  10, 
187^.  The  superior  court  held  the  action  barred,  and,  plaintiff's  motion  for 
a  new  trial  being  denied,  he  appealed  to  the  supreme  court. 

/o/i7i  Reynolds,  for  appellant.    Fox  &  Kellogg,  for  respondent. 

By  the  Ck)URT.  There  was  sufficient  evidence  to  support  a  finding  in 
favor  of  defendant  upon  the  plea  of  the  statute  of  limitations  to  uphold  the 
judgment. 

Order  denying  plaintiff's  motion  for  a  new  trial  affirmed. 
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(71  Cal.  399) 

SOHROEDER  V.  SCHMIDT.      (No.  9,812.) 

(Supreuie  Court  of  OoUifomia.    December  13.  1886.) 

Appeal— When  Taken—Judgment—Order  on — Motion  for  New  Trial. 

An  appeal  cannot  be  taken  from  a  judgment  before  the  judgment  is  entered,  but 
may  be  taken  from  an  order  denying  a  motion  for  a  new  trial  before  the  entry  of 
judgnient. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco. 
John  F,  BurriSf  for  appellant.    B.  W,  Blaney,  for  respondent. 

Sharpstein,  J,  Respondent  moves  to  have  the  appeals  from  the  judgment 
and  the  order  denying  tlie  motion  for  a  new  trial  dismissed,  on  the  ground 
that  the  appeals  were  taken  6e/b7*ethe  judgment  was  entered.  That  is  doubt- 
less a  sufficient  ground  for  dismissing  the  appeal  from  the  judgment.  Mc- 
Laughlin V.  Doherty,  64  Cal.  519;  Thomas  v.  Anderson,  55  Cal.  43.  Biitthe 
appeal  from  the  order  denying  the  motion  for  a  new  trial  was  taken  within 
60  days  after  the  order  was  made.  That  is  within  the  time  prescribed  by  the 
Code.  Code  Civil  Proc.  939.  We  think  no  sufficient  ground  for  dismissing 
the  appeal  from  the  order  denying  the  motion  for  a  new  trial  has  been  sliown 
in  this  case,  and  the  motion  to  dismiss  that  appeal  is  denied. 

Appeal  from  the  judgment  dismissed. 

We  concur:  Morrison,  C.  J.;  Thornton,  J,;  McKinstry,  J.;  Myrick, 
J.;  MgKee,  J. 

(71  Cal.  48) 

People  v.  Giacamella.    (No.  20,222.) 

{Supreme  Court  of  QjUifomia,    September  22,  1886.) 

Criminal  Law — Information — Description  op  Offense — Attempt  to  Commit  Arson — 
Pen.  Code  Cal.  ?§  447,  448. 

An  information  alleging,  in  accordance  with  section  447,  Pen.  Code  Cal.,  that 
the  *'defendani  did,  in  tlie  night-tiiue  of  said  day,  willfully,  maliciously,  and  felo- 
niously attempt  to  burn  a  building,"  is  sufficient  to  charge  the  crime  of  an  attempt 
to  commit  arson.  It  is  not  necessary  to  set  out  the  provisions  of  section  448  relat- 
in£  to  the  circumstances  of  the  commission  of  the  offense. 

Department  1. 

T?ie  Attorney  General,  for  the  People.     Wm.  P.  Veuve,  for  appellant. 

Myrick,  J.  The  defendant  was  accused  of  the  crime  of  an  attempt  to 
commit  arson,  the  information  alleging  that  the  "defendant  did,  in  the  night- 
time of  said  day,  willfully,  maliciously,  and  feloniously  attempt  to  bum,  with 
intent  then  and  there  to  destroy,  a  building,"  the  property  of,  etc.  No  de- 
murrer was  interposed.  The  defendant  was  convicted  of  an  attempt  to  com- 
mit arson  in  the  second  degree,  and  moved  in  arrest  of  judgment,  on  the 
ground  that  the  information  did  not  state  facts  sufficient  to  constitute  a  pub- 
lic offense,  in  that  tlie  information  contained  none  of  the  delinitions  set  forth 
in  section  448,  Pen.  Code. 

The  offense  wtis  stated  in  accordance  with  the  language  of  section  447,  Pen. 
Code,  and  was  sufficiently  stated.  As  well  might  the  provisions  of  sections 
449  to  452  be  held  necessary  to  be  stated,  as  those  of  448.  Section  447  de- 
clares the  offense;  and  the  following  sections  relate  to  circumstances  of  its 
commission. 

'  There  were  circumstances  tending  to  connect  the  defendant  with  the  fire: 
and  the  question  as  to  the  sufficiency  of  those  circumstances  was  with  the 
jury.     The  court  committed  no  error  as  to  the  instructions. 

Judgment  and  order  aflirmed. 

We  concur;    McKinstry,  J.;  Ross,  J. 
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(86  Kan.  51) 

.St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Chenault  and  another. 

{Supreme  Court  of  Kansas.    December  9,  188«.) 

1.  Set-Opp  and  Counter-Claim— Dkmand  of  Treasdker  against  Railroad  Company. 

Where  a  railroad  company  sues  its  former  treasurer  for  moneys  alleged  to  belong 
to  the  company,  and  to  have  been  received  by  bim  as  treasurer,  and  wrongfully 
appropriated  bv  him  to  liis  own  use,  and  it  ap}>ears  that  he  appropriated  the  same 
in  payment  of  certain  claims  of  his  against  the  railroad  company,  which  claims 
were  founded  upon  contract,  held,  that  tlie  treasurer  may,  in  such  action,  have  the 
amount  of  his  claims  set  off  against  the  claim  of  the  railroad  company,  so  far  as 
hie  claims  are  legal  and  valid,  and  jast  and  equitable. 

2.  CoBPORATioNSr— Right  of  Officer  to  Purchase  Notes  of  Company. 

Where  a  treasurer  of  a  railroad  company,  with  his  own  money,  and  for  himself 
individually,  {)urchases  promissory  notes  executed  by  the  railroad  company,  and 
at  the  time  of  the  purchase  he  is  under  no  obligation  to  the  railroad  company  to 
purchase  or  to  pay  the  same,  held  that,  although  he  purchased  them  at  a  discount, 
still  he  may  collect  from  the  railroad  company  their  full  face  value. 
(Syfiabtis  by  the  Qmri.) 

Error  from  Bourbon  county. 

/.  H.  Sallee  and  /.  H.  RicTiards,  for  plaintiff  in  error.  J.  D.  McCleverty 
and  E,  M.  HvZetU  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  the  St.  Louis,  Fort  Scott 
A  Wichita  Railroad  Company  against  Waller  Chenault  and  the  First  National 
Bank  of  Fort  Scott,  Kansas,  to  recover  $11,928.39.  It  is  admitted  that  Che- 
nault was  the  treasurer  of  the  railroad  company  frotn  March  14,'  1882,  up  to 
May  27,  1884,  with  the  exception  of  about  one  month,  in  November,  1882, 
and  was  also  a  director  for  the  company  for  a  portion  of  that  period  of  time, 
and  was  also  president  and  business  manager  of  the  bank;  and  the  bank,  as 
a  corporation,  was  the  depository  of  tlie  funds  of  the  railroad  company.  It  is 
also  admitted  that  Chenault  at  one  time  liad  in  his  hands,  as  treasurer  of  the 
railroad  company,  the  said  sum  of  $11,928.39;  and  that  out  of  this  sum  he 
paid  to  the  railroad  company,  after  this  suit  was  commenced,  the  sum  of 
66,125,  leaving  the  sum  of  65,803.39  still  in  dispute.  To  account  for  this 
last-mentioned  sum  Chenault  claims  that,  prior  to  the  commencement  of  this 
action,  he  paid  to  himself  out  of  the  company's  funds  the  sum  of  $2,250,  as 
compensation  due-him  for  his  sOTvices  as  treasurer  of  the  plaintiff;  $310,  due 
him  for  traveling  expenses,  paid  by  him  for  the  plaintiff;  $313.50,  due  him 
for  exchange  purchased  for  the  plaintiff  of  the  bank,  and  paid  for  himself; 
and  $2,926.89,  due  him  on  three  promissory  notes  executed  by  the  plaintiff  to 
one  Robert  D.  Clifford,  and  owned  and  held  by  himself.  Upon  these  disputed 
claims,  and  these  only,  atrial  was  had  before  the  court  without  a  jury,  and 
the  court  made  a  general  finding  in  favor  of  the  defendants,  and  against  the 
plaintiff,  and  rendered  judgment  accordingly,  and  the  plaintiff  brings  the 
case  to  this  court  for  review. 

In  one  of  the  plaintiff's  briefs  it  is  claimed  that  the  following  questions 
arise:  V(l)  Can  a  treasurer  of  a  corporation  (he  also  being  a  director)  arbi- 
trarily allow  himself  a  salary,  fix  the  amount,  adjudge  it  to  be  reasonable, 
and  appropriate  the  company's  money  in  payment  thereof  without  its  con- 
sent? (2)  Has  an  officer  of  a  corporation,  such  as  defendant  in  error  Che- 
nault, a  right  to  buy  up  outstanding  claims  against  his  corporation,  and  then 
arbitrarily  pay  such  claims  out  of  the  corporation  funds  without  the  consent 
of  the  corporation  ?  (3)  In  an  action  against  an  officer  of  a  corporation  to 
recover  money  alleged  to  have  been  unlawfully  appropriated  and  converted 
by  him,  as  in  this  case,  can  he  offset  such  claims,  and  his  own  wrongful  acts, 
against  the  corporation's  demand  for  its  funds?  (4)  Sustaining  the  relation 
Chenault  did  towards  his  co-ilefendant  in  error  bank,  being  its  president  and 
chief  executive  officer  and  business  manager,  is  not  the  bank  charged  with 
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knowledge  of  the  misappropriation  of  these  funds,  and  is  it  not  a  party  to  the 
transaction,  and  liable  as  joint  tort-feasor?" 

In  another  of  the  plaintiff^s  briefs  it  is  claimed  that  the  following  ques- 
tions arise.  ''(1)  Whether  Ghenault  had  the  legal  right,  while  treasurer  of 
this  company,  to  *  adjudicate'  and  audit  and  pay  his  own  chiims  in  the  man- 
ner shown  by  the  record:  (2)  If  not,  and  he  was  therefore  liable  as  claimed, 
is  the  bank  of  which  he  was  president  liable?  (3)  Is  Ghenault  liable  to  ac- 
count to  his  company  for  the  discount  of  the  notes  he  purchased?" 

The  plaintiff  claims  that  the  foregoing  disputed  items  are  not  proper  sub- 
jects of  either  set-off  or  counter-claim  in  this  action.  We  think  that  the  de- 
fendant Ghenault  had  no  right  toadjudicate  upon  his  own  claims,  or  to  adjust 
or  audit  them,  or  to  pay  the  same  without  the  consent  of  the  railroad  com- 
pany; but  these  are  not  the  controlling  questions  in  this  case.  The  real  and 
controlling  question  is  this:  Having  done  all  these  things  with  reference  to 
his  own  claims,  (and  he  had  frequently  done  similar  acts  before  with  refer- 
ence to  his  own  claim  and  the  claims  of  others,  and  his  acts  with  reference  to 
these  other  claims  had  been  ratified  and  approved  by  the  railroad  company,) 
and  having  afterwards  ceased  to  be  the  treasurer  of  the  railroad  company, 
and  this  action  having  afterwards  been  brought  against  him  by  the  railroad 
company  for  the  amounts  which  he  had  thus  paid  to  himself  or  appropriated, 
can  he  not  now,  in  this  action,  have  these  claims  of  his  set  off,  as  against 
the  claim  of  the  plaintiff,  so  far  as  his  claims  are  legal  and  valid,  and  just 
and  equitable?  The  plaintiff  says  not,  for  the  reason,  among  others,  that  this 
action  is  not  founded  upon  contract,  within  the  meaning  of  section  98  of  the 
Civil  Gode,  but  is  founded  exclusively  upon  tort.  Now,  is  it  true  that  this 
action  is  founded  exclusively  upon  tort,  and  not  upon  contract?  Ghenault 
held  the  moneys  sued  for  as  the  treasurer  of  the  railroad  company.  His 
office  or  agency  was  created  by  contract.  His  duties  thereunder  were  also  cre- 
ated by  contract,  and  were  regulated  by  contract.  It  was  his  duty,  under 
these  contract  relations,  to  dispose  of  these  moneys  as  ordered  by  his  princi- 
pal ;  and  if  he  did  not  do  so  he  violated  his  contract,  and  at  once  created  a 
cause  of  action  on  the  contract  against  himself,  and  in  favor  of  his  principal - 
Even  if  the  facts  stated  would  also  constitute  a  cause  of  action  on  tort,  still 
they  also  constitute  a  cause  of  action  on  contract.  And  this  is  enough  to 
authorize  the  interposition  of  a  set-off. 

We  think  the  case  of  Austin  v.  Rawdoii,  44  N.  Y.  63,  lends  support  to  the 
proposition  that  this  is  an  action  founded  on  contract.  Indeeed,  the  plaintiff 
cannot  state  his  cause  of  action  without  stating  a  contract;  for,  in  order  to 
properly  state  his  cause  of  action,  he  must  state  the  facts  thereof,  and,  when 
he  states  the  facts  tliereof,  he  states  a  contract.  In  this  state  all  the  old  forms 
of  action  are  abolished,  and  in  their  stead  we  have  only  one  form  of  ac- 
tion, called  a  "civil  action,"  and  the  plaintiff,  in  stating  his  cause  of  action, 
must  state  the  real  facts  thereof  as  they  have  actually  occurred,  and  not  forms 
or  fictions,  as  was  frequently  permissible,  and  sometimes  required,  by  the  com- 
mon law.  Hence  where  a  plaintiff  has  a  cause  of  action  on  contract,  he  must 
state  the  contract,  and  cannot  properly  state  his  cause  of  action  without  stat- 
ing the  contract.  Also,  in  this  state,  a  cause  of  action  founded  upon  an  im- 
plied contract,  as  well  as  a  cause  of  action  founded  upon  an  express  contract, 
may  be  the  subject  of  set-off.  Fanson  v.  Linsley,  20  Kan.  235.  And  the 
set-off  may  be  for  unliquidated  damages,  and  in  an  action  for  unliquidated 
damages.  iStevens  v.  Able,  15  Kan.  584;  Gardner  v.  Risher,  35  Kan.  93;  S. 
C.  lO.Fac.  Rep.  584.  And,  when  cross-demands  exist  which  may  be  set  off 
against  each  other,  neither  party  can  deprive  the  other  of  his  right  of  set-off 
by  an  assignment  of  his  demand.  Leavenson  v.  Lafontane,  3  Kan.  523; 
Turner  v.  Cravtford,  14  Kan.  499;  Gardner  v.  Risher,  35  Kan.  93;  S.  C.  10 
Pac.  Rep.  584.  And  where  the  holder  of  a  claim  which  could  properly  be  set 
oil  against  the  claim  of  another  person,  but  under  the  circumstances  such 
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holder  can  make  his  set-off  available  only  by  interposing  it  in  an  action  o£  re* 
plevln, — an  action  founded  upon  an  alleged  tort, — ^he  may  interpose  it  in  such 
action.  Gardner  v.  RUher,  35  Kan.  93;  8.  C.  10  Pac.  Hep.  584.  And,  even 
in  an  action  on^a  constable^s  bond,  the  constable  may  set  off  his  fees  due  from 
the  plaintiff.  Sponenbarger  v,  Lemert,  23  Kan.  55.  And  to  allow  set*offs  to 
be  interposed  in  cases  like  the  present  comes  within  the  spirit  of  the  Civil 
Code,  which  attempts,  as  far  as  it  is  reasonably  practicable,  to  have  all  con- 
troversies between  the  same  parties  determined  in  one  action.  Stevens  v. 
Able,  15  Kan.  587.  The  following  cases  also  tend  to  support  the  view  that 
set-off  mav  be  allowed  in  cases  of  this  kind:  U»  8»  v.  Macdaniel,  7  Pet.  1; 
U.  S.  V.  Kipley,  7  Pet.  18;  Gratiot  v.  U.  8.,  15  Pet.  836,  870,  et  seq.;  Don- 
eUon  v.  Coleraln,  4  Mete.  430;  8tate  v.  Franklin  Bank,  10  Ohio,  92;  East 
Anglian  Ry.  Co.  v.  Zythgoe,  2  Eng.  Law  &  Eq.  881. 

We  do  not  think  that  the  authorities  cited  by  counsel  for  the  railroad  com- 
pany are  applicable  under  our  statutes.  The  case  of  Russell  v.  First  Presby- 
terian Church,  65  Pa.  St.  9,  is  the  principal  case  relied  on  by  the  railroad 
company.  It  must  also  be  remembered  that  in  this  case  the  funds  placed  in 
the  hands  of  Chenault  were  not  set  apart  by  the  railroad  company  for  the 
payment  of  any  particular  debts  or  claims.  These  funds  were  intended  for 
the  payment  of  debts  and  claims,  in  general,  held  against  the  railroad  com- 
pany, and  just  such  debts  and  claims  as  Chenault  held  or  holds.  Tliis  fact, 
as  well  as  our  statutes,  distinguishes  this  case  from  the  cases  principally  re- 
lied on  by  counsel  for  the  railroad  company.  We  think  the  decision  of  the 
court  below  upon  the  question  of  set-off  is  correct,  and  that  Chenault  may,  in 
this  action,  have  his  claims  against  the  railroad  company  set  off  against  their 
claim. 

As  this  case  comes  to  us,  it  must  be  admitted  that  all  the  claims  of  Chenault 
against  the  railroad  company  are  legal  and  valid,  and  just  and  equitable,  with 
the  exception  of  his  claim  upon  the  above-mentioned  promissory  notes;  and  it 
must  also  be  admitted  that  his  claim  upon  these  notes  is  legal  and  valid,  and 
just  and  equitable,  up  to  the  amount  which  he  paid  for  them,  which  was 
much  less  than  their  face  value.  But  is  not  his  claim  good  for  the  full 
amount  of  the  face  value  of  the  notes?  We  shall  now  proceed  to  consider 
this  question. 

There  were  three  of  these  notes.  The  first  was  due  January  5,  1881;  the 
next  was  due  January  5,  1882;  and  the  last  was  due  January  5,  1883.  Che- 
nault purchased  them  a  little  before  the  time  when  the  last  one  became 
due,  and  with  his  own  money,  but  at  a  large  discount.  There  is  no  showing 
that  he  was  under  any  obligation  to  the  railroad  company  to  purchase  them, 
or  that  he  had  any  funds  of  the  railroad  company  in  his  hands  with  which  he 
could  have  purchased  them  or  paid  them :  and  probably  he  had  not.  However, 
on  May  20,  1884,  about  one  year  and  four  mouths  alter  the  purchase,  he  had 
funds  in  his  hands  belonging  to  the  railroad  company,  and  with  such  funds 
he  then  paid  them.  They  were  payable  originally  to  a  fictitious  payee,  but 
still  they  were  bona  fide  obligations  of  the  railroad  company  for  value,  and  to 
Oie  extent  of  their  face  value,  and  were  valid  in  the  hands  of  any  bonaflde 
purchaser  or  holder  thereof,  (Kohn  v.  Watkins,  26  Kan.  691, 698,  eiseq. ;)  and, 
although  Chenault  knew  that  they  were  executed  to  a  fictitious  payee,  still  he 
was  a  6o;io  y2(ie  purcliaser  for  value,  and  purchased  them  from  the  real  owner 
and  liolder  thereof,  and  obtained  whatever  right  thereto,  and  to  collect  the 
same,  that  the  original  owner  and  holder  had.  But  we  need  not  pursue  this 
subject  further,  for  no  question  is  raised  upon  the  fact  that  the  notes  were 
executed  to  a  fictitious  payee.  The  real  question  is  whether  Chenault  is  en- 
titled to  their  full  face  value,  or  only  to  the  amount  which  he  actually  paid 
for  them.  Mr.  Morawetz,  in  his  work  on  Private  Corporations,  §  521,  uses  . 
the  following  language:  "A  director  or  other  agent  of  a  corporation  may 
♦  *  ♦  purchase  piroperty,  and  afterwards  sell  it  to  the  corporation  at  an 
v.l2p.no.9— 20 
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advance,  provided  it  was  not  his  duty,  when  he  made  the  parchase,  to  pur- 
chase on  behalf  of  the  company.  So  an  agent  of  a  corporation  may  purchase 
claims  against  the  company  at  a  discount,  and  enforce  them  in  full,  if  he  was 
not  under  obligation  to  make  the  purchase  on  behalf  of  the  corporation,"— and 
he  cites  the  following  authorities  in  support  thereof:  Parker  v.  Nickerson, 
137  Mass.  488,  497;  Bradly  v.  WUliams,  3  Hughes,  26;  Inglehart  v.  Thou^ 
sand  Islands  Hotel  Co.,  32  Hun,  377.  These  authorities  sustain  the  text  of 
the  author,  and  we  think  they  fairly  state  the  law. 

This  case,  does  not  come  within  the  rule  governing  principals  and  agents, 
where  the  agent  is  under  obligation  to  purchiise  for  the  principal,  or  to  pay  the 
debts  or  claims  against  his  principal,  or  where  the  agent  uses  the  funds  of  his 
principal  in  making  the  purchase  or  the  payment;  but  it  comes  within  the  rule 
above  stated  by  Mr.  Morawetz.  As  above  stated,  and  under  the  facts  of  this 
case,  Chenault  was  under  no  obligation  to  the  railroad  company  to  purchase 
or  to  pay  the  said  promissory  notes,  and  he  did  not  use  the  company^s  funds 
in  purchasing  the  same,  and  in  all  probability  he  could  not  have  done  so;  for, 
under  the  testimony  and  the  findings  of  the  trial  court,  he  probably  and  pre- 
sumably, at  the  time,  did  not  have  any  of  the  company's  funds,  but  the  com- 
pany, in  fact,  owed  him. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.)- 


(7i  Cal.  491) 

Lano  V,  Superior  Court.*  (No.  11,867.) 

{Supreme  Court  of  Qdifomin.    December  11,  1886.) 

AFPBALr— Fbom  Jdstice's  Court— Demurrkr— Rehkarino. 

A  demurrer  to  a  complaint  having  been  sustained  in  the  superior  conrt  upon  ap- 
peal from  a  Justice's  court,  and  a  motion  for  a  new  trial  made  and  denied,  it  ia  not 
competent  for  the  court  to  afterwards  set  aside  the  ruling  upon  demurrer,  and 
make  another  order  in  the  case  upon  a  rehearing  or  otherwise. . 

In  bank.     Writ  of  review. 

F.  J.  Castlehun,  for  petitioner.    Carl  T.  Qraef^  for  respondent. 

Morrison,  C.  J.  The  following  statement  of  facts  in  this  case  is  admitted  * 
to  be  true  and  correct:  On  January  9,  1882,  Holcomb  et  al,  brought  an  ac- 
tion in  the  justice's  court  of  the  city  and  county  of  San  Francisco  against 
George  Lang,  the  petitioner  herein.  He  demurred  to  the  complaint,  and  the 
demurrer  was  sustained.  The  plaintiff  declined  to  amend,  and  judgment 
final  was  entered  on  the  demurrer,  whereupon  an  appeal  was  prosecuted  by 
the  plaintiffs  in  said  action  to  the  superior  court,  and  on  the  eighth  day  of 
May,  1882,  said  superior  court  (Judge  Allen,  presiding)  sustained  the  de- 
murrer, without  leave  to  amend.  On  September  29,  1884,  plaintiffs  in  that 
action  gave  notice  of  a  motion  for  a  new  trial,  and  on  October  8,  1884,  filed  a 
proposed  statement.  On  November  7,  1884,  said  motion  was,  on  due  notice 
given,  stricken  off  the  calendar.  This  was  equivalent  to  a  denial  of  the  mo- 
tion. Voll  V.  Hollis,  60  Cal.  569.  On  November  14,  1884,  plaintiffs  gave 
notice  of  a  motion  for  a  rehearing  of  the  issue  presented  by  the  demurrer  of 
defendant  to  the  complaint  of  plaintiffs  interposed  in  the  justice's  court  in 
said  action,  and  of  the  issue  or  question  of  law  upon  which  plaintiffs  rested 
the  appeal  in  said  action.  On  December  12, 1884,  the  motion  was  granted  by 
Judge  Finn,  the  successor  of  Judge  Allen,  whose  term  had  expired.  On 
March  26,  1885,  the  same  judge  made  an  order  overruling  the  demurrer,  and 
on  April  1,  1885,  the  court  made  two  additional  orders  in  the  case,  reversing 
the  judgment  of  the  lower  court,  and  also  an  order  remanding  the  cause  to 
the  lower  court  for  a  new  trial.  An  application  is  now  made  to  this  court 
for  a  writ  of  review  on  the  facts  hereinabove  set  forth. 

In  the  first  place,  the  demurrer  to  the  complaint  was  sustained  by  the  su* 

>  Modified.    See  post,  41^ 
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perior  court  (Judge  Allen,  presiding)  on  the  eighth  day  of  May,  1882,  and  it 
"therefore  became  the  duty  of  the  clerk  to  enter  the  appropriate  judgment  in 
Vhe  records  of  the  court."  Qallardo  v.  Reed,  49  Cal.  346;  Barron  v. BelevaL 
58  Cal.  95.  This  would  have  ended  the  case,  but  it  appears  that  subsequently, 
on  the  eighth  day  of  October,  1884,  a  proposed  statement  on  motion  for  anew 
trial  was  filed  in  the  case,  which  statement  was  afterwards,  on  due  notice, 
stricken  from  the  calendar.  The  next  step  in  the  case  wsis  taken  on  Novem- 
ber 14,  1884,  when  notice  was  given  of  a  motion  for  a  rehearing  of  tlie  de- 
murrer to  the  complaint  "upon  which  rested  an  appeal  in  the  action,"  which 
rehearing  was  granted  by  Judge  Finn,  supeiior  judge,  who  had  succeeded 
Judge  Allen.  This  was  on  December  12, 1884,  more  than  two  years  after 
the  demurrer  was  sustained,  and  the  case  stricken  from  the  calendar,  on  mo- 
tion for  a  new  trial. 

We  are  not  familiar  with  the  practice  of  rehearings  in  the  superior  court; 
and  what  right  or  power  the  superior  court  had,  on  the  twelfth  of  December, 
1884,  to  order  a  rehearing  in  the  case,  we  are  at  a  loss  to  conceive.  The  de- 
murrer and  the  motion  for  a  new  trial  had  been  disposed  of,  and  then,  on 
what  IS  culled  a  "rehearing,"  the  case  was  again  brought  before  the  court,  and 
a  new  order  made.  This  is  a  new  practice  with  whicti  we  are  not  familiar, 
and  we  know  of  no  statute  authorizing  it.  When  a  motion  for  a  new  trial  is 
nuide  and  passed  upon, — either  granted  or  denied, — it  is  not  competent  for 
the. court  afterwards  to  set  its  ruling  aside,  and  make  another  order  in  the 
case.  People  v.  Center,  61  Cal.  194;  Coombs  v.  Hibherd,  43  Cal.  453.  The 
subsequent  orders  in  the  case  were  equally  unauthorized  by  law. 

It  follows  from  what  has  been  said  that  the  order  of  the  court  below,  made 
December  12,  1884,  granting  the  so-called  "rehearing,"  and  the  subsequent 
orders  in  the  case,  must  be  set  aside  and  annulled;  and  it  is  so  ordered. 

We  concur:    MgKee,  J.;  Thornton,  J.;  Suarpstein,  J. 


a4  Or.  171) 

In  re  Estate  of  Harvey,  etc.»  and  another,  Claimant,  etc.,  t?.  Cabdwell, 

Adra'r,  etc. 
{Supreme  Court  of  Oregon.    November  15.  1886.) 

1.  Will — Constrdction — Residue  to  Wife  for  Life— Money — Gift  op  Income. 

A  bequest  to  a  testator's  wife  for  and  during  lier  natural  life,  so  long  as  she  re- 
mains single,  subject  to  all  lawful  debts,  taxes,  and  adjustments  thereon,  of  the  ab- 
solute use  and  control  of  all  the  rest  and  residue  of  testator's  property,  real  and 
personal,  whatsoever  and  wheresoever,  for  her  comfort  and  support,  and  for 
the  support  and  education,  in  her  discretion,  of  their  children  during  minority, 
to  be  cnvided  equally  between  them,  or  the  survivors  of  them,  upon  the  decease  of 
such  wife,  gives  the  wife  the  "use,"  and  not  the  comsumption,  of  the  money  or 
principal  of  notes  comprising  part  of  testator's  estate,  and  allows  her  to  use  only 
the  interest  arising  from  such  notes  or  other  investments. 

2.  Same— Rights  op  Life-Tenant— Residue— Interest. 

A  residuary  legatee,  to  whom  is  given  the  use  or  income  of  the  residue  for  life,  is 
entitled  to  such  residue  from  tlie  time  of  the  settlement  of  the  executor's  final  ac- 
count, and  is  not  thereafter  chargeable  with  interest  upon  any  part  thereof,  includ- 
ing her  own  notes  held  by  the  executor. 

Petition  for  allowance  of  legatee's  claim,  based  on  a  provision  of  the  will  of 
Daniel  Harvey,  the  father  of  the  claimant,  and  husband  of  Eloisa  Harvey,  de- 
ceased, which  is  set  out  in  the  opinion.  The  entire  claim  in  this  action  is 
confined  to  the  personal  property,  and  is  for  one-third  of  the  residue  of  such 
of  tt^stator's  estate  as  was  personal  property.  This  personal  property  con- 
sisted largely  of  money  loaned  out  at  interest.  The  testator  died  prior  to 
December  11,  1868,  on' which  day  his  will  was  probated,  and  executors  ap- 
pointed. The  estate  was  under  jidministration  from  this  date  to  1878,  after 
which  there  were  no  transactions  in  it  but  a  litigation  with  the  executor  on  his 
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accounts,  and  on  the  fourth  November,  1880,  the  residue  was  judicially  ascer- 
tained by  the  court.  During  this  time  the  court  granted  the  widow  a  monthly 
allowance.  In  1873  the  executor  turned  over  to  her  one  sum  of  $5,100,  pro- 
ceeds of  the  sale  of  stock,  for  which  he  took  her  note,  drawing  interest  at  12 
per  cent.,  and  also  the  sum  of  $974.40  for  which  she  gave  a  like  note.  Judg- 
ment for  petitioner.     Administrator  appeals. 

Ellis  C/.  Hughes,  for  Cardwell,  Adm'r.  Jos,  Simon^  for  Leahy»  Claim- 
ant, etc. 

1>0BD,  G.  J.  Daniel  Harvey,  father  of  the  claimant,  and  husband  of  Eloisa 
Harvey,  deceased,  by  a  clause  in  his  will  provided:  "I  give,  devise,  and  be- 
queath unto  my  said  beloved  wife,  for  and  during  her  natural  life,  so  long  as 
she  remains  single,  the  same  also  to  be  accepted  and  received  by  her  in  lieu  of 
dower  subject  to  payment  of  all  lawful  debts,  taxes,  and  adjustments  thereon, 
the  absolute  use  and  control  of  all  the  rest  and  residue  of  my  property,  real, 
personal,  and  mixed,  whatsoever  and  wheresoever,  for  her  comfort  and  sup- 
port, and  for  the  support  and  education,  in  her  discretion,  of  our  beloved 
children,  Daniel  Harvey,  Mary  Angel ine  Harvey,  and  James  William  Mc- 
Laughlin Harvey,  during  their  minority,  and  to  be  divided  equally  between 
them,  or  the  survivors  of  them,  upon  the  decease  of  my  beloved  wife." 

The  respondent's  claim  is  for  one-third  of  the  residue  of  her  father's  estate, 
and  against  her  mother's  estate.  The  administrator  makes  no  question  but 
that  the  respondent  is  entitled  to  one-third  of  the  residue  of  the  father's  estate 
which,  as  such,  came  into  the  hands  of  her  mother,  and  which  was  remain- 
ing in  her  hands  at  the  time  of  her  death.  The  inquiry  is,  what  is  meant  by 
the  *' residue,"  under  the  will,  and  to  what  extent  was  she  entitled  to  expend 
it  for  }\er  own  comfort  and  support,  and  the  support  and  education  of  her 
children  ?  It  is  the  "use  and  control"  of  the  "rest  and  residue"  of  such  prop- 
erty which  the  wife  of  the  testator  was  authorized  to  take  for  the  purpose  in- 
diciited.  What,  then,  is  the  "residue"  which  she  is  authorized  to  use  and 
control?  As  applied  to  the  estates  of  decedents,  "residue"  means  all  that 
property  which  remains  after  paying  charges  and  debts,  and  satisfying  the 
devises  and  legacies.  Blackstone  defines  it  to  be  the  surplus  of  the  testator's 
estate  remaining  after  all  the  debts  and  particular  legacies  have  been  dis- 
charged. 2B1.  Comm.  514.  "The  term  •residue,'  "  said  Carpenter,  J.,  in 
Phelps  V.  MobinHon,  40  Conn.  264,  "as  uses  in  wills,  ordinarily  means  that 
portion  of  an  estate  which  is  left  after  the  payment  of  the  charges,  debts,  and 
particular  bequests."  Graves  v.  Hovxirdj  3  Jones,  Eq.  302.  It  is  the  proper 
ascertainment  of  these,  their  payment  and  discharge,  which  creates  the  resi- 
due, and  makes  it  tangible  as  such,  to  be  held  or  received  by  the  party  au- 
thorized to  take  it,  to  be  enjoyed,  used,  or  applied  according  to  the  require- 
ments of  the  will;  and,  under  our  practice,  what  such  residue  is, and  in  what 
it  consists,  is  ordinarily  ascertained  and  determined  when  the  final  account 
is  presented  and  judicially  acted  upon  by  the  court. 

This,  then,  is  the  point  of  time,  to  be  ascertained  from  the  record,  when 
the  residue  becomes  an  entity,  and  when  Eloisa  Harvey  became  entitled  to 
the  use  and  control  of  the  residue  of  the  property  of  whatever  character.  As 
a  consequence,  the  note  which  she  had  personally  given  to  the  executor  of 
the  estate  ceased  to  be  chargeable  with  interest  at  this  time.  It  was  the  same 
as  the  note  of  any  third  person  turned  over  to  her  as  a  part  of  such  residue, 
the  interest  upon  which  thereafter  she  would  have  been  entitled  to  use  for 
the  benefit  of  herself  and  children,  in  accordance  with  the  objects  of  the  bill. 
In  connection  with  all  the  facts,  and  the  whole  will,  we  <ire  satisfied  it  was 
the  "use,"  and  not  the  consumption  of  the  money  or  principal,  of  the  notes 
which  was  intended.  The  interest  from  notes  or  other  investments,  like  the 
rents  arising  from  farm  or  other  buildings,  she  was  allowed  to  use  for  the 
purposes  indicated.    Nor  do  we  understand  there  is  much  serious  controversy 
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as  to  this  point,  the  contention  being  mainly  directed  as  to  the  time  when  the 
residue  of  the  property,  and  in  which  this  note  was  included,  became  hers  to 
use  and  control.  This,  as  appears  by  the  record,  was  the  fourth  of  Novem- 
ber, 1880,  when  the  residue  was  judicially  ascertained,  and  Mrs.  Harvey's 
right  to  it,  as  such,  determined.  No  interest,  therefore,  of  any  of  the  not-es, 
or  the  sum  paid  by  the  executor,  should  be  allowed  agaiust  her  after  this 
date. 


fS^  Kan.  43) 

State  v.  Shenkle. 

(Supreme  Court  of  Kansas.    December  9,  1886.) 

1.  Criminal  Law— Appbal— Rboord. 

Ill  a  criminal  prosecatlon  upon  an  indictment,  it  is  claimed  that  the  trial  court 
erred  in  permitting  a  witness  to  testify  whose  name  was  not  indorsed  on  the  indict- 
ment;  but  it  is  not  shown  what  the  witness'  testimony^  was,  or  that  any  objection 
was  made  to  his  testimony,  or  for  whom  he  testified,  if  he  did  testify,  and,  from 
anything  appearing  in  the  record  of  the  case,  he  may  have  testified  on  behalf  of  the 
d(»fe?idant.    ffddy  that  no  error  la  shown. 

2.  1  NToxiOATiNO  Liquors,  Sale  op — Indictm»wt — Instbuotions — Appeal. 

In  such  a  prosecution,  where  the  defendant  was  charged  with  selling  intoxicat- 
ing; liquor  in  violation  o^  law,  and  the  court  instructed  the  jury,  among  other 
things,  that  if  they  found  that  "  the  defendant  sold,  bartered,  or  gave  any  beer*'  to 
a  c<5rtAin  person,  without  having  a  permit  therefor,  they  should  find  the  defendant 
guilty,  but  it  is  not  shown  what  the  evidence  in  the  case  was,  nor  was  any  objec- 
tion made  or  exception  taken  to  the  instruction,  and  in  the  supreme  court  it  ia 
claimed  that  the  trial  court  erred  in  using  the  word  *'gave,"  held,  that  no  material 
error  is  shown. 

3.  Saub. 

Where,  in  such  prosecution,  the  instructions  of  the  trial  court  to  the  jury,  seem 
to'be  sufficient,  and  no  further  or  additional  instructions  were  asked  for,  heid,  that 
the  trial  court  did  not  err  in  failing  to  give  further  or  additional  instructions. 

4.  Cbiminal  Law— PRihX'iPAL— Who  is. 

And  in  such  prosecution,  where  an  instruction  given  by  the  court  to  thejury 
was  that  "any  one  who  counsels,  aids,  or  abets  in  the  commission  of  any  onense 
may  be  charged,  tried,  and  convicted  in  the  same  manner  as  if  he  were  the  princi- 
pal." held,  that  such  instruction  is  not  erroneous. 
{SyllcAus  by  the  Court,) 

Appeal  from  district  court,  Osage  county. 

jR.  C.  Heizer  and  S.  B.  Bradford^  Atty.  G^en.,  for  the  State.  Ellis  Lewis 
and  Waters  <&  CJiasCt  for  appellant. 

Valentine,  J.  This  was  a  criminal  prosecution  upon  an  indictment, 
wherein  the  defendant,  William  Shenkle,  was  charged  in  three  counts  with 
selling  intoxicating  liquor  in  violation  of  law,  and  in  keeping  and  maintain- 
ing a  nuisance.  He  was  convicted  under  the  first  and  second  counts  for  sell* 
ing  intoxicating  liquors,  but  was  not  convicted  under  the  third  count  for 
keeping  and  maintaining  a  nuisance;  and  he  was  sentenced  to  pay  a  fine  of 
6100,  and  to  be  imprisoned  in  the  county  jail  for  the  period  of  30  days,  and 
from  this  sentence  he  now  appeals  to  this  couit. 

1.  It  appeal's  from  an  inspection  of  the  indictment  that  the  name  of  no  wit- 
ness by  the  name  of  Franklin  was  indorsed  on  the  indictment,  and  yet  the 
court  in  its  instructions  stated  that  the  state  had  elected  to  rely  upon  an  al- 
leged sale  of  beer  delivered  by  the  witness  Franklin  to  the  witness  Albert 
Hoover;  and  the  defendant  now  claims  that  error  was  committed  by  the  court 
below  in  permitting  the  witness  Franklin  to  testify.  There  is  nothing  further 
in  the  record  that  tends  to  show  that  any  person  by  the  name  of  I'ranklin 
testified  on  the  trial,  or  what  his  testimony  was,  or  that  any  objection  was 
made  to  his  testimony,  or  for  whom  he  testified,  if  he  did  testify;  and,  from 
anything  appearing  in  the  record,  he  may  have  testified  on  behalf  of  the  de- 
fendant. Such  a  record  certainly  does  not  affirmatively  show  error,  and  error 
is  never  presumed. 
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2.  The  court  instructed  the  jury,  among  other  things,  that  if  they  found 
that  "the  defendant  sold,  bartered,  or  gave  any  beer  to  the  said  Albert  Hoover, 
delivered  to  him  by  the  witness  Franklin,  without  having  a  permit  to  sell  in- 
toxicating liquors  as  required  by  law,  you  [they]  must  find  the  defendant 
guilty, "  etc.  The  objection  to  this  instruction  is  that  it  directs  the  jury  to  find 
the  defendant  guilty  if  he  merely  "gave  any  beer"  to  Hoover.  Now,  what  the 
evidence  in  the  case  was  is  not  shown,  nor  was  any  objectioji  made  or  excep- 
tion taken  to  this  instruction.  In  all  probability  no  material  error  was  com- 
mitted by  the  giving  of  this  instruction.  Certainly  no  material  error  is 
shown,  and  therefore  the  judgment  of  the  court  below  will  not  be  reversed 
because  of  this  instruction. 

3.  The  instructions  of  the  court  to  the  jury  seem  to  be  sufficient.  Besides, 
the  court  was  not  asked  to  give  any  further  or  additional  instructions,  and 
therefore  it  did  not  err  in  failing  to  do  so. 

4.  The  court  below  instructed  tlie  jury,  among  other  things,  as  follows: 
"Any  one  who  counsels,  aids,  or  abets  in  the  corajnission  of  any  offense  may 
be  charged,  tried,  and  convicted  in  the  same  manner  as  if  he  were  the  prin- 
cipal." The  defendant  took  no  exception  to  this  instruction  at  the  time  it 
was  given,  but  he  now  complains  that  it  is  erroneous.  We,  however,  think 
it  correctly  states  the  law.     The  statute  provides  as  follows: 

"Sec.  115.  Any  person  who  counsels,  aids,  or  abets  in  the  commission  of 
any  offense  may  be  charged,  tried,  and  convicted  in  the  same  manner  as  if  he 
were  a  principal."     Ck^mp.  Laws  1879,  c.  82,  §  115. 

See,  also.  State  v.  Cassadju  12  Kan.  550;  State  v.  Brown,  21  Kan.  50; 
State  V.  Mosley,  31  Kan.  355;  S.  C.  2  Pac.  Rep.  782. 

No  material  error  having  been  shown  in  this  case,  the  judgment  of  the 
court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


(36  Kan.  76) 

State  ex  rel,  Curtis,  Co.  Atty.,  etc.,  t).  City  of  Topeka. 
{Supreme  Court  of  Kansas.    November  15,  1886.) 

1.  Constitutional  Law— Keeping  and  Licensing  of  Dogs — Statutk  and  Ordinance. 

h^tatutes  and  ordinances  may  be  passed  regulating,  restricting,  or  even  }>rohibit- 
ing  the  running  at  large  of  dog:?  in  cities;  and  thi^,  although  dogs  are  unquestion- 
ably property.  The  owners,  keepers,  or  harborers  of  dogs  in  cities  may  be  re- 
quired to  re.^ister  the  same,  and  to  pay  a  registration  fee  therefor,  although  this 
fee  may  in  one  sense  be  a  tax,  though  not  a  tax  within  the  meaning  of  section  1, 
art.  11,  of  the  state  constitution.  Dogs  in  cities  may  be  classified,  and  the  owners, 
keepers,  or  harborers  thereof  may  be  required  to  register  all  the  dogs  of  one  class, 
and  not  the  dogs  of  another  class,  and  to  pay  a  greater  registration  fee  for  the  reg- 
istration of  the  dogs  of  one  class  tiian  for  the  registration  of  the  dogs  of  another 
class;  and  such  owners,  keepers,  or  harborers  of  dogs  may  also  be  required  to  put 
collars  around  the  necks  of  their  dogs;  and  any  dog  found  running  at  large  in  a 
city  in  violation  of  the  statutes  or  ordinances  maj' .be  summarily  destroyed.  All 
this  is  constitutional  and  valid,  and  is  *'  due  process  of  law,*'  and  by  the  same  no 
one  is  denied  'Hhe  equal  protection  of  the  laws." 

2.  Same— Involuntary  Servitude— Road  Work. 

Statutes  and  ordinances  requiring  two  days'  work  on  the  streets  of  cities  from 
each  male  person  between  21  and  45  years  of  age,  or  three  dollars  in  lieu  thereof, 
are  not  unconstitutional  or  void,  although  the  two  days'  work  imposed  may,  in  one 
sense,  be  "involuntary  servitude,"  imi)osed  upon  persona  not  convicted  of  crime, 
and  although  such  work  or  money  may  also  be  assessments  or  taxes,  though  not 
assessments  or  taxes  within  the  meaning  of  section  1,  art.  11,  of  the  state  constitu- 
tion, and  although  the  provisions  of  such  statutes  and  ordinances  can  be  entbrceii 
only  by  proceedings  before  the  police  judge  without  a  jury,  and  although  no  ap- 
peal can  be  taken  from  the  decision  of  the  police  judge  to  a  court  with  a  jury,  ex- 
cept by  entering  into  a  recognizance,  with  security,  conditioned,  among  other 
things,  for  the  payment  of  any  fine  and  costs  which  may  be  adjudged  against  the 
appellant;  nor  are  sucli  statutes  or  ordinances  void  because  they  provide  for  tak- 
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ing  private  property  for  public  use  without  compensation ;  nor  becau&e  they  place 
an  embargo  upon  the  right  to  vote ;  nor  because' the  work  or  the  payment  of  the 
money  is  imposed  upon  only  a  class  of  persons,  and  not  upon  all  persons. 

3.  Same — Trial  by  Jury — City  Ordinance. 

Section  10  of  the  bill  of  rights  of  the  state  constitution,  which  provides,  among 
other  things,  that  *' in  all  prosecutions  the  accused  shall  be  allowed  •  *  *  to 
have  *  *  *  a  speedy  public  trial,  by  an  impartial  jury,"  applies  only  to 
criminal  prosecutions  for  violations  of  the  laws  of  tlie  state,  and  does  not  apply  to 
prosecutions  for  violations  of  ordinary  city  ordinances,  which  have  relation  only 
to  the  local  affairs  of  the  city. 

{Syl/abus  by  the  Ooi^.) 

Original  proceedings  in  qtto  warranto. 

This  is  an  action  in  the  nature  of  qiio  warranto ,  brought  In  this  court  in 
the  name  of  the  state  of  Kansas,  to  oust  the  city  of  Topeka  from  the  exercise 
of  certain  powers.  The  provisions  of  the  constitutions  of  the  United  States, 
and  of  the  state  of  Kansas,  and  of  the  statutes  and  city  ordinances,  applicable 
to  the  case,  read  as  follows: 

"Section  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a  punish- 
ment for  crime,  whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  anv  place  subject  to  their  jurisdiction."  Const. 
U.  S.  art.  13,  §  1. 

"Section  1.  *  ♦  *  Nor  shall  any  state  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."     Const.  U.  S.  art.  14,  §  1. 

"Sec.  5.  The  right  of  trial  by  jury  shall  be  inviolate."  Const.  Kan.  Bill 
of  Rights,  §5. 

"Sec.  6.  There  shall  be  no  slavery  in  this  state,  and  no  involuntary  servi- 
tude, except  for  the  punishment  of  crime,  whereof  the  party  shall  have  been 
duly  convicted."     Const.  Kan.  Bill  of  Rights,  §  6. 

"Sec.  10.  In  all  prosecutions,  the  accused  shall  be  allowed  to  appear  and  de- 
fend in  person,  or  by  counsel;  to  demand  the  nature  and  cause  of  the  accusa- 
tion against  him;  to  meet  the  witness  face  to  face;  and  to  have  compulsory 
process  to  compel  the  attendance  of  witnesses  in  his  behalf ;  and  a  speedy  pub- 
lic trial  by  an  impartial  jury  of  the  county  or  district  in  which  the  offense  is 
alleged  to  have  been  committed.  No  person  shall  be  a  witness  against  him- 
self, or  be  twice  put  in  jeopardy  for  the  same  offense."  Const.  Kan.  Bill  of 
Rights,  §  10. 

"Section  1.  Every  ♦  •  *  male  person,  of  twenty-one  years  and  upwards, 
*    *    *    shall  be  deemed  aqiuUifled  elector."     Const.  Kan.  art.  5,  S  1. 

"Section  1.  The  legislature  shall  provide  for  a  uniform  and  equal  rate  of 
assessment  and  taxation.    *    •    *"     Const.  Kan.  art.  11,  §  1. 

"Sec.  11.  The  mayor  and  council  *  *  *  shall  have  power  *  *  *. 
Twenty-flfth.  To  prevent  or  regulate  the  running  at  large  of  cattle,  hogs, 
horses,  mules,  asses,  fowls,  sheep,  goats,  dogs,  and  all  other  animals,  and  to 
cause  such  as  maybe  running  at  large  to  be  impounded  and  sold;  to  dis- 
charge the  costs  and  penalties  provided  for  the  violation  of  such  regulations, 
and  the  expense  of  impounding  and  keeping  the  same,  and  of  such  sale;  and 
to  regulate  and  provide  for  the  taxing  of  owners  and  harborers  of  dogs;  and 
to  destroy  dogs  found  running  at  large  contrary  to  any  ordinance  regulating 
the  same.  *  *  *  Thirty -fourth.  Each  city  shall  constitute  a  separate 
road-district,  and  the  mayor  and  council  are  authorized  and  empowered  to 
compel  each  male  resident  of  said  city,  between  the  ages  of  twenty-one 
and  forty-five  years,  to  perform  two  days'  labor,  of  ten  hours  each,  on  the 
streets,  alleys,  or  avenues  of  said  city,  or,  in  lieu  thereof,  pay  to  the  street 
commissioner  the  sum  of  three  dollars.  The  city  clerk  shall  make  out  and 
certify  to  the  street  commissioner  and  city  treasurer,  on  or  before  the  first 
day  of  April  of  each  year,  duplicate  lists  of  persons  registered  by  him  as  vot- 
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ers,  between  the  ages  of  twentjr-one  and  forty-five  years,  and  the  street  com- 
missioner shall  collect  the  sum  of  three  dollars  from  each  person  so  certified 
by  the  clerk,  or  compel  such  person  to  perform  personally  two  days'  Ubor  on 
the  streets,  alleys,  or  avenues  of  said  city.  The  street  commissioner  shall, 
every  forty-eight  hours,  turn  over  to  the  city  treasurer  all  moneys  collected 
by  him  during  said  time,  together  with  a  list  of  the  persons  from  whom  said 
money  was  collected;  aud  shall,  once  each  week,  make  out  and  deliver  to  the 
city  treasurer  a  list  of  all  persons  who  have  performed  their  two  days'  labor 
on  the  streets.  The  city  treasurer  shall  place  the  money  collected  by  the 
street  commissioner  in  the  general  improvement  fund.  All  work  or  labor 
done  binder  the  provisions  of  this  section  shall  be  under  the  superintendence 
of  the  street  commissioner.  Each  city  shall  have  power  to  pass  all  ordi- 
nances, and  to  enforce  the  same  by  fine,  imprisonment,  or  both,  necessary  to 
carry  out  fully  the  provisions  of  this  section."  Laws  E^an.  1883«  c.  34,  §  1, 
subds.  25,  34. 

"Sec.  51.  The  police  judge  shall  have  exclusive  original  jurisdiction  to  hear 
and  determine  all  cases  for  offenses  against  the  ordinances  of  the  city. "  Laws 
Kan.  1886,  c.  98,  §  1. 

"Sec.  60.  In  all  cases  before  the  police  judge,  an  appeal  may  be  taken  by 
the  defendant  to  the  district  court  in  and  for  the  county  in  which  said  city  is 
situated;  but  no  appeal  shall  be  allowed  unless  such  defendant  shall,  within 
ten  days  after  Kuch  conviction,  enter  into  recognizance,  with  sufiicient  secu- 
rity, to  be  approved  by  the  judge,  conditioned  for  his  appearance  at  the  dis* 
trict  court  of  the  county,  at  the  next  term  thereof,  to  answer  the  complaint 
against  him,  and  for  the  payment  of  the  fine,  and  costs  of  appeal,  if  it  should 
be  determined  against  the  appellant."    Laws  Kan.  1885,  c.  98,  §  5. 

"Sec.  65.  In  all  cases  not  herein  specially  provided  for,  the  process  and 
proceedings  shall  be  governed  by  the  laws  regulating  proceedings  in  justices' 
courts  in  criminal  cages,  except  that  no  jury  shall  be  allowed  before  police 
judge."     Laws  Kan.  1885.  c.  98,  §  7. 

An  ordinance  of  the  city  of  Topeka  (No.  568)  reads  as  follows: 

"Section  1.  No  person  shall  keep  a  dog  in  the  city  of  Topeka  after  such  dog 
has  reached  the  age  of  six  weeks,  unless  the  said  person  shall  comply  with  the 
following  regulations:  "The  owner,  keeper,  or  harborer  of  any  dog  shall  cause 
his  or  her  name,  with  the  name  and  description  of  the  dog,  to  be  registered 
with  the  city  clerk  of  said  city  in  a  book  to  be  kept  by  him  for  that  purpose, 
and  shall  pay  each  year  to  safd  city  clerk,  before  any  dog  is  registered,  a  reg- 
istration fee  of  two  dollars  for  each  male  dog,  and  five  doUara  for  each  female 
dog;  and  shall  keep  upon  the  neck  of  each  dog  so  registered  a  suitable  metallic 
or  leather  collar,  with  a  metallic  check  gr  tag,  (to  be  furnished  by  said  city,) 
and  the  number  and  year  of  registry  to  be  distinctly  marked  thereon.  The 
city  clerk  shall  keep  a  suitable  book  for  the  registry  of  dogs,  and,  upon  the 
payment  to  him  of  the  fee  aforesaid,  he  shall  register  the  dogs  upon  which 
such  fee  is  paid.  Any  person  owning,  ]|ceeping,  or  harboring  any  dog  in  the 
city  of  Topeka  in  violation  of  the  provisions  of  this  section  shall,  upon  con- 
viction thereof  in  the  police  court  of  said  city,  be  subject  to  a  fine  of  not  less 
than  four  dollars,  nor  more  than  one  hundred  dollars,  or  by  imprisonment 
not  exceeding  thirty  days,  or  by  both  such  fine  and  imprisonment. 

"Sec.  2.  That  all  registrations  of  dogs  in  the  city  of  Topeka,  as  provided  in 
section  one  of  this  ordinance,  shall  expire  on  the  last  day  of  April  in  each 
and  every  year  after  the  registration  of  any  such  dog. 

"Sec.  3.  It  shall  be  unlawful  for  any  person  to  permit  his  or  her  dog  to  run 
at  large  in  any  public  place  in  the  city  of  Topeka  at  any  time,  without  pro- 
viding such  dog  with  a  registered  collar,  aft  provided  by  section  one  of  this 
ordinance. 

"Sec.  4.  The  marshal  shall  employ  a  suitable  person  or  persons,  whose  duty 
it  shall  be  to  capture  all  dogs  found  running  at  large  in  any  public  place  in 
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said  city,  not  having  a  registered  collar  in  compliance  with  section  one  of  this 
ordinance,  and  place  them  in  a  pound,  to  be  provided  for  that  purpose;  and 
if  the  owner  does  not  appear  in  forty-eight  (48)  hours  after  such  impound- 
ing, and  claim  and  register  such  dog  or  dogs,  tlien  such  persons  so  employed 
shall  kill  the  same;  the  amount  to  be  paid  the  dog-killers  for  their  services  to 
be  lixed  by  the  city  council,  and  the  number  so  killed  by  him  to  be  reported 
weekly  by  the  city  clerk:  provided,  that  the  provisions  of  this  section  shall 
not  apply  to  dogs  not  owned  or  harbored  in  this  city,  unless  they  be  found  at 
large  without  any  owner  or  master.  It  shall  be  the  duty  of  the  city  clerk  to 
report  and  pay  over  to  the  city  treasurer,  once  in  each  week,  all  moneys  col- 
lected by  him  for  the  registration  fee,  he  taking  the  treasurer's  receipt  there- 
for." 

Sections  1,  2,  and  S  of  an  ordinance  of  the  city  of  Topeka,  Ko.  426,  reads  as 
follows: 

"Section  1.  Every  male  resident  of  the  city  of  Topeka  between  the  ages  of 
twenty-one  and  forty-five  years  is  hereby  required  to  perform  two  days' labor, 
of  ten  hours  each,  on  the  streets,  alleys,  or  avenues  of  said  city,  or,  in  lieu 
thereof,  to  pay  to  the  street  commissioner  the  sum  of  one  dollar  and  fifty 
cents  per  day;  and  no  such  person  shall  be  allowed  to  furnish  a  substitute  to 
do  the  work  hereby  required  to  be  done  by  him:  provided,  that  any  person 
working  one  day  with  his  team,  under  the  direction  of  the  street  commis- 
sioner, shall  be  credited  in  full  for  two  days'  work. 

"Sec.  2.  The  street  commissioner  shall  give  notice  to  all  persons  required 
by  this  ordinance  to  perform  work  or  pay  money,  as  aforesaid,  of  the  time  and 
place  he  will  attend  and  direct  the  work  to  be  performed,  and  he  shall  direct 
what  implement  such  persons  shall  bring  with  which  to  perform  such  work; 
and  whenever  it  shall  happen,  in  consequence  of  sickness,  absence  from  home, 
or  other  sufficient  cause,  that  any  person  so  notified  shall  not  be  able  to 
perform  sucli  work  at  the  time  he  is  so  notified,  said  street  commissioner  is 
hereby  authorized,  upon  application  being  made  to  him  by  such  person,  to 
permit  such  person  to  perform  such  work  at  any  time  prior  to  the  first  day  of 
October  next  ensuing. 

"Sec.  3.  Any  person  who,  having  been  notified,  shall  refuse  to  do  the  two 
days'  work,  or  pay  the  sum  of  one  dollar  and  fifty  cents  per  day,  as  provided 
by  this  ordinance,  or  who  shall  appear  at  the  proper  time  and  place  in  ac- 
cordance with  the  notice  of  the  street  commissioner,  and  shall  neglect  or  re- 
fuse to  do  a  reasonable  day's  work,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction  thereof  in  the  police  court  of  said  city,  be  fined  in 
a  sum  not  less  than  five  nor  more  than  ten  dollars  for  each  offense." 

Charles  Curtis^  Co.  Atty.,  and  O.  C.  Clemens^  for  plaintiff.  /.  H.  Moss, 
for  defendant. 

Valentine,  J.  This  is  an  action  brought  originally  in  this  court  in  the 
name  of  the  state  of  Kansas,  to  oust  the  city  of  Topeka  from  the  alleged  ex- 
ercise of  various  powers.  Before  submitting  the  case  to  the  court  the  parties 
entered  into  the  following  stipulation:  "It  is  hereby  agreed  that  all  ques- 
tions submitted  by  the  petition  in  this  case  may  be  dismissed  without  preju- 
dice, except  the  first  and  second  allegations  of  said  petition;  being  the  alleged 
illegal  exercise  of  power  in  requiring  dogs  to  be  registered,  and  to  destroy 
dogs  found  running  at  large  in  said  city,  and  the  collection  of  a  road  or  poll- 
tax  from  certain  of  the  citizens  of  said  city." 

The  petition,  to  the  extent  stipulated,  was  dismissed  in  accordance  with  the 
agreement  of  the  parties.  The  defendant  answered,  denying  that  it  has  ex- 
ercised any  powers  not  conferred  upon  it  by  law,  and  setting  forth  its  ordi- 
nances with  respect  to  dogs  and  to  road  or  poll-taxes ;  and  the  case  was  sub- 
mitted to  the  court  upon  the  petition  and  the  answer. 

The  plaintiff's  first  claim  is  that  the  statutes  and  the  ordinances  regulating 
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the  running  at  large  of  dogs  are  unconstitutional  and  void;  and  its  counsel 
founds  this  claim  principally  upon  the  proposition  that  dogs  are  property,  and  its 
counsel  cites  many  authorities  to  sustain  this  proposition;  but  the  proposition 
has  seldom,  if  ever,  been  questioned,  and,  so  far  as  this  case  is  concerned,  it  will 
be  adm itted .  B u t  it  does  not  follow  that  because  dogs  are  property  that  no  stat- 
ute or  ordinance  can  be  passed  regulating,  restricting,  or  proliibiting  tlio  run-, 
ning  at  large  of  dogs,  or  for  their  destruction  in  case  they  are  permitted  to  run 
at  large  in  violation  of  law.  Bulls  and  stallions  are  also  property,  and  prop- 
erty of  a  much  higher  grade  than  dogs;  and  yet  their  running  at  large  maybe 
regulated  or  prohibited.  Even  venomous  reptiles,  skunks,  and  hyenas  may 
be  made  property:  and  yet  when  they  are  made  property  it  does  not  follow  that 
their  running  at  large  in  populous  cities  cannot  be  regulated  or  prohibited. 
The  plaintiff  also  cites  many  authorities  to  the  effect  that  horses,  hogs,  cattle, 
and  other  like  valuable  property  cannot  be  destroyed  or  confiscated  without  a 
judicial  investigation  and  determination,  upon  proper  and  legal  notice  to  the  , 
owner;  but  it  does  not  follow  from  these  authorities  that  the  running  at  large 
of  dogs  may  not  be  regulated,  restricted,  or  prohibited,  or  that  dogs  may  not 
be  killed,  if  found  running  at  large  in  violation  of  law;  nor  does  it  follow  from 
these  authorities  that  the  killing  of  dogs  found  running  at  large  in  violation 
of  law  is  not  "due  process  of  law,"  under  both  the  state  and  the  federal  con- 
stitutions. As  we  have  already  stated,  property  in  dogs  is  not  of  that  high 
character  that  property  in  many  other  things  is.  City  of  Independence  v. 
Troumlle,  15  Kan.  73;  Woolf\,  Chalk€r,Sl  Conn.  121,  127;  Blair  v.  Fore- 
hand,  100  Mass.  140;  Ex  parte  Cooper,  8  Tex.  App.  489;  Leach  v.  Elioood,  3 
Bradw.  457;  4  Bl.  Conim.  2^36.  Mr.  Blackstone,  in  his  Conimentanes,  speaks 
of  property  in  dogs  as  a  "base  property;"  and  dogs  were  not  the  subject  of 
larceny  at  common  law,  and  they  are  seldom  assessed  f or  tiixation,  and  seldom 
have  a  market  value. 

It  is  also  claimed  that  tlie  registration  fee  required  to  be  paid  upon  the  reg- 
istration of  each  dog  Ls  a  tax,  and  that  it  is  not  levied  at  a  "uniform  and 
equal  rate,"  as  required  by  section  1,  art.  11,  of  the  constitution.  We  sup- 
pose it  will  be  admitted  that  said  registration  fee  is  a  tax ;  but  clearly  it  is  not 
that  kind  of  tax  contemplated  in  the  aforesaid  provision  of  the  constitution. 
It  is  a  tax  levied  for  the  purpose  of  regulation  and  restriction,  and  is  not  a 
tax  levied  merely  for  the  purpose  of  raising  revenue,  as  that  provision  con- 
templates. That  it  is  not  unconstitutional  because  it  is  a  tax  we  think  fol- 
lows from  the  following  decisions :  City  of  Newton  v.  A  tchison,  31  Kan .  151, 
S.  C.  1  Pac.  llep.  288,  and  the  numerous  cases  there  cited;  TiUloss  v.  City  of 
Sedan,  31  Kan.  165,  S.  C.  1  Pac.  Rep.  285,  and  cases  there  cited;  City  of 
Cherokee  v.  Fox,  34  Kan.  16;  S.C.  7  Pac.  Rep.  625;  Fx parte  Cooper,  3  Tex. 
App.  489;  Mitchell  v.  Williams,  27  Ind.  62;  Tenney  v.  Lem,  16  Wis.  566; 
Van  Horn  v.  People,  46  Mich.  183;  S.  C.  9  N.W.  Rep.  246;  Hendrie  v.  Kalt- 
hoff,  48  Mich.  306:  S.  C*  12  X.  W.  Rep.  191;  Com.  v.  Markham,  7  Bush,  486: 
Mowery  v.  Salisbury,  82  N.  C.  175;  Hoist  v.  Roe,  39  Ohio  St.  340;  Cole  v. 
Hall,  103  111.  30. 

It  is  also  claimed  that  all  dogs  are  not  taxed  alike,  and  therefore  that  the 
tax  is  invalid.  The  tax  is  "a  registration  fee  of  two  dollars  for  each  male 
dog,  and  five  dollars  for  each  female  dog,"  where  the  dogs  are  more  than  six 
weeks  old,  and  no  fee  where  the  dogs  are  less  than  six  weeks  old.  Now,  as 
before  stated,  this  tax  is  imposed  for  regulation  and  restriction,  and  not 
merely  for  revenue,  and  therefore,  under  the  authorities  above  cited,  we 
think  it  is  valid. 

The  plaintiff  also  claims  that  the  statute  and  the  city  ordinance  providing 
for  the  summary  destruction  of  dogs  found  running  at  large  in  violation  of 
the  ordinance  are  unconstitutional  and  void ;  and  it  cites  as  authority  many 
cases,  only  one  of  which,  however,  sis  we  think,  can  fairly  be  said  to  sustain 
its  view,  and  this  authority  is  not  entirely  parallel  with  the  present  case. 
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This  authority  is  the  case  of  Mayor  of  Washington  y.  Meigs,  1  MacArthur, 
53.  On  the  other  hand,  we  have  numerons  authorities  which  assert  the  op- 
posite doctrine,  and  fully  sustain  the  validity  of  the  statute  and  the  ordinance 
put  in  question  in  the  present  case.  Those  authorities  are  the  last  nine  cases 
previously  cited,  and  also  the  following  cases :  Cltj/  of  Independence  v.  Trou- 
valle,  15*  Kan.  70;  Woolfw,  Chalker,  31  Conn.  121;  Blair  v.  Forehand,  100 
Mass.  136;  Com,  v.  Palmer,  134  Mass.  537;  Haller  v.  Sheridan,  27  Ind.  494; 
State  v.  Cornnall,  27  Ind.  120";  Lowell  v.  Qathright,  97  Ind.  313;  Morepv. 
Brown,  42  N.  H.  373;  Leach  v.  Elwood,  3  Bradw.  453.  See,  also,  Bowers  v. 
Fitzrandolpli,  Add.  215;  King  v.  Kline,  6  Pa.  St.  318;  Marshall  v.  Black- 
shire,  44  Iowa,  475. 

Under  the  almost  unbroken  current  of  authority,  we  think  that  statutes 
and  ordinances  may  be  passed  regulating,  restricting,  or  even  prohibiting  the 
running  at  large  of  dogs  in  cities,  and  this,  although  dogs  are  unquestionably 
property;  that  the  owners,  keepers,  or  harborers  of  dogs  in  cities  may  be  re- 
quired to  register  the  same,  and  to  pay  a  registration  fee  therefor,  although 
this  fee  may,  in  one  sense,  be  a  tax,  though  not  a  tax  within  the  meaning  of 
section  1,  art.  11,  of  the  state  constitution;  that  dogs  in  cities  may  be  classi- 
fied, and  the  owners,  keepers,  or  harborers  thereof  may  be  required  to  regis- 
ter all  the  dogs  of  one  class,  and  not  the  dogs  of  another  class,  and  to  pay  a 
greater  registration  fee  for  the  registration  of  the  dogs  of  one  class  than  for 
the  registration  of  the  dogs  of  another  class,  and  such  owners,  keepers,  or 
harborers  of  dogs  may  also  be  required  to  put  collars  around  the  necks  of 
their  dogs;  and  that  any  dog  found  running  at  large  in  a  city,  in  violation  of 
the  statutes  or  ordinances,  may  be  summarily  destroyed;  and  that  all  this  is 
constitutional  and  valid,  and  is  "due  process  of  law;"  and  that  by  the  same 
no  one  is  denied  "the  equal  protection  of  the  laws." 

The  plaintiff  also  claims  that  the  statutes  and  ordinjinces  with  reference  to 
road  or  poll-taxes  are  unconstitutional  and  void.  It  is  claimed  that  they  are 
void  for  various  reasons:  First,  because  they  impose  "involuntary  servi- 
tude" upon  persons  not  convicted  of  crime;  second,  because  they  provide  for 
taking  private  property  for  public  use  without  compensation;  third,  because 
they  place  an  embargo  upon  the  right  to  vote;  fourth,  because  their  provis- 
ions are  such  that  they  can  be  enforced  only  by  a  proceeding  before  the  police 
judge,  without  a  jury,  and  that  no  appeal  can  be  taken  from  the  decision  of 
the  police  judge  to  a  court  with  a  jury,  except  by  entering  into  a  recognizance 
with  security,  conditioned,  among  other  things,  for  the  pa^inent  of  any  fine 
and  costs  which  might  be  adjudged  against  the  appellant. 

Of  course,  work  upon  the  roads  or  streets,  as  provided  for  by  these  statutes 
and  ordinances,  is  "involuntary  servitude;"  but  it  is  not  that  kind  of  invol- 
untary servitude  which  comes  within  the  interdiction  of  section  6  of  the  bill 
of  rights  of  the  Kansas  constitution,  or  section  1,  art.  13,  of  the  United 
States  constitution.  It  is  like  service  or  "involuntary  servitude"  on  juries, 
or  in  the  militia,  or  in  the  army,  or  in  removing  snow  or  ice  from  side- 
walks, gutters,  etc.;  and  is.  not  that  kind  of  "involuntary  servitude"  which 
is  akin  to  slavery,  as  the  interdicted  involuntary  servitude  mentioned  in 
the  state  and  federal  constitutions  is.  Labor  is  also  property,  but  it  is  not 
taken  under  these  statutes  or  ordinances  without  compensation.  Grood  pub- 
lic roads  or  streets  is  a  suflicient  compensation  for  the  labor  required  to  be 
performed  by  each  individual  in  keeping  them  in  good  order  and  condition; 
and  this  lalK)r,  or  the  money  paid  in  lieu  thereof  is  imposed  and  taken  as  an 
assessment  or  a  tax,  although  it  is  not  that  kind  of  assessment  or  tax  men- 
tioned in  section  1,  art.  11,  of  the  Kansas  constitution;  and,  so  far  as  com- 
pensation is  concerned,  the  compensation  in  this  case  is  just  as  good  as  the  com- 
pensation is  in  any  case  where  persons  are  taxed.  And  although  the  assess- 
ment or  tax  in  this  case  is  levi^  and  imposed  only  upon  a  class  of  persons, 
to-wit,  males  between  twenty-one  and  forty-five  years  of  age,  still  it  is  valid. 
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Neither  are  the  provisions. of  the  f  >regoing  statutes  an  embargo  upon  the 
right  to  vote,  ner  are  they  in  contravention  of  those  provisions  of  the  consti- 
tution with  regard  to  the  right  of  trial  by  jury.  All  these  questions,  and 
others,  were  involved  in  tlie  case  of  In  re  Dassler,  35  Kan.  678;  S.  C.  12  Pac. 
liep.  130;  and  upon  all  these  questions  the  decision  of  this  court  in  that  case 
was  against  the  claims  made  by  tlie  plaintiff  in  this  case.  We  shall  follow 
that  decision.  We  shall  add  a  few  words,  however,  with  regard  to  the  ques- 
tion of  the  right  of  trial  by  jury.  The  constitution  provides  that  "the  right 
of  trial  by  jury  shall  be  inviolate."  Const.  Kan.  Bill  of  Rights,  §  5.  This 
means  that  the  right  of  trial  by  jury  shall  be  and  remain  as  ample  and  com- 
plete as  it  was  at  the  time  when  the  constitution  was  adopted.  But  at  that 
time  parties  who  were  charged  with  violating  city  ordinances,  or  with  a  fail- 
ure to  work  on  the  streets  of  cities,  were  not  entitled  to  a  trial  by  jury. 
Hence  this  provision  of  the  constitution  has  no  application  to  this  case. 

But  it  is  also  claimed  under  section  10  of  the  bill  of  rights  of  the  constitu- 
tion that  "in  all  prosecutions  the  accused  shall  be  allowed  *  *  *  to  have 
*  *  *  a  speedy  public  trial,  by  an  impartial  jury.  *  *  *"  Now,  this 
claim  is  literally  true;  and  yet  it  can  hardly  be  supposed,  and  indeed  it  has 
never  been  supposed,  that  by  this  provision  of  the  constitution  all  the  sum- 
mary remedies  heretofore  given  or  exercised  in  unimportant  matters,  and  be- 
fore inferior  courts,  tribunals,  or  magistrates,  has  been  utterly  obliterated 
and  destroyed,  and  in  their  stead  the  more  tardy,  cumbrous,  and  expensive 
remedy  of  trial  by  jury  substituted.  It  is  true  that  the  words  "all  prosecu- 
tions" are  used  in  this  section,  and  yet  we  can  hardly  suppose  that  even  the 
plaintiff  will  claim  that  the  words  "all  prosecutions,"  as  above  used,mean  all 
kinds  of  prosecutions, — civil,  criminal,  and  militaiy.  Other  words  are  also 
used  in  said  section  which  tend  to  show  that  all  kinds  of  prosecutions  were 
notintende<l.  For  instance,  the  words  "accused,"  "accusation,"  "offense," 
and  "defend,"  are  also  used,  and  only  acoused  d^endants  are  given  the  right 
to  "a  speedy  public  trial,  by  an  impartial  jury;"  and  this  jury  must  be  a  "jury 
of  the  county  or  district  in  which  the  offense  is  alleged  to  have  been  commit- 
ted." Cities,  towns,  and  villages  are  not  mentioned  in  this  section.  Now. 
if  prosecutions  for  violations  of  city  ordinances  are  to  be  tried  only  before  a 
jury,  at  the  election  of  the  defendant,  why  should  they  not  be  tried  only  be- 
fore a  jury  of  the  cityf  Why  should  city  courts  go  beyond  the  city  for  jur- 
ors? And  we  might  further  say  that,  at  common  law,  juries  are  always  com- 
posed of  12  men;  and  such  juries  have  seldom  been  allowed  in  courts  of 
special,  inferior,  or  limited  jurisdiction,-— such  as  police  courts,  justices  of  the 
peace  or  probate  courts,  or  in  courts  of  equity,  or  in  reviewing  courts.  We 
suppose  that  the  plaintiff  will  not  claim  that  juries  Hre  required  in  all  prose- 
cutions, but  only  in  all  criminal  or  quasi  criminal  prosecutions.  But  will 
the  plaintiff  claim  that  juries  are  required  before  examining  magistrates  or 
in  courts-martial,  or  in  cases  of  impeachment  before  the  legislature?  We 
suppose  not;  but  the  plaintiff  will  undoubtedly  claim  that  juries  are  required 
in  all  prosecutions  before  police  courts  or  police  magistrates  for  violations  of 
city  ordinances;  for  such  is  virtually  the  claim  made  in  this  case.  But  we  do 
not  think  that  even  this  claim  of  the  plaintiff  is  tenable.  In  our  opinion,  the 
words  "all  prosecutions,"  as  used  in  section  10  of  the  bill  of  rights,  were  in- 
tended to  mean  only  all  criminal  prosecutions  for  violations  of  the  laws  of  the 
state,  and  were  not  intended  to  mean  or  to  include  prosecutions  for  the  viola- 
tion of  ordinary  city  ordinanees  which  have  relation  only  to  the  local  affairs 
of  the  city. 

This  is  the  view  that  almost  every  court  of  the  United  States  which  has  had 
the  subject  under  consideration  has  taken  concerning  similar  provisions  in 
the  constitutions  of  their  states.  It  is  well  settled  that  one  and  the  same  act, 
committed  by  a  person  in  a  city,  may  constitute  two  offenses, — one  against 
the  laws  of  the  state,  and  the  other  against  the  ordinances  of  the  city;  and 
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both  may  be  prosecuted  against  the  offender.  1  Dill.  Mun.  Corp.  §  368  et 
seq.,  and  note,  and  the  numerous  cases  there  cited. 

Now,  this  could  not  be  the  case  if  the  language  of  said  section  10  was  in- 
tended to  include  prosecutions  for  violations  of  city  ordinances  as  well  as  for 
violations  of  the  laws  of  the  state;  for  that  same  section  not  only  provides 
that  "in  all  prosecutions  the  accused  shall  be  allowed  *  *  *  to  have 
*  *  *  a  speedy  public  trial,  by  an  impartial  jury,  *  *  *"  but  it  also 
provides  that  the  accused  shall  not  "be  twice  put  in  jeopardy  for  the  same  of- 
fense." Hence,  if  a  prosecution  for  the  violation  of  a  city  ordinance  is  as 
much  a  prosecution  within  the  me^ming  of  said  section  10  as  a  prosecution 
for  the  violation  of  a  state  law,  and  if  both  kinds  of  prosecutions  ciin  be  had 
for  one  and  the  same  act,  then  the  accused  would  as  effectually  "be  twice  put 
in  jeopardy  for  the  same  offense"  as  if  both  prosecutions  were  had  strictly  and 
exclusively  under  the  laws  of  the  state.  As  lending  support  to  the  proposi- 
tion that  the  words  "all  prosecutions,"  used  in  section  10  of  the  bill  of  rights, 
were  not  intended  to  include  prosecutions  for  violations  of  city  ordinances,  but 
were  intended  to  include  only  prosecutions  for  violations  of  the  laws  of  the 
state,  we  would  refer  to  the  following  cases:  Bpers  v.  Com.,  42  Pa.  St.  89; 
Borough  o/Dunmore's  Appeal,  52  Pa.  St.  374;  Shafer  v.  Mumma,  17  Md..331 ; 
Williams  v.  Augusta,  4  Ga.  509;  Floyd  v.  Eatonton,  14  Ga.  354;  State  v. 
Qutierreg,  15  La.  Ann.  190;  Pursell  v.  Porter^  20  La.  Ann.  325;  McGear  v. 
Woodruff, 33  N.  J.  Law,  213;  Houoe  v.  Treasurer, etc.,  87N.  J.  Law,  145;  Tri- 
gaily  v.  Memphis,  6  Coldw.  382.  See,  also,  1  Dill.  Mun.  Corp.  §  408 et  seq.,  and 
I  432,  and  notes,  and  cases  there  cited.  Also,  in  this  connection,  see  the  fol- 
lowing cases:  Murphy  v.  People,  2  Cow.  816;  Boring  v.  Williams,  17  Ala. 
510;  Tims  v.  State,  26  Ala.  165;  Work  v.  State,  2  Ohio  St.  297;  Bwing  v. 
Filley,  43  Pa.  St.  384;  Rhines  v.  Clark,  61  Pa.  St.  96;  Johnson  v.  Barclay,  16 
N.J.Law,  l;Stotcv.Ca7iZm,27Vt.318;  In  re  Dougherty,  27  YtS2b\  Vason 
V.  Augusta,  38  Ga.  542;  Frost  v.  Com.,  9  B.  Mon.  362;  State  v.  McCory,  2 
Blackf.  5;  Duffy  v.  People,  6  Hill,  75:  Sill  v.  Coming,  16  N.  Y.  297;  People 
V.  Daniell,  50  N.  Y.  274;  People  v.  Fisher,  20  Barb.  652;  Prescott  v.  State, 
19  Ohio  St.  184. 

There  are  a  few  cases  to  be  found  in  the  reports  which  hold  that  constitu- 
tional provisions  similar  to  those  contained  in  section  10  of  the  bill  of  rights 
of  the  £[ansas  constitution  apply  to  such  offenses  against  the  laws  of  the  state 
as  existed  at  the  time  of  the  adoption  of  the  constitution,  and  not  to  subse- 
quently created  offenses.  Whether  these  cases  are  correct  expositions  of  the 
law  or  not  it  is  not  necessary  for  us  now  to  determine.  But,  for  the  purposes 
of  the  case,  we  shall  assume  that  the  provisions  of  said  section  10  apply  to  all 
prosecutions  for  offenses  against  the  laws  of  the  state,  without  reference  to 
whether  such  offenses,  or  similar  ones,  were  in  existence  at  the  time  of  the 
adoption  of  the  constitution,  or  were  subsequently  created :  also,  for  the  pur- 
poses of  this  case,  we  shall  assume  that  if  the  state  should  permit  cities  to 
pass  ordinances  attempting  to  regulate  matters  not  coming  within  the  legiti- 
mate scope  or  purpose  of  municipal  regulation,  but  coming  more  properly 
within  the  scope  and  object  of  state  regulation,  a  person  accused  of  violating 
such  ordinances  would  have  the  right  to  demand  a  jury  trial;  for  in  such  a 
case  the  prosecutions  would,  to  all  Intents  and  pui^poses,  be  state  prosecutions, 
and  not  merely  city  prosecutions,  and  the  state  could. not,  by  indirection,  do 
what  it  could  not  do  directly.  In  other  words,  offenses  against  the  public  in 
general  must  be  prosecuted*  for  the  public  in  general,  and  with  a  jury,  if  the 
defendant  demand  it,  while  offenses  against  the  ordinances  of  a  city,  regulat- 
ing only  city  aifairs,  may  be  prosecuted  for  the  city,  and  without  a  jury. 

Now  this  case  belongs  to  the  latter  class  of  cases.  Streets  within  a  city  or 
other  strictly  municipal  corporation  are  peculiarly  within  the  managemeiit 
and  control  of  such  corporation.  They  are  graded,  paved,  curbed,  guttered, 
and  kept  in  repair  by  the  corporation,  and  not  by  the  general  public;  and  if 
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they  are  permitted  to  become  unsafe  or  dangerous,  and  injury  to  individu- 
als results  thereby,  the  corporation  itself  is  liable;  and  this  kind  of  liability  is 
peculiar  to  municipal  corporations.  Neither  the  state,  nor  any  county,  town- 
ship, or  road-district,  is  ever  liable  for  injuries  resulting  from  defective  high- 
ways. Only  municipal  corporations  proper  are  subject  to  such  a  liability, 
and  therefore  such  corporations  should  have  the  fullest  and  most  ample  power 
for  keeping  their  streets  in  good  order,  and  in  a  safe  condition;  and  for  this 
purpose  they  should  have  ample  power  to  tax  the  people  residing  or  holding 
property  wiUiin  the  corporate  limits,  and  to  enforce  the  collection  of  such 
taxes,  and  we  tliink  they  have  such  power. 

We  do  not  think  that  the  plaintiff  is  entitled  to  any  relief  in  this  case,  and 
therefore  its  petition  will  be  denied. 

(All  the  justices  concurring.) 


(36  Kan.  1)  o  t» 

State  v.  Baldwin. 
{Supreme  Court  of  Kansas.    December  9,  1886.) 

1.  Criminal  Law — Appeal — Sweakinq  Juey— Rbcobd. 

It  is  liighly  iiuportant  and  necessary  that  the  oath  should  be  administered  to  the 
jury  in  a  criminal  case  witli  due  solemnity,  in  the  presence  of  the  prisoner,  and  be- 
fore the  court,  and  substantially  in  the  manner  prescribed  by  law;  but  it  is  no  part 
of  the  duty  of  the  clerk  to  place  on  the  record  tne  formulary  of  words  in  which  the 
oath  is  couched.  He  has  performed  his  duty  in  that  respect  when  he  enters  the 
fact  that  the  jury  was  duly  sworn,  and,  when  that  is  done,  the  presumption  will 
be  that  the  oath  was  correctly  administered. 

2.  Same— Swearing  the  Jury— Record. 

Where  the  recital  In  the  judgment  entry  is  that  the  parties  appeared,  **and,  issue 
being  joined  upon  a  plea  of  not  guilty,  came  a  jury,  [naming  them,]  twelve  good 
and  lawful  men,  havino;  thequalifications  of  jurors,  who,  being  duly  elected,  tried, 
and  sworn  well  and  trulj'  to  try  the  issues  joined  herein,"  it  cannot  be  regarded  as 
an  attempt  to  set  out  in  full  the  oath  actually  administered,  but  should  rather  be 
considered  as  a  statement  by  the  clerk  that  the  jury  had  been  sworn,  and  acted  un- 
der oath ;  and  the  fact  that  there  was  no  recital  that  the  jury  were  required  to  give 
a  true  verdict,  according  to  the  law  and  the  evidence,  is  not  a  ground  for  reversal. 

3.  Same— Irregularity  in  Oath— Necessity  of  Objecting. 

Where  a  ))arty  desires  to  avail  himself  of  irregularity  in  administering  the  oath 
to  the  jury,  the  attention  of  the  court  should  be  called  to  it  at  the  time  the  oath  is 
taken.  A*  party  cannot  sit  silently  by,  and  take  the  chances  of  acquittal,  and  sub- 
sequently, when  convicted,  make  objections  to  irregularity  in  the  form  of  the  oath. 

4.  Same — Bill  of  Exceptions. 

Not  only  must  the  objection  be  made  when  the  irregularity  is  committed,  but 
the  form  in  which  the  oath  is  taken,  as  well  as  the  objection,  should  be  incorpo- 
rated in  the  bill  of  exceptions,  in  order  that  this  court  may  see  whether  or  not  it  is 
sutficient. 
6.  Homicide— Evidence— Theory  of  Suicide. 

Where  there  are  some  circumstances  which  suggest  that  a  person  charged  to  have 
been  murdered  committed  suicide,  it  is  competent  for  the  prosecution,  lor  the  pur- 
pose of  re])elling  the  theory  of  suicide,  to  snow  by  an  ordinary  witness,  who  was 
intimate  with  the  deceased,  and  was  with  her  the*  evening  before  her  death,  that 
she  was  then  in  good  spirits,  and  appeared  to  be  happy. 

6.  Evidence — Opinion — Facts  Made  up  of  Combination  of  Appearances. 

Facts  which  are  made  up  of  a  great  variety  of  circumstances,  or  combination  of 
appearances,  that  cannot  be  fully  described,  may  be  shown  by  the  opinion  of  ordi- 
nary witnesses,  whose  observation  is  such  as  to  justify  it.  In  this  category  may  be 
placed  matters  involvingniagnitude  or  quantities,  portions  of  time,  space,  motion,  . 
gravitation,  value,  and  such  as  relate  to  the  condition  or  appearance  of  persons  and 
things.  On  the  same  principle,  the  emotions  or  feelings  of  persons — such  as  grief, 
joy,  despondency,  anger,  fear,  and  excitement — may  be  likewise  shown. 

7.  Criminal  Law — Demeanor  of  Prisoner. 

The  demeanor  of  one  charged  with  crime,  at  or  near  the  time  of  its  commission, 
or  of  his  arrest  for  the  same,  may  always  be  shown;  and  the  testimony  of  the  of- 
ficer who  subpoenaed  and  took  the  defendant  before  the  coroner's  jury,  that  "he 
was  very  nervous  and  showed  a  great  deal  of  fear,"  was  admissible. 
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8.  Same— Griki'. 

Whether  defendant  manifested  evidence  of  grief  on  account  of  his  sister's  death 
was  a  proper  inquiry  of  tlie  state.  Such  inquiry,  however,  must  he  confined  to  a 
reasonable  time  after  the  death,  or  its  discovery;  and  where  the  iiiquirj-  relating  to 
his  conduct  covered  a  period  of  four  months  thereafter,  it  is  held  to  be  an  unrea- 
sonable time,  but,  under  the  testimony  and  circumstances  of  the  case,  it  was  not 
prejudicial  error. 

9.  Evidence— Experts— Wood-Workers. 

A  panel  had  been  cut  and  taken  from  theoutside  door  of  the  liouse  where  the  of- 
fense was  committed;  and  when  the  defendant,  who  was  a  carpenter,  was  arrested, 
a  knife  was  found  on  his  person.  Witnesses  who  were  skilled  workers  in  wood 
were  called,  and  testified  that  the  panel  had  been  cut  out  witli  a  knife,  and  that  the 
blade  of  defendant's  knife  exactly  fitted  the  place  where  the  imnel  had  been  pierced; 
that  it  had  been  cut  from  theoutside  by  one  skilled  in  tlie  use  of  tools,  and  was 
evidently  taken  out  by  one  who  understood  the  construction  of  a  door.  Held,  that 
the  manner  in  which  the  cutting  was  done,  and  the  etTect  of  the  tools  upon  the 
wood,  involves  skill  and  experience  to  judge  of,  and  are  not  within  common  ex- 
perience, and  it  was  proper  that  the  jury  should  be  aided  by  the  experience  of  c- 
perts. 

10.  Homicide— Evidence. 

A  check  drawn  by  the  defendant's  mother,  in  favor  of  the  deceased,  ft)r  a  sum  of 
money,  of  which  the  defendant  had  no  knowledge,  was  not  admissible  in  evidence; 
but  as  it  bad  no  bearihg  upon  the  defendant,  directly  or  remotely,  it  could  not  af- 
fect him  injuriously. 

11.  Same — Theory  of  Suicide. 

A  letter  written  by  the  deceased  immediately  preceding  her  death,  which  showed 
that  she  was  in  a  healthful  condition  of  bod^  and  mind,  and  contained  nothing 

Prejudicial  tu  the  defendant,  was  admissible  m  evidence  to  show  the  condition  of 
er  health  and  mind,  and  to  repel  the  theory  that  she  committed  suicide. 

12.  Witness— Cross-examination— PREVIOOT  Statement. 

Where  the  defendant  produced  a  witness  who,  with  a  view  of  showing  the  con- 
scious innocence  of  the  defendant,  testified  what  his  conduct  and  appearance  was 
soon  after  the  death  of  his  sister,  it  was  proper  to  inquire,  on  cross-examination,  if 
the  witness  had  not  stated  at  the  preliminary  examination  that  the  conduct  of  the 
defendant  impressed  him  at  once  to  being  guilty  of  the  murder. 

13.  Same — Memorandum — Independent  Recollection. 

A  witness  may  be  permitted  to  refresh  his  memory  from  a  writing  or  memoran- 
dum made  by  himself  shortly  after  the  occurrence  of  the  fact  to  which  it  relates; 
but  it  is  only  when  the  memory  needs  assistance  that  resort  may  be  had  to 
these  aids,  and,  if  the  witness  has  an  independent  recollection  of  the  facts  in- 
quired about,  there  is  no  necessity  nor  propriety  in  his  inspecting  any  writing  or 
memorandum. 

14.  Same — Previous  Statement — Foundation  for  Impeachment. 

Where,  with  a  view  of  impeaching  a  witness,  he  is  asked  if  he  did  not  make  a 
certain  statement  on  a  previous  examination,  and  he  replies  that  "it  amounts  to 
about  the  same  thing,"  he  thereby  practically  admits  the  making  of  the  statement, 
and  his  answer  is  insuflicient  as  a  foundation  for  impeachment. 

15.  Evidence— SciENTiPio  Books- Experts. 

Medical  and  scientific  books  cannot  be  admitted  in  evidence  to  prove  the  decla- 
rations or  opinions  which  they  contain ;  but  a  witness  who  is  a  medical  expert  is 
not  confined  wholly  to  his  personal  experience  in  the  treatment  of  men,  but  may 
give  his  opinions  formed,  in  part,  from  the  reading  of  books  prepared  by  persons 
of  acknowledged  ability ;  ana  it  is  not  improper  for  him  to  give  the  source  of  his 
opinion,  and  that  all  the  writers  and  authorities  on  the  subject,  so  far  as  he  knew, 
supported  him  in  that  opinion. 

16.  Homicide — Instructions — Poisoning. 

The  court  charged  the  jury  that,  to  convict  the  defendant,  it  must  be  shown  that 
he  purposely  took  the  life  of  the  deceased  by  administering  poison  to  her.  A  mur- 
der that  is  committed  by  means  of  poison  involves  and  presupposes  the  element  of 
malice,  premeditation,  and  deliberation,  and  hence  it  was  needless  for  the  court  to 
state  that  they  were  prerequisites  to  a  conviction 

17.  Same— Court  Defining  Words. 

The  court  takes  notice  of  the  meaning  and  force  of  the  ordinary  words  of  our 
language,  and  also  of  technical  words,  where  their  meaning  is  well  settled  b}'  com- 
mon usage;  and  the  court  may,  where  it  is  nece<isary,  define  and  explain  them  to 
the  jury.    It  was  therefore  not  error  for  the  court  uy  instruct  the  jury  as  to  the  or- 
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dinarv  Tiieaiiing  and  definition  of  "anaesthetic,"  "cliloroform,"  and  "poison,"  an 
given  by  Webster's  Dictionary,  and  other  works  of  standard  authority,  where  it 
appears  that  the  definitions  were  correct  in  every  respect. 

18.  Same — Reviewinq  the  Facts. 

Tlic  court  may  review  and  present  the  facts  in  a  criminal  case,  provided  the  jury 
are  informed  that  they  are  the  exclusive  Judges  of  every  question  of  fact ;  and 
hence,  where  the  definitions  and  comments  of  the  court  upon  words  that  are  tech- 
nical and  peculiar  to  a  science  are  in  keeping  with  the  testimony  given  regarding 
sucli  words,  there  is  no  error. 

19.  Same — Cmlobofobm  as  a  Poipon. 

As  the  legislature  has  published  and  declared  chloroform  to  be  a  virulent  poison, 
by  a  law  which  all  are  presumed  to  know,  it  was  not  error  for  the  court  to  say  to 
the  jury  that,  *'in  commo'n  parlance,  chloroform  is  classed  among  the  poisons/' 
when  he  couples  with  the  statement  the  direction  that  it  was  still  necessary  for  tiu* 
jury  to  find  from  the  evidence  that  chloroform  is  a  poison,  before  the  defendant 
could  be  convicted. 

20.  Same— Request— Motive. 

The  defendant  cannot  be  heard  to  complain  of  an  instruction  requested  by  him- 
self; and,  with  respect  to  motive,  it  was  not  error  for  the  court  to'  instruct  that  de- 
fendant should  be  judged  by  the  information  upon  which  he  acted,  rather  than 
upon  the  accuracy  of  his  information. 

21.  Same— New  Trial— Finding  of  Lower  Court. 

The  findtnj^  of  the  court  upon  the  question  of  fact  presented  in  a  motion  for  a 
new  trial,  which  is  made  upon  oral  and  confiicting  testimony,  is  as  conclusive  upon 
this  court  as  the  verdict  of  a  jury  founded  on  like  testimony,  and  which  has  re- 
ceived the  approval  of  the  trial  court.    . 

22.  Same— Reversal,  fob  What. 

A  Judgment  of  the  district  court  should  not  be  reversed  except  for  prejudicial 
error. 

23.  Same— Evidence  Reviewed. 

The  evidence  ill  the  record  examined,  and  held  to  be  sufficient  to  sustain  a  ver- 
dict finding  the  defendant  guilty  of  committing  murder  by  means  of  poison. 

(Syliabus  by  the  CouH.) 

Appeal  from  district  court,  Atchison  county. 

Information  for  murder.    Judgment  of  conviction.    Defendant  appeals. 
W.  D.  Gilbert  and  /8f.  B.  Broi^ord,  Atty.  Gen.,  for  the  State*    Everest  d 
Waggener,  for  appellant. 

Johnston,  J.  William  "Baldwin  was  informed  against,  tried,  and  con- 
victed of  the  crime  of  murdering  his  sister,  Mary  i3aldwin.  The  information 
consisted  of  two  counts,  in  the  first  of  which  it  was  charged  that  the  defend- 
ant, on  or  about  the  eighth  day  of  July,  1885,  administered  to  Mary  Baldwin 
an  anesthetic,  to-wit,  chloroform,  which  is  alleged  to  be  a  deadly  poison, 
with  the  fe.lonious  intent  to  kill  and  murder  her.  In  the  second  count  the 
charge  is  that  the  death  of  Mary  Baldwin  was  occasioned  by  the  defendant 
pressing  a  pillow  on,  over,  and  against  her  mouth,  nose,  and  face,  thereby 
preventing  respiration,  and  causing  death.  The  jury  found  him  guilty  of 
murder  in  the  first  degree,  under  the  first  count  of  the  information,  and  he 
was  thereupon  sentenced  and  adjudged  to  suffer  death.  From  that  sentence 
and  judgment  he  appeals  to  this  court,  and  in  the  elaborate  brief  filed  by  his 
counsel  there  are  47  assignments  of  error,  many  of  which  were  not  referred 
to  in  the  oral  argument,  and  some  of  which  are  unimportant.  The  alleged 
errors  have  all  been  examined,  and  such  of  them  as  are  deemed  worthy  of 
notice  will  be  considered  and  disposed  of  in  their  order  of  presentation  here. 

I.  The  first  assignment  is  that  the  jury  were  not  duly  sworn.  In  the  jour- 
nal entry  of  the  proceedings  at  the  opening  of  the  trial  it  is  stated  that  the 
parties  appeared,  and,  issue  being  joined  upon  a  plea  of  not  guilty,  a  jury 
came,  (naming  them,)  "twelve  good  and  lawful  men,  having  the  qualifica- 
'tions  of  jurors,  who,  being  duly  elected,  tried,  and  sworn  well  and  truly  to 
try  the  issue  joined  herein,  pending  the  introduction  of  testimony,  the  court 
adjourned  until  to-morrow  morning,"  etc.    The  exact  form  of  the  oath  to  be 
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taken  by  the  jury  is  not  laid  down  in  the  statute,  but,  with  respect  to  admin- 
istering the  oath,  it  is  provided  that  "the  jury  shall  be  sworn  to  well  and 
truly  try  the  matters  submitted  to  them  in  the  case  in  hearing,  and  a  true 
verdict  give,  according  to  the  law  and  the  evidence."  Grim.  Code,  §  208; 
Civil  Code,  §  274. 

The  contention  of  the  defendant  is  that  the  record  undertakes  to  set  out  the 
oath  actually  administered  to  the  jury,  and  that,  as  it  omitted  the  essential 
part  of  requiring  that  they  should  a  true  verdict  give  according  to  the  law  and 
the  evidence,  the  judgment  should  be  reversed.  It  is  highly  important  and 
necessary  that  the  oath  should  be  administered  with  due  solemnity,  in  the 
presence  of  the  prisoner,  and  before  the  court,  substantially  in  the  manner 
prescribed  by  law.  It  may  also  be  conceded  that  the  record  should  show  that 
the  jury  were  sworn,  and,  when  the  record  does  purport  to  set  out  in  full  the 
form  of  the  oath  upon  which  the  verdict  is  based,  it  must  be  in  substantial 
compliance  with  law;  otherwise  the  conviction  cannot  stand.  The  assump- 
tion by  counsel  tliat  the  oath  as  actually  administered  is  set  out  in  full  in  the 
record,  it  seeuis  to  us,  is  unwarranted.  What  is  stated  in  the  record  is  but 
a  recital  by  the  clerk  of  the  fact  that  the  jury  were  sworn.  The  swearing 
was,  of  course,  done  orally,  in  open  court;  and  it  is  no  part  of  the  duty  of  the 
clerk  to  place  on  the  record  the  exact  formulary  of  words  in  which  the  oath 
was  couched.  He  has  performed  his  duty  in  that  respi'ct  when  he  enters  the 
fact  that  the  jury  was  duly  sworn,  and  when  that  id  done  the  presumption  will 
be  that  the  oath  was  correctly  administered.  The  method  of  examining  the 
juroi*s  as  to  their  qualifications,  or  whether  the  oath  was  taken  by  them  while 
standing  with  uplifted  hands,  according  to  the  universal  practice  in  the  state, 
or  otherwise,  is  not  stated.  In  making  mention  of  the  impaneling  and  swear- 
ing of  the  jury,  there  is  no  description  of  the  parties  between  whom  the  jury 
are  to  decide,  nor,  indeed,  is  there  any  of  the  formal  parts  of  an  oath  stated. 
The  statement  made  is  only  a  recital  of  a  past  occurrence;  and  it  is  manifest 
that  there  was  no  intention  or  attempt  of  the  clerk  to  give  a  detailed  account 
of  the  manner  of  impaneling  the  jury,  or  to  set  out  the  oath  in  hoec  verba.  It 
may  be  observed  that  in  the  fonn  of  the  verdict  returned,  and  wliich  was  pre- 
pared and  presented  to  the  jury  by  the  trial  judge,  it  was  stated  that  the  jury 
were  duly  impaneled  and  sworn.  Counsel  for  defendant  have  called  our  at- 
tention to  the  case  of  Johnson  v.  State,  47  Ala.  62,  where  the  record  entry 
of  the  swearing  of  the  jury  is  substantially  what  it  is  in  the  present  Ciise. 
The  court  there  treated  the  recital  as  stating  the  form  and  substance  of  the 
oath  adnunistered,  and  held  that  the  omission  of  the  injunction  to  render  a 
true  verdict,  according  to  the  law  and  tlie  testimony,  was  fatal.  The  ques- 
tion was  before  the  same  court  in  a  later  case,  and  the  ruling  in  Johnson  v. 
State^  supra,  which  had  been  followed  in  some  other  cases,  was  expressly 
overruled.  Mitchell  v.  State,  58  Ala.  417.  In  the  latter  case  the  court  held 
that  recitals  in  the  record  relative  to  the  swearing  of  the  jury,  like  the  one 
found  in  the  record  before  us,  are  not  to  be  regarded  as  an  attempt  to  set  out 
the  oath  actually  administered,  but  should  rather  be  considered  as  a  statement 
of  the  fact  that  the  jury  had  been  sworn,  and  acted  under  oath.  This  view 
seems  to  us  to  be  rea.sonable  and  right,  and  it  is  one  whicli  has  been  generally 
adopted.  Boose  v.  State,  10  Ohio  St.  575;  Dyson  v.  State,  26  Miss.  362; 
Barthtt  v.  State,  28  Ohio  St.  GG9;  Atkins  v.  State,  60  Ala.  45;  Thomp.  & 
M.  Juries,  §  299,  and  note. 

A  still  more  conclusive  answer  on  this  point  is  that  no  objection  was  made 
to  the  form  of  the  oath  when  it  was  administered,  or  at  any  other  time  prior 
to  its  presentation  in  this  court.  If  there  was  any  irregularity  in  this  respect, 
it  should,  and  probably  would,  have  been  objected  to  at  the  time  it  occurred. 
It  is  quite  unlikely  that  there  was  any  departure  from  the  form  of  the 
oath  so  well  understood,  and  which  is  in  universal  use  in  all  of  the  courts 
of  the  state;  but,  if  the  form  of  the  oath  was  defective,  the  attention  of 
v.l2p.no.9— 21 
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the  court  should  have  been  called  to  it  at  the  time  the  oath  was  taken,  so 
that  it  might  have  been  corrected.  A  party  cannot  sit  silently  by,  and  take 
the  chances  of  acquittal,  and  subsequently,  when  convicted,  make  objections 
to  an  irregularity  in  the  form  of  the  oath'  Not  only  must  the  objection  be 
made  when  the  irregularity  is  committed,  but  the  form  in  which  the  oath 
was  taken,  as  well  as  the  objection,  should  be  incorporated  into  the  bill  of 
exceptions,  in  order  that  this  court  may  see  whether  or  not  it  is  sufficient,  and 
this  was  not  done. 

2.  The  assignments  of  error  from  the  third  to  the  twentieth,  inclusive,  are 
based  on  the  ruling  of  the  court  in  the  admission  of  testimony.  The  first  six 
of  these  objections  relate  to  the  testimony  of  Albert  H.  Lewis.  This  witness 
was  an  intimate  acquaintance  of  the  Baldwin  family,  which  consisted  of  the 
deceased,  the  appellant,  and  their  mother,  M.  A.  Baldwin.  J.  W.  Baldwin, 
the  father  of  Mary  and  William  Baldwin,  died  in  November,  1884,  leaving 
an  estate  of  considerable  value,  and  the  widow,  M.  A.  Baldwin,  was  ap- 
pointed administratrix  of  the  estate.  Lewis  was  a  frequent  visitor  at  the 
Baldwin  homestead,  was  engaged  to  be  married  to  Mary,  and  he  was  the  con- 
fidential adviser  of  her  mother  in  the  management  of  the  estate,  and  assisted 
in  investing  the  money  of  the  estate.  In  the  course  of  the  trial,  Lewis  was 
asked  to  state  whether  he  had  been  frequently  called  on  by  Mrs.  Baldwin, 
after  the  death  of  her  husband,  to  counsel  about  the  estate,  and  also  whether 
the  appellant  was  ever  calle^^  on  at  these  times  to  counsel  with  them.  These 
questions,  although  not  very  material,  were  competent  for  the  purpose  of 
eliciting  the  relations  existing  iwnong  the  members  of  the  Baldwin  family. 
The  objection  especially  urged  iigainst  the  ail  mission  of  the  testimony  is  that 
the  defendant  had  no  knowledge  that  hip  mother  counseled  with  Lewis  about 
the  estate,  and  that  no  such  consultation  was  liad  with  Lewis  in  the  presence 
of  the  defendant.  This  claim  is  not  borne  out  by  the  evidence  in  the  record. 
In  the  answer  to  the  question  objected  to  it  is  stated  that,  in  one  instance,  the 
defendant  was  called  in  to  confer  with  Lewis  and  his  mother  in  regard  to  the 
investment  of  funds  belonging  to  the  estate.  On  another  occasion  the  ap- 
pellant accompanied  Lewis  to  inspect  security  that  was  offered  upon  a  loan 
negotiated  by  Lewis  for  the  estate,  and,  indeed,  the  conduct  of  the  appellant 
in  frequently  applying  for  money  from  his  mother,  through  Lewis,  leaves  no 
doubt  about  the  question.  The  further  evidence  relating  to  Lewis  transact- 
ing business  at  the  banks  for  Mrs.  Baldwin,  in  reference  to  deposits,  a^  well 
as  that  showing  that  money  was  drawn  from  the  banks  upon  checks  signed 
by  Mary  and  her  mother,  is  unobjectionable,  and  cannot  in  any  way  be  coH: 
sidered  prejudicial  to  the  defendant. 

3.  About  two  weeks  prior  to  Mary's  death,  her  mother,  who  was  in  ill 
health,  went  to  an  infirmary  in  Iowa  for  medical  treatment,  where  she  re- 
mained until  notice  was  received  of  her  daughter's  death.  The  only  occu- 
pants of  the  house  during  her  absence  were  Mary  and  a  male  lodger.  Occa- 
sionally some  of  her  lady  friends  would  stay  over  night  with  her,  but  on  the 
night  of  her  death  she  was  alone.  The  evening  prior  to  her  death  she  spent 
in  the  company  of  Lewis,  who  remained  with  her  until  about  10  o'clock.  On 
the  next  evening  her  dead  body  was  discovered  in  her  bed-room.  She  was 
found  lying  in  bed,  robed  in  a  night-dress,  with  a  pillow  lying  upon  her  face, 
and  a  small  chloroform  bottle  was  found  near  by  her  in  the  bed,  upon  which 
there  was  a  poison  label.  With  the  evident  purpose  of  repelling  the  theory 
of  suicide,  I^ewis  was  asked  by  the  state  whether,  on  the  evening  prior  to 
Mary's  death,  there  was  anj'thing  in  her  appearance  that  made  him  believe 
she  was  in  grief  or  was  dissatisfied.  He  stated  that  there  was  not,  but  that 
she  was  in  good  spirits,  and,  when  he  left  her,  she  seemed  to  be  happy.  It  is 
claimed  that  this  testimony  was  incompetent,  because  it  was  but  an  opinion 
formed  from  her  appearance.  It  is  a  well-known  general  rule  that  witnesses 
are  not  to  give  their  individual  opinions,  but  are  to  state  the  facts,  from 
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which  the  jury  are  to  form  their  opinions.  There  are,  however,  exceptions 
to  this  rule,  which  are  as  well  defined  as  the  rule  itself.  Whenever  the  ques- 
tion at  issue  is  outside  of  the  knowledge  and  experience  of  ordinary  jurors,  or 
where  it  so  far  partakes  of  the  nature  of  science  or  trade  as  to  require  special 
and  peculiar  knowledge  or  skill  in  order  to  arrive  at  a  correct  conclusion,  the 
opinions  of  experts  are  admissible.  There  is  another  equally  well-recognized 
exception,  founded  in  necessity,  under  which  the  opinions  of  ordinary  wit- 
nesses are  received.  Facts  which  are  made  up  of  a  great  variety  of  circum- 
stances, and  a  combination  of  appearances  which,  from  the  infirmity  of  lan- 
guage, cannot  be  properly  described,  may  be  shown  by  witnesses  who  ob- 
served them;  and,  where  their  observation  is  such  as  to  justify  it,  they  may 
state  the  conclusions  of  their  own  minds.  In  this  category  may  be  placed 
matters  involving  magnitude  or  quantities,  portions  of  time,  space,  motion, 
gravitation,  value,  and  such  as  re! ate  to  the  condition  or  appearance  of  per- 
sons and  things.  City  of  Parsons  v.  Lindsay,  26  Kan .  426 ;  State  v .  Folwell^ 
14  Kan.  105.  On  the  same  principle,  the  emotions  or  feelings  of  persons — 
such  as  grief,  joy,  hope,  despondency,  anger,  fear,  and  excitement — may  be 
likewise  shown,  and  hence  the  testimony  objected  to  was  properly  admitted. 
Lawson,  Exp.  Ev.  rule  64;  2  Best.  Ev.  §  517. 

Lewis  was  intimately  acquainted  with  the  deceased.  He  had  visited  her 
almost  daily  for  many  months,  and  was  with  her  a  few  hours  before  her  death. 
The  relation  in  which  he  stood  to  her,  and  his  opportunity  to  observe  her, 
certainly  enabled  him  to  read  her  conduct,  gesture,  tone,  and  expression  of 
eye  and  face,  and  to  form  an  intelligent  opinion  with  respect  to  whether  she 
was  depressed  or  in  grief.  By  her  appearance  he  could  determine  her  con- 
dition of  mind  with  almost  unerring  accuracy;  and  yet  how  futile  it  would 
have  been  for  him  to  have  attempted  to  portray  to  the  jury  the  facial  expres- 
sion, the  looks  of  the  eye,  or  the  inflexion  of  the  voice  which  led  him  to  be- 
lieve that  she  was  in  a  happy  frame  of  mind.  This  species  of  evidence  is  ad- 
mitted because  it  is  the  best  which,  in  the  nature  of  things,  can  be  obtained, 
the  value  of  which  depends,  of  course,  upon  the  capability  of  the  witnesses, 
and  the  means  that  they  had  of  forming  an  opinion,  which  may  be  ascer- 
tained and  thoroughly  tested  upon  cross-examination. 

What  has  been  said  here  disposes  of  the  objection  urged  against  the  testi- 
mony of  Frank  Price,  the  city  marshal,  who  was  present  at  the  Baldwin 
residence  on  the  evening  that  Mary's  death  was  discovered,  and  who  attended 
upon  the  coroner's  jury  that  was  impaneled  to  inquire  into  the  cause  of  her 
death.  He  stated,  in  response  to  inquiries  made  by  the  state,  that  the  de- 
fendant "was  very  nervous,  and  showed  a  great  deal  of  fear,"  when  he. was 
subpoenaed  and  taken  as  a  witness  before  the  coroner's  jury.  The  conduct 
of  one  charged  with  crime  about  the  time  of  its  commission,  or  at  the  time 
of  his  arrest,  may  always  be  shown;  and,  under  the  rule  which  we  have  been 
considering,  the  opinion  of  the  witness  that  the  defendant  appeared  to  be  in 
fear  at  that  time  was  admissible.     Broivnell  v.  People,  38  Mich.  732. 

4.  Objection  is  also  made  to  the  testimony  of  John  Donahue,  the  jailor  who 
had  charge  of  the  defendant  from  the  time  of  his  arrest,  which  was  made 
about  10  days  after  the  crime  was  discovered.  He  was  asked  what  waS"  the 
general  demeanor  and  conduct  of  the  prisoner  during  the  time  he  had  him  in 
charge,  as  to  gprief  and  sorrow,  or  whether  the  defendant  manifested  any 
evidence  of  grief  or  sorrow.  He  answered  that  the  defendant  was  unruly 
and  quarrelsome,  and  that  at  times  he  was  wrestling,  scufiling,  and  boxing, 
and  at  other  times  was  fussing  and  figliting,  and  making  threats.  This  in- 
quiry was  evidently  not  made  with  a  view  to  initiate  an  inquiry  into  the  gen- 
eral character  of  the  defendant,  nor  to  show  that  he  had  committed  other  of- 
fenses, and  therefore  many  of  the  authorities  cited  by  counsel  are  inapplica- 
ble. The  manifest  purpose  of  the  testimony  was  to  show  that  he  was  apa- 
thetic regarding  his  sister's  death,  and  did  not  evince  that  feeling  and  sensi- 
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bility  to  be  expected  of  a  brother.  As  has  been  said,  the  conduct  and  de- 
meanor of  the  prisoner  at  the  time  of  his  arrest,  or  soon  after  the  commis- 
sion of  the  crime,  may  go  to  the  jury  as  evidence  of  a  guilty  mind,  and,  so  far 
as  the  testimony  was  confined  to  a  reasonable  time  after  the  discovery  of  the 
crime  and  his  arrest,  it  was  certainly  admissible,  Qreenfleld  v.  People,  85 
N.  Y.  75.  We  are  inclined  to  the  opinion  that  the  inquiry  was  too  general, 
and  extended  over  too  great  a  period;  as  the  defendant  was  in  charge  of  tlie 
witness  from  the  time  of  the  arrest  to  the  time  of  the  trial,  a  period  of  about 
four  months,  and  for  this  reason,  as  well  as  that  the  testimony  was  soni  -what 
unresponsive  and  irrelevant,  we  think  the  motion  to  strike  it  out  ought  to 
have  been  sustained.  However,  the  testimony  shows  that  the  defendant  did 
not  manifest  evidence  of  grief  at  the  loss  of  his  sister  at  any  time  while  he 
was  in  jail,  and  wms  not  much  affected  by  her  unnatural  death;  and  hence 
the  fact  that  the  inquiry  concerning  his  demeanor  covered  too  much  time 
could  not  have  injured  him.  And  when  we  consider  that  the  charge  against 
which  he  was  defending,  and  of  which  he  was  convicted,  was  that  of  poison- 
ing his  sister,  the  somewhat  irrelevant  statement  of  the  witness  that  he  was 
fussing  and  fighting  while  confined  in  jail  did  not  operate,  we  think,  to  prej- 
udice him  in  the  minds  of  the  jury. 

5.  There  was  no  error,  we  think,  in  admitting  the  testimony  of  James  and 
Warstall.  They  were  carpenters  with  large  ex[)erience  as  pattern-makers 
and  workers  in  wood.  It  seems  that  the  parties  who  discovered  the  dead 
body  of  Mary  Baldwin  at  the  same  time  found  that  a  panel  of  an  outside  door 
of  the  Baldwin  house  had  been  cut  and  tiiken  out.  It  appeared  that  the  de- 
fendant was  a  carpenter  also,  and  a  knife  was  found  on  his  person  which, 
with  the  door  and  panel,  were  brought  into  court.  These  witnesses  stated  that 
the  panel,  which  was  one-sixteenth  of  an  inch  in  thickness,  had  been  cut  out 
with  a  knife,  and  could  have  been  cut  by  the  defendant's  knife;  that  the 
blade  of  the  knife  exactly  fitted  the  place  where  the  panel  had  been  pierced; 
that  the  cutting  was  done  by  a  person  skilled  in  the  use  of  tools;  and,  after 
explaining  the  peculiar  manner  in  which  the  door  was  constructed,  stated  that 
the  panel  was  evidently  taken  out  by  one  who  understood  the  construction  of 
a  door,  and  also  that  it  was  cut  from  the  outside.  The  evidence  offered  to 
sustain  the  conviction  in  this  case  is  wholly  circumstantial,  and  the  testimony 
of  experts  was  more  than  ordinarily  important.  These  men  were  skilled 
workers  in  wood,  and  their  experience  enal)led  them  to  judge,  from  the  marks 
and  impression  left  upon  the  door  by  tlie  tool  used,  whether  it  had  been  cut 
with  a  knife,  chisel,  or  saw;  whether  it  had  been  cut  by  a  thick  or  a  thin  bladed 
knife;  whether  it  had  been  cut  by  one  accustomed  to  the  use  of  tools;  and 
the  marks  or  traces  made  upon  the  wood  by  the  knife  would  indicate  to  the 
trained  eye  whether  it  had  been  cut  from  the  outside  or  the  inside.  The 
manner  in  which  the  cutting  was  done,  and  the  effect  of.  the  tools  upon  the 
wood,  involve  skill  and  experience  to  judge  of,  and  are  not  within  common 
experience;  and  it  was  therefore  proper  that  tlie  jury  siiould  be  aided  by  the 
experience  of  these  experts.     Com,  v.  Choate,  105  Mtiss.  451. 

6.  A  check  drawn  by  Mrs.  Baldwin  in  favor  of  the  deceased  was  offered  in 
evidence,  of  which  the  following  is  a  copy: 

"Atchison,  July?,  1885. 
"TTie  Atchison  Savings  Bank:    Pay  to  Mai-y  Baldwin,  or  order,  five  hun- 
dred and  fifty  dollars,  («550.) 

[Signed]  "Mrs.  M.  A.  Baldwin." 

This  was  admitted  for  the  purpose  of  showing  the  dealings  among  the 
members  of  the  Baldwin  family.  The  consideration  of  the  check,  or  the  pur- 
pase  of  Mrs.  Baldwin  in  making  it,  is  not  disclosed  in  the  testimony.  It  is 
not  shown  that  the  defendant  had  any  knowledge  of  its  existence  prior  to  the 
time  it  was  offered  in  evidence,  or  was  in  any  way  concerned  with  it.    It 
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was  written  on  the  blank  check  of  a  bank  at  Bloom  field,  Iowa,  where  Mrs. 
Baldwin  was  staying;  was  written  by  her;  and  these  facts,  together  with  the 
date  of  the  check,  show  that  it  could  not  have  even  reached  Atchison  prior  to 
^ry's  death.  The  check  was  not  referred  to  in  the  letters  of  the  defendant, 
or  of  the  deceased,  nor  was  it  identified  by  any  of  the  other  testimony;  and, 
as  it  was  not  shown  to  have  been  in  any  way  connected  with  the  defendant, 
it  was  incompetent.  But,  altliough  erroneously  admitted,  it  had  no  bearing 
upon  the  defendant,  directly  or  remotely,  and  we  fail  to  see  how  its  admission 
could  have  afiected  him  injuriously.  It  was  therefore  an  unimportant  and 
harmless  error;  and  the  legislature  has  stated  that  erroi-s  and  defects  that  are 
unimportant,  and  which  do  not  affect  the  substantial  rights  of  the  appellant 
in  criminal  cases,  furnish  no  grounds  for  a  reversal.    Crim.  Code,  §  293. 

7.  A  letter  of  the  deceased  to  her  mother,  written  just  before  her  dejith,  and 
post-marked  afterwards,  clearly  showed  that  she  was  then  in  a  healthful  con- 
dition of  body  and  mind.  She  described  the  occurrences  in  the  town,  and  the . 
affairs  at  home;  spoke  hopefully  of  the  future;  and  referred  with  evident  pleas- 
ure to  the  constant  attention  and  devotion  of  him  to  whom  she  was  betrothed. 
The  letter  indicates  cheerfulness  and  contentment,  and  contains  nothing  prej- 
udicial to  the  defendant.  It  disclosed  her  condition  of  heafth  and  mind, 
which  were  wholly  inconsistent  with  the  theory  of  suicide,  and  for  this  reason 
and  purpose  it  was  admissible.  Boscoe,  Crim.  Ev.  30;  3  Greenl.  Ev.  §  135, 
and  note.  Her  letter,  written  in  1882,  long  prior  to  her  father's  death,  was 
too  remote.  It  was  not  claimed  by  the  state  tfiat  other  than  friendly  relations 
existed  between  the  deceased  and  the  defendant  before  his  father's  death,  and 
therefore  it  was  not  error  to  exclude  the  letter. 

8.  The  objections  urged  to  the  question  asked  the  clergyman  Mulford,  on 
cross-examination,  are  not  good.  After  stating  in  his  examination  in  chief 
what  the  conduct  and  appearance  of  the  defendant  was  soon  after  the  death 
of  his  sister,  with  a  view  of  showing  the  conscious  innocence  of  the  defend- 
ant, it  was  proper  to  inquire  if  the  witness  had  not  stated,  before  the  coro- 
ner's jury,  that  the  defendant  impressed  him  at  once  as  being  guilty  of  the 
murder.  It  was  allowable  on  cross-examination,  and,  besides,  if  denied,  it 
afforded  a  foundation  for  impeaching  the  witness.  He  gave  a  qualified  an- 
swer, saying  that  he  would  not  deny  or  afl5rra  that  he  had  so  stated,  but  did 
deny  stating  that  he  had  a  thorough  impression  of  his  guilt,  and  he  added 
that  the  appearance  of  the  defendant  was  that  of  painful  surprise  that  any 
one  should  suspect  him  of  the  offense.  We  cannot  agree  that  the  ruling  was 
el-roneous. 

9.  Complaint  is  made  of  the  ruling  of  the  court  in  sustaining  objections  to 
the  testimony  of  U.  B.  Spitler.  He  is  a  stenographer  who  was  in  the  employ  of 
the  defendant's  attorneys  at  the  time  of  the  preliminary  examination,  and  took 
a  stenographic  report  of  the  evidence  then  given.  He  transcribed  the  report, 
and  then  destroyed  his  original  notes.  At  the  trial  he  was  placed  on  the  stand 
with  his  transcript  in  hand,  and,  with  a  view  of  impeaching  the  witnesses 
Price,  James,  and  Warstall,  he  was  requested  to  refresh  his  recollection  from 
the  transcript,  and  give  the  testimony  of  those  witnesses  on  certain  matters, 
when  the  objection  of  the  state  was  sustaiiied.  That  a  witness  may  be  per- 
mitted to  refresh  his  memory  from  a  writing  or  memorandum  made  by  him- 
self shortly  after  the  occurrence  of  the  fact  to  which  it  relates,  is  unques- 
tioned. The  writing  and  memorandum  are  used,  not  as  evidence,  but  to  aid 
the  memory;  as  the  facts  must  finally  be  stated  by  the  witness  from  personal 
knowledge  and  recollection.  If  the  witness  has  an  independent  recollection 
of  the  facts  inquired  about,  there  is  no  necessity  or  propriety  in  inspecting 
any  notes  or  writing.  It  is  only  when  the  memory  needs  assistance  that  re- 
port may  be  had  to  these  aids,  Now,  Spitler  had  an  independent  recollection 
of  what  was  said  by  James  and  Warstall,  and  repeated  it  before  the  jury;  and 
therefore  there  can  be  no  objection  to  the  ruling  of  the  court,  so  far  as  it  re- 
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lated  to  the  testimony  of  those  witnesses.  So  far  as  it  related  to  the  testi- 
mony of  Price,  Spitler  was  not  asli^ed  whether  he  had  an  independent  rec- 
ollection of  what  was  said  by  him,  and  hence  the  necessity  of  resorting  to  the 
transcript  was  not  apparent.  It  appears,  however,  that  there  was  another 
sufficient  re^ison  for  excluding  the  testimony.  It  was  intended  as  impeach- 
ing evidence,  which  can  only  be  used  where  a  proper  foundation  has  been 
laid.  Spitler  was  asked  to  refresh  his  memory,  and  see  if  Price  did  not  state, 
on  the  preliminary  examination,  that,  when  the  defendant  was  told  that  his 
sister  was  dead,  "lie  seemed  to  be  considerably  broke  up  over  it."  Looking 
back  at  the  testimony  of  Price,  we  observe  that  the  question  was:  "Did  you 
not  say,  in  answer  to  a  question  of  Mr.  Gilbert,  that  he  seemed  to  be  consid- 
erably broke  up  over  it?"  The  answer  of  Price  was:  "I  think  it  amounts  to 
about  the  same  thing."  Having  admitted  the  making  of  the  statement,  the 
impeaching  question  was  wholly  immaterial,  and  had  no  foundation  On  which 
to  rest. 

10.  It  is  contended  that  the  testimony  of  John  ^I.  Crowell  was  errone- 
ously admitted.  The  point  of  objection  is  that  he  testified  as  an  expert, — a^ 
one  skilled  and  experienced  in  detecting  crime  from  the  appearance  of  those 
charged  with  it.  It  is  true,  the  prosecution  seemed,  from  the  questions,  to 
have  attempted  to  use  the  witness  as  an  expert,  but  without  success.  He 
stated  that  for  15  years  he  had  been  a  post-office  inspector,  had  had  consider- 
able to  do  with  criminals;  that  he  saw  the  defendant  at  the  Baldwin  House 
while  his  sister  was  lying  dead  there,  and  observed  and  conversed  with  him; 
and  the  witness  was  then  asked  it,  in  his  expf^rience  in  dealing  with  crimi- 
nals, it  was  his  opinion  that  the  defendant  had  the  appearance  of  being  a 
guilty  man.  This  was  very  properly  excluded  by  the  court;  and  in  another 
part  of  the  examination,  where  the  witness  volunteered  the  opinion  that  the 
defendant  looked  guilty,  the  court  promptly  admonished  the  jury  that  the 
statement  was  not  evidence,  and  should  not  be  considered  by  them.  It  is 
true  that  the  witness  was  permitted  to  state  that  the  defendant  did  not  appear 
to  be  grieved.  This  testimony,  as  we  have  already  seen,  is  allowable;  and 
the  fact  that  the  witness  Wiis  an  intelligent  and  observing  man,  with  a  knowl- 
edge of  physiognomy,  ceiiainly  could  not  make  his  testimony  that  the  defend- 
ant showed  no  signs  of  grief  incompetent,  or  any  the  less  valuable.  It  seems 
to  us  that  the  judge  was  careful  and  alert  in  guarding  the  interests  of  the  de- 
fendant, in  excluding  the  illegal  testimony  of  this  witness,  and  by  allowing 
him  to  speak  only  as  an  ordinary  witness. 

11.  The  only  remaining  objection  to  the  rulings  upon  the  evidence  is  to  the 
testimony  of  Dr.  Campbell,  who  was  a  practicing  physician  of  more  than  12 
years*  experience.  He  testified  as  an  expert,  and,  after  showing  some  of  the 
effects  of  chloroform  upon  the  human  system,  was  asked:  "How  is  it  re- 
garded by  medical  authority  upon  that  subject,  and  by  medical  men  who  are 
authority  upon  that  subject?"  He  answered:  "It  is  reg-arded  by  writers  on  that 
subject,  and  by  all  men  who  have  used  it  to  any  great  extent,  and  by  all  uni- 
versally, so  far  as  I  know,  Jis  a  very  dangerous  agent,  and  an  agent,  if  pushed 
beyond  a  certain  point,  which  will  produce  death, — that  is,  in  danger  always 
of  producing  death.  To  be  sure,  a  great  many  men  have  used  it  a  great  deal, 
and  have  had  no  bad  results  from  it."  Although  the  courts  are  not  uniform 
in  their  holdings  upon  the  admissibility  in  evidence  of  medical  and  scientific 
books,  the  great  weight  of  authority  is  that  they  cannot  be  admitted  to  prove 
the  declarations  or  opinions  which  they  contain.  This  upon  the  theory  that  the 
authors  did  not  write  under  oath,  and  that  their  grounds  of  belief  and  processes 
of  reasoning  cannot  be  tested  by  cross-examination.  But  while  the  books 
are  not  admissible,  an  expert  witness  is  not  confined  wholly  to  his  personal 
experience  in  the  treiitment  of  men,  but  his  opinions  formed  in  part  from  ther 
reading  of  treatises  prepared  by  persons  of  acknowledged  ability  may  be  given 
in  evidence.    So,  also,  may  a  witness  refresh  his  recollection  by  reference  to 
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standard  authorities;  but  the  judgment  or  opinion  which  he  gives  must  be 
his  own,  and  not  merely  that  of  the  autlior.  In  an  early  case  it  was  pro- 
posed to  sliow  what  tlie  received  opinion  of  the  mediciil  profession  was  in  a 
certain  matter  by  introducing  medical  books.  The  ruling  was  that  they  were 
not  admissible,  but  that  the  witness  might  state  what  he  had  found  laid  down 
in  the  books  in  the  course  of  his  reading.  The  witness,  who  was  Sir  Henry 
Halford,  president  of  a  college  of  physicians,  stated  that  he  considered  the 
medicine  in  question  proper,  and  that  it  was  sanctioned  by  the  books  and  au- 
thorities; and  also  stated  that  the  writings  of  certain  authors  were  consid- 
ered authority  by  the  medical  profession.  It  was  then  objected  that  the  med- 
ical books  could  not  be  cited,  but  the  authors  themselves  should  be  called. 
Chief  Justice  Tindall  responded:  "I  do  not  think  the  books  themselves  can 
be  read,  but  I  do  not  see  any  objection  to  your  asking  Sir  Henry  Halford  his 
judgment,  and  the  ground  of  it,  which  may  be  in  some  degree  founded  upon 
books,  as  a  part  of  his  general  knowledge."  Collier  v.  Simpson,  5  Car.  &  P. 
7^.  The  present  case  falls  within  this  authority.  Dr.  Campbell  is  shown 
to  be  a  man  of  large  experience  and  extended  reading  in  his  profession,  who 
had  given  his  own  opinion;  and  it  was  not  improper  for  him  to  state  that  the 
opinion  was  formed  from  ihe  study  of  books  and  men,  and  also  that  all  the 
writers  and  authorities  on  the  subject,  so  far  as  he  knew,  supported  him 
in  that  opinion.  Cartel-  v.  State,  2  Ind.  617;  Lawson,  Exp.  Ev.  176;  Uodg. 
Exp.  Test.  234;  Wharfc.  Crim.  Ev.  §  538. 

12.  The  defendant's  counsel  prepared  and  requested  the  giving  of  a  series  of 
instructions,  which  the  court  declined  to  give,  and  the  refusal  of  these  consti- 
tutes 16  of  the  alleged  errors,  although  a  few  of  the  instructions  requested 
were  incomplete  and  inaccurate  statements  of  the  law.  In  the  main,  the  re- 
quests were  correct  and  applicable;  but  the  court,  instead  of  adopting  the 
phraseology  and  order  of  those  requested,  as  seems  to  be  its  custom,  prepared 
an  elaborate  charge,  in  language  of  its  own  choosing.  The  charge  given  was 
clear  and  symmetrical,  and  embraced  the  law  of  all  proper  requests  made  by 
the  defendant,  in  language,  to  say  the  least,  equally  as  apt  and  accurate  as 
that  employed  in  the  instructions  requested;  and,  indeed,  it  seems  to  us  that 
the  court  advised  the  jury  upon  and  illustrated  every  element  of  the  law  ap- 
plicable to  the  case.  It  would  be  unprofitable  to  extend  this  opinion  so  far  as 
to  point  out  in  detail  where  each  proper  request  is  included  in  the  charge 
given,  as  the  difference  is  one  of  words  merely,  and  those  not  included  are  so 
obviously  improper  as  to  require  no  special  notice. 

13.  "We  will  notice  some  of  the  objections  urged  against  the  instructions 
that  were  given.  In  the  nineteenth  instruction  the  court  stated  that,  "before 
the  defendant  can  be  convicted  of  murder  in  the  first  degree,  under  the  first 
count  of  the  information,  the  following  facts  must  be  established  by  the  evi- 
dence beyond  a  reasonable  doubt:  (1)  That  said  Mary  Baldwin  came  to  her 
death  by  an  anajsthetic  called  *  chloroform;'  (2)  that  chloroform  is  a  poison; 
(3)  that  said  poison  was  administered  to  said  Mary  Baldwin  by  the  defendant 
in  the  county  of  Atchison  and  state  of  Kansas;  (4)  that  said  poison  was  ad- 
ministered by  the  defendant  willfully,  knowingly,  and  with  the  intention  of 
taking  the  life  of  said  Mary  Baldwin,  on  or  about  the  eighth  day  of  July, 
1885;  (5)  that  said  Mary  Baldwin  actually  died  from  the  effects  of  the  chloro- 
form so  administered  to  her.  If,  however,  you  find  that  chloroform  is  poison, 
and  that  its  administration  to  the  said  Mary  Baldwin  produced  asphyxia  re- 
sulting in  death,  this  would  be  a  death  fi*om  poison,  within  the  meaning  of 
the  law.  If  you  find  the  existence  and  concurrence  of  each  and  all  of  the  five 
foregoing  propositions  beyond  a  reasonable  doubt,  then  it  is  your  duty  to  find 
the  defendant  guilty  of  murder  in  the  first  degree,  as  charged  in  the  first  count 
of  the  information  herein;  but  if  you  have  a  reasonable  doubt  of  the  existence 
of  any  one  of  said  five  propositions,  then  it  will  not  be  your  duty  to  find  the 
defendant  guilty  of  murder  in  the  first  degree  under  said  first  count." 
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To  this  instruction  two  objections  are  made,  the  first  of  which  is  that  the 
elements  of  malice  and  premeditation  were  omitted,  and  not  held  to  be  essential 
to  a  conviction.  It  will  be  observed  that  the  court  told  the  jury  that  it  must 
be  shown  that  the  defendant  purposely  took  the  life  of  the  deceased  by  admin- 
istering poison  to  her.  The  act  described,  and,  in  fact,  any  murder  committed 
by  means  of  poison,  as  well  as  by  lying  in  wait,  involves  and  presupposes  the 
elements  of  malice,  premeditation,  and  deliberation;  and  hence  it  was  need- 
less for  the  court  to  state  tliat  they  were  prerequisites  to  a  conviction.  One 
of  the  five  general  facts  stated  by  the  court  to  be  necessary,  in  order  to  estab- 
lish the  guilt  of  the  defendant,  was  that  chloroform  is  poison ;  and  because  the 
court,  in  stating  the  third  and  fourth  prerequisites  to  a  conviction,  used  the 
words  "said  poision,"  it  is  argued  that  it  assumed  it  to  be  a  fact  that  chloro- 
form is  a  poison ;  and  this  is  the  other  objection  to  the  instruction.  It  may 
well  be  doubted  whether  it  would  be  error  to  assume  the  existence  of  a  fact  of 
such  universal  knowledge  as  that  chloroform  is  a  poison;  but,  however  that 
may  be,  it  is  clear  that  the  instruction  will  not  admit  of  that  interpretation. 
The  jury  were  told  that  this  fact  was  essential,  and  one  of  the  first  to  be  found; 
and  having  found  chloroform  to  be  a  poison,  then  they  were,  in  effect,  told 
that  it  must  appear  that  said  poison  so  found  was  administered  by  the  defend- 
ant at  the  time  and  place  charged,  and  with  the  intention  of  taking  the  life 
of  his  sister.  Then,  in  the  concluding  sentences  of  the  instruction,  the  jury 
were  reminded  again  that  this  was  one  of  the  essential  facts  to  be  found,  and 
that  the  existence  and  concurrence  of  each  and  all  of  the  five  propositions 
must  be  found  by  them  beyond  a  reasonable  doubt  before  they  could  convict. 

14.  The  twentieth  instruction  is  the  subjoct  of  considerable  criticism.  Its 
language  is:  '*It  may  be  necessary  to  explain  to  you,  to  a  certain  extent,  some 
of  the  terms  used  in  the  information,  and  othei-s  of  a  kindred  nature.  An 
*  anaesthetic '  is  defined  by  Webster  in  his  Dictionary  as  *  that  which  produces 
insensibility  to  pain.'  '  Chloroform  '  is  defined  by  him  as  '  an  oily  liquid,  of 
an  aromatic  ethereal  odor,  consisting  of  carbon,  hydrogen,  and  chlorine.  It 
evaporates  speedily,  and  has  a  specific  gravity  of  1.5.  It  is  an  important  an- 
ssthetic  agent,  and  is  also  used  externally,  to  alleviate  pain.  It  is  also  a 
powerful  solvent,  dissolving  easily  wax,  spermaceti,  resins,"  etc.  *  As- 
phyxia *  is  defined  by  the  same  authority  as,  « originally  a  want  of  pulse, 
or  cessation  of  the  motion  of  the  heart  and  arteries,'  as  now  used,  apparent 
death  or  suspended  animation,  particularly  from  suffocation  or  drowning,  or 
the  inhalation  of  irrespirable  gases.  Recently  applied,  also,  to  the  collapsed 
state  in  cholera,  with  want  of  pulse.'  *  Poison  *  is  also  defined  by  Webster  as 
«  any  substance  which,  when  introduced  into  the  animal  organization,  is  ca- 
pable of  producing  morbid,  noxious,  or  deadly  effect  upon  it.'  In  some  of 
the  editions  of  his  work  he  makes  the  following  comments:  'All  medicines 
possessing  sufficient  activity  to  be  of  much  value  are  always  poisonous  in  in- 
ordinate or  excessive  quantities,  and  everything  poisonous  is  capable  of  prov- 
ing medicinal  in  suitably  reduced  quantities.  There  are  as  many  different 
modes  in  which  poisons  operate  as  there  are  different  and  distinct  medicinal 
powers  of  any  material  activity.'  In  the  American  Cyclopedia  poison  is  de- 
fined as  *any  substance  which,  introduced  in  small  quantities  in  the  animal 
economy,  seriously  disturbs  or  destroys  tho  vital  functions.  Under  this 
head  are  obviously  included  avast  number  of  bodies  belonging  to  the  mineral, 
vegetable,  and  animal  kingdoms,  some  solid,  others  fluid,  and  others  gaseous, 
and  deleterious  vapors  and  miasmata,  imperceptible  to  the  senses;'  and  in  the 
same  article  the  same  authority  also  stated  that,  <  among  the  multitude  of  sub- 
stances that  rank  as  poisons,  are  many,  some  possessing  the  most  active  qual- 
ities, which  are  also  useful  drugs,  and  which,  administered  in  suitable  quan- 
tities, are  recognized  among  medicines  in  universal  employment,  and  of  the 
most  beneficial  character.  The  difference  between  a  medicine  and  a  poison 
is  frequently  a  mere  question  of  dose,  and  the  line  which  divides  them  is 
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sometimes  narrow.'  ^  As  the  question  is  raised  by  the  evidence  in  this  case 
whether  chloroform  is  a  poison  or  not,  the  court  also  deems  it  proper  to  state 
that  it  is  a  powerful  anaesthetic  agent,  having  been  discovered  so  recently  as 
1831,  and,  not  having  come  into  use  by  the  medical  profession  until  1847,  there 
may  be  some  room  for  a  difference  ot  opinion  as  to  its  powers,  properties,  and 
effects.  In  common  parlance,  however, 'chloroform  '  is  classed  among  the 
poisons;  and,  by  the  pharmacy  act  passed  by  the  legislature  of  this  state  in 
1885,  it  is  expressly  named  as  one  of  the  things  which  it  is  unlawful  for  any 
person  to  sell,  (except  to  physicians,  photographers,  or  upon  prescriptions,) 
without  being  labeled  as  a  ♦  poison.'  The  lawful  and  general  use  of  chloro- 
form is  for  the  purpose  of  producing  insensibility  to  pain  during  surgical 
operations,  and  other  painful  procasses;  and  in  such  cases  it  is  generally  ad* 
ministered  by  physicians  and  surgeons,  and  their  assistants." 

In  regard  to  the  foregoing  instruction,  it  is  stated  that  the  court,  in  quot- 
ing the  definitions  given  in  the  books,  transgressed  the  rule  which  forbids 
the  introduction  in  evidence  of  books  of  authority,  or  of  any  citation  there- 
from. It  is  the  duty  of  the  court  to  advise  the  jury  what  questions  are  sub- 
mitted for  their  consideration,  and  the  rules  of  law  applicable  in  determining 
the  same;  and  it  may  also  review  the  facts  of  the  case,  providetl  the  jury 
are  informed  that  they  are  the  exclusive  judges  of  the  facts.  Grim.  Code, 
§  236.  In  charging  the  law  it  falls  within  the  province  and  duty  of  the  court 
to  determine  the  sufficiency  of  the  indictment  or  information,  and  to  define 
and  make  plain  the  words  used  in  charging  the  offense.  By  section  107  of 
the  Criminal  Code  it  is  provided  "that  the  words  used  in  the  indictment  or  in- 
formation must  be  construed  in  their  usual  acceptation  and  common  language, 
except  words  and  phrases  detined  by  law,  vvhich  are  to  be  construed  accord- 
ing to  their  legal  meaning.*'  Testimony  is  necessary  where  the  words  have 
a  local  meaning  different  from  their  ordinary  acceptation,  or  where  they  have 
acquired  a  peculiar  meaning  in  some  science,  art,  or  trade.  But  the  court 
talces  notice  of  the  meaning  and  force  of  the  ordinary  words  of  our  language^ 
and  also  of  technical  words,  where  the  meaning  is  well  settled  by  common 
usage,  and  may,  where  it  is  necessary,  define  and  explain  them  to  the  jury. 
The  supreme  court  of  Massachusetts  held  that  "the  general  rule  of  law  is  that 
the  construction  of  every  written  instrument  is  matter  of  law,  and,  as  a  neces- 
sary consequence,  that  courts  must,  in  the  first  instance,  judge  of  the  legal 
force  and  effect  of  the  language.  The  meaning  of  words,  and  the  grammat- 
ical construction  of  the  English  language,  so  far  as  they  are  established  by 
the  rules  and  usages  of  language,  are  prima  facie  matter  of  law,  to  be  con* 
strued  and  passed  upon  by  the  court. "  Brown  v.  Brown,  8  Mete.  573.  See, 
also,  1  Greenl.  Ev.  §  5;  Thomp.  Char.  Jur.  §  18;  Hog.  Exp.  Test.  §  121;  Modg- 
era  v.  Kline,  56  Miss.  818;  Haley  y.  State,  63  Ala  89;  Gibson  v.  Cincinnati 
Bnquirer,  5  Cent.  Law  J .  380. 

The  words  "anaesthetic,"  "chloroform,"  and  "poison"  were  used  in  the  in- 
formation and  by  the  court  in  other  parts  of  its  charge.  They  are  words  in 
common  use  in  the  vernacular  of  the  language,  and  have  a  weU-settled  mean- 
ing which  is  not  local,  and  cannot  be  regarded  as  technical  or  peculiar.  It 
was  therefore  proper  for  the  court  to  aid  and  enlighten  the  jury  by  defining 
the  words,  and  giving  their  usual  meaning  and  acceptation  in  common  lan- 
guage. It  is  true  the  court  quoted  the  definitions  given  in  Webster^s  Dic- 
tionary and  American  Cyclopedia,  but  there  is  no  claim  that  the  definitions 
were  Incorrect  in  any  respect;  and  what  cause,  then,  is  there  for  complaint? 
By  incorporating  the  definitions  and  comments  of  those  authorities  in  the  in- 
structions, the  court  approved  them,  and  made  the  language  employed  in  them 
his  own;  and,  as  the  definitions  were  in  no  way  faulty,  the  defendant  has  na 
reason  to  complain  that  the  language  employed  by  the  court  had  formerly 
been  used  by  others.  It  may  be  stated  that  what  was  said  regarding  thes» 
words,  as  well  as  of  ** asphyxia,"  is  not  at  all  at  variance  with  thelestimony;. 
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and  if  tlie  words  defined  were  all  treated  as  technical  ternas  in  science*  and 
what  was  said  of  them  as  facts,  still  the  coui-t,  as  we  have  seen,  had  a  right 
to  sum  up  and  present  the  facts  of  the  case,  so  long  as  the  jury  were  told  tiiat 
they  were  the  exclusive  judges  of  all  the  questions  of  fact;  and  this  was  done. 
Neither  do  we  think  there  was  error  in  the  statement  of  the  court  that,  in 
common  parlance,  chloroform  is  classed  as  a  poison.  There  may  be  some  dif- 
ference of  opinion  respecting  some  of  its  properties  and  effects;  but  it  seems 
to  us  that  it  is  regarded  by  the  mouses  of  the  people  as  a  poison.  In  addition 
to  the  fact  that  it  is  so  cliissed  in  the  books,  the  legislature  of  the  state  has 
published  it  as  a  poison,  and  required  that  it  shall  not  be  sold  except  upon 
prescription,  or  to  physicians  or  photographers,  unless  the  vessel  in  which  it 
is  contained,  as  well  as  the  outside  wrapper,  shall  be  distinctly  labeled  "Poi- 
son;" nor  unless,  upon  due  inquiry,  it  is  found  that  the  purchaser  is  aware 
of  its  poisonous  character.  Section  12,  c.  150,  Laws  1885.  This  law,  which 
all  are  presumed  to  know,  placea  the  same  restrictions  upon  the  sale  of  chlo- 
roform as  is  done  in  the  case  of  arsenic,  corrosive  sublimate,  and  strychnia; 
and  classes  it  with  aconite,  belladonna,  digitalis,  oxalic  acid,  "and  other  vir- 
ulent poisons.*'  In  view  of  these  facts,  it  cannot  be  well  claimed  that  the 
court  erred  in  telling  the  jury  that,  in  common  parlance,  chloroform  was 
classed  among  the  poisons.  The  court,  however,  did  not  take  from  the  jury 
the  question  as  to  whether  it  was  a  poison;  but,  when  the  instructions  are 
read  together,  it  will  appear  that  what  is  complained  of  is  beneficial,  rather 
than  otherwise,  to  the  defendant.  It  was  only  saying  that,  although  chloro- 
form is  generally  regarded  by  the  masses  of  the  people  as  a  poison,  yet  they 
must  not  take  that  for  granted,  but,  before  the  jury  could  convict,  they  must, 
from  the  evidence,  find  it  to  be  a  poison  beyond  a  reasonable  doubt. 

15.  The  court  instructed  the  jury  upon  the  law  of  descents  and  distribu- 
tions, stating  fully  what  would  be  the  rights  of  the  defendant,  under  the  law, 
upon  the  death  of' his  father,  the  direct  and  remote  effect  of  his  sister's  mar- 
riage, and  his  rights  as  heir  of  his  mother,  if  he  should  survive  her.  Inclos- 
ing the  instruction  the  court  stated:  "  Whether  the  defendant  had  knowledge 
of  all  these  rules  of  descents  and  distributions  does  not  clearly  appear;  and,  if 
he  committed  the  crime  charged  against  him,  he  may  or  may  not  have  been 
mistaken  as  to  the  direct  or  the  remote  probabilities  of  gain  from  his  sister's 
death,  and  his  motive  should  be  judged  from  his  supposition  as  to  the  law  of 
descents  and  distributions,  rather  than  from  the  accuracy  of  his  views  upon 
that  subject. "  It  is  urged  that  by  the  giving  of  this  instruction  the  jury  were 
sent  into  the  field  of  conjecture  and  speculation,  to  find  a  motive  of  the  de- 
fendant for  the  commission  of  the  offense.  It  should  bft  remembered  that  the 
father  of  the  defendant  had  died  leaving  a  large  estate,  and  his  only  heirs 
were  the  widow,  the  deceased,  and  the  defendant.  The  deceased  was  about 
to  be  married,  and  the  mother  was  well  advanced  in  years  and  an  invalid. 
The  defendant  had  spent  a  large  part  of  the  money  he  harl  received  from  the 
estate,  and  was  in  great  need  of  money.  Upon  the  inquiry  of  tlie  defendant, 
the  probate  judge  testified  that  he  explained  to  the  def«^ndant  the  law  of  de- 
scents and  distributions,  but  just  what  he  said  the  law  was,  is  not  shown. 
Tl;ie  defendant  asked  the  court  lo  instruct  the  jury  regarding  motive,  and 
upon  the  law  of  descents  and  distributions,  and  this  request,  together  with 
the  circumstances  of  the  case,  certainly  justified  an  instruction  upon  that 
subject.  Nor  was  there  error  in  the  last  part  of  the  Instruction,  where  the 
jury  were,  in  effect,  told,  with  respect  to  motive,  that  the  defendant  should 
be  judged  by  the  information  upon  which  he  acted,  rather  than  upon  the  ac- 
curacy of  his  information. 

16.  It  is  next  contended  that  the  verdict  is  contrary  to  the  evidence.  In 
respect  to  the  evidence,  we  need  only  to  quote  from  the  able  opinion  given 
by  the  tris^l  judge  in  overruling  the  motion  for  a  new  trial:  "Was  the  jury 
justified  in  finding  the  defendant  guilty  upon  the  evidence  adduced?    The 
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theory  of  suicide  was  extremely  improbable,  and  the  jury  were  perhaps  fully 
justified,  upon  the  evidence,  in  believing  that  the  entering  of  the  dwelling 
was  not  for  the  purpose  of  rape,  robbery,  or  larceny.  With  these  motives 
and  theories  eliminated,  the  jury  was  almost  driven  to  one  of  two  conclu- 
sions: Either  that  Mary  Baldwin  was  murdered  by  an  enemy  for  the  pur- 
pose of  revenge,  or  by  some  person  who  hoped  to  gain  by  her  death.  In  tlii? 
view  the  range  of  probabilities  as  to  her  murderer  is  narrow  and  circum- 
scribed. Tlie  circumstances  do  not  point  towards  any  person  other  than  the 
defendant.  Do  they  point  to  him  with  sufficient  precision  to  justify  the  jury 
in  saying  that  he  is  guilty  beyond  a  reasonable  doubt?  It  is  reasonably  cer- 
tiiin  that  Mary  Baldwin  died  from  the  elfects  of  chloroform  which  had  been 
purchased  of  Benjamin  F.  Binswanger  at  Brokaw's  pharmacy,  in  St.  Joseph, 
Missouri,  at  some  time  after  January  12. 1885.  The  defendant  told  Lewis  H. 
Haynes,  in  April,  May,  or  June,  1885,  that  he  was  going  to  St,  Joseph.  Mr. 
Binswanger  was  not  asked  in  the  court  if  he  recognized  the  defendant  as  the 
person  who  purchased  the  chloroform,  but  only  stated,  when  the  photograph 
(admitted  to  be  that  of  the  defendant)  was  shown  to  him  at  St.  Joseph,  that 
it  made  an  impression  that  he  had  seen  the  same  face  before.  There  is  no 
testimony  that  any  person  saw  the  defendant  near  his  mother's  house  on  the 
night  of  July  7  or  the  morning  of  July  8,  1885;  but  he  resided  only  three  or 
four  blocks  away,  and  he  admitted  to  two  persons  that  he  was  out  that  night, 
and  to  one  of  them  that  his  wife  was  crying  when  he  returned.  Some  marks 
in  and  about  the  panel  seem  to  have  been  made  by  a  knife  having  a  blade 
like  the  one  in  the  pocket-knife  which  the  defendant  carried.  The  door  was 
probably  open  when  the  panel  was  cut.  This  is  indicated  by  the  small  cut- 
tings which  Mrs.  Farres  took  from  the  sawdust  lying  about  18  incJies  inside 
of  the  door.  This  fact,  together  with  some  others,  probably  justified  the  jury 
in  believing  that  the  murderer  resorted  to  a  ruse  to  create  the  false  impression 
that  the  house  had  been  entered  by  a  burglar  for  the  purpose  of  robbery  or 
larceny.  These  are  substantially  all  of  the  circumstances  tending  to  connect 
the  defendant  with  the  crime.  A  motive  on  the  part  of  the  defendant  for  the 
commission  of  the  crime  was  perhaps  sufficiently  shown,  if  it  be  admitted  that 
a  man  could  be  base  enough  to  murder  his  own  and  only  sister*  for  the  direct 
or  remote  prospect  of  adding  a  few  thousand  dollars  to  his  fortune.  Much 
of  the  testimony  related  to  his  conduct  and  manner  after  the  tragedy,  and 
the  jury  perhaps  believed  that  his  actions  illy  comported  with  his  innocence, 
and  the  cause  of  his  sister's  untimely  death.  It  must  be  admitted  that  the 
evidence  of  the  defendant's  guilt  is  not  entirely  conclusive,  but  it  is  of  such 
a  nature  that  honest  and  intelligent  men  miglit  differ  in  opinion  as  to  its  suf- 
ficiency to  justify  a  verdict  of  guilty."  2  Kan.  Law  J.  326.  Although  the 
testimony  written  in  the  record  is  not  so  full  and  satisfactory  as  we  would 
wish,  after  a  careful  reading,  we  are  constrained  to  the  opinion  of  the  trial 
judge  that  it  was  sufficient  to  uphold  the  verdict. 

17.  The  effort  of  the  defendant  to  show  that  the  jury  were  influenced  by 
the  alleged  prejudice  and  conduct  of  the  people  who  attended  the  trial  is  a 
failure;  and  the  same  may  be  said  of  his  attempt  to  show  that  some  of  the 
jurors  were  disqualified,  and  had  expressed  opinions  prior  to  the  trial  that 
the  defendant  was  guilty  of  murdering  his  sister.  Upon  this  question  the 
testimony  was  oral  and  conflicting,  and,  in  such  a  ciise,  the  finding  of  the 
trial  judge,  like  the  verdict  of  the  jury,  is  conclusive  upon  this  court.  State 
V.  Bohan,  19  Kan.  56;  State  v.  Tatlow,  34  Kan.  80;  S.  C.  8  Pac.  Rep.  267. 

In  concluding  this  opinion,  we  will  say  that  the  gravity  of  the  offense,  the 
peculiar  circumstances  surrounding  the  case,  and  the  great  earnestness  and 
ability  with  which  counsel  for  defendant  has  pressed  his  points  upon  the 
court,  have  led  us  to  examine  the  record  with  great  care.  The  testimony 
given,  as  well  as  every  point  made  and  authority  cited,  have  been  considered 
•  with  that  anxious  attention  which  the  consequences  of  a  conviction  demand; 
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but  we  are  forced  to  the  conclusion  that  the  case  has  been  well  and  fairly 
tried,  tltat  the  errors  committed,  are  technical  and  unimportant,  and  not  such 
as  would  justify  a  reversal  of  the  conviction.    We  will  therefore  affirm  the 
judgment  of  the  district  court. 
(All  the  justices  concurring.) 


(36  Kan.  34) 

City  of  Wichita  c.  Burleigh  and  another. 

{Supreme  Court  of  Kansas.    December  9, 1886,) 

1.  Constitutional  Law — Reasons  fob  Act  op  Legislature. 

It  cannot  be  shown,  for  the  purpose  of  avoiding  an  act  of  the  legislature,  that  the 
act  was  passed  for  insufficient  or  improper  reasons. 

2.  Same — Statute — Two  Stjbjecis. 

Where  the  subject  of  an  act  of  the  legislature  is  the  vacation  of  streets  and  alleys, 
the  fact  that  the  streets  and  alleys  to'be  vacated  are  not  contiguous,  nor  all  in  the 
same  town  or  city,  will  not  make  the  subject  of  the  act  two  or  more  subjects,  nor 
render  the  act  void. 

S.  Statutes— Inaocuracy  in— Effect. 

A  sliglit  inaccuracy  in  the  description  of  a  thing  in  an  act  of  the  legislature,  or 
in  the  title  to  the  act,  will  not  render  the  act  void,  where  it  may  be  known,  both 
from  act  and  the  title  thereto  and  the  circumstances  then  existing,  what  was  meant 
and  intended  by  the  legislature. 

4.  Constitutional  Law^ — Special  Legislation. 

The  legislature  may  pass  a  special  act  where  a  general  law  cannot  be  made  ap- 
plicable; and  this,  although  the  special  act  may  to  some  extent  affect  the  uniform 
operation  throughout  the  state  of  other  laws;  and,  generally,  it  is  a  question  for 
the  legislature  to  determine  whether  a  general  law  can  be  made  applicable  or  not. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Sedgwick  county. 

Suit  for  injunction.    Judgment  for  plaintiffs.    Defendant  brings  error. 

This  wjis  an  action  brought  by  II.  O.  Burleigh  and  M.  L.  Burleigh,  his  wife, 
against  the  city  of  Wichita  and  others,  for  a  perpetual  injunction  to  restrain 
the  city  of  Wichita,  its  officers  and  agents,  from  opening  certain  streets 
through  the  plaintiffs'  premises.  A  trial  was  had  before  the  court  without  a 
jury;  and  the  court  found  generally  in  favor  of  the  plaintiffs  and  against  the 
defendants,  and  granted  the  injunction  prayed  for;  and  the  city  of  Wichita, 
as  plaintiff  in  error,  now^  seeks  to  reverse  such  judgment.  The  court,  in  de- 
cidin*g  the  case,  delivered  the  following  opinion,  to- wit: 

"The  plaintiffs  present  an  application  for  an  injunction  to  restrain  the  city 
from  opening  certain  streets  through  their  premises.  The  facts  on  which  it 
turns  are  as  follows:  On  May  20,  1872,  C.  F.  Gilbert  was  the  owner  of  a 
tract  of  land,  which  included  plaintiffs'  present  premises,  lying  adjacent  to 
the  site  of  the  city  of  Wichita.  The  original  site  of  this  city  was  the  town  of 
Wichita,  and  was  platted  by  L.  S.  Munger  and  Wm.  Griffenstein  conjointly. 
Adjacent  to  this,  on  the  east,  was  platted  an  addition  known  as  Hilton's  ad- 
dition to  Wichita,  and  adjacent  to  this,  on  the  north  and  ejist,  wjis  the  Gilbert 
tract.  On  the  day  mentioned  Gilbert  filed  a  plat  of  his  tract  as  an  addition, 
which  he  denominated  *  Gilbert's  Addition  to  Wichita,  Sedgwick  County,  Kan- 
sas.' The  document  which  he  filed  as  such  plat  contained,  upon  its  face,  a 
map,  which  explained  in  the  usual  form  of  a  town  plat,  showing  the  division 
of  land  into  lots,  streets,  and  alleys.  "The  streets  were  named  Park  and  Wal- 
nut, running  east  and  west,  and  Topeka,  Emporia,  and  Fourth  avenues,  run- 
ning north  and  south.  It  also  contained  a  written  declaration,  signed  and 
acknowledged  by  Gilbert,  stating,  among  other  things,  *  the  streets  and  alleys, 
as  shown  by  the  plat  herewith,  are  hereby  set  apart  and  dedicated  to  the  public 
forever.'  By  this  plat.  Park  and  Walnut  streets  and  Emporia  and  Fourth 
avenues  were  made  to  traverse  the  plaintiffs'  present  premises.  No  part  of 
either  of  these  streets  were  ever  traveled  by  the  public  as  a  highway,  or  used 
for  any  public  purpose.    At  that  time,  as  now,  our  statute  provided  that  the 
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recording  of  such  a  map  and  plat '  shall  be  a  sufficient  conveyance  to  vest  the 
fee  of  such  parcels  of  land  as  are  therein  expressed,  named,  or  intended  for 
public  nses  In  the  county  in  which  such  city  or  town  or  addition  is  situate,  in 
trust,  and  for  the  uses  therein  name(f,  expressed,  or  intended,  and  for  no  other 
use  or  purpose.' 

"On  April  3,  1873,  an  act  of  the  legislature  was  passed,  the  object  of  which 
was  to  vacate  the  streets  and  alleys  of  this  addition .  The  title  to  th e  act  reads : 
*  An  act  to  vacate  certain  streets  and  alleys  in  the  towns  of  Lecompton  and 
Wichita.'  The  first  section  of  the  act  attempted  to  vacate  certain  streets  in 
Lecompton,  which  is  in  Douglas  county,  Kansas.  The  second  section  of  the 
act  refids:  •  That  the  streets  and  alleys  in  Gilbert's  addition  in  the  city  of 
Wichita  are  hereby  vacated.'  Afterwards,  Gilbert  made  conveyances  of  dif- 
ferent portions  of  the  property  to  different  persons,  describing  it  by  metes  and 
bounds,  and  without  refei-ence  to  the  plat  of  the  addition. 

"About  five  years  ago  Burleigh,  the  first-named  plaintiff,  the  other  plain- 
tiff being  his  wife,  purchased  from  Gilbert's  grantee  the  premises  in  contro- 
versy in  this  case,  and  took  possession  of  them,  and  since  that  time  has  occupied 
the  same  as  his  homestead,  and  has  placed  permanent  and  valuable  improve- 
ments thereon  where  the  streets  as  shown  by  Gilbert's  plat  were  located,  and 
will  sustain  serious  loss  if  the  city  has  the  right  to  open  streets  through  it 
without  compensation,  as  it  proposes  to  do.  During  all  the  time  iip  to  the 
present  year  the  premises  have  been  assessed  and  taxed  as  unplatted  land ; 
and,  until  about  the  time  the  city  passed  the  ordinance  now  to  be  mentioned, 
}3«rleigh  had  no  actual  knowledge  of  the  fact  of  the  land  having  been  platted, 
or  the  act  of  the  legislature  vacating  the  streets.  . 

"On  April  27,  1885,  the  city  council  passed  an  ordinance,  extending  the 
corporate  limits  of  the  city  so  as  to  include  all  the  land  which  had  been  platted 
as  Gilbert's  addition,  which  it  did  upon  the  assumption  that  the  land  was 
legally  platted  as  an  addition,  and  that  the  act  of  the  legislature  vacating  the 
streets  and  alleys  was  void;  and  it  is  about  to  open  said  streets  through 
plaintiffs'  premises  without  in  any  way  providing  for  compensation  either 
for  the  land  tnken  or  improvements  destroyed.  The  question  for  decision  is 
w^hether  the  city  has  the  right  to  open  the  streets  without  compensating  Bur- 
leigh. 1  will  not  discuss  here  many  of  the  questions  raised  upon  the  argu- 
ment, but  will  confine  myself  to  what  I  conceive  to  be  the  controlling  ques- 
tion in  the  case:  Was  the  act  of  the  legislature  vacating  these  streets  and 
alleys  a  valid  exercise  of  legislative  power? 

"The  first  objection  to  the  act  is  that  it  invades  vested  rights.  The  evi- 
dence does  not  disclose,  nor  is  it  a  fact,  that  any  individual  had  acquired  any 
rights  in  the  streets  prior  to  the  passage  of  the  act.  It  is  argued  that  the 
county,  und^r  our  law,  had  a  vested  right;  but  the  fact  is  that  the  county  was 
a  naked  trustee  for  the  benefit  of  the  public,  and  a  naked  trustee  never  is  sup- 
posed to  have  any  vested  right  in  the  trust-estate.  The  only  right  that  ever 
vested  in  any  one  was  the  right  of  the  use  of  streets,  which  vested  solely  in 
the  public  as  the  beneficiary  of  the  trust.  If  the  public  have  reconveyed  or 
released  its  beneficial  interest,  then  the  right  of  the  county  as  trustee  has 
ceased,  and,  by  the  very  act  bf  such  release  by  the  public,  the  title  to  the  soil 
reverts  to  the  proprietor.  Now,  the  legislature  unquestionably  is  the  repre- 
sentative of  the  public,  with  absolute  power  to  release  the  interest  of  the 
public  in  any  highway,  whether  it  be  a  state  or  county  road  or  a  street  in 
town  or  city.  If,  therefore,  the  legislature,  within  the  methods  limited  by 
the  constitution,  has  released  the  right  of  the  public  to  the  use  of  these  streets, 
there  is  no  one  who  can  contest  Burleigh's  right  to  the  soil. 

"The  second  objection  to  the  act  is  that  the  subject  embraced  in  the  second 
section — ^that  is,  the  vacation  of  these  streets — is  not  clearly  expressed  in  the 
title  to  the  act.  The  constitution  provides  that  the  subject  of  every  bill 
shall  be  clearly  expressed  in  the  title;  and,  of  course,  if  the  subject  of 
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vacating  these  streets  was  not  sufficiently  expressed  in  the  title,  the  sec- 
ond section  of  the  act  fails.  The  section  reads:  «The  streets  and  alleys 
in  iCrilbert's  addition  in  the  city  of  Wichita, '—while  the  expression  of  the 
title  is  to  vacate  cei-tain  streets  in  the 'town  of  Wichita.  It  is  claimed  that 
at  that  tirae  there  was  no  Gilbort's  addition  in  the  city  of  Wichita,  while 
there  may  have  been  another  town  of  Wichita.  It  has  been  settled  that 
the  constitutional  requirements  in  question  are  sufficiently  complied  with  if  the 
title  to  a  bill  is  such  as  fairly  to  apprise  persons  of  ordinary  intelligence  of 
the  subject  proposed  to  be  legislated  about  in  the  bill.  Now,  the  streets 
of  a  city  or  town  exist  as  a  part  of  the  site  or  survey  of  the  ground,  and 
are  usually  created  and  evidenced  by  the  several  plats  of  the  original  site 
and  additions  thereto.  The  law,  in  providing  for  the  platting  the  sites  and 
additions,  uses  the  words  *  city  *  and  *  town  '  interchangeably,  so  tl^at  to  call 
it  a  city  site  or  a  town  site  the  same  idea  is  expressed.  In  other  word,  there 
is  but  one  kind  of  a  site,  and  whether  it  is  called  city  or  town  it  is  one  and 
the  same  thing.  The  terra  *  city  of  Wichita*  may  be  used  in  different  senses. 
It  may  express  the  corporate  entity  or  personality;  it  may  express  the  bound- 
ary lines, — the  corporate  authority  and  jurisdiction;  but  it  has  a  broader  sense 
in  common  use,  by  which  it  expressed  the  idea  of  the  site  of  surveyed  and 
platted  territory  for  the  occupancy  of  the  collective  body  of  citizens,  without 
as  well  as  within  the  boundaries  of  the  corporate  jurisdiction.  Evidently  the 
term  *  city  of  Wichita  *  as  used  in  the  act,  did  not  mean  the  corporation  or 
boundary  lines,  but  was  used  for  the  purpose  of  description,  and  meant  tlie 
site  surveyed  and  platted,  original  and  additions,  as  a  whole.  By  the  use  of 
the  term  'town  of  Wichita*  in  the  title  to  the  tict  the  mind  is  instantly  di- 
rected to  the  city  of  Wichita, — not  to  the  corporation,  but  to  the  collective 
body  of  citizens  occupying  a  certain  surveyed  and  platted  territory,  which 
constitutes  the  real  city.  So  clear  is  it  that  a  wayfaring  man  could  not  be 
misled  thereby. 

"A  third  objection  to  the  act  is  that  it  embraces  two  distinct  subjects  of 
legislation,  and  is  therefore  void.  The  constitution  provides  that  *  no  bill 
shall  contain  more  than  one  sul^ject,*  so  that  if  there  are  two  or  more  subjects 
embraced  in  this  act  it  is  void,  and  the  streets  in  question  are  in  no  way 
affected  by  it.  This  presents  a  very  serious  and  difficult  question.  There  is 
no  misunderstanding  the  meaning  of  the  constitutional  provision,  for  it  is 
plain  and  emphatic,  and  must  be  obeyed  whatever  the  consequence.  The 
difficulty  arises  in  applying  the  tast  of  this  provision  to  the  particular  act  in 
question.  Oiir  supreme  court  has  given  us  many  examples  of  the  proper  ap- 
plication of  this  test,  but  none  in  a  caae  precisely  like  this.  There  is  a  rule, 
however,  recognized  as  sound,  and  followed  by  all  courts,  which  is  that  no 
legislative  enactment  will  be  declared  void  if  it  can  be  upheld  upon  any  rea- 
sonable ground.  If  its  invalidity  is  a  matter  of  any  reasonable  doubt,  the 
doubt  must  be  resolved  in  favor  of  the  act. 

"In  this  state  the  legislature  is  all  powerful  over  the  subject  of  highways, 
and  highways  is  made  to  mean  streets,  alleys,  and  roads.  It  may  establish 
them  or  vacate  them,  its  only  limit  being  the  vested  rights  of  individuals. 
The  highways  of  the  state  belong  to  the  public.  By  this  it  is  not  meant  that 
the  highways  in  a  locality  belong  to  the  public  in  that  locality.  So  far  as  the 
highways  of  the  state  are  concerned  there  is  no  locality,  but  all  the  highways 
of  the  entire  state  belong  to  the  whole  public  of  the  state.  As  to  that  public, 
and  in  the  eyes  of  the  law,  and  for  the  purposes  of  legislation,  the  highways 
of  the  state  are  an  entirety,  constituting  a  single  system  or  body.  As  to  the 
public  represented  by  the  legislature,  any  legislation  t\'hich  affects  a  part 
affects  the  whole. 

"In  this  respect  our  system  of  highways  does  not  differ  from  our  system 

of  county  boundaries.     The  boundary  lines  of  the  counties  exist  as  a  matter 

.  of  public  convenience,  and  in  the  interest  of  the  public  of  the  whole  state,  so 
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that  legislation  affecting  one  affects  the  system  as  a  whole.  In  1878  the  legis- 
lature passed  an  act  containing  separate  provisions  changing  materially  the 
boundary  lines  of  two  separate  and  distinct  organized  counties;  and  our  su- 
preme court  upheld  the  act  as  not  obnoxious  to  the  constitutional  provision 
under  consideration,  holding  that  these  matters  constituted  really  but  one 
subject  of  legislation,  and  could  be  Joined  in  one  act.  PhUpin  v«  McCarty,  24 
Kan.  393. 

"The  supreme  court  of  Iowa  have  decided  a  case  more  nearly  like  this  case 
than  any  1  can  find  reported .  The  constitution  of  that  state  contains  the  same 
provisions  as  ours.  The  legislature  passed  an  act  establishing  forty-six  differ- 
ent highways,  and  also  vacating  a  number  of  others.  The  act  was  resisted  on 
the  ground  that  it  embraced  more  than  one  subject,  and  violated  the  constitu- 
tional provision.  The  supreme  court,  after  a  thorough  consideration  of  the 
question,  upheld  the  act  upon  the  ground  that,  although  there  were  appar- 
ently several  distinct  highways  legislated  about,  yet,  after  all,  they  were  but 
related  parts  of  an  entire  subject,  which  was  the  real  subject  of  legislation, — 
the  highways  of  the  state.    State  v.  Cottnty  Judge,  2  Iowa,  280. 

"The  supreme  court  of  Illinois  have  upheld  an  act,  containing  provisions 
for  the  construction  of  two  separate  bridges  on  distinct  and  separate  high- 
ways, on  similar  grounds.-   City  of  Otta/tJoa  v.  People,  48  HI.  233. 

*' Against  these  decisions,  the  supreme  court  of  Michigan  apparently  take  • 
different  view.  The  legislature  of  that  state  passed. an  act  providing  for  the 
expenditure  of  a  certain  class  of  taxes,  collected  in  a  particular  district  of 
country,  in  the  construction  of  certain  roads  therein,  and  for  the  expenditure 
of  the  same  class  of  taxes  collected.in  another  district  of  country  in  the  con- 
struction of  certain  other  roads  in  that  district.  And  the  supreme  court  held 
that  the  act  embraced  more  than  one  subject,  and  was  void.  People  v.  Denahy, 
20  Mich.  349. 

"In  reference  to  the  act  in  question  in  this  case,  the  fact  that  some  of  the  . 
streets  are  in  Wichita  and  some  in  Lecompton  can  make  no  substantial  dif- 
ference. If  the  vacation  of  streets  in  Wichita  cannot  be  accomplished  in  the 
same  act  with  the  vacation  of  streets  in  Lecompton,  it  must  be  because  there 
is  no  unity  or  relation  whatever  between  highways,  as  such,  and  the  vacation 
of  one  street  in  Wichita  cannot  be  accomplished  in  the  same  act  with  the  va- 
cation of  another  street  in  Wichita." 

W.  P,  Campbell  and  B.  C.  RuggUs,  for  plaintiffs  in  error.  Houston  i& 
Bentley,  for  defendant  in  error. 

Vadbntine,  J.  The  judgment  of  the  court  below  in  this  case  must  be 
affirmed,  and,  as  furnishing  sutHcient  reasons  therefor*  we  would  refer  to  the 
able  opinion  delivered  by  the  judge  of  the  trial  court.  See,  also,  Weyand  ▼• 
Stover,  35  Kan.  545,  S.  G.  11  Pac.  Bep.  355,  and  State  v.  Barrett,  27  Kan. 
218.  Perhaps,  however,  a  few  of  the  questions  involved  in  this  case  require 
some  additional  comment  It  is  claimed  that  the  act  of  the  legislature  at- 
tempting to  vacate  the  streets  and  alleys  in  question  is  unconstitutional  and 
void.  It  is  not  claimed,  however,  that  it  is  unconstitutional  and  void  because 
of  any  violation  of  that  provision  of  the  constitution  which  requires  that  "the 
legislature  shall  pass  no  special  act  conferring  corporate  powers,"  (Cionst.  art. 
12,  §  1 ;)  for  the  act  in  this  case,  so  far  as  it  applies  to  the  land  in  contro- 
versy, did  not  confer  any  corporate  powers,  nor  affect  any  corporate  powers. 
The  land  in  controversy  was  not  at  the  time  of  the  passage  of  the  act  held  or 
owned  by  any  corporation,  nor  was  it  within  the  limits  of  any  incorporated 
city,  town,  or  village.  It  was  land  belonging  to  private  individuals,  but  it 
had  been  previously  surveyed  and  platted,  and  was  surveyed  and  platted,  as 
the  plat  and  field-notes  on  file  in  the  register's  office  show,  as  **C.F.  Gilbert's 
addition  to  Wichita,  Sedgwick  county,  Kansas,"  and  also  as  Gilbert's  "addi- 
tion to  the  city  of  Wichita,"  in  said  county  and  state.    It  is  claimed  that  the 
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act  is  void  because  it  was  passed  by  the  legislature  for  insufficient  and  im- 
proper reasons;  because  it  was  passed  in  violation  of  section  16,  art.  2,  of  the 
constitution,  which  provides  that  "no  bill  shall  contain  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  its  title;"  and  also  because  it  was 
passed  in  violation  of  section  17,  art.  2,  of  the  constitution,  which  provides 
that  "all  laws  of  a  general  nature  shall  have  a  uniform  operation  throughout 
the  state,  and  in  all  cases  where  a  general  law  can  be  ma4e  applicable  no  spe- 
cial law  shall  be  enacted. " 

The  defendant  below,  the  city  of  Wichita,  attempted  to  prove  that  the  act 
vacating  the  streets  and  alleys  in  question  was  passed  for  insufficient  and 
improper  raisons;  but  the  court  excluded  the  evidence.  There  was  certainly 
no  error  in  this.  The  title  to  the  act  in  question  reads  as  follows:  "An  act 
to  vacate  certain  streets  and  alleys  in  the  towns  of  Lecompton  and  Wichita." 
The  first  section  of  tlie  act  provides  for  vacating  certain  streets  and  alleys  in 
the  town  of  Lecompton.  The  second  section  reads  as  follows:  "Sec.  2.  Tlie 
streets  and  alleys  in  Gilbert's  addition  in  the  city  of  Wicliita  are  hereby  va- 
cated." Section  3,  which  is  the  only  remaining  section,  provides  for  the 
publication  of  the  act.  This  act  was  approved  March  5,  1878,  and  took  effect 
April  3,  1873,  more  than  18  years  ago.  When  the  act  was  passed  the  land  in 
controversy  was  in  an  "addition  to  the  city  of  Wichita,"  but  it  was  not  in 
the  corporate  limits  of  the  city  of  Wichita;  and  for  this  reason  the  city  of 
Wichita,  the  plaintiff  in  error,  now  claims  that  at  the  time  when  the  act  was 
passed  there  was  no  "Gilbert's  addition  in  the  city  of  Wichita, "  or  in  the  town 
of  Wichita,  upon  which  the  act  could  operate.  This  addition,  however,  to 
the  city  of  Wichita,  may  in  fact  at  that  time  have  been  in  the  town  or  city  of 
Wichita,  considering  the  collective  body  of  people  in  that  vicinity  as  the  town 
or  city,  and  not  merely  the  corporate  limits;  for  the  town  or  city  as  thus  con- 
sidered may  in  fact  have  extendeil  beyond  its  corporate  limits,  and  it  does  not 
appear  that  there  was  any  other  Gilbert's  addition  in  or  near  to  the  town  or 
city  of  Wichita.  And  from  the  fact  that  the  legislature  passed  the  act  as  it  did, 
and  from  the  fact  that  the  individuals  owning  the  land  in  controversy,  and  all 
the  people  in  that  vicinity,  seemed  to  know  what  the  title  to  the  act  and  the 
act  itself  meant,  and  have  for  13  years  acted  as  though  they  knew  what  the 
act  was  intended  to  operate  upon,  and  believed  that  the  act  was  valid,  we 
would  think  the  description  of  the  land  and  of  the  streets  and  alleys  to  be  va- 
cated was  sufficient.  As  to  whether  this  act  is  in  violation  of  section  17,  art. 
2,  of  the  constitution,  we  would  refer  to  the  case  of  Knowles  v.  Board  of 
Education,  33  Kan,  692,  699,  S.  C.  7  Pac.  Rep.  561,  and  the  cases  there  cited. 

Our  decision  of  the  questions  presented  in  this  case  is  as  follows:  (1)  It 
cannot  be  shown  for  the  purpose  of  avoiding  an  act  of  the  legislature  that  the 
act  was  passed  for  insufficient  or  improper  reasons.  (2)  Where  the  subject  of 
an  act  of  the  legislature  is  the  vacation  of  streets  and  alleys,  the  fact  that  the 
streets  and  alleys  to  be  vacated  are  not  contiguous  nor  all  in  the  same  town 
or  city  will  not  make  the  subject  of  the  act  two  or  more  subjects,  nor  render 
the  act  void.  (3)  A  slight  inaccuracy  in  the  description  of  a  thing  in  an  act 
of  the  legislature,  or  in  the  title  to  the  act,  will  not  render  the  act  void  where 
it  may  be  known,  both  from  the  act  and  the  title  thereto tmd  the  circumstances 
then  existing,  what  was  meant  and  intended  by  the  legislature.  (4)  The 
legislature  may  pass  a  special  act  where  a  general  law  cannot  be  made  appli- 
cable; and  this;  although  the  special  act  may  to  some  extent  affect  the  uni- 
form operation  throughout  the  state  of  other  laws;  and  genei-ally  it  is  a  ques- 
tion for  the  legislature  to  determine  whether  a  general  law  can  be  made  ap- 
plicable or  not. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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(71  Cal.  400) 

Baboock  V.  Welsh.    (No.  11,546.) 

(Supreme  Oourt  ot  OaHfonUa,    December  13,  1886.) 

Ways— Al-'eration— Mistake  tn  View  and  Survey— Kstablishment  by  Prescription 
— PowBiw  OF  County  Supbrvisohs— iNJUNcnrioN— Pol.  Code  Cal.  ^g  2618,  2681-2692. 
The  board  of  supervisors  of  a  county  iu  California  lias  no  autiiority  to  correct  a 
mistake  in  the  view  and  survey  of  a  public  road  which  has  become  a  highway, 
without  proceedings  had  under  sections  2681-2692,  Pol.  Code  Cal.,  to  change  or  alter 
such  road;  and  when,  by  mistake,  a  road  is  laid  out  on  a  line  other  than  that  in- 
tended, and  used  by  the  public  for  more  than  10  years,  it  beccmies  a  highway,  (sec- 
tion 2618,  Pol.  Code,)  ana  the  road  overseer,  acting  under  orders  from  the  board  of 
supervisors  of  hiscounty^  without  such  proceedings  had,  will  be  restrained  from 
opening  the  road  on  the  line  on  which  it  was  originally  intended  it  should  run.^ 

In  bank.    Appeal  from  superior  court,  Bntte  county. 
H,  F.  Reardan,  for  appellant.    Hundley  cfe  Oale  and  John  C.  Gray,  for  re- 
spondent. 

MoKeb,  J.  This  action  was  brought  by  the  plaintiff,  as  owner  in  fee,  and 
in  the  actual  possession,  of  a  tract  of  inclosed  land  in  Butte  county,  to  enjoin 
the  defendant  from  taking  down  his  inclosure,  and  entering  upon  the  land 
for  the  purpose  of  opening  upon  it  a  public  road.  By  his  answer  to  the  com- 
plaint the  defendant  admits  that  he  claiuis  the  right  to  enter  upon  the  plain- 
tiff's land  for  that  purpose:  and  that,  unless  enjoined  by  the  court,  he  will 
enter  upon  it,  in  pursuance  of  an  order  miide  by  the  board  of  supervisors  of 
Butte  county  on  the  eleventh  day  of  April,  1885,  which  commands  him,  as 
road  overseer  of  the  district  in  which  the  land  of  plaintiff  is  situated,  "to  re- 
move all  obstructions  on  a  road  as  originally  established  and  declared  a  public 
highway,  and  to  open  the  same. " 

It  is  found  as  a  fact  that,  on  the  third  day  of  November,  1875,  a  strip  of 
land  30  feet  wide,  within  the  inclosure  of  the  plaintiff,  was  condemned  for  a 
public  road ;  that  the  condemnation  was  made  in  a  proceeding  commenced 
for  that  purpose  by  the  plaintiff  himself  and  other  real  property  owners;  and 
that  compensation  was  duly  awarded  and  paid  to  the  plaintiff  for  the  laud 
which  was  to  be  taken  from  him  for  the  road.  In  law,  payment  of  the  com- 
pensation awarded  vested  in  the  public  the  right  of  way  over  the  land;  and, 
under  the  law.  the  public,  acting  by  its  autiiorized  agents,  had  the  right  to 
proceed  to  locate  and  open  the  road  upon  the  land,  and,  in  the  execution  of 
that  right,  to  remove  any  obstructions  which  might  be  upon  it.  Section 
2631,  Pol.  Code.  But  the  road  was  never,  in  fact,  located  and  opened  upon 
the  land.  The  fact  is,  as  the  court  iinds,  that  the  strip  of  land,  within  the 
plaintiff's  inclosure,  wliich  was  intended  to  be  taken  for  the  road,  was  situ- 
ate south  of  a  line  '*  between  sections  6  and  7  and  5  and  8,  to  the  north- 
east coiner  of  the  north-west  quarter  of  tlie  north-west  quarter  of  section 
eight,  in  township  seventeen  north,  range' four  east,  M.  D.  M.,"  and  "has 
never  been  opened,  used,  worked,  or  traveled  as  a  highway,  except  at  a  point 
on  the  east  terminus  of  said  line."  The  reason  why  the  road  was  not  opened 
and  located  upon  the  land  is  tiiat  the  viewers  appointed  in  the  condemnatory 
proceedings  laid  out  an^  opened  the  road  on  a  strip  of  land  30  feet  wide,  from 
"apomt  on  the  township  line  between  ranges  3  and  4  east,  about  9  rods  nortli 
of  the  line  of  road  petitioned  for,  and  thence  running  eiist,  inclining  south 
until  it  intei-sected  tlte  section  line  between  5  and  8,  in  said  township  and 
range;''  and  it  is  contended  that  the  location  was  a  mistake. 

But  the  road,  as  laid  out  and  opened  by  the  viewers,  has  been  used  and 
traveled  by  the  public  as  the  true  road  since  November,  1875,  and  has  been 
graded  and  kept  in  repair  by  the  road  overseer  of  the  district  in  which  it  is 

>See  Kripp  v.  Curtis,  (Cal.)  11  Pac.  Rep.  879,  and  note;  M<iKay  v.  Doty,  (Mich.) 30 N- 
W.  Eep.  591 ;  Howard  v.  State,  (Ark.)  2  S.  W.  Rep.  — . 
v.l2p.no.l0— 22 
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sitiiated,  as  part  of  the  public  highway.  No  objections  have  ever  been  made 
by  the  owners  of  the  land  over  which  the  road  runs,  to  the  public  use;  and, 
as  it  has  been  used  and  traveled  by  the  public  forraore  than  10  years,  the  legal 
presumption  is  that  the  owners  abandoned  the  possession  of  the  land  for  the 
load,  and  therefore  the  road  established  upon  the  land  is  the  public  highway. 
"Public  highways, "  as  defined  by  the  Code  law,  are  "  roads,  streets,  alleys,  lanes. 
*  *  *  land  laid  out  or  erected  as  such  by  the  public,  or,  if  laid  out  and 
erected  bv  others,  dedicated  or  abandoned  to  the  public."  Section  2618,  Pol. 
Code. 

A  highway  thus  created  continues  to  exist  until  it  is  vacated,  or  abandoned 
by  order  of  the  board  of  supervisors  of  the  county  in  which  it  is  situated,  or 
by  operation  of  law,  or  judgment  of  a  court  of  competent  jurisdiction,  (sec- 
tions 2619,  2621,  Pol.  Code,)  or  it  may  be  changed,  altered,  or  discontinued  in 
the  mode  prescribed  by  article  6,  c.  2,  of  that  part  of  the  Political  Code  which 
regulates  the  subject  of  highways  in  the  counties  of  the  state.  Sections 
2681-2692,  Id.  But  there  was  no  proceeding  commenced  under  that  law  for 
changing,  altering,  or  discontinuing  the  road.  After  discovering  by  a  survey 
of  the  line  of  the  road,  made  in  1885,  that  the  road,  as  it  has  been  used  and 
traveled  for  over  10  years,  was  originally  located  and  opened  by  mistake  of 
the  road  viewers,  it  was  attempted  to  have  the  supposed  mistake  corrected 
by  having  the  road  relocated  and  reopened  upon  the  true  line,  as  disclosed  by 
the  survey. 

But  boards  of  supervisors  have  no  jurisdiction  of  a  proceeding  to  correct  a 
mistake  in  the  view  and  survey  of  a  public  road  which  has  become  a  high- 
way. They  have  only  such  jurisdiction  and  general  supervision  over  roads 
within  their  respective  counties  as  are  given  them  by  section  2643,  Pol.  Code. 
The  order  of  the  eleventh  of  April,  1885,  by  which  the  board  of  supervisors 
commanded  the  defendant,  as  road  overseer,  to  open  said  road  to  the  public 
on  its  true  line,  was  therefore  an  excess  of  the  jurisdiction  of  the  board,  and 
conferred  no  authority  on  the  defendant  to  enter  upon  the  plaintiff's  inclosure 
for  the  purpose  of  locating  and  opening  upon  the  plaintiff's  land  a  new  road 
in  place  of  the  road  which  has  been  opened  and  used  for  10  years  as  the  high- 
way. 

Judgment  reversed,  and  cause  remanded. 

We  concur:  Morrison,  C.  J. ;  Myriok,  J, ;  McKinstry,  J. ;  Sharpstein,  J. 

(36  Kan.  99) 

Kansas  Farmers'  Mut.  Fire  Ins.  Co.  v.  Amick. 

(Supretius  Court  of  Kansas.    December  9,  1886.) 

Error— Notice  of  Settlino  Case  Made— Necessity  of— Dismissal. 

A  i)etition  in  error  will  not  be  dismissed  because  the  case  for  the  supreme  court 
was  settled  and  signed  without  notice  to  defendant  in  error,  if  the  latter  ac- 
knowledged service  of  the  case  made,  and  afterwards  suggested  amendments,  ail  of 
which  of  any  importance  were  made. 

Error  to  district  court,  Franklin  county. 
Motion  to  dismiss  cause  overruled. 

8tambaugh,  Hurd  cfe  Dewey  and  /.  R,  Barton,  for  plain tfflF  In  error. 
Alonzo  Dishmans  for  defendant  in  error. 

Per  Curiam.  The  defendant  in  error  moves  the  court  to  dismiss  the  peti- 
tion in  error  upon  the  ground  that  the  case  was  settled  and  signed  without 
notice  to  her  or  her  attorneys;  and,  in  support  of  the  motion,  Missouri  K. 
cfe  T,  Ry.  Co.  V.  Roach,  18  Kan.  592,  and  Weeks  v.  Medler,  Id.  425,  are  cited. 
From  the  record  it  appears  that  the  motion  for  a  new  trial  was  overruled,  • 
and  judgment  entered  on- October  8, 1885,  when  60  days  was  allowed  in  which 
to  make  and  serve  a  case  for  the  supreme  court.    On  Koveraber  30th  an  or- 
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der  was  made  duly  extending  the  time  in  which  to  make  and  serve  the  case 
to  the  sixteenth  day  of  December,  1886.  On  December  4,  1885.  the  attorney 
for  the  defendant  in  error  acknowledges  service  of  the  case  made,  and  after- 
wards suggested  amendments.  The  case  was  settled  and  signed  on  the  four- 
teenth day  of  December,  1885,  and  in  the  certificate  the  judge  certifies  that 
the  case  was  duly  presented  to  him  for  signing  and  settling.  It  does  not  af- 
firmatively appear  In  the  record  that  the  defendant  in  error  was  present,  or 
had  notice  of  the  time  when  the  case  would  be  settled  and  signed.  It  does 
appear,  however,  that  amendments  were  suggested  by  the  defendant  in  error, 
some  of  which  were  allowed  by  the  judge,  and  others  disallowed.  The  reason 
that  notice  is  required  to  be  given  to  the  defendant  in  error  is  that  he  may 
appear,  and  have  the  case  made  amended  in  accordance  with  his  suggestions.  If 
the  amendments  suggested  by  the  defendant  in  error  are  made  by  the  judge, 
he  cannot  complain  of  the  want  of  notice;  nor  is  there  cause  for  complaint  if 
the  amendments  disallowed  are  immaterial.  We  find  that  only  a  few  of  the 
amendments  suggested  by  the  defendant  in  error  were  disallowed,  and  that 
they  were  wholly  unimportant.  The  cases  cited,  therefore,  do  not  control, 
and  the  motion  must  b^  overruled. 


(36  Kan.  27) 

KoESTER,  Sr.,  V,  State  ex  rel.,  etc. 
{Supreme  Court  of  Kamaa.    December  9,  1886.) 

Injunction — Against  Sale  of  Liquor — Contempt — Landlord  not  in  Possession. 

Where  a  landlord  leases  his  premises  to  a  tenant  for  a  term  of  years  at  a  stated 
rent,  and  therebi'  loses  all  control  over  the  premises  while  the  tenant  is  in  posses- 
sion, and  subsequently  a  teniporarv  injunction  is  granted  against  him  and  a  sub- 
tenant forbidding  them  from  opening  or  keeping  a  saloon  upon  the  premises  for 
the  sale  of  intoxicating  liquors  in  violation  of  law,  and  afterwards,  and  while  the 
.  original  lessee  is  in  possession  of  the  premises  under  the  lease,  a  subtenant  opens  a 
saloon  therein  and  sells  intoxicating  liquors,  without  having  any  permit  therefor, 
the  mere  knowledge  of  the  landlord  that  his  premises  are  used  for  the  sale  of  in- 
toxicating liquors  in  violation  of  law,  and  his  failure  or  omission  to  take  steps  to 
avoid  the  lease,  and  to  re-enter  the  premises,  is  not  sufficient  to  justify  his  punish- 
ment for  contempt  for  disobedience  of  the  temporary  injunction. 

[Syllabus  hy  the  Court.) 

Appeal  from  district  court,  Atchison  county. 

On  June  22,  1886,  the  following  petition,  omitting  court,  title,  and  verifi- 
cation, was  filed  in  the  district  court  of  Atchison  county: 

"I,  J.  T.  Aliens  worth,  assistant  attorney  general  of  the  state  of  Kansas  for 
Atchison  county,  for  and  on  behalf  of  the  state  of  Kansas,  come  now,  and 
give  to  the  court  the  information,  that  it  may  be  informed  and  understand, 
that  on  the  first  floor  of  the  building  commonly  known  as  •  105  and  107  Nortli 
Fifth  Street,'  and  located  on  the  south  thirty-five  (35)  feet  of  the  north  one- 
half  lots  thirteen  and  fourteen,  (13 and  14,)  in  block  fifteen,  (15,)  in  'Old 
Atchison,'  a  part  of  the  city  of  Atchison,  in  Atchison  county,  Kansas,  is  a 
place  where  spirituous,  vinous,  fermented,  malt,  and  other  intoxicating  liq- 
uors are,  and  have  been  for  several  months  last  past,  bartered,  sold,  and  given 
away,  and  where  intoxicating  liquors  are  kept  for  barter,  sale,  and  gift,  in  vio- 
lation of  law;  that  the  said  place,  in  consequence  thereof,  is  a  common  nui- 
sance to  the  people  of  the  sUite  of  Kansas,  and  especially  to  the  people  of  the 
city  of  Atchison,  in  the  county  of  Atchison,  In  the  state  of  Kansas;  that  the 
defendant  William  T.-  Temme  is  the  keeper,  and  maintains  and  operates  said 
place  as  a  place  where  spirituous,  vinous,  fermented,  malt,  and  other  intoxi- 
Ciiting  liquors  are  sold,  bartered,  and  given  away,  and  are  kept  for  sale,  bar- 
ter, and  gift;  that  the  defendant  William  T.  Temrae  has  no  permit  granted 
or  issued  by  the  probate  judge  of  Atchison  county,  Kansas,  authorizing  the 
said  defendant  William  T.  Temme  to  sell,  barter,  or  give  away,  or  keep  for 
barter,  sale,  or  gift,  any  intoxiciiting  liquors;  that  the  defendant  Frederick 
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Koester,  St.,  is  the  owner  of  the  premises  above  described,  and  has  full  knowl- 
3dge  of  the  purpose  for  which  said  place  is  being  used  as  a  place  w^here  intox* 
icating  liquors  are  sold,  bartered,  and  given  away,  and  are  kept  for  barter, 
sale,  and  gift,  and  that  the  defendant  William  T.  Temme  has  no  permit  is- 
sued according  to  law  by  the  probate  judge  of  Atchison  county,  Kansas,  and, 
knowing  the  fact,  permit^  the  defendant  William  T.  Temme  to  conduct  and 
carry  on  the  said  illegal  business  therein,  and  maintain  the  said  common  nui- 
sance; that  said  place  is  a  common  nuisance,  of  great  injury  to  the  public, 
which  injury  is  irreparable,  and  cannot  be  compensated  in  damages. 

"Wherefore  the  said  J.  T.  A  liens  worth,  as  assistant  attorney  general  of  the 
state  of  Kansas  for  Atchison  county,  for  and  on  behalf  of  the  state  of  Kansas, 
prays : 

''First.  That  the  premises,  to-wit,  on  the  first  floor  of  the  building  com- 
monly known  as  *  105  and  107  North  Fifth  Street,'  and  located  on  the  south 
thirty-five  (35)  feet  of  the  north  one-half  of  lots  thirteen  and  fourteen,  (13  and 
14,)  in  block  fifteen,  (15,)  in  *  Old  Atchison,*  a  part  of  the  city  of  Atchison,  in 
Atchison  county,  Kansas,  may  be  adjudged  to  be  a  common  nuisance,  and  that 
an  order  may  issue  directing  the  sheriff  or  other  proper  officer  to  shut  up  and 
libate  said  place. 

''Second,  That  the  defendants  may  be  perpetually  enjoined  from  using,  or 
permitting  to  be  used,  the  said  premises  as  a  place  where  intoxicating  liquors 
are  sold,  bartered,  or  given  away,  or  are  kept  for  barter,  sale,  or  gift,  other- 
wise than  by  authority  of  law. 

'*Third.  That,  in  the  mean  time,  the  said  defendants  may  be  eiijoined,  until 
the  further  order  of  the  court,  from  keeping  open,  or  permitting  to  be  open, 
the  said  first  fioor  of  the  building  commonly  known  as  *  105  and  107  North 
Fifth  Street,'  and  located  on  the  south  thirty-five  (35)  feet  of  the  north  one- 
half  of  lots  thirteen  (13)  and  fourteen,  (14^)  in  block  fifteen,  (15,)  in  *01d 
Atchison,'  a  part  of  the  city  of  Atchison,  in  Atchison  county,  Kansas,  and 
from  selling,  bartering,  or  giving  away,  and  from  keeping  for  sale,  bai-ter,or 
gift,  or  use  in  or  about  said  premises,  any  malt,  vinous,  spirituous,  fermented, 
or  other  intoxicating  liquors,  and  from  permitting  such  liquors  to  be  sold, 
bartered,  or  given  away,  or  to  be  kept  for  sale,  barter,  or  use,  at,  in,  or  about 
said  premises. 

"Fourth.  And  said  J.  T.  AUensworth,  as  such  assistant  attorney  general 
of  the  state  of  Kansas  for  Atchison  county,  for  and  on  behalf  of  the  state  of 
Kansas,  prays  that  such  other  and  further  relief  may  be  given  as  may  be  war- 
ranted at  law,  and  the  exigencies  of  the  case  may  require." 

On  June  28, 1886,  theapplicationforatemporary  injunction cameon  forbear- 
ing, and  thereupon  the  court  granted  the  temporary  injunction  against  Fred- 
erick Koester,  Sr.,  and  William  T.  Temme,  the  defendants,  and  the  following 
order  was  made:  "It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court 
that  said  defendants,  and  each  of  tlu-m,  be,  and  they  are  hereby,  restrained 
and  enjoined  from  keeping,  or  permitting  to  be  open,  the  first  floor  of  tlje 
building  commonly  known  as  •  105  and  107  North  Fifth  Street,'  and  located 
on  the  south  85  feet  of  the  north  half  of  lots  13  and  14,  in  block  15,  in  •  Old 
AtchLson,'  a  part  of  the  city  of  Atchison,  in  Atchison  county,  Kansas,  as  a 
saloon,  and  from  selling,  bartering,  or  giving  away,  and  from  keeping  for  sale, 
barter,  gift,  and  delivery,  in  and  about  said  premises,  any  malt,  vinous,  fer- 
mented, spirituous,  or  other  intoxicating  liquors,  and  from  permitting  such 
liquors  to  be  sold,  bartered,  or  given  away,  or  kept  for  sale,  barter,  gift,  or 
delivery,  in  and  about  said  premises,  without  a  permit  and  as  authorized  by 
law." 

On  August  9, 1886,  in  vacation,  a  motion  was  filed  on  the  part  of  the  plaintiff 
that  Frederick  Koester,  Sr.,  be  punished  for  contempt  for  violating  and  dis- 
obeying the  temporary  injunction  granted  against  him  on  June  28th.  There- 
upon the  court  issued  an  order  against  said  Koester  to  appear  before  bim  at 
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chambers  on  Angust  10,  1886,  to  show  cause  why  he  should  not  be  pnnish^^d 
as  for  contempt.  The  defendant  read  in  evidence  a  lease  dated  June  13, 1883, 
between  himself  and  H.  S.  Taylor,  to  continue  to  June  13,  1884,  at  $135  per 
month  in  advance,  and  giving  said  Taylor  the  option  of  continuing  the  lease, 
and  remaining  in  possession  of  said  premises,  for  four  years  from  June  13, 
1884.  After  the  reading  of  the  lease  it  was  admitted  that  the  same  was  in 
full  force  and  effect,  and  that  H.  S.  Taylor  was  in  possession  of  the  premises 
under  the  lease,  and  that  the  property  therein  described  was  the  same  prop- 
erty mentioned  in  the  petition  for  the  injunction  and  in  the  affidavits  read 
upon  the  hearing.  On  August  16, 1886,  the  district  judge,  in  vacation,  made 
and  signed  the  following  order,  omitting  court  and  title: 

"Now,  on  this  tenth  day  of  August,  1886,  this  cause  coming  on  to  be  heard 
before  Hon.  D.  Martinsole,  judge  of  the  above-entitled  court,  at  chambers, 
at  the  court-house,  in  the  city  of  Atchison,  in  Atchison  county,  Kansas,  in  the 
matter  of  the  motion  of  the  plaintiff  for  an  order  of  attachment  against  the 
defendant,  Frederick  Koester,  senior,  for  violation  of  the  order  of  injunction 
herein,  and  the  state  appeared  by  J.  F.  Tufts,  assistant  attorney  general  of 
the  state  of  Kansas  for  Atchison  county,  and  the  defendant  appearing  in  his 
own  proper  person,  and  without  objecting  to  want  of  formal  return,  and  with- 
out making  any  objection  at  the  time  to  the  authority  of  the  said  judge  at 
chambers,  and  asking  for  a  continuance  of  said  matter,  the  same  was  accord- 
ingly continued,  by  consent  of  parlies,  to  Saturday,  August  14,  1886,  at  the 
same  place,  for  further  hearing;  and  said  matter  coming  on  for  further  hear- 
ing, upon  same  matter,  at  same  place,  upon  August  14,  1886,  said  plaintiff 
appearing  by  J.  F.  Tufts,  its  attorney,  and  defendant  appearing  in  person  and 
by  Everest  &  Waggener,  his  attorneys,  and  the  said  judge  having  heard  the 
evidence  and  argument  of  counsel  thereon,  and  having  taken  the  same  under 
advisement,  the  further  hearing  and  decision  of  said  matter  was  adjourned 
until  Monday,  August  16,  1886,  at  same  place;  and  the  said  matters  coming 
on  for  further  consideration  and  decision,  at  the  same  place,  upon  August 
16th,  and  the  state  appearing  by  J.  F.  Tufts,  its  attorney,  and  the  said  Fred- 
erick Koester  appearing  in  person  and  by  his  attorneys,  Everest  &  Waggener, 
and  said  judge,  being  fully  advised  in  the  premises,  doth  find  that  said  Fred- 
erick Koester,  senior,  has  violated  the  order  of  injunction  herein,  and  com- 
mitted contempt  of  the  order  and  authority  of  this  court.  It  is  therefore  or- 
dered that  said  Frederick  Koester,  senior,  pay  a  fine  of  8100  for  the  use  of  the 

state,  as  W(^ll  as  all  costs  of  this  proceeding,  taxed  at  Hh- *  and  that  he  be, 

and  is  hereby,  committed  to  the  jail  of  Atchison  county,  Kansas,  till  said  fine 
and  costs  are  paid." 

The  defendant  excepted,  and  appeals  to  this  court. 

Everest  &  Waggeiier,  for  appellant.  /,  F,  Tvfts,  Asst.  Atty.  Gen.,  for  the 
State. 

HoRTON ,  C.  J .  The  facts  in  this  case  are  substantially  as  follows :  Frederi ck 
Koester,  Sr.,  is  the  owner  of  a  two-story  brick  building,  situate  on  lots  13  and 
14,  in  block  15,  in  Atchison  city.  On  June  13, 1883,  he  rented  the  premises 
to  Heber  S.  Taylor,  for  the  period  of  one  year,  at  the  rate  of  $135  per  month, 
paj'able  in  advance,  Taylor  having  the  option  to  continue  the  lease  for  four 
years  from  its  termination  upon  the  same  terms.  Afterwards,  Taylor  sublet 
the  first  floor  of  the  building  to  William  T.  Temme,  who  opened  a  saloon, 
and,  without  having  any  permit,  sold  intoxicating  liquors  therein,  in  viola- 
tion of  law.  On  June  22,  1886,  this  action  was  brought  against  Koester  and 
Temme  to  shut  up  and  abate  the  place.  On  June  28,  1886,  a  temporary  in- 
junction was  granted,  restraining  them  from  opening  or  keeping  any  saloon 
in  the  building  for  the  sale  of  intoxicating  liquors.  On  August  9,  1886,  a 
motion  was  filed  on  the  part  of  the  plaintiff  asking  that  Frederick  Koester, 
Sr.,  be  punished  for  contempt  for  violating  the  injunction  granted  against 
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him.  On  the  hearing  of  the  motion  it  was  proved  that,  after  the  granting  of 
the  temporary  injunction,  a  party  from  St.  Joseph,  Missouri,  reopened  a  sa- 
loon in  the  room  formerly  occupied  by  Temme,  and  continued  to  sell  intoxi- 
cating liquors  in  violation  of  the  law;  that  Koester  lived  within  a  few  blocks 
of  this  saloon ;  that  the  saloon  was  open  to  the  public,  so  that  any  peraou 
could  enter  and  see  that  intoxicating  liquors  were  sold  in  violation  of  law. 
It  was  also  proved  that,  at  the  time,  Koester  was  a  subscriber  for  two  Atchi- 
son newspapers,  in  which  appeared  a  notice  that  a  St.  Joseph  man  had  gone 
into  the  saloon  business  in  the  Koester  building,  formerly  kept  by  W.  C. 
Temme.  It  was  admitted  upon  the  hearing,  by  the  plaintifif,  that  the  lease  of 
the  premises  from  Koester  to  Taylor,  during  all  said  time,  was  in  full  force 
and  effect,  and  that  Taylor,  the  lessee,  was  in  possession  of  the  premises  un- 
der the  lease. 

1.  It  is  insisted,  upon  the  part  of  the  appellant,  that  the  legisLiture  has  no 
right  to  place  any  restrictions  or  limitations  upon  the  sale  of  intoxicating 
liquors  if  offered  for  medical,  scientific,  or  mechanical  puiposes  only,  and 
therefore  that  the  legislature  has  no  right  to  confine  the  sale  of  intoxicating 
liquors,  for  these  purposes*  to  a  class  of  men  called  druggists.  This  point 
was  commented  upon  and  disposed  of  in  the  Intoxicating  Liquor  Codes,  25 
Kan.  751.  In  those  cases,  Mr.  Justice  Brewer,  in  speaking  for  the  court, 
said:  "We  pass,  then,  to  the  second  objection;  and  that  is  that  this  portion 
of  the  statute  must  be  pronounced  unconstitutional  and  void  because  it  is 
class  legislation,  because  it  restricts  the  privilege  of  dealing  in  liquor  to  one 
class,  the  druggists,  and  thus  debars  many  from  engaging  in  a  business  which 
is  profitable,  and  by  some  desired.  This  objection  is  not  very  strenuously 
urged,  and  cannot  be  sustained.  It  will  not  be  doubted  that  the  police  power 
of  the  state  is  broad  enough  and  strong  enough  to  uphold  any  reasonable  re- 
strictions and  limitations  on  the  keeping,  use,  or  sale  of  any  substance  whose 
keeping,  use,  or  sale  involves  danger  to  the  general  public.  The  storage  of 
powder  or  explosive  and  highly  inflammable  oils  may  be  forbidden  within  city 
limits.  The  legislature  may  require  railroads  to  fence  their  tracks,  danger- 
ous machinery  to  be  everywhere  inclosed,  poisons  to  be  labeled  when  sold,  the 
practice  of  any  profession  requiring  skill  and  knowledge  to  be  confined  to 
those  who  have  passed  a  certain  examination,  or  pursued  a  prescribed  course 
of  study.  By  virtue  of  the  same  power  it  may  commit  the  sale  of  liquor  to 
any  particular  class  of  persons  which,  by  reason  of  its  special  training  and 
habits,  it  may  deem  peculiarly  fit  for  such  duty." 

2.  We  do  not  think  the  evidence  presented  upon  the  hearing  justified  the 
district  judge  in  punishing  Koester  for  contempt.  The  lease  of  the  premises 
to  Taylor  was  in  full  force  and  efifect,  and  it  is  conceded  that  Taylor,  as 
the  tenant  of  Koester,  had  full  possession  of  the  premises.  Temme  was 
an  occupant  under  Taylor,  and  so,  also,  was  the  party  from  St.  Joseph  who 
reopened  the  saloon  after  Temme  left.  There  is  no  evidence  in  the  record 
tending  to  show  that  Koester  leased  the  premises  to  Taylor  with  any  knowl- 
edge they  would  be  unhiwfully  used  by  the  lessee.  There  is  no  connection 
shown  between  Koester  and  Temme,  or  Koester  and  the  person  who  opened 
the  saloon  after  the  same  was  closed  by  the  temporary  injunction.  By 
the  lease,  Koester  parted  with  all  control  over  the  premises  for  the  term 
granted  to  Taylor.  It  is  true  that  the  sublessees,  during  a  part  of  the  term, 
used  the  premises  in  violation  of  law,  but  there  is  no  evidence  that  Koest€r 
assented  in  fact  to  such  use,  or  in  any  way  advised  or  participated  in  the  op- 
eration of  the  saloon.  There  is  no  evidence  that  he  had  any  peraonal  control 
of  the  saloon,  or  was  in  any  way  interested  therein.  His  rent  was  neither 
greater  nor  less  on  account  of  the  saloon.  Crofton  v.  State,  25  Ohio  St.  249; 
State  V.  FearsalU  43  Iowa,  630.  The  most  which  the  evidence  establishes  is 
that,  after  Koester  leased  his  building  to  Taylor,  he  had  knowledge  that  from 
June,  1886,  to  August  of  the  same  year,  the  lower  room  thereof  was  used  as 
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a  place  for  the  sale  of  intoxicating  liquors,  in  violation  of  law,  and  that  he 
omitted  taking  any  steps  to  close  the  saloon,  or  to  oust  his  tenant.  He  might 
have  taken  steps  to  avoid  the  lease,  and  re-enter  the  premises.  This,  perhaps, 
was  his  moral  duty;  but  his  sanction  and  consent  to  the  operation  of  the 
saloon  in  the  building  which  he  had  leased  oughtnot  to  be  inferred  from  the 
mere  fact  of  his  non-interference  with  his  tenant.  Any  stranger,  having 
knowledge  that  a  saloon  was  operated  in  the  building,  could  have  taken  steps 
to  close  the  same.  State  v.  Williams,  30  N.  J.  Law,  102.  If  Koester  had 
knowingly  rented  his  building  as  a  saloon,  or  if  he  had  some  interest  in  the 
operation  of  the  same,  or  had  advised  or  participated  in  its  operation,  a  very 
different  case  would  be  before  us  for  our  determination.  State  v.  AbraTiams, 
6  Iowa,  117;  S.  C.  4  Iowa,  541. 

The  order  of  the  district  judge  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the  views  herein  expressed. 

(All  the  justices  concurring.) 

Levins  v.  Rovegno  and  others.    (No.  9,055.) 

(Supreme  Court  of  (Jalifornia,    December  16.  1886.) 
In  bank. 
Amendment  of  judgment.    See,  for  original  report  of  case,  ante,  161. 

Bv  THE  Court.  In  the  above-entitled  cause  it  Is  hereby  ordered  that  the 
judgment  heretofore  rendered  therein  be  so  amended  as  to  direct  the  court  be- 
low to  enter  judgment  in  favor  of  plaintiff  for  the  recovery  of  the  one  un- 
divided one-half  of  the  land  and  premises  described  therein,  and  for  the  remits 
and  profits  thereof,  as  found  by  the  court 


(2  Cal.  Unrep.  718) 

RiDGWAY  t>.  BOGAN.      (No.  9,654.) 

(Supreme  Court  of  California.    September  30,  1886.) 

Pleading — Amendment  of  Complaint  after  Demurrer. 

If  a  demurrer  to  the  complaint  is  sustaineil,  the  plaintiff  is  entitled  to  leave  to 
amend,  unless  the  complaint  is  so  defective  that  it  cannot  be  mode  good  by  any 
amendment. 

Department  1.     Appeal  from  superior  court,  Mariposa  county. 

Action  to  recover  the  proceeds  of  a  note  claimed  to  have  belonged  to  plain- 
tiff's decedent,  and  to  have  been  wrongfully  disposed  of  by  defendant.  De- 
fendant demurred  to  the  complaint,  (1)  because  it  did  not  state  a  cause  of  ac- 
tion; (2)  because  of  defect  or  misjoinder  of  parties;  and  (3)  because  of  am- 
biguity and  uncertainty.  The  demurrer  was  sustained.  Flaintiff  moved  for 
leave  to  amend,  which  motion  was  denied,  whereupon  plaintiff  appealed,  on 
the  ground  that  he  was  entitled  to  leave  to  amend  unless  his  complaint  was 
80  defective  that  it  could  not  be  made  good  by  any  amendment. 

/.  W,  Congdon  and  O,  Q,  OoucTier,  for  plaintiff  and  appellant,  i.  F.Jones, 
for  defendant  and  respondent. 

By  the  Court.  \Ve  are  of  opinion  the  court  should  have  granted  plain- 
tlfTs  motion  to  set  aside  the  judgment,  and  for  leave  to  file  an  amended  com- 
plaint. The  order  appetiled  from  is  reversed,  and  the  cause  remanded,  with 
directions  that  the  motion  of  plaintiff  be  granted. 

(2  Cal.  Uiirw.  T22) 

Alhambra  Addition  Water  Co.  v,  Richardson  and  others.  (No.  11,509.) 

(Supreme  Ootirt  of  OaJifoniia.    November  30,  1886.) 

Waters  and  Water-Courses— Irrigating  Ditch — Injunction — Estoppel. 

Plaintifis  derive  title  to  the  water  of  a  canon  from  W.,  who,  while  owner,  repre- 
Beuted  to  one  of  the  defendants,  who  he  knew  was  thinking  of  purchasing  certain 
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land,  that  the  right  to  use  water  from  said  canon  therefor  was  appurtenant  thereto. 
Defendant  therefore  purchased  the  land.  Subsequently  plaintifiTs  grantors,  in  order 
to  save  waste,  proposed  to  run  a  pipe  across  defendant's  land.  Defendant  assented 
on  condition  that  the  pipe  should  be  so  laid  that  he  should  be  enabled  to  use 
therefrom  the  quantity  of  water  to  which  he  had  theretofore  been  entitled.  Thi» 
was  dor.e,  and  defendants  used  the  same  until  the  bringing  of  this  action.  Held*  that 
the  plaintiff  was  estopped  from  interfering  with  the  rights  acquired  by  the  defend- 
ants to  the  use  of  the  pipe,  and  its  appurtenances,  as  long  as  the  same  remain  as- 
conduit  of  the  water  over  their  land.* 

Commissioners'  decision. 

Department  2.    Appeal  from  superior  court,  Los  Angeles  county. 

The  court  below  adopted  findings  of  the  jury,  and  made  findings  of  its  own^ 
to  the  following  effect:  That  plaintiff  is  the  owner  of  all  the  water  rising 
and  flowing  in  that  canon,  in  the  county  of  Los  Angeles,  known  as  the 
"Kewen  Mill"  or  "Lake  Vineyard  Canon,"  as  alleged  in  the  complaint,  and 
of  the  right  to  use  and  appropriate  the  same,  except  that  portion  thereof  be- 
longing to  the  defendants;  and,  further,  is  the  owner  of  the  dams,  ditches, 
reservoirs,  and  pipes  that  convey  said  water,  subject  to  the  right  of  the  de- 
fendants to  use  the  same  for  the  purpose  of  taking  the  waters  belonging  to 
them;  that  the  principal  aqueduct  used  by  plaintiff  for  conveying  the  water 
is  an  iron  pipe  passing  through  defendants*  land;  that  J.  H.  Carpenter,  a 
prior  occupant  of  the  Richardson  place,  asserted  a  right  to  use  water  from 
Kewen  canon,  and  had  a  license  from  B.  D.  Wilson,  under  whom  plaintiff 
claims;  that  Richardson  used  the  water  from  1867,  uninterruptedly,  under  a 
claim  of  right,  peaceably,  adversely,  exclusively,  and  continuously;  that  plain- 
tiff  and  its  grantor  have  known  of  defendants'  claim,  and  have  acquiesced 
therein;  that  defendant  Richardson,  before  purchasing  his  lands,  inquired  of 
B.  D.  Wilson  whether  the  water-right  claimed  by  defendant  was  appurtenant 
to  the  land,  for  the  purpose  of  determining  whether  he  would  buy  the  prem- 
ises; that  Wilson,  knowing  that  such  was  Richardson's  purpose,  and  being 
then  the  owner  of  all  the  rights  claimed  by  plaintiff,  stated  that  such  water- 
right  was  appurtenant  to  said  land,  and  Richardson,  because  of  that  admis- 
sion, purchased  the  land,  and  made  valuable  improvements  thereon;  that  but 
for  that  statement  he  would  not  have  made  the  purchase;  that  defendants, 
since  1870,  used  the  water  in  question  for  the  purpose  of  irrigation,  and  for 
domestic  and  stock  purposes;  that  the  quantity  requisite  therefor  is  two  and 
one-third  inches,  under  a  pressure  of  four  inches;  and  that  defendants' claim 
has  been  asserted  and  maintained  by  defendants,  and  their  predecessors^ 
openly,  notoriously,  under  a  claim  of  right,  and  adversely  to  all  the  world,  for 
20  years. 

On  which  findings  of  facts  the  court  found  this  conclusion  of  law:  That 
"the  plaintiff  is  the  owner  of  all  the  water- rights  set  out  and  claimed  in  the 
complaint  herein,  and  also  of  all  pipes,  ditches,  aqueducts,  and  reservoirs  ap- 
pertaining thereto,  as  described  in  the  complaint,  except  a  constant  flow  of 
the  waters  of  said  canon  of  two  and  one-third  inches,  measured  under  a  four- 
inch  pressure,  on  defendants'  said  premises,  which  said  quantity  of  water  be- 
longs to  defendants  for  uses  upon  the  lands  belonging  to  them,  as  hereinbe-  ■ 
fore  found;  and  that  defendants  are  entitled  to  the  use  of  said  pipes,  ditches, 
aqueducts,  and  reservoirs  for  the  purpose  of  storing,  preserving,  and  con- 
ducting the  same  upon  their  said  land,  for  the  purposes  aforesaid,  and  the 
right  to  take  said  water  from  said  pipe,  as  now  constructed,  at  any  point  upon 
their  said  land;"  and  directed  a  decree  accordingly. 

The  appellants,  on  their  appeal,  relied  on  the  following  points: 

(1)  The  findings  did  not  cover  all  the  issues,  since  defendants,  in  their  an- 
swer, claim  under  an  agreement  made  in  1875,  when  the  pipe  was  put 
through  defendants'  land,  that  defendants  might  tap  the  pipe,  and  use  the 

^See  Johnson  v.  Couuecticut  Fire  Ins.  Co.,  (Ky.)  2  S.  W.  Rep.  151,  and  note. 
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vrater;  and  also  that  plaintiff  is  barred  by  section  818,  Code  Civil  Froc.  Cal. 

(2)  The  findings  were  not  justified  by  the  pleadings,  since  defendants'  ut- 
most claim  was  that  plaintiff's  grantors  agreed  that  defendants  might  tap  the 
pipe,  and  use  water  tlierefrom,  while  the  findings  make  plaintiff's  ownership 
subordinate  to  defendants'  right  to  use  the  dams,  etc.,  for  the  purpose  of  tak- 
ing water  from  Kewen  canon. 

(3)  Tiie  findings  are  contradictory  since  at  one  place  it  is  found  that  de- 
fendants' grantors  used  the  water  under  a  license  from  B.  D.  Wilson,  and  at 
another  that  defendants  and  their  grantors,  for  more  than  20  years,  (which 
carries  us  back  to  a  time  anterior  to  Carpenter's  selling  out  to  Richardson,) 
have  had  the  open,  notorious  use  of  the  water,  under  a  claim  of  right,  and 
adversely  to  the  whole  world. 

(4)  The  judgment  is  not  warranted  by  the  findings,  nor  the  pleadings.  It 
adjudges  ownership  of  the  waters  and  dams,  etc.,  used  in  diveiting  the  same, 
excepting  that  defendants  own  two  and  one-third  inches  of  water,  and  are  en- 
titled to  use  the  plaintiff's  dams,  etc.,  for  the  purpose  of  conducting,  storing, 
and  preserving  the  same,  while  the  prayer  of  the  answer  asks  for  no  such 
judgment;  and  the  answer  sets  up  the  agreement  that  defendants  might  use 
the  waiter,  made  at  the  time  the  pipe  was  laid,  which  was  simply  a  license. 
The  judgment  is  not  warranted  by  the  findings,  because  the  court  does  not 
find  that  defendants  owne4  the  pipe,  d<am.  etc. 

(o)  The  findings  are  not  supported  by  the  evidence,  which  is  discussed  at 
great  length. 

(6)  Errors  of  law  at  the  trial,  excepted  to  by  plaintiff.  Defendants  Rich- 
ardson and  Hutchinson  claimed  that  they  had  a  right  to  the  water,  under  Mr. 
Wilson's  deed  to  Hutchinson,  as  appurtenant  to  the  land  conveyed.  Plaintiff 
offered  to  prove  declarations  of  Mr.  Wilson  concerning  the  water-right  of  the 
place  prior  to  the  making  of  the  deed.  Defendants  objected,  and  the  objec- 
tion was  sustained. 

Chapman  <fe  Hendrick,  Glassell,  Smith  d  Patton,  and  T,  B.  Bishop,  for 
appellant.     Wells,  Van  Dyke  d'  Lee  and  Bickntll  &  White,  for  respondents. 

FooTE,  C.  •  This  action  was  brought  with  a  view  of  obtaining  a  judgment 
affirming  to  the  plaintiff  the  whole  of  the  right,  title,  and  interest  in  and  to 
certain  waters  mentioned  in  the  complaint,  as  well  as  to  the  pipe  which  con- 
ducted said  waters  over  the  defendants'  land,  as  also  to  the  water- works  and 
appurtenances  thereto  belonging.  An  injunction  was  prayed  for,  restrain- 
ing the  defendants  from  tapping  the  pipe  and  taking  water  therefrom,  or  in 
any  other  manner  interfering  with  or  diverting  the  same. 

The  defendants'  demurrer  to  the  complaint  was  overruled,  and  then  they 
answered,  stating  substantially  that  they  owned  a  certain  tract  of  land  over 
which  the  pipe  was  conducted,  and  were  entitled  to  take  a  sufficient  amount 
of  water  therefrom  to  irrigate  said  land,  and  that  such  privilege  they  have 
exercised  for  more  than  16  yeai*s,  adversely,  openly,  notoriously,  and  uninter- 
ruptedly, under  a  claim  of  right.  And  with  a  view,  evidently,  to  show  an  es- 
toppel in  pais  as  to  tlie  plaintiff's  right  to  dispute  the  defendants'  claim  as 
aforesaid,  the  answer  sets  forth,  in  brief,  this  state  of  facts: 

That  before  Richardson,  one  of  the  defendants,  purchased  the  land  upon 
which  he  claims  the  right  to  the  use  of  said  water,  he  asked  Mr.  Wilson,  upon 
whose  land  the  spring  was  situated  from  which  the  water  took  its  rise  and 
naturally  flowed,  whether  that  land,  now  called  the  "Richardson  Place,"  was 
entitled  to  sufficient  of  that  water  for  the  purposes  of  its  irrigation,  and  for 
the  domestic  uses  of  its  occupants,  and  that  Mr.  AVilson,  with  a  knowledge 
and  understanding  of  the  object  of  the  inquiry  and  of  the  surroundings, 
stated  that  such  land  was  entitled  to  such  water,  and  that,  relying  upon  this 
statement  of  Wilson,  Richardson  purchased  from  Hutchinson,  his  co-defend- 
ant, an  interest  in  the  "place"  in  good  faith,  and  put  thereon  various  valua* 
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ble  improvements;  that  for  many  years  after  that  time,  and  up  to  the  year 
1875,  the  water  in  question  flowed  to  the  said  premises  in  and  through  an 
open  ditch;  that  this  resulted  in  a  waste  of  water;  hence,  for  the  purpose  of 
preventing  such  waste,  the  plaintiff's  predecessors  in  interest,  who  were  en- 
titled to  all  the  waters  flowing  from  said  source  on  Wilson's  land,  except  that 
acquired  by  defendants  as  aforesaid,  concluded  to  dispense  with  the  exposed 
conduit,  and  to  run  the  water  through  an  iron  pipe;  to  this  desire,  expressed 
to  them  on  the  part  of  the  plaintiff,  the  defendants  assented,  upon  condition 
that  the  pipe  should  be  so  laid  iis  that  the  latter  would  be  enabled  to  use  there- 
from a  quantity  of  water  sufficient  to  irrigate  their  lands,  which  was  the  por- 
tion thereof  to  which  they  had  theretofore  been  entitled;  that  upon  this  agree- 
ment the  pipe  was  put  down  in  1875,  and  hydrants  attached  thereto  for  the 
defendants'  use;  and  that  such  hydrants  have  ever  pince  been  used  by  them 
for  the  taking  from  the  pipe  the  amount  of  water  which  they  then,  and  for 
many  years  before  had,  claimed  as  their  own. 

Tlie  issues  thus  raised  were  submitted  to  a  jury,  and  were  passed  upon  by 
them  favorably  to  the  defendant.  The  trial  court  adopted  such  findings,  and 
added  others  as  to  matters  not  fully  covered  by  the  interrogatories  upon  the 
subject  submitted  to  the  jury. 

Upon  all  the  findings,  judgment  was  rendered  for  the  defendants,  uphold- 
ing their  claim  to  a  certiiin  portion  of  the  water  in  dispute,  and,  as  an  inci- 
dent thereto,  the  use,  and  an  interest  in  it,  (so  long  as  the  pipe  should  remain 
as  constructed;  that  is,  so  long  as  it  should  remain  as  a  conduit  of  the  water 
over  and  through  their  land,  and  to  the  water- works,  which  were  necessary 
to  its  being  run  through  said  pipe,)  suflicient  to  enable  the  defendants  to  take 
from  the  pipe,  and  make  use  of  it,  at  any  point  on  their  land,  the  quantity  of 
water  which  of  right  belonged  to  them.  At  least,  such  is  the  proper  con- 
struction of  the  language  of  that  judgment  as  it  appears  to  us. 

The  evidence,  conflicting  as  it  is,  does  not  warrant  a  disregard  of  those 
findings.  From  the  record,  it  appears  in  evidence,  on  the  part  of  the  defend- 
ants, that,  under  an  agreement  between  the  parties  to  this  action,  the  de- 
fendants consented  to  discontinue  the  wasteful  use  of  the  water  through  the 
ditch,  and  allow  the  same  to  be  conducted  over  their  land  by  the  plaintiff  in 
a  pipe,  upon  condition  that  the  former  might  tap  the  pipe,  and  take  the  water 
which  they  then  were,  and  had  for  many  years  been,  the  owners  of,  at  any 
point  on  their  said  land,  that  this  ngreement  was  executed  by  both  parties 
thereto,  and  that  such  execution  has  been  continuous  and  uninterrupted  for 
many  years. 

The  findings  of  the  court,  as  we  think,  are  sufficient  at  least  to  show  that 
it  passed  upon  the  issue  raised,  and  believed  such  facts  to  be  true.  Hence  it 
would  appear  that,  as  a  matter  of  law,  the  plaintiff  should  be  estopped  from 
any  interference  with  the  rights  acquired  by  the  defendants  to  the  use  of  the 
pipe,  and  its  appurtenances,  as  long  as  the  former  remains  a  conduit  for  the 
water  over  the  defendants*  land,  and  that  the  defendants  are  entitled  to  tap 
said  pipe,  and  use  the  water,  which  they  are  declared  to  be  owners  of,  so 
long  as  said  pipe  remains,  with  its  appurtenances,  as  "now  constructed." 
It  therefore  becomes  unnecessary  to  pass  upon  any  of  the  other  questions 
arising  upon  the  record,  as  the  issue  thus  properly  made  by  the  pleadings, 
and  found  in  favor  of  the  defendants,  entitles  them  to  the  judgment,  as  we 
understand  its  meaning. 

The  judgment  and  order  denying  a  new  trial  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 
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McCoMB  V.  Spangler.    (No.  9,813.) 

(Supreme  Court  of  OUifomia.    December  18,  1886.) 

1.  MoBTOAGis—FoRBCLOsuEE— Decree,  and  Its  Effect— Adverse  Title  — Community 

Property— Civil  Code  Cal.  g  170. 

A  title  adverse  to  that  of  the  mortgagor  cannot  be  litigated  in  an  action  to  fore- 
close the  mortgage ;  and  tlierefcre  a  decree  foreclosing  a  mortgage  given  by  a  wife 
does  not  estop  one  claiming  under  her  husband  from  showing  that  the  lanos  mort- 
gaged were  communitv  property,  and  an  adverse  title  in  the  husband  under  section 
170,  Civil  Code  Cal.,  although  he  was  a  party  defendant  in  the  foreclosure  proceed- 
ing, and  the  decree  bars  and  forecloses  all  rights  of  the  defendants,  and  those  claim- 
ing under  either  of  them,  to  the  inurtgaged  premises. 

2.  IIUi^BAND  AND  WiFE— COMMUNITY  PROPERTY — DeED  OF  LANDS  FOR  WlFE*8  SEPARATE 

Estate — Prima  Facie  Title. 

The  fact  that  a  deed  of  lands  was  made  to  a  wife  *'  for  her  separate  estate,"  even 
if  construed  to  mean  that  the  consideration  money  was  paid  from  her  separaie 
property  only,  creates  a  separate  estate  in  her  prima  fade^  and  does  not  preclude 
one  claiming  under  her  husband  from  showing  that  the  purchase  money  was  paid 
from  community  funds.* 

3.  Same — Separate  Property  of  the  Wife— Lands  Mortgaged  by  Her  While  Liv- 

ing Apart  from  Husband— Civil  Code  Cal.  §  169. 

'*The  earnings  and  accumulations"  of  the  wife  living  separate  from  her  husband 
are  her  separate  property,  (Civil  Code  Cal.  §  169;)  but  the  fact  that  a  note  and  mort- 
gage were  given  by  a  wife  while  living  apart  from  her  husband  does  not,  of  itself, 
prove  that  the  lands  described  in  the  mortgage  were  her  separate  property. 

Depai-tment  1.    Appeal  from  supreme  court,  Alameda  county. 

This  is  an  action  of  ejectment  for  certain  lands  in  Alameda  county,  Cali- 
fornia. Plaintiff  claims  title  by  deed  from  John  W.  Brumagim  to  trustees, 
in  1872;  from  the  trustees  to  Elizabeth  McComb,  wife  of  John  McGomb,  and 
mother  of  plaintiff,  July  19,  1878;  from  John  McComb  and  Elizabeth,  his 
wife,  to  William  G.  Hamilton,  March  10, 1883;  and  from  William  G.  Hamil- 
ton to  plaintiff,  March  16,  1883.  Defendant  claims  under  a  foreclosure  and 
sale  under  a  mortgage  on  the  premises  executed  by  Elizabeth  McComb,  Sr., 
on  October  12,  1878,  and  pleads  the  decree  in  that  action  in  estoppel.  De- 
fendant introduced  in  evidence  a  deed  from  John  W.  Brumagim  to  Elizabeth 
McComb,  Sr.,  dated  July  2, 1878,  which  purports  to  convey  the  lands  in  ques- 
tion to  her  for  her  separate  estate. 

Chapman  <&  Slack,  for  ap{)enant.    /.  C,  PlunJcett,  for  respondent. 

McKiNSTRY,  J.  The  plaintiff  deraigned  title,  through  mesne  conveyances, 
from  John  McComb  and  Elizabeth,  his  wife;  the  defendant,  through  purchase 
at  a  sale  under  a  decree  foreclosing  a  mortgage  executed  by  Elizabeth  Mc- 
Comb, his  wife.  The  mortgage  was  executed  prior  to  the  deed  by  John  Mc- 
Comb and  wife,  under  which  plaintiff  claims. 

The  principal  question  to  he  considered  on  this  appeal,  and  the  question  on 
which,  apparently,  the  decision  turned  in  the  court  below  is  whether  the 
plaintiff  is  estopped  from  asserting  herein  that  the  demanded  premises  were 
community  property  of  John  McComb  and  his  wife,  Elizabeth,  when  the  mort- 
gage was  executed  by  her,  which  was  foreclosed  in  the  action,  Reidf  Adm^r, 
etc.t  V.  Elizabeth  McComb  and  John  McComb,  The  complaint  in  that  action 
contained  no  averment  either  that  tiie  defendant  John  McComb  had  or  asserted 
any  claim  adverse  to  the  title  of  the  mortgagor,  or  that  any  claim  he  had 
was  subject  or  subordinate  to  the  lien  of  the  plaintiff's  mortgage.  It  alleged 
him  to  be  the  husband  of  Elizabeth,  and  that  she  mortgaged  property  which 
was  her  separate  property.  But  he  was  not  called  on  to  take  issue  on  either 
of  these  averments.  He  could  not,  to  any  purpose,  assert  his  adverse  legal 
title  in  that  action,  since  its  validity  could  not  properly  be  determined  therein; 
and  he  was  not  required,  for  the  protection  of  his  rights,  to  make  an  issue 

»See  Harris  v.  Harris,  (Cal.)  12  Pac.  Rep.  274,  and  note. 
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which  the  court  of  equity  would  have  refused  to  try  in  the  suit  for  foreclosure. 
Nor  could  he  say,  as  against  the  mortgagee,  that  the  mortgage  did  not  operate 
a  lien  on  her  estate,  if  she  had  any.  The  question  whether  she  had  any  in- 
terest or  estate,  as  between  hei*self  and  the  mortgagee,  or  wliether  she  could 
or  could  not  deny,  as  against  the  mortgages,  an  interest  or  estate,  was  one 
with  which  John  McCoiub  personally  had  no  concern,  inasmuch  as  his  para- 
mount title  would  not  be  affected  by  the  decree. 

The  husband  has  the  management  and  control  of  the  community  property, 
with  the  like  absolute  power  of  disposition,  (other  than  testamentary,)  as  lie 
has  of  his  separate  estate.  Civil  Code,  170.  The  community  title,  if  it  ex- 
ists, is  adverse  and  paramount  to  the  asserted  or  pretended  ciaim  of  separate 
property  in  the  wife.  For  convenience,  and  we  think  acurately,  the  com- 
'munity  title  may  be  designated  as  his  title,  since  the  estate  of  the  wife  in  any 
portion  of  the  community  property  is  but  contingent, — an  estate  which  neveV 
becomes  absolute  until  she  ceiises  to  ba  wife  by  reason  of  the  dissolution  of 
the  marriage.  The  default  of  tlie  defendant,  Jolin  McCorab,  did  not  adm  it  any 
fact  on  wliich  could  be  based  a  judgment  or  decree  adjudicating  the  invalidity 
of  the  community  title. 

In  an  action  to  foreclose  a  mortgage,  a  person  who  sets  up  a  claim  to  the 
land  adverse  and  paramount  to  that  of  the  mortgagor,  and  who,  therefore,  de- 
nies the  efficacy  of  the  mortgage  as  a  lien  on  his  own  title,  cannot  properly  be 
joined  as  a  co-defendant.  Such  an  adverse  claim  to  the  land,  in  opposition 
to  the  mortgage,  cannot  be  tried  in  the  equitable  action  to  foreclose.  80  far 
as  the  mere  legifl  rights  are  concerned  in  such  an  action,  the  only  proper  par- 
ties are  the  mortgagor  and  mortgagee,  and  those  who  have  acquired  rights 
under  them  subsequent  to  the  mortgage.  The  mortgagee,  or  holder  of  the 
mortgage,  cannot  make  one  who  claims  prior  and  adversely  to  the  title  of  the 
mortgagor  a  defendant  for  the  purpose  of  trying  his  adverse  claim.  Pom. 
Rem.  §  334. 

The  object  of  a  suit  to  foreclose  a  mortgage,  under  our  law,  is  to  obtain  the 
sale  of  the  estate  which  the  mortgagor  held  at  the  time  he  executed  the  mort- 
gage. All  persons  beneficially  interested  in  the  estate  mortgaged  are  proper 
parties  to  the  suit.  Titles  adverse  to  that  of  the  mortgagor  are  not  the  proper 
subject  of  determination  in  the  suit.  Such  titles  must  be  settled  in  a  differ- 
ent action,  giving  rise,  as  they  generally  do,  to  questions  of  purely  legal  cog- 
nizance. San  Francisco  v.  Lawton,  18  Cal.  474.  "  Where  a  party  has  a  right 
under  the  mortgage,  and  also  a  right  prior  to  it,  he  is  not  precluded,  in  re- 
spect to  the  prior  riglit,  by  a  judgment  of  foreclosure,  though  the  terms  of  it 
are  broad  enough  to  cover  both  rights.  Only  the  rights  and  interests  under 
the  mortgage,  and  subsequent  to  it,  can  properly  be  litigated  upon  a  bill  of 
foreclosure.  One  claiming  adversely  to  the  title  of  the  mortgagor  cannot  be 
miide  a  party  to  the  suit  for  the  purpose  of  trying  his  adverse  claim.  If  he 
has  a  claim  under  the  mortgage^,  also,  his  claim  prior  to  it  cannot  be  divested 
by  the  decree.  This  prior  claim  is  not  a  subject-matter  of  litigation  in  the 
foreclosure  suit,  and  remains  unaffected  by  it.  The  decree  is  final  only 
within  the  proper  scope  of  the  suit,  which  is  to  bar  interests  in  the  equity  of 
redemption."    Jones,  Mortg.  §  1589;  liatliboiie  v.  Hooney,  58  N.  Y.  463. 

The  decree  can  have  no  effect  upon  the  rights  of  persons  having  priority, 
wTiether  they  are  made  parties  to  the  action  or  not,  Jones,  Mortg.  1439, 
and  decisions  cited. '  In  the  exceptional  cases,  where  prior  mortgagees  are 
made  parties,  this  is  done  that  the  court  may  order  a  sale  of  the  whole  estate, 
and  thus  make  a  complete  title  in  the  purchaser.  Id.  In  such  cases  the 
complaint  may  be  treated  as  in  the  nature  of  a  bill  to  foreclose,  and  to  re- 
deem from  the  prior  mortgage.  If  the  debt  secured  by  the  prior  mortgage  is 
past  due,  it  would  seem  that  the  prior  mortgagee  may  be  compelled  to  accept 
the  full  amount  of  his  claim  from  the  proceeds  of  the  sale  of  the  mortgiiged' 
premises,  without  any  interference  with  the  obligation  of  his  contract. 
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Moreover  the  decree  in  Reid  v.  3fcCom6,- does  not  purport  to  adjudicate  any 
title  of  John  adverse  to  that  of  Elizabeth  McComb,  nor  does  the  decree,  in 
terms,  adjudicate  that  the  mortgage  is  a  lien  on  the  lands.  The  only  clause 
which  can  be  claimed  to  affect  the  right  of  John  McCorab  is  "that  the  defend- 
ants, and  all  persons  claiming  by,  froih,  or  under  either  of  them,  *  *  * 
be  forever  barred  and  foreclosed  of  and  from  all  equity  of  redemption,  and 
claim  of,  in,  and  to  said  mortgaged  premises,"  etc.  It  may  be  conceded  (al- 
though the  complaint  did  not  aver  that  he  had  any  claim  subject  to  the  mort- 
gage) that  the  defendant,  John  McComb,  would  have  been  barred  of  his  equity 
of  redemption,  if  he  ever  had  had  any.  But  it  would  be  giving  a  meaning  to 
the  expression  "mortgaged  premises"  which  the  scope  and  purpose  of  the  ac- 
tion, and  of  the  judgment  taken  as  a  whole,  do  not  contemplate,  to  say  that 
the  decree  by  its  terms  bars  John  McComb  of  and  from  any  claim  based  on  a 
title  adverse  and  paramount  to  that  of  the  mortgagor.  That  which  was  mort- 
gaged was  the  estate  of  the  mortgagor,  and  as  the  purpose  of  the  action  was 
to  secure  the  sale  of  that  estate,  and  the  foreclosure  of  all  claims  subsequently 
derived  from  the  mortgagor,  the  portion  of  the  decree  which  bars  and  fore- 
closes all  claims  of,  in,  or  to  the  "mortgaged  premises,"  refers  to  the  subject 
of  the  instrument  of  mortgage,  to-wit,  the  interest  of  the  mortgagor.  It  bars 
any  claim  in  or  to  the  estate  mortgaged. 

It  is  insisted  that  John  McComb  was  a  proper  party  to  the  foreclosure  suit 
under  section  370  of  the  Code  of  Civil  Procedure.  But,  although  he  was  a 
proper  and  necesssary  party  under  that  section,  he  was  such  only  because  his 
wife  was  a  party,  and  for  the  purpose  of  aiding  in  the  protection  of  her  rights. 
It  was  his  duty,  as  husband,  to  prove  on  her  behalf  that  the  -mortgage  wsis 
never  executed,  or  that  the  debt,  to  secure  which  it  was  given,  had  been  paid, 
or  to  establish  any  other  fact  which  would  constitute  a  defense  for  her. '  In 
face  of  the  default,  we  must  assume  that  «/^*had  no  defense  to  the  suit.  He 
was  a  party,  made  such  by  virtue  of  the  provisions  of  the  Code  that  he  should 
have  notice  of  the  suit  against  her,  with  an  opportunity  to  make  a  defense  on 
her  behalf.  He  would  have  the  right  to  make  such  defense  in  her  name  if 
the  law  did  not  require  him  to  be  made  a  defendant  for  that  purpose.  Sued 
simply  in  his  capacity  of  husband,  and  for  the  purpose  referred  to,  he  could 
not  be  Compelled,  in  that  suit,  to  litigate  the  independent  legal  title  of  the 
community. 

It  is  suggested  by  respondent  that  if  the  judgment  \xiReid  v.  McComb  fails 
to  establish  that  the  demanded  premises  were  the  separate  property  of  Eliza- 
beth McComb,  such  separate  property  was  hers,  because  she  and  her  husband 
were  living  separate  and  apart  when  she  made  her  note,  and  the  mortgage  to 
secure  its  payment.  We  find  no  evidence  of  the  fact  in  the  record,  but,  had 
it  been  proved,  it  would  not,  of  itself,  have  shown  separate  property  in  the 
wife.  "The  earnings  and  accumulations"  of  the  wife,  living  separate  from 
her  husband,  are  her  separate  property.     Civil  Code,  169. 

It  is  contended  by  respondent  that  we  must  hold  the  title  to  have  been  in 
Elizabeth  McComb,  as  her  separate  property,  when  she  executed  the  mort- 
gage, for  the  reason  that  the  deed  from  John  W.  Brummagim,  in  which  she  is 
named  as  grantee,  contains  the  habendum  clause:  "To  have  and  to  hold,  all 
and  singular,  the  said  premises,  together  with  the  appurtenances,  unto  the  said 
party  of  the  second  part,  her  heirs  and  assigns  forever,  for  her  separate  es- 
tate, and  her  sole  and  separate  use,  benefit,  and  behoof. "  All  the  cases  hold, 
the  deed  being  silent  as  to  the  source  of  the  consideration,  that  when  property 
is  conveyed  for  a  valuable  consideration  to  either  spouse,  the  presumption  is 
that  it  belongs  to  the  community.  The  claim  of  respondent  is  that,  by  reason 
of  the  clause  in  the  deed  above  quoted,  not  only  was  the  presumption  of  com- 
munity property  overcome,  and  a  presumption  created  that  the  property  was 
hers  separately,  but  that  the  clause  established  indisputably  a  separate  prop- 
erty in  her. 
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Even  if  it  should  be  conceded  to  the  respondent  (conceded  for  the  purposes 
of  this  decision  only)  that  the  legal  title  was  acquired— by  the  community  or 
by  Elizabeth,  as  thocase  may  be— through  the  deed  from  Brummagim,  and  not 
througli  thedeed  from  the  trustees,  to  whom  Brummagim  had  conveyed  it,  and 
if  it  should  f urtlier  be  conceded  that  the  clause  in  the  deed  from  Brummagim, 
whereby,  it  would  seem,  the  grantor  attempted  to  limit  the  estate  conveyed  to 
the  separate  use  of  the  wife,  is  the  equivalent  of  a  recital  that  the  considera- 
tion money  was  paid  put  of  funds  which  were  the  separate  property  of  the 
wife.  {Morrison  v.  Wilson,  13  Cal.  500,)  the  clause  in  the  deed,  giving  to 
it  the  very  greatest  effect  which  can  be  claimed  for  it,  only  creates  a  separate 
estate  in  Elizabeth  McComb,  prima  facie. 

In  Pe'k  V.  Brammag  1771/61  Cal.  448,  it  is  said:  "The  question  presents  the 
same  features  as  it  would  if  it  arose  between  husband  and  wife,  and  related 
to  a  deed  that  recited  that  the  purchase  money  was  paid  out  of  the  separate 
estate  of  the  husband  or  of  the  wife,  and  must  receive  the  same  solution. 
Neither  the  husband  nor  the  wife  is  estopped  from  showing,  against  the  other, 
the  true  nature  of  the  consideration  of  the  deed,  or  from  whom  it  proceeded. 
Between  them,  or  between  one  of  them  and  the  heirs  of  the  other,  no  question 
of  notice  can  arise." 

In  Ratnsdell  \.  Fuller,  28  Cal.  38,  it  was  decided  that  parties  purchasing  of 
^  the  husband  real  estate  deeded  to  the  wife,  for  a  money  consideration,  during 
coverture,  do  so  at  their  peril.  The  record  of  the  deed  to  the  wife  is  notice  to 
all  the  world  that  the  land  may  he  the  separate  property  of  the  wife,  and  is 
sulficient  to  put  purchasers  on  inquiry;  and  this,  notwithstanding  the  pre- 
sumption that  the  land  is  community  property.  By  parity  of  reason,  parties 
purcliasing  from  the  wife  real  estate  deeded  to  her  for  a  money  consideration 
do  so  at  their  peril,  notwithstanding  the  presumption  arising  from  a  clause 
like  that  in  the  deed  from  Brummagim,  that  the  land  is  her  separate  property, 
— if,  indeed,  the  clause  creates  any  such  presumption, — since  they  take  with 
notice  that  the  land  may  be  community  property. 

At  the  very  most,  then ,  the  clause  in  the  Brummagim  deed  established  prima 
facie  only  a  separate  estate  in  the  wife,  and  the  court  below  erred  in  refusing 
to  permit  the  plaintiff  to  prove  that  the  land  was  paid  for  out  of  community 
funds.  Whether  the  clause  in  the  deed  from  Brummagim  was  any  evidence 
of  separate  property  in  the  wife  is  a  question  which  the  exigencies  of  the  pres- 
ent case  do  not  demand  of  us  to  decide.  We  remark,  however,  that  what 
was  said  in  Morrison  v.  Wilson,  with  respect  to  the  effect  of  a  recital  in  a  deed 
that  the  consideration  was  paid  by  a  third  party  for  the  exclusive  benefit  of 
the  wife,  was  dictum.  See  opinion  on  rehearing  in  the  same  case,  30  Cal. 
344.  In  Peck  v.  Brummagim  the  deed  contained  no  such  recital.  It  may  be 
that  the  consent  of  the  husband  to  a  deed  containing  a  clause  like  that  from 
Brummagim,  indicated  by  his  knowledge  of  it,  and  his  failure  to  object  to  it 
when  it  was  made,  is  some  evidence  of  an  intended  gift  by  the  husband  to 
the  wife  of  the  community  funds  paid  for  the  conveyance.  But  whatever  its 
effect,  if  any,  the  clause  in  the  deed,  disconnected  from  other  evidence,  can- 
not be  mx)re  than  evidence  prima  fa^ie  that  the  land  conveyed  became  the 
separate  property  of  the  wife,  and  it  was  clearly  error  to  sustain  an  objection 
to  evidence  offered  to  prove  "the  true  nature  of  the  consideration,"  and  that 
it  proceeded  from  the  community. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:    Mykick,  J.;  Tuormton,  J. 
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(2  Cal.  Unrep.  728) 

PARTRroGE  V,  Shepard  and  others.    (Xo.  9,403.) 

(Supreme  Oourt  of  Oilifomia,    December  15.  1886.) 

Ejectment — Defendant  not  in  Possession. 

Ejectment  will  not  lie  against  one  not  in  possession  of  the  land  sought  to  be  re- 
covered. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco. 
E,  A.  «fe  (?.  E,  Lavyrence^  for  appellant.    Daniel  Rogers,  for  respondent. 

By  the  Court.  In  this  cause,  which  is  ejectment,  the  court  found  that 
defendants  were  not  in  possession  when  the  action  was  commenced.  This 
finding  is  sustained  by  the  evidence.  Judgment  passed  for  defendants.  The 
finding  above  mentioned  is  conclusive  of  the  cfiuse,  and  no  other  point  need 
be  determined. 

J  udgment  and  order  affirmed. 


(71  Cal.  404) 

Smith  v,  Trefrt.    (No.  11,876.) 

{Supreme  Court  of  California.    December  15,  1886.) 

Appeal— Transcbipt  not  Filed  in  Time — Pending  of  Motion  for  New  Trial  and 
Settlement  of  Bill  of  Exception  in  Coort  Below. 

When  no  transcript  on  appeal  is  filed  within  the  prescribed  time,  but  it  appears 
that  a  motioA  for  a  new  trial,  and  the  settlement  of  a  bill  of  exceptions  to  be  used 
on  the  hearing  of  that  motion,  are  pending  in  the  court  below,  the  eifect  of  such 
proceedings  will  be  considered,  if  an  appeal  is  taken  from  the  ruling  on  the  motion; 
but  the  appeal  from  the  judgment  will  he  dismissed  without  prejudice. 

In  bank.     Appeal  from  superior  court,  Sacramento  county. 
/.  T.  Carey,  for  appellant.     C,  T.  Jones,  for  respondent. 

Mtrick,  J.  Motion  to  dismiss  appeal.  Judgment  was  rendered  in  favor 
of  plaintiff,  November  7, 1885.  J^otice  of  appeal  from  tlie  judgment  was  filed 
and  served  June  18,  1886.  Xo  transcript  on  appeal  has  been  filed,  and  we 
have  the  certificate  of  the  clerk  of  the  court  below  that  the  appellant  has  not 
requested  the  clerk  to  certify  to  any  transcript.  Under  such  circumstances, 
the  motion  must  be  granted.  If,  as  is  stated  in  a  subsequent  certificate  of  the 
clerk,  a  motion  for  new  trial  is  pending  in  the  court  below,  together  with  a 
settlement  of  a  bill  of  exceptions  to  be  used  on  such  motion,  the  effect  of  such 
proceedings  will  be  considered,  if  an  appeal  should  hereafter  be  taken  from 
the  ruling,  when  made,  on  the  motion  for  new  trial.  Until  then  we  must  re- 
gard the  appeal,  as  the  appellant  has  characterized  it,  an  appeal  from  the  judg- 
ment; and,  no  transcript  having  been  filed  or  prepared  within  the  time  pre- 
scribed therefor,  the  appeal  is  dismissed,  but  without  prejudice. 

We  concur:    Morrison,  C.  J. ;  Sh arpstein,  J. ;  McKee,  J. ;  Thornton,  J. 

(36  Kan.  97) 

MiKESELL  V,  DuRKEE  and  another,  Partnera,  etc. 

{Supreme  Court  of  Kansas.    December  9,  1886.) 

Municipal  Cobporationb — Use  of  Streets  for  Private  Railroad— Grain  Elevator. 

A  city  has  no  authority  to  permit  a  railroad,  for  merely  private  purposes,  to  be 

operated  upon  its  streets ;  and  a  railroad  used  in  connection  with  a  grain  elevator  is 

such  a  one,  although  the  business  for  which  the  grain  elevator  is  used  may  be  so 

far  public  as  to  authorize  the  regulation  of  its  charges  by  law. 

Error  from  Bourbon  county. 

Motion  for  rehearing.     See,  for  original  report,  9  Pac.  Rep.  278. 

A,  A.  If  arris,  for  plaintiff  in  error.    Ware  &  Ware,  for  defendants  in  errpr. 
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Per  Curiam.  This  case  was  decided  by  this  court  at  its  January  terra, 
1886.  (Mikesell  v.  Durkee,  34  Kan.  509;  S.  C.  9  Pac.  Rep.  278,)  and  the  de- 
fendants in  error  have  now  submitted  a  motion  for  a  rehearing.  They  seem 
to  admit  that  no  city  has  any  authority  to  permit  a  private  railroad,  or  a  rail- 
road for  merely  private  purposes,  to  be  constructed  or  operated  upon  the  pub- 
lic streets  of  such  city,  and  that,  if  any  attempt  were  made  to  construct  or 
operate  any  such  railroad  on  the  public  streets  of  a  city,  any  abutting  lot- 
owner,  whose  property  would  be  injured  thereby,  could  maintain  an  action 
to  perpetually  enjoin  the  same:  and  they  seem  further  to  admit  that  the  rail- 
road, in  the  present  case,  is  a  private  railroad,  and  a  railroad  for  merely  private 
purposes,  unless  it  is  public  by  virtue  of  its  being  used  in  connection  with 
the  defendants'  grain  elevator.  They  claim,  however,  that  this  use  of  the 
railroad  makes  it  a  public  railroad,  and  a  railroad  for  public  purposes.  The 
only  authority,  however,  which  they  cite  as  furnishing  any  support  to  this 
claim  is  the  case  of  Munn  v.  Illinois,  94  U.  S.  113.  Now,  the  only  thing 
contained  in  this  Mann  Case  which  can  furnish  any  support  to  the  defend- 
ants' claim  is  that  portion  of  the  decision  which  holds  that  a  grain  elevator  is 
so  far  a  public  purpose  that  the  state  may  regulate  the  charges  made  in  con- 
nection with  its  use,  and  fix  maximum  charges.  The  right  of  the  state  to 
regulate  charges,  or  to  fix  maximum  charges,  is  not  only  true  with  regard  to 
grain  elevators,  but  it  is  also  true  with  regard  to  ferries,  and  to  the  business 
of  hacltnien,  draymen,  bakers,  millers,  wharfingers,  innkeepers,  and  various 
other  kinds  of  business.  But  it  does  not  follow  from  the  fact  that  a  grain 
elevator  is  public,  to  the  extent  that  the  charges  made  in  connection  witli  its 
use  may  be  regulated  bylaw,  that  everything  which  may  have  any  connection 
with  it  must  also,  and  for  all  purposes,  be  public.  It  does  notfollow  from 
the  fact  that  a  grain  elevator  is  public,  to  the  extent  that  its  charges  may  be 
regulated  by  law,  that  a  private  railroad,  operated  only  for  the  purpose  of  car- 
rying grain  to  and  from  the  elevator,  is  a  public  or  common  carrier;  and  only 
railroads  of  that  character  are  entitled  by  law  to  be  operated  upon  the  public 
streets  of  a  city,  and  the  present  railroad  is  not  a  railroad  of  that  character. 
A  railroad  which  carries  only  grain  for  only  the  proprietors  of  a  grain  elevator, 
and  only  to  and  from  the  elevator,  lacks  many  of  the  essential  elements  of  a 
public  or  common  carrier.  Indeed,  it  is  no  more  a  public  or  common  carrier 
than  the  farmer  who  transports  his  owngrjiin,  by  his  own  wagon,  from  his 
own  farm,  to  the  elevator.  It  is  only  such  railroads  as  are  operated  by  public 
or  common  carriers,  and  such  only  as  are  required  by  law  to  carry  all  kinds 
ofcarriable  goods,  and  for  all  persons  or  corporations  who  may  desire  to  have 
goods  carried,  that  can  be  permitted  by  a  city,  under  the  statutes,  to  be  oper- 
ated upon  the  public  streets  of  the  city;  and  it  is  not  claimed  that  the  railroad 
now  in  question  is  that  kind  of  railroad. 

The  motion  for  a  rehearing  will  be  overruled. 


(36  Knn.  r,<^ 

Missouri  Pao.  Ry.  Co.  v.  Dwyer. 

{Supreme  Court  of  Kansas.    December  9,  1886.) 

1.  Master  and  Servant — Fellow-Servants — Car-Rbpairer  and  Brakeman. 

A  car-repairer  or  inspector  in  the  employment  of  a  railway  company  is  not  a  co- 
employe  or  fellow-servant  with  a  brakeman  operating  the  brakes  of  a  car,  within 
the  meaning  of  that  rule  of  the  common  law  which  exempts  the  master  from  lia- 
bility for  negligence  between  co-employes  or  fellow-servants.^ 

2.  Same— Neolioenck  of  Inspector  of  Machinery. 

a  railway  company  is  liable  to  a  brakeman  for  Injuries  received,  in  the  perform- 
ance of  his  duties,  through  the  negligence  of  the  company's  inspector  of  machinery 

*  As  to  who  are  such  fellow-servants  as  to  relieve  the  master  from  liability  for  injuries 
caused  by  the  neajligence  of  each  other,  see  Trihay  v.  Brooklyn  Lead  Min.  Co.,  (Utah.) 
11  Pac.  Rep.  «12,^and  note;  Kelley  v.  Chicago,  St.  P.,  M.  &  O.  R.  Ck).,  (Minn.)  28  N.  W. 
Rep.  173,  and  note;  The  Islands,  28  Fed.  Rep.  478. 
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in  failing  to  discover  and  remedy  a  defect  in  a  brake-staff,  when  the  defect,  by  the 
exercise  of  reasonable  and  proper  diligence,  might  have  been  known  before  the  in* 
fliction  of  the  injuries. 

3.  Damaobb — Excessive— Pebsonal  Injuries— $10,000. 

The  plaintiff,  who  was  24  years  of  age,  and  by  occupation  a  brakeman  in  the  em- 
ploy 01  a  railway  company,  received  a  personal  injury,  resulting  in  the  amputation 
of  his  leg  about  10  inches  below  the  knee,  while  attempting  to  set  a  brake  upon  one 
of  the  cars  of  his  train,  in  consequence,  as  he  alleged,  of  the  negligence  of  the  com- 
lOLuy,  There  was  no  evidence  in  the  case  as  to  what  the  plaintiif  was  earning  at  the 
time  of  the  injury,  or  that  he  had  ])aid  out,  or  contracted  to  paj'  out,  anything  by 
reason  of  the  injury,  or  that  he  lost  any  time  thereby,  or  to  what  extent  his  liability 
to  earn  money  was  impaired  bv  the  injury  received.  No  allowance  was  made  for 
his  pain  and  sufiering.  Hefd^  that  the  verdict  returned  by.  the  jury  for  $10,000  as 
damages  is  excessive. 

4.  Same — Remittitub  bt  Supbeme  Coubt. 

Where  a  judgment  is  reversed  upon  the  sole  ground  that  the  damages  awarded 
are  excessive,  tliis  court  may  indicate  the  excess,  and  allow  it  to  be  remitted,  and 
judgment  entered  for  the  balance. 

{Syilahvs  by  the  C^nri.) 

Erpor  from  Wyandotte  county. 

On  June  80,  1883,  John  T.  Dwyer  filed  the  following  petition  in  the  dis- 
trict court  of  Wyandotte  county  against  the  Missouri  Pacific  Railway  Com- 
pany :  "Plaintiff,  for  his  cause  of  action,  states  that  the  defendant  is,  and  was 
at  the  date  hereinafter  mentioned,  a  railroad  corporation,  operating,  running, 
and  maintaining  a  railroad,  and  doing  business  in  the  state  of  Kansas,  from 
the  state  line  between  Missouri  and  Kansas,  at  the  Missouri  river,  to  Atch- 
ison, in  said  state  of  Kansas, — its  said  railroad  passing  and  being  operated  in 
and  through  the  county  of  Wyandotte,  in  said  state  of  Kansas;  that  on  the 
eleventh  day  of  December,  1882,  plaintiff  was  in  the  employ  of  defendant  as 
a  brakeman  on  its  said  railroad;  that  it  was  defendant's  duty  then  and  there  to 
furnish  plaintiff  with  suitable  cars,  machinery,  and  appliances,  upon  and  by 
means  of  which,  as  such  employe,  he  might  safely  discharge  his  duties  by  the 
use  of  ordinary  care  and  prudence;  that  on  said  date  defendant,  disregarding 
its  duty,  negligently  and  carelessly  placed  in  the  train  on  which  plaintiff  was 
engaged  to  perform  services  as  such  brakeman  a  car  having  an  insecure,  un- 
safe, and  defective  brake-staff,  in  this:  that  said  break-staff  was  cracked 
and  broken,  all  of  which  facts  were  known,  or  by  the  use  of  ordinary  care  and 
prudence  might  have  been  known,  to  defendant,  and  were  unknown  to  plain- 
tiff; that  plaintiff,  while  at  the  place  on  said  car  which  his  duty  as  such  em- 
ploye required  him  to  be,  on  the  night  of  said  December  11th,  near  Pomeroy, 
a  station  on  defendant's  said  railroad,  and  while  then  and  there  in  the  care- 
ful performance  of  his  duty,  in  attempting  to  set  the  brake  having  said  defect- 
ive, insecure,  and  unsafe  brake-staff,  said  brake-staff  broke  and  separated, 
precipitating  the  plaintiff  violently  to  and  upon  the  track  of  said  railroad,  the 
trucks  of  one  of  the  cai-s  passing  over  his  right  leg,  then  and  there  breaking, 
crushing,  and  mangling  it  to  such  an  extent  as  to  render  its  amputation  nec- 
essary to  save  his  life,  which  was  done;  that  plaintiff  has  suffered,  and  still 
suffers,  great  pain,  and  is  permanently  disabled  by  reason  of  said  injury. 
Wherefore  plaintiff  says  he  is  damaged  in  the  sum  of  twenty-five  thousand 
dollars,  for  which  sum  and  costs  he  demands  judgment." 

On  November  26, 1884,  the  defendant  filed  the  following  amended  answer: 

"Now  comes  said  defendant,  and  for  its  amended  answer  to  the  petition  of 
plaintiff  filed  herein,  says:  (1)  That  it  denies  each  and  every  allegation, 
statement,  and  averment  in  said  petition  contained  not  hereinafter  expressly 
admitted  and  confessed.  (2)  For  further  answer  this  defendant  says  that,  if 
the  said  plaintiff  sustained  any  injury  as  alleged  in  his  said  petition,  such  in- 
jury was  the  result  wholly  of  his  own  carelessness  and  negligence,  and  his 
failure  to  exercise  reasonable  and  ordinary  care  and  prudence  under  tiie  cir- 
cumstances, and  not  by  reason  of  any  negligence  on  the  part  of  said  defend-  " 
V.12p.no.l0— 23 


Digitized  by 


Google 


354  PACIFIC  REPORTER.  [Kail. 

ant,  or  any  of  its  servants,  agents,  or  employes  other  than  the  said  plaintiff; 
that  the  failure  of  the  said  plaintiff,  at  the  time,  and  under  the  circumstances, 
to  exercise  reasonable,  ordinary,  and  proper  care,  was  the  sole  cause  of  all  in- 
jury by  him  at  the  time  sustained.  (3)  Defendant  further  says  that  said  car, 
from  which  it  is  alleged  that  said  John  T.  Dwyer,  the  plaintiff,  was  thrown 
at  the  time  he  received  the  injuries  complained  of,  did  not  belong  to  this  de- 
fendant company,  but  was  a  foreign  car,  and  had  only  been  received  by  this 
defendant  for  the  purpose  of  transporting  the  contents  thereof,  and  that  the 
defect,  if  any,  in  said  car,  was  a  latent  defect,  and  not  susceptible  of  ascer- 
tainment by  the  exercise  of  reasonable  and  ordinary  care,  and  was  not  a  de- 
fect known  to  the  said  defendant,  or  any  of  its  officers,  agents,  or  employes 
other  than  the  plaintiff,  and  could  not  have  been  discovered  by  the  exercise 
of  reasonable  and  ordinary  care;  and  that  on  said  eleventh  day  of  December, 
1882,  and  prior  and  subsequent  thereto,  this  defendant  had  in  its  employ 
competent  and  careful  inspectors  of  cars,  stationed.at  State  Line,  near  Kansas 
City,  Missouri,  and,  if  there  was  any  defect  in  said  car  which  resulted  in  the 
injury  to  the  plaintiff  complained  of,  such  defect  was  a  latent  one,  and  could 
not,  by  said  inspectors,  have  been  discovered  by  the  reasonable  and  ordinary 
care  and  diligence;  that  said  defendant  used  reasonable  and  proper  care  in 
having  all  cars  by  it  received  from  other  companies,  as  well  as  its  own  cars, 
inspected  at  all  proper  hours,  and  used  all  reasonable  and  proper  diligence 
in  having  the  said  car,  in  plaintiff's  petition  alleged  to  have  been  defective, 
inspected,  and  the  same  was  in  a  proper  and  safe  condition  for  all  purposes  for 
which  the  same  was  being  used  at  the  time  of  such  injury.  Wherefore  de- 
fendant prays  judgment  for  costs  of  suit." 

On  December  2, 1884,  the  plaintiff  filed  his  reply,  as  follows:  "Now  comes 
the  above-named  plaintiff,  and,  for  reply  to  the  amended  answer  of  the  de- 
fendant filed  herein,  says  he  denies  each  and  every  allegation  and  averment 
therein  contained  inconsistent  with  the  averment  of  his  petition,  and  prays 
judgment  as  in  his  petition  prayed." 

Trial  at  the  December  term  of  the  court,  1884.  The  jury  returned  a  ver- 
dict for  plaintiff,  and  assessed  his  damages  in  the  sum  of  $10,000. 

The  jury  also  answered  the  following  particular  questions  of  fact  submit- 
ted by  the  plaintiff:  "(I)  Was  the  plaintiff  injured  on  the  eleventh  day  of 
December,  1882,  on  the  line  of  the  Missouri  Pacific  Eailroad  in  Kansas?  An- 
stoer.  Yes.  (2)  Was  said  injury  caused  by  defective  brake-staff  on  one  of  the 
defendant's  cars,  in  Kansas,  on  its  road?  A.  Yes.  (3)  Was  that  defect 
such  a  one  as  was  known  to  the  defendant,  or  could  have  been  known  by  the 
exercise  of  ordinary  care?  A,  Yes.  (4)  Did  the  plaintiff,  by  any  neglect  or' 
fault  of  his,  contribute  to  the  injury?  A,  No.  (5)  Was  the  plaintiff,  at  the 
time  of  the  injury,  in  the  usual,  proper,  and  careful  discharge  of  his  duty? 
A.  Yes." 

And  they  also  answered  the  following  particular  questions  of  fact  submit- 
ted by  the  defendant: 

"(i)  On  December  11,  1882,  was  the  plaintiff  injured  by  reason  of  falling 
from  car  of  defendant,  marked  *  M,,  K.  &  T.,  coal  car  No.  4,657?'  Aimtoer, 
Yes. 

"(2)  Was  said  fall  of  plaintiff  occasioned  by  the  breaking  of  the  brake-staff 
on  said  car  just  below  the  ratchet-wheel  of  said  brake?    A,  Yes. 

"(3)  Was  said  car  No,  4,657  rebuilt  at  Sedalia,  Mo.,  in  April,  1880?  4. 
Generally  rebuilt. 

"  (4)  When  said  car  had  been  so  rebuilt  in  April,  1880,  was  it  then  in  ap- 
parent good  order  and  proper  condition?    A,  Yes. 

"(5)  Was  it  thereafter  used  by  the  defendant  in  the  prosecution  of  its  bus- 
iness?   A,  Yes. 

"(6)  On  September  13,  1882,  was  said  car  repaired  at  the  shop  of  the  de< 
fendant  at  Atciiison,  Kansas?    A.  Yes. 


Digitized  by 


Google 


Kan.]  MISSOURI  pac.  ry.  co.  t\  dwyer.  355 

"(7)  If  question  6  is  answered  *  Yes,*  stjite  in  what  respect  the  same  was 
so  repaired  at  Atchison,  Kansas,  on  September  13,  1882.  A.  By  increasing 
the  box  or  bed  of  the  car  from  16  to  24  inches  in  depth. 

"(8)  After  being  so  repaired  in  Atchison  on  September  13,  1882,  was  said 
car  in  proper  condition  and  in  good  repair,  so  far  Jis  the  wse  of  reasonable 
and  ordinary  care  could  discover?  A.  No  evidence  in  regard  to  the  condition 
of  the  brake. 

"(9)  If  question  8  is  answered  •  No,'  state  in  what  respect  said  car  was 
not  in  proper  condition  after  being  so  repaired  at  Atchison,  Kansas,  Septem- 
ber 13,  1882.    A,  Same  as  No.  eight. 

"  (10)  If  question  nine  is  answered  by  stating  that  said  car  was  not  in  proper 
condition  after  being  so  repaired  September  13,  1882,  state  if  such  improper 
condition  was  known  to  any  employe  of  the  defendant  company.  4.  No  ev- 
idence to  the  jury. 

"(11)  If  question  ten  is  answered  "Yes,"  give  name  of  such  employe  who 
had  such  notice.    A.  No  answer. 

"(12)  On  December  10  and  11, 1882,  was  said  car  No.  4.657  loaded  with  coal 
at  Rich  Hill,  Mo.,  which  coal  was  to  be  delivered  at  Leavenworth,  Kansas? 
A.  Yes. 

"(13)  Did  said  defendant  then  have  in  its  employ,  at  Rich  Hill,  Missouri, 
careful  and  competent  car  inspectors?    A.  No.     *    *    * 

"(15)  Was  it  the  custom  of  said  inspectors  to  inspect  all  cars  of  defendant 
taken  In  train  at  said  station?    A.  Yes. 

"(16)  Did  said  car  4,657,  on  its  way  to  Leavenworth,  Kansas,  with  said 
coal,  pass  through  Pleasant  Hill,  Missouri?    A.  Yes. 

"(17)  At  said  Pleasant  Hill,  Missouri,  did  defendant  have  in  its  employ 
careful  and  competent  car  Inspectors?  A.  If  so,  they  failed  to  perform  their 
duty. 

"(18)  Was  it  the  custom  of  said  inspectors  t<»  inspect  all  cai-s  of  defendant 
which  passed  through  said  Pleasant  Hill,  Missouri?    A.  Yes. 

"(19)  On  its  way  to  Leavenworth,  Kansas,  on  December  11, 1882,  did  said 
car  pass  through  Kansas  City,  Missouri?    A.  Yes. 

"(20)  At  Kansas  City,  Missouri,  did  defendant,  at  said  time,  have  in  its 
employ  careful  and  competent  inspectors  of  cars?    A.  No. 

"(21)  Was  it  their  custom  to  inspect  all  cars  which  passed  through  Kansas 
City,  Missouri,  on  defendant's  road?    A.  No. 

"(22)  At  Pomeroy  station,  on  the  night  of  December  11,  1882,  did  said 
brake-staff  break  about  5-8  of  an  inch  below  the  ratchet-wheel  on  said  brake? 
A.  Yes. 

"(23)  When  fastened  to  the  car,  how  far  was  said  ratchet-wheel  above  the 
ground?    A.  About  four  feet. 

"(24)  About  how  many  inches  did  said  ratchet-wheel  project  out  from  the 
brake-staff?    A.  About  three  and  one-half  inches. 

"(25)  Was  said  brake-staff  fastened  to  the  end  of  the  car  by  an  iron  clasp 
below  the  ratchet-wheel?    A,  Yes. 

"(26)  Could  a  person  of  ordinary  height,  standing  on  the  ground  by  said 
car,  have  seen  underneath  said  ratchet-wheel  where  said  brake-staff  separated 
or  broke,  without  stooping  down  for  that  purpose?  A.  Yes;  by  stooping 
over  a  little,  and  close  examination. 

"(27)  Did  said  brake-staff  break  and  separate  by  reason  of  a  defect  therein? 
A.  Yes. 

"(28)  If  question  27  is  answered  *  Yes,'  state  what  there  was,  if  anything, 
about  said  brake-staff,  prior  to  the  breaking  of  the  same,  to  indicate  that 
there  was  any  defect  in  the  same.  A.  There  was  a  crack,  which  could  have 
been  seen  by  a  careful  and  ordinary  inspector. 

"(29)  Was  there  anything  in  the  appearance  of  said  brake-staff,  before  the 
same  broke,  to  indicate  that  the  same  was  defective?    A.  Same  as  28. 
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"(30)  If  question  29  is  answered  *  Yes,'  state  fully  what  there  was  in  the 
appearance  of  said  brake-staff,  before  the  same  separated,  to  indicate  that 
there  was  any  crack  or  defect  tlierein.  A,  Tliere  was  a  flaw  about  five- 
sixths  of  an  inch,  indicating  such  a  crack. 

"1(31)  Did  any  officer,  agent,  or  employe  of  the  defendant  company  have 
any  knowledge  or  notice  tlmt  there  was  any  defect  in  said  brake-staff  before 
the  same  separated  at  the  time  plaintiff  was  injured.  A,  They  could  have 
known  by  proper  inspection. 

"(32)  If  question  31  is  answered  •Yes,'  give  name  of  any  such  officer, 
agent,  or  employe  of  the  defendant  who  had  such  knowledge  or  notice,  and 
when  and  wliere  he  or  they  acquired  or  receivetl  the  same.     A, . 

**(33)  How  long  was  plaintiit  confined  to  his  room  by  reason  of  the  injuries 
by  him  sustained?    A.  About  three  months. 

"(34)  At  the  time  plaintiff  was  injured,  how  much  was  he  earning  per 
month?    J..  No  evidence.    [By  agreement.] 

"(35)  Was  the  plaintiff's  leg  amputated  some  ten  inches  below  the  knee. 
A.  Yes. 

"(36)  For  twelve  months  preceding  tlie  present  time,  has  the  plaintiff  had 
an  artificial  leg  or  foot.    A.  Yes. 

"(37)  In  the  use  of  the  same,  does  he  require  any  other  support  or  assist- 
ance than  a  cane  carried  in  one  of  his  hands?    A,  Ko. 

"(38)  By  reason  of  said  injury,  has  his  general  health  been  impaired?  A. 
Yes,  to  some  extent. 

"(39)  If  question  38  is  answered  •  Yes,'  state  to  what  extent,  and  in  what 
manner.    A,  By  change  of  weather,  and  ulceration  of  the  leg. 

"(40)  What  amount,  if  any,  has  plaintiff  paid  out,  or  contracted  to  payout, 
by  reason  of  such  injury?    A,  No  evidence.     [By  agreement.] 

"  (41)  If  the  jury  find  a  general  verdict  for  the  plaintiff,  what  amount  should 
such  general  verdict  allow  to  plaintiff  by  reason  of  his  loss  of  time  as  a  result 
of  said  injury?    A,  No  testimony.     ♦    ♦    ♦ 

"(43)  To  what  extent  has  plaintiff's  ability  to  earn  money  been  impaired  by 
reason  of  such  injury?    A.  Don't  know. 

"(44)  Is  not  the  plaintiff  at  this  time,  and  has  he  not  been  for  more  than 
one  year  last  past,  a  healthy  and  active  man?    A,  No. 

"(45)  If  question  44  is  answered  *  No,'  state  in  what  respect  he  is  at  this 
time  unhealthy?    A.  From  the  effects  of  the  injury. 

"(46)  Was  the  injury  to  the  plaintiff  the  result  of  the  negligence,  in  the 
state  of  Missouri,  of  a  fellow-servant  of  the  plaintiff?  A,  It  was  the  negli- 
gence of  the  defendant. 

"(47)  Was  it  not  the  usual  and  ordinary  custom  of  defendant  to  have  its 
cars  inspected  at  all  leasonable  and  proper  times,  by  careful  and  competent 
Inspectors?  A,  It  was  the  custom,  but  defendant  failed  to  perform  his  duty 
in  this  case. 

"(48)  On  December  11,  1882.  and  prior  thereto,  did  not  the  defendant  have 
in  its  employ  careful  and  competent  car  inspectorc?    A.  No. 

"(49)  If  the  jury  find  that  the  defendant  failed  to  exercise  reasonable  and 
ordinary  care,  by  reason  of  which  the  plaintiff  was  injured,  state  fully  wherein  . 
the  defendant  failed  to  use  reasonable  and  ordinary  care.    A.  By  negligence 
of  ordinary  and  improper  inspection. 

"(50)  Was  the  injury  to  the  plaintiff  the  result  of  one  of  the  ordinary  risks 
and  hazards  of  the  business  in  which  he  was  then  employed?    A,  No. 

"(51)  Prior  to  said  injury  to  the  plaintiff,  did  any  agent,  servant,  or  em- 
ploye of  the  defendant  haveany  notice  or  knowledge  of  the  defect,  if  any,  in 
said  brake-staff?  A,  Yes;  they  could  have  known  by  careful  and  oi*di nary 
inspection. 

"(52)  If  question  51  is  answered  *  Yes,'  give  name  of  such  agent,  employe, 
or  servant  who  had  such  notice.    A.  Unknown  to  the  jury. 
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"(53)  Was  the  injury  to  the  plaintiff  the  result  solely  of  the  failure  of  the 
said  defendant  to  exercise  extraordinary  care  and  diligence?  A.  Yes;  it  was 
the  result  of  the  defendant  failing  to  exercise  ordinary  care. 

"(54)  At  the  time  of  and  prior  to  such  injury  to^the  plaintiff,  was  said 
brake-staff  in  any  manner  out  of  repair  otherwise  than  such  defect  or  flaw 
therein  just  below  the  ratchet-wheel?    A.  No  evidence  of  any  other  defect. 

"(55)  If  question  54  is  answered  « Yes,'  state  in  what  manner  the  same  was 
otherwise  defective  and  out  of  repair.    A,  No  answer. 

"(56)  Was  such  flaw  or  defect  in  said  brake-staff  below  the  ratchet-wbeel 
a  latent  flaw  or  defect?    A.  No. 

"(57)  If  question  56  is  answered  'No,'  state  in  what  manner  the  same 
could  have  be^n  discovered  by  the  use  of  ordinary  and  reasonable  care.  A. 
By  a  careful  and  ordinary  inspection. 

"(58)  At  the  time  of  and  sliortly  before  the  injury  to  the  phiintiff,  was  said 
brake-staff  apparently  in  good  order?    A,  No. 

"(59)  At  the  time  said  car  passe*!  through  Kansas  City,  Missouri,  on  De- 
cember 11,  1882,  on  its  way  to  Leavenworth,  Kansas,  was  the  brake-staff 
thereon  apparently  in  proper  condition?    A.  No;  it  could  not  have  been. 

"(60)  If  question  59  is  answered  *No,'  state  in  what  particular  the  said 
brake-staff  was  not  then  apparently  in  good  order  and  proper  condition.  A. 
By  being  cracked  below  the  ratchet-wheel. 

"(61)  If  question  59  is  answered  « No,*  state  the  name  of  the  officer  or  em- 
ploye of  the  defendant  to  whom  said  brake-staff  appeared  to  be  in  bad  order 
and  condition.    A,  Not  known  to  the  jury. 

"(62)  For  what  length  of  time  had  such  flaw  or  defect  in  said  brake-staff 
existed  prior  to  December  11, 1882?  A,  It  might  have  been  weeks  or  months 
prior  to  the  accident. 

"  (63)  Had  said  car  been  in  constant  use  by  the  defendant  for  several  months 
prioi-  to  December  11,  1882?    A,  Cannot  answer  to  what  extent, 

"(64)  If  question  63  is  answered  «No,'  state  what  portion  of  the  time  it 
had  not  been  in  use  by  the  defendant?    A,  Cannot  answer." 

The  jury  was  asked,  if  they  found  a  general  verdict  for  the  plaintiff,  to 
state  what  suni  was  allowed  for  personal  injury,  and  also  was  asked  what  sum 
they  allowed  for  pain  and  suffering  as  the  result  of  the  injury.  These  ques- 
tions were  not  answered. 

The  defendant  filed  its  motion  for  judgment  upon  the  answers  of  the  jury 
to  the  particular  questions  of  fact  submitted,  the  general  verdict  of  the  jury 
to  the  contrary  notwithstanding.  This  motion  was  overruled.  Thereupon 
the  defendant  filed  its  motion  for  a  new  trial,  which  motion  was  also  over- 
ruled. Judgment  was  then  entered  against  the  defendant,  and  in  favor  of 
the  plaintiff,  upon  the  verdict  of  the  jury,  for  the  sum  of  $10,000  and  all  costs. 
Defendant  excepted,  and  brings  the  case  here. 

Everest  <&  Waggener^  for  plaintiff  in  error.  Hale  <£•  Miller,  Thos,  P.  Fenlon, 
and  Warner  d-  Dean,  for  defendant  in  error. 

HoRTOK,  C.  J.  This  was  an  action  brought  by  John  T.  Dwyer  against  th« 
Missouri  Pacific  Railway  Company  for  damages  for  personal  injuries  alleged 
to  have  resulted  from  the  negligence  of  the  defendant.  The  case  was  tried 
by  the  court  and  a  jury,  and  judgment  was  rendered  for  810,000,  and  costs 
of  suit.  From  this  judgment  the  defendant  prosecutes  a  writ  of  error  to  this 
court. 

The  principal  error  complained  of  is  that  tlie  court  refused  to  sustain  the 
demurrer  of  the  defendant  to  the  evidence  of  the  plaintiff,  and  also  refused  to 
instruct  the  jury  to  return  a  verdict  for  the  defendant.  On  the  trial  the  fol- 
lowing facts  appeared: 

At  the  time  of  the  injuries  complained  of,  December  11, 1882,  Dwyer  was 
in  the  employ  of  the  railway  company  as  a  brakeman  on  a  freight  train  from 
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the  state  line  to  Atchison.  The  injuries  occurred  near  Pomeroy,  a  station  on 
the  railway,  17  miles  from  the  state  line  in  this  state.  Dwyer  came  into  Kan- 
sas City,  on  train  Xo.  24,  at  4:10  P.  M.;  was  to  go  back  at  6:30  P.  M.,  expect- 
ing to  reach  Atchison  at  11:10  p.  M.  On  the  night  of  December  11th,  on  ac- 
count of  waiting  for  a  special  to  be  started  out,  Dwyer's  traiu.  going  to  At- 
cliison,  No.  37,  was  a  little  late.  The  special  started  ahead  of  the  regular 
freight  train,  but,  after  it  had  gone  a  little  distance,  it  was  noticed  there  was 
a  broken  draw-head  on  one  of  the  cars  of  tliat  traini  Upon  a  signal,  Dwyer 
went  forward,  and  helped  set  the  car  out  on  a  side  track.  When  he  got  back 
to  liis  train,  it  was  found  that  one  of  the  cars  on  his  train  had  a  broken  draw- 
head,  and  a  chain  was  sent  for.  The  engineer  pulled  his  engine  up,  and  let 
the  switch-engine  pull  out  the  car  with  the  defective  draw-head.  With  the 
train  were  two  Iron  Mountain  cars  loaded  with  lumber.  These  two  cars 
were  set  out  with  a  switch-engine.  After  this  was  done,  the  train  coupled  . 
up  again.  Orders  had  been  given  for  the  train  to  take  cars  to  Wyandotte, 
Pomeroy,  and  Young.  Tiie  train  stopped  at  Wyandotte,  and  a  car  was  taken 
off.  The  train  then  started,  und  continued  on  until  the  engine  whistled  to 
stop  at  Pomeroy.  This  was  about  8:40  p.  M.  Dwyer  set  the  caboose  brake, 
and  went  forward  to  set  the  brake  on  a  coal  car  next  to  him.  The  number 
of  that  car  was  "4,657,  M.  K.  &  T."  The  brake-stalT  wtis  on  the  north  of  the 
center  of  the  end  of  the  car.  When  Dwyer  took  hold  of  the  brake-staff  to 
twist  it  around,  it  twisted  off  in  his  hands,  and  he  fell  clear  over  the  south 
side  of  the  car;  two  wheels  of  the  car  running  over  his  right  leg,  crushing  his 
ankle  and  foot.  When  the  brake-staff  broke,  and  Dwyer  fell  off  the  car,  he 
held  fast  to  the  staff,  and  carried  it  with  him  to  the  ground.  He  was  taken 
up,  put  into  the  caboose,  and  brought  back  to  the  state  line,  reaching  there 
at  12  o'clock  at  night.  The  next  day,  Dr.  Griffeth ,  a  surgeon  in  Kansas  City, 
Missouri,  amputated  his  leg  about  10  inches  below  the  knee. 

In  1881  and  1882,  the  Missouri,  Kansas  &  Texas  Riulway  was  under  the 
management  of  the  Missouri  Pacific  Railway  Company,  and  Missouri,  Kansas 
&  Texas  cars  were  run  over  the  road  of  that  company.  Car  No.  4,657  wiis 
loaded  with  coal  at  Rich  Hill,  Missouri,  Dt^cember  10th  or  11th;  and,  at  the 
time  Dwyer  fell  under  the  wheels  by  the  breaking  of  the  staff  or  rod,  it  was 
being  drawn  along  with  the  train,  to  be  tidten  off  at  Leavenworth.  It  is  prob- 
able, from  the  evidence,  that  the  car  and  brake-staff  had  boen  in  use  by  the 
company  for  six  or  seven  years,  and  the  staff  or  rod  upon  the  car  was  similar 
to  those  on  all  the  Missouri,  Kansas  &  Texas  cars.  In  April,  1880,  at  Sedalia, 
Missouri,  a  new  body  was  put  upon  the  car,  and  new  trucks  under  it.  At 
that  time  it  waa  the  practice  to  make  careful  examination  of  all  cars  being  re- 
paired, for  all  rotten  timbers  or  defective  irons;  and,  when  found,  these  were 
replaced  by  new  timbers  or  iron.  On  September  13,  1882,  at  Atchison,  the 
sides  of  this  car  were  raised  from  16  to  24  inches. 

It  was  not  the  duty  of  Dwyer  to  look  over  and  inspect  the  brake-staffs  on 
the  cars  of  his  train  to  ascertain  if  everything  was  in  order,  as  that  duty  was 
imposed  upon  the  car  repairers  or  inspectors  in  the  employ  of  the  company 
at  Atchison,  Wyandotte,  Sedalia.  Rich  Hill,  and  other  stations.  It  does  not 
appear  that  the  railway  company,  or  any  of  its  employes,  had  actual  notice  or 
knowledge  of  the  defect  in  the  brake-staff  bi^fore  Dwyer  fell  under  the  wheels; 
and  it  is  insisted  by  the  counsel  for  the  railway  company  that  the  defect  was 
a  latent  one  only,  and  couM  not  have  been  discovered  before  the  injury  by  the 
exercise  of  ordinary  care  and  diligence. 

The  brake-staff  was  used  in  setting  the  brakes  of  the  car  to  which  it  was  at- 
tached, by  the  brakeman  taking  hold  of  the  wheel  at  the  top,  with  his  hands, 
and  using  force  to  turn  it  around.  The  ratchet  or  cog  wheel  of  the  brake- 
staff  resied  on  the  top  of  the  tloor  of  the  freight  car,  four  feet  from  the  ground, 
and  projected  out  from  the  brake-rod  some  three  and  one-half  inches.  The 
brake-staff  was  one  and  one-half  inches  in  diameter,  and  the  ratchet-wheel  six 
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inches.  There  was  a  bracket  or  clasp  to  hold  the  staff  or  rod  on  the  end  of 
the  ear,  five-eighths  of  an  inch  thick,  and  two  and  one-half  inches  wide.  This 
was  fastened  on  the  end  of  the  car  with  bolts  and  nuts  against  the  bottom  of 
the  floor;  the  ratchet  or  cog  wheel  being  about  three  inches  from  the  top  of 
the  iron  bracket  or  clasp.  The  brake-staff  or  rod  on  the  car,  at  the  time  Dwyer 
attempted  to  set  the  brake,  was  so  defective  as  to  be  unsafe  and  dangerous  to 
operate. 

It  has  already  been  decided  by  this  court  that,  as  between  a  railway  com- 
pany and  its  employes,  the  railroad  company  is  not  necessarily  negligent  in  the 
use  of  defective  machinery  not  obviously  defective,  but  it  is  negligent  in  such 
cases  only  where  it  has  notice  of  the  defects,  or  where  it  liiis  failed  to  exercise 
reasonable  and  ordinary  diligence  in  discovering  them  and  in  remedying  them. 
Railroad  Co.  v.  Wagner,  33  Kan.  660;  S.  C.  7  Pac.  Uep.  204.    . 

The  jury  found,  among  other  things,  that  a  person  of  ordinary  height, 
standing  on  the  ground  by  the  car,  and  stooping  over  a  little,  could  have  seen 
underneath  the  ratchet- wli eel  by  close  examination,  where  the  brake-stjiff  sep- 
arated or  broke,  without  stooping  down  for  that  purpose;  also,  that  the  crack 
or  brake  in  the  staff  could  have  been  seen  by  a  careful  and  ordinary  inspector 
before  the  same  broke  off,  and  that  the  old  crack  or  break  in  the  brake-staff 
was  such  a  one  as  could  have  been  known  by  the  railway  company  by  the  ex- 
ercise of  ordinary  care.  As  a  verdict  must  be  founded  upon  evidence,  and  as 
the  jury  can  find  no  fact  not  established  by  or  fairly  inferable  from  the  testi- 
mony given,  the  question  before  us  resolves  itself  into  this:  Was  there  evi- 
dence before  the  jury  to  support  the  special  findings  of  fact?  If  there  was  evi- 
dence to  support  these  findings,  then  there  was  also  evidence  to  support  the 
general  verdict  in  plaintiff's  favor. 

It  appears  that  the  trial  court  has,  by  overruling  the  motion  for  a  new  trial, 
approved  of  the  verdict  and  findings.  Therefore  these  must  be  accepted  as 
just,  if  founded  upon  competent  evidence.  Mailway  Co,  v.  Kunkel,  17  Kan. 
145;  Railroad  Co,  v.  Holt,  29  Kan.  149. 

If  there  was  evidence  to  support  the  special  findings  of  fact  and  general 
verdict,  the  court  committed  no  error  in  refusing  to  susi?ain  the  demurrer  of 
the  defendant,  or  in  refusing  to  instruct  the  jury  to  return  a  verdict  for  the 
defendant.  It  is  not  a  question  of  the  weight  of  evidence,  or  whether  the 
trial  court  might  not  have  set  aside  the  verdict  on  a  motion  for  a  new  trial. 
The  inquiry  is  whether  there  was  sufficient  evidence  before  the  jury  tending 
to  prove  the  liability  of  the  defendant. 

A  careful  examination  of  the  record  satisfies  us  that  there  was  evidence  in 
support  of  the  special  findings  sufficient  to  justify  them.  Tliere  was  evidence 
before  the  jury  tending  to  show  it  was  necessary  for  the  brake-staffs  upon  the 
cars  to  be  kept  in  good  order,  that  they  might  be  operated  with  safety;  that 
these  staffs  or  rods  are  a  very  important  part  of  the  machinery  of  the  train ; 
that  it  was  the  duty  of  inspectors  of  freight  cars  to  examine  carefully  the 
trucks,  draw-heads,  and  brake-staffs;  that  it  was  also  the  duty  of  the  inspect- 
ors at  Wyandotte  to  inspect  the  cars  more  thoroughly  than  at  way-stations; 
that  the  crack  or  break  in  the  brake-staff  was  one-half  an  inch  below  the 
ratchet-wheel,  and  between  the  wheel  and  the  bracket  or  clasp:  that,  imme- 
diately after  the  injury  to  Dwyer,  it  wfis  discovered  the  old  crack  or  break  was 
from  two-thirds  to  five-sixths  of  the  staff  or  rod, — the  jury  placing  it  at  five- 
sixths;  that  one-sixth  only  of  the  rod  was  a  new  break  or  c.ck;  that  this  was 
frash  and  bright;  that  the  others,  the  old  break,  all  rusty;  that  an  inspector 
standing  between  two  cars,  or  passing  between  them,  could  see  under  the 
brake-staff  if  it  was  daylight;  that  the  part  of  the  brake-staff  between  the 
ratchet-wheel  and  bracket  was  exposed  to  view;  that  a  crack  or  break  like  the 
one  in  the  defective  brake-staff  would  grow  more  and  more  visible  with  use; 
and  that  it  was  possible  for  the  defect  in  the  brake-staff  to  have  been  detected 
by  the  naked  eye,  even  if  the  staff  was  straight. 
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W.  H.  Young  arrived  upon  the  ground  shortly  after  the  injury  happened. 
Soon  after,  he  took  charge  of  the  broken  brake-staff,  and  kept  it  securely 
boxed  up  until  the  trial.  The  broken  brake-stafl  was  before  the  jury,  upon 
the  trial,  for  examination.  Young  described  to  the  jury  the  appearance  of 
the  brake-staff  when  he  first  saw  it,  and  the  jury  had  full  opportunity  to  in- 
spect the  staff  or  rod. 

Again,  the  evidence  tends  to  show  that  there  were  not  sufficient  inspectors 
at  Wyandotte,  considering  the  number  of  cars  to  be  examined,  to  make  proper 
inspection  of  the  cars  passing  through  that  station;  that  the  thoroughness  of 
the  work  depended  upon  the  amount  of  time  they  had  at  their  disposal,  and 
the  labor  to  be  done;  that,  as  better  inspection  was  required  there  than  at 
way-stations,  it  was  fairly  inferable  from  the  evidence  that  the  inspectors  at 
Wyandotte  did  not  have  sufficient  time  at  their  disposal  to  discover  the  de* 
fects  in  cars  and  machinery  examined  by  them. 

A  large  amount  of  evidence  was  introduced  on  the  part  of  the  defendant 
tending  to  show  that,  if  brake-stuffs  attached  to  cars  are  straight  and  appar- 
ently ail  right,  it  is  the  custom  or  practice  of  tiie  inspectors  to  do  nothing 
more  than  to  make  a  casual  examination,  and  that  with  such  an  inspection 
it  was  not  probable  a  crack  or  break  of  the  kind  stated  would  be  observable. 
We  do  not  think  that  this  practice  or  custom  would  relieve  the  defendant 
from  liability,  if  the  inspectors  might  have  known  by  the  exercise  of  reason- 
able and  proper  care  on  their  part,  in  examining  the  brake-staff  before  the 
injury,  that  the  defect  existed.  Upon  the  grounds  of  public  policy  a  practice 
or  custom  which  would  permit  the  inspectors  to  let  a  car  be  operated  with  a 
defective  brake-staff,  wtien,  by  the  exercise  of  reasonable  and  proper  care  on 
their  part,  the  defect  could  have  been  discovered  and  remedied,  can  hardly  be 
sustained  as  a  valid  custom.  Railroad  do.  v.  HolU  supra;  Berg  v.  Railway 
Co.,  50  Wis.  419;  S.  0.  7  N.  W.  Rep.  347.  If  a  brake-staff  is  not  to  be  ex- 
amined for  visible  defects  or  cracks  until  it  is  bent  or  broken,  inspection 
would  be  almost  useless.  In  any  event,  it  would  be  no  protection  for  the 
safety  of  the  employes  using  the  brake.  We  do  not  intend  to  intimate  that  a 
railway  company  is  responsible  for  hidden  defects  in  its  cars  or  machinery 
which  cannot  be  discovered  by  careful  inspection.  We  simply  declare  the  riglit 
of  the  plaintiff  to  recover  upon  proof  tending  to  show  that,  by  the  exercise 
of  reasonable  care,  the  company  could  have  ascertained  the  break  or  crack  in 
the  brake-staff  prior  to  the  injury  complained  of. 

In  the  case  at  bar  the  jury  were  expressly  instructed  that  "the  defendant 
was  not  required  to  exercise  extraordinary  care  and  diligence  to  discover 
defects  in  its  machinery,  but  only  ordinary  care."  They  were  further  ex- 
pressly instructed  that  "if  they  found  from  the  evidence  that  the  defect  in  the 
brake-staff,  if  any  existed  at  the  time  of  the  injury,  was  a  latent  defect,  and 
not  discoverable  by  the  use  of  ordinary  care,  then  the  jury  must  And  for  the 
defendant. " 

The  case  of  Railroad  Co.  v.  Wagner,  ^upra,  has  been  referred  to  as  con- 
clusive against  the  right  of  the  plaintiff.  The  distinction  between  the  facts 
proved  in  that  case  and  this  is  marked.  In  that  case  the  switchman  had  full 
knowledge  of  the  defects  in  the  coupling  pins;  but  the  defects  in  the  spring,  or 
appurtenances  connected  with  the  draw-bar,  if  any  existed,  were  wholly  un- 
known, and  could  not  have  been  known  by  the  exercise  of  reasonable  and  or- 
dinary care.  No  negligence  whatever  was  shown  on  the  part  of  the  railroad 
company. 

The  case  of  Smith  v.  Railroad  Co.,  42  Wis.  520,  is  confidently  cited  as  au- 
thority for  the  reversal  of  the  judgment  of  the  trial  court.  In  that  case  the 
brakeman  injured  was  required,  in  his  employment,  "to  look  after  and  in- 
spect the  cars  of  his  train  every  day,  and  see  if  everything  was  in  order,  and 
to  report  and  repair  defects,  if  he  found  any."  The  car  upon  which  the  brake 
shaft  or  rod  broke  was  a  new  one,  which  had  been  taken  into  the  train  but 
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two  or  three  days  prior  to  the  accident,  and  the  only  negligence  that  the  jury 
found  the  railroad  company  guilty  of  "was  in  not  applying  a  proper  and  suffi- 
cient test  to  the  brake-rod. "  The  court  decided  there  was  no  testimony  tend- 
ing to  show  that  the  tests  applied  were  inadequate,  or  not  in  accordance  with 
the  most  approved  methods,  and  therefore  it  was  held  that  the  verdict  was 
not  founded  upon  any  evidence.  In  that  case  the  question  whether  there  was 
proper  inspection  after  the  car  had  been  put  upon  the  railroad  for  use  was  not 
before  the  jury  for  decision.  See,  in  this  connection,  Long  v.  Railway  Co., 
65  Mo.  225. 

In  the  latter  case,  while  a  brakeman  was  in  the  act  of  drawing  the  brake 
of  a  freight  car  which  was  in  motion,  the  upright  rod  broke,  tiie  brake-wheel 
came  off,  and  the  brakeman  fell  to  the  ground.  At  the  point  in  the  rod 
where  it  broke  there  was  a  crack,  which,  however,  was  concealed.  There 
was  a  conflict  of  evidence  as  to  whether  this  crack  was  new  or  of  long  stand- 
ing, and  as  to  the  diligence  used  by  the  railroad  servants  to  discover  the  de- 
fect. The  brakeman  recovered  diimages,  and  the  supreme  court  of  Missouri 
affirmed  the  judgment. 

It  is  also  urged,  for  a  reversal  of  the  judgment,  that  as  the  petition  al- 
leged a  cause  of  action  at  common  law,  if  the  railway  company  had  in  its 
employ  careful  and  competent  inspectors,  it  is  not  liable,  even  though  the  in- 
jury compljiined  of  was  the  result  of  their  negligence.  This,  upon  the  ground 
that  the  inspectors  were  fellow -servants  or  co-employes  of  Dwyer.  The  law 
is  declared  otherwise  in  this  state.  Railroad  Co.  v.  Moore,  29  Kan.  633;  Rail- 
road Co.  V.  Weaver,  35  Kan.  412;  S.  C.  11  Pac.  Rep.  408. 

**In  all  cases  at  common  law,  a  master  assumes  the  duty  towards  his  serv- 
ant of  exercising  reasonable  care  and  diligence  to  provide  the  servant  with  a 
reasonably  safe  place  at  which  to  work,  with  reasonably  safe  machinery,  tools, 
and  implements  to  work  with,  with  reasonably  safe  materials  to  work  upon, 
and  with  suitable  and  competent  fellow-servants  to  work  with  him;  and, 
when  the  master  has  properly  discharged  these  duties,  then,  at  common  law, 
the  servant  assumes  all  the  risks  and  hazards  incident  to  or  attendant  upon 
the  exercise  of  the  particular  employment  or  the  performance  of  the  particular 
work,  including  those  risks  and  hazards  resulting  from  the  possible  negligence 
and  carelessness  of  his  fellow-servants  and  co-employes, and,  at  common  law, 
whenever  the  master  delegates  to  any  officer,  servant,  agent,  or  employe, 
high  or  low,  the  performance  of  any  of  the  duties  above  mentioned,  which  really 
devolve  upon  the  master  himself,  then  sucli  officer,  servant,  agent,  or  employe 
stands  in  place  of  the  master,  and  becomes  a  substitute  for  the  master, — a 
vice-principal, — and  the  master  is  liable  for  his  acts  of  his  negligence,  to  the 
same  extent  as  though  the  master  himself  had  perfonned  the  acts,  or  was 
guilty  of  the  negligence."     Railroad  Co.  v.  Moore,  supra. 

In  this  case,  the  railway  company — the  nuister — delegated  to  inspectors 
the  duty  of  inspecting  the  freight  cars, — which  included  the. trucks,  draw- 
heads,  and  brake-staffs  thereon, — to  see  if  everything  was  in  order,  and  to  re- 
pair defects  if  any  were  obvious  or  visible.  Therefore  the  inspectors  repre- 
sented the  company,  and  w.ere  not  fellow-servants  of  the  plaintiff,  who  was 
only  a  brakeman.  Railway  Co.  v.  Weaver,  supra;  Long  v.  Railroad  Co,, 
supra;  Condon  v.  Railway  Co.,  78  Mo.  567. 

Complaint  is  also  made  that  the  jury  were  not  required  to  answer  what  sum 
they  allowed  for  personal  injury,  and  what  they  allowed  for  pain  and  suffer- 
ing. The  refusal  to  answer  these  questions,  under  the  theory  upon  which 
the  case  was  tried  and  the  verdict  rendered,  is  not  material  error. 

The  only  element  of  which  the  verdict  is  composed  was  the  personal  injury 
—nothing  else.  For  this  the  j  ury  returned  $10,000  as  damages.  The  pain  and 
suffering  of  Dwyer  seem  not  to  have  been  included  therein.  Under  this  aspect 
of  the  case  the  verdict  is  excessive.  There  was  no  evidence  that  Dwyer  was 
earning  anything  at  the  time  of  the  injury,  or  that  he  had  paid  out,  or  contracted 
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to  pay  out,  anything  by  reason  of  the  injury,  or  that  he  lost  any  time  thereby. 
There  was  no  evidence  whatever  as  to  what  extent  his  ability  to  earn  money 
was  impaired.  The  judgment  must  tiierefore  be  reversed  on  the  sole  ground 
that' the  damages  awarded  are  excessive. 

In  many  of  the  states,  appellate  courts  have  adopted  the  practice,  where  the 
damages  are  excessive,  but  the  plaintiff  is  entitled  to  something  substantial, 
of  indicating  the  excess,  and  of  giving,  or  directing  the  trial  court  to  give, 
the  plaintiff  the  option  to  remit  the  excess,  and  allow  him  to  take  judgment 
for  the  residue.  Such  action  on  the  part  of  the  appellate  court  is  no  invasion 
of  the  province  of  the  jury,  or  of  the  rights  of  the  defendant.  Section  542, 
Civil  Code;  Branch  v.  Bass,  5  Sneed,  366;  Baker  v.  City  of  Madison,  62  Wis. 
137;  S.  C.  22  N.  W.  Rep.  141,  583;  Mclntyre  v.  Railroad  Co,,  47  Barb.  515; 
Munayv.  Railroad  Co.,  Id.  196;  S.  C.  affirmed,  48  N.  Y.  655;  Kviseyv, 
Wallace,  36  Cal.  462;  Hahn  v.  Sweazea,  29  Mo.  199;  Belknap  v.  R.  ilroad 
Co,,  49  N.  H.  358;  Collins  v.  City  of  Council  Bluffs,  35  Iowa,  432;  Tofm  of 
Union  v.  Durkes,  38  N.  J.  Law,  21;  Haselmeyery.  McLellan,  24  La.  Ann. 
629;  Boyd  v.  Brovm,  17  Pick.  453;  Watson  v.  Railroad  Co.,  38  Leg.  Int.  138. 

We  have  considered  all  of  the  other  questions  presented  in  the  briefs  and 
iipon  the  arguments,  but  do  not  think  them  important,  and  therefore  make 
no  comment  thereon. 

Adopting  the  practice  now  so  universally  followed  by  the  appellate  courts 
where  the  damages  are  considered  excessive,  to  permit  the  plaintiffs  to  elect 
to  reduce  his  damages  to  a  reasonable  and  proper  sum,  rather  than  be  required 
to  accept  a  new  trial,  this  cause  will  be  remanded,  with  directions  that  if, 
within  30  days  after  the  mandate  of  this  court  shall  be  filed  in  the  trial  court, 
the  plaintiff  below  remits  ;B3,000  of  the  amount  awarded  by  the  verdict,  judg- 
ment shall  be  rendered  in  his  favor,  on  the  verdict,  for  $7,000  and  costs. 
Failing  so  to  do,  there  must  be  a  new  trial. 

(All  the  justices  concurring.) 


<36  Kan.  45) 

WicuiTA  &  W.  R.  Co.  V.  Fechheimee. 
{Supreme  Court  of  Kansas.    December  9,  1886.) 

1.  Railboad  Companies— Right  op  Way— Authority  of  City  Council. 

A  city  council  has  no  authority  to  grant  to  a  railroad  company  a  right  of  way 
over  private  property,  nor  over  a  proposed  extension  of  a  street  which  has  not  yet 
been  opened  or  extended. 

2.  Same- Taking  Land  w;thout  Authority— Remedy  op  Owner. 

Where  a  railroad  company  enters  upon  land,  and  constructs  its  road,  withoat  the 
consent  of  the  land-owner,  and  without  making  compensation  for  the  land  taken 
and  injured,  the  owner  may  pursue  any  one  of  the  several  appropriate  remedies. 
And  may,  where  the  road  is,  initsnature,  design,  and  use,  of  a  permanent  character, 
elect  to  bring  an  action  for  a  permanent  appropriation  and  injury  ;  but  in  such  a 
«ase  it  should  appear  that  the  verdict  and  judgment  included  damages  for  the  en- 
tire injury,  and  it  should  also  clearly  appear,  from  the  pleadings,  or  from  the  evi- 
dence, findings,  and  judgment,  what  interest  in  the  land  the  owner  has  parted  with,, 
and  also  what  interest  has  been  acquired  by  the  company. 

;3.  Trial— Special  Verdict. 

It  is  the  right  of  the  parties  to  have  important  questions  of  fact,  that  are  based  on 
competent  testimony,  and  which  are  within  the  issues  of  the  case,  submitted  to  the 
jury  and  answered  upon  request;  and,  under  the  facts  and  circumstances  of  this 
'.  case,  the  refusal  of  this  right  was  material  error. 

^(Syllalms  by  the  Qmrt.) 

Error  from  Sedgwick  county. 

Gette  Fechheimer  brought  an  action  against  the  Wichita  &  AVestern  Rail- 
road Company,  alleging  that  it  was  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Kansas,  and  that  on  the  first  day  of  August, 
1888,  she  was  the  owner  of  a  tract  of  real  estate  situated  in  Sedgwick  county, 
ithe  boundaries  of  which  were  described.    She  then  alleged  "that  on  or  about 
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the  fifteenth  day  of  August,  1883,  the  said  defendant,  without  the  license  or 
consent  of  the  plaintiff,  by  its  agents,  servants,  and  contractors,  took  posses- 
sion of  a  strip  of  land  forty  rods  in  length,  and  of  twenty-five  feet  in  width, 
off  the  south  side  of  the  said  described  piece  of  land,  for  the  purpose  of  build- 
ing and  constructing  the  line  of  defendant's  railroad;  that  defendant  cut 
down  and  destroyed  a  valuable  hedge  growing  thereon,  fifteen  large  shade 
trees,  twenty  cottonwood  trees,  twenty-five  fruit  trees,  twelve  hundred  heiul 
of  ciibbage.  two  acres  of  tomatoes,  pulled  up  and  injured  a  wire  fence,  ^11  the 
property  of  the  plaintiff,  and  erected  wide  and  high  embankments  on  said 
strip  of  land  so  wrongfully  taken  by  it  as  aforesaid,  put  down  its  own  track, 
and  since  said  fifteentii  day  of  August,  1883,  and  now,  is  running  and  operat- 
ing its  railroad  upon,  across,  and  over  said  land  of  plaintiff;  that  plaintiff's 
residence  is  situated  on  said  described  land,  and  is  about  twenty  feet  from  the 
nortli  line  of  said  twenty-five  foot  strip  of  land,  and,  by  defendant's  operat- 
ing and  running  its  engines  and  cars  along  and  over  said  land,  that  its  noise, 
dirt,  smoke,  and* obstruction  and  shocking  of  the  ground,  whistling,  and 
ringing  of  bells,  plaintiff's  peace,  quiet,  and  comfort  is  disturbed,  and  res- 
idence and  home  greatly  injured,  and  said  property  depreciated  in  value, 
and  water  by  said  embankments  raised  and  floated  back  upon  her  land, — 
whereby  she  is,  by  said  wrongful  acts  of  the  defendant,  damaged  m  her  prop- 
erty, house,  and  comfort  in  the  sum  of  twenty-five  hundred  dollars;  by  de- 
fendant's wrongfully  appropriating  said  twenty-five  foot  strip  of  land,  and 
using  it  as  aforesaid,  she  is  damaged  in  the  sum  of  one  thousand  dollars;  by 
the  defendant's  destroying  the  said  trees,  cabbage,  tomatoes,  fence,  and  hedge 
she  is  damaged  in  the  sum  of  five  hundred  dollars;  wherefore  she  claims  dam- 
ages of  the  said  defendant  in  the  sum  of  four  thousand  dollars,  with  interest 
at  seven  per  cent,  from  the  fifteenth  day  of  August,  1883,  and  costs  of  suit." 

The  answer  of  the  defendant  was — First,  a  general  denial ;  and,  second,  that 
the  defendant's  porperty  was  situated  within  the  city  of  Wichita,  a  city  of 
the  second  class,  and  that,  before  the  grievances  complained  of  by  the  plain- 
tiff, the  city  council  of  the  city  of  Wichita  opened  and  extended  Orme  street 
beyond,  and  in  front  of,  the  plaintiff's  propei'ty,  and  that  prior  to  the  alleged 
grievances  the  mayor  and  council  of  that  city  granted  to  the  nulroad  com- 
pany a  right  of  way  over  Orme  street,  and  in  front  of  the  plaintiff's  premises, 
with  the  right  to  construct  its  railroad,  and  maintain  and  operate  the  same, 
along  the  street,  and  In  front  of  the  premises  of  plaintiff.  The  railroad  com- 
pany denied  that  any  part  of  the  plaintiff's  laud  was  taken  or  used  by  the  de- 
fendant, and  denied  that  she  was  injured  or  damaged  in  any  manner  by  rea- 
son of  the  construction  of  the  road. 

The  case  was  tried  with  a  jury,  and  a  verdict  returned  against  the  com- 
pany for  i$l,400.  A  motion  for  a  new  trial  was  overruled*  aiid  judgment 
given  in  favor  of  the  plaintiff,  and  the  defendant  brings  the  case  here  for  re- 
view. 

Geo.  R.  Peck,  A.  A.  JETurd,  Robert  Dmilapy  and  Houston  &  Bentley,  for 
plaintiff  in  error,    ffatton.  Haggles  &  Parsons,  for  defendant  in  error. 

Johnston,  J.  Gette  Fechheimer  is  the  owner  of  a  tract  of  land  within  the 
limits  of  the  city  of  Wichita.  The  mayor  and  council  of  that  city  granted  the 
Wichita  &  Western  Railroad  Company  a  right  of  way  over  Orme  street,  and 
the  ordinance,  by  its  terms,  also  granted  a  right  of  way  over  a  proposed  ex- 
tension of  that  street,  from  its  western  terminus  to  the  Arkansas  river.  The 
so-called  "extension"  would  pass  over  and  along  the  south  side  of  the  prem- 
ises of  the  defendant  in  error;  but  the  fact  is  that  the  extension  was  only  in 
contemplation,  as  the  street  had  not  yet  been  opened  or  extended  through  or 
past  her  land.  It  was  shown  in  the  evidence  that  the  railroad  company  entered 
upon  her  premises,  and  built  its  road,  before  any  steps  had  been  taken  to  ex- 
tend the  street.    It  also  appears  that  the  company  went  upon  the  land,  erected 
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embankments,  cut  down  hedges  and  trees,  destroyed  vegetables  and  other 
property,  without  her  consent,  without  having  taken  any  steps  to  legally 
appropriate  it  or  condemn  a  right  of  way  over  it,  and  without  making  com- 
pensation. It  cannot  be  claimed  that  the  action  of  the  city  council  gave  the 
railroad  company  any  right  beyond  the  then  terminus  of  Orme  street,  or  justi- 
fied in  any  degree  its  trespass  upon  and  taking  of  the  property  of  the  defend- 
ant in  error  without  compensation. 

The  first  objection  urged  here  is  that  the  court  tried  the  case  upon  the  the- 
ory of  a  permanent  appropriation,  while  the  issue  raised  by  the  pleadings  was 
a  temporary  injui-y,  resulting  from  the  trespass  committed  by  the  plaintiff  in 
error.  The  allegations  of  the  petition  do  not  very  clearly  indicate  the  pur- 
pose of  the  pleader.  Some  of  them  are  framed  upon  the  apparent  theory  of  a 
recovery  for  only  such  damages  as  had  accrued  up  to  the  commencement  of 
the  action,  while  others  are  stated  upon  the  theory  of  an  appropriation  of,  and 
permanent  injury  to,  the  land  of  defendant  in  error.  If  it  is  a  simple  action 
of  trespass  to  recover  for  past  injury,  then  much  of  the  evidence  admitted, 
and  the  instructions  of  the  court,  were  improper.  The  verdict  and  judgment 
in  such  a  case  would  not  include  the  value  of  the  land,  and  would  not  bar  an 
action  for  future  injuries,  or  an  action  in  ejectment  to  recover  the  possession 
of  the  premises  taken.  The  action  of  the  company  in  going  upon  her  land, 
and  constructing  its  road,  without  authority,  and  without  making  compensa- 
tion, was  without  justili cation,  and  the  trespass  furnished  grounds  for  main- 
taining an  action  of  ejectment,  or  injunction,  or  to  recover  damages  for  the 
injuries  consequent  upon  the  trespass.  The  defendant  in  error  was  at  liberty 
to  choose  any  one  of  several  appropriate  remejlips;  but,  if  the  pleadings  only 
warranted  the  recovery  of  compensation  for  the  damages  occasioned  by  the 
company  down  to  the  time  of  bringing  the  suit,  the  judgment  would  not  oiv- 
erate  to  transfer  any  title  or  easement  to  the  company.  She  now  says  that 
she  elected  to  bring  her  action  for  a  permanent  appropriation  and  injury,  and 
tried  the  case  upon  that  theory;  and,  probably,  the  allegations  of  the  petition 
may  be  regarded  as  sufficient  to  accomplish  that  purpose.  The  railroad,  in  its 
nature,  design,  and  use,  is  of  a  permanent  cliaracter.  Besides,  the  construc- 
tion of  the  railroad  bridge  over  the  Arkansas  river,  near  the  injured  prem- 
ises, shows  that  the  company  treated  and  intended  the  road  as  a  permanent 
structure,  and,  as  most  of  the  injuries  complained  of  are  permanent  in  their 
nature,  we  think  she  could  elect  to  bring  lier  action  for  all  present  and  future 
damages.  The  manner  in  which  she  conducted  the  cjise,  and  testimony  of- 
fered by  her,  indicate  that  she  was  seeking  a  recovery  of  compensation  for 
the  entire  injury,  present  and  prospective.  The  rulings  of  the  court  in  the 
admission  of  testimony,  and  the  instructions  given  in  regard  to  the  measure 
of  damages,  indicate  that  the  court  proceeded  upon  the  same  theory.  In  order 
to  bar  any  future  actions  for  damages,  and  to  make  the  present  action  con- 
clusive between  the  parties,  it  should  clearly  appear,  either  by  the  admissions 
in  the  pleadings,  or  from  the  evidence  and  judgment,  just  what  interest  the 
land-owner  has  parted  with,  and  what  has  been  acquired  by  the  company. 
If,  from  the  record,  we  could  ascertain  the  quantity  and  boundaries  of  the 
land  taken  and  interest  acquired  by  the  company,  and  that  the  value  thereof 
was  included  in  the  verdict  and  judgment,  we  might  be  justified  in  holding 
the  case  one  for  permanent  appropriation  and  injury.  An  examination  of  the 
record,  however,  leaves  us  in  considerable  doubt  on  this  question. 

But  if  we  take  the  view  of  the  defendant  in  error,  that  she  could  and  did 
elect  to  treat  the  trespass  as  a  permanent  appropriation  and  injury,  we  are 
still  compelled  to  reverse  the  judgment. 

The  defendant  below  asked  twenty-seven  questions  of  fact,  all  but  six  of 
which  the  court  directed  the  jury  not  to  answer.  Quite  a  number  of  the 
questions  asked  might  well  have  been  allowed;  but,  in  view  of  the  testimony, 
the  disallowance  of  some  of  them  was  not  material  error.    Among  those  that 
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were  disallowed,  and  are  deemed  material,  we  quote  the  following:  ** Question 
19.  What  portion  of  the  defendant's  premises,  if  any,  was  actually  occupied  by 
the  defendant  at  the  commencement  of  this  action  and  before,  if  any?''  **Q. 
22.  Wtiat  portion  of  damages  do  you  allow  the  plaintiff  in  your  general  ver- 
dict by  reason  of  the  occupation  of  a  portion  of  the  premises  of  the  defendant, 
if  any?*'  **Q,  25.  What  damages  do  you  allow  in  your  general  verdict  by 
reason  of  the  alleged  overflow  of  the  plaintiff's  premises?''  Question  19  re- 
lated to  one  of  the  essential  matters  in  dispute.  There  was  testimony  upon 
the  question,  and,  if  the  theory  of  the  defendant  in  error  is  to  be  adopted,  it 
is  highly  important  to  both  of  the  parties  that  the  quantity  of  land  taken 
should  be  found  and  stated.  The  inquiry  embraced  in  question  22  is  of  equal 
or  greater  importance.  The  defendant  in  error  alleged  in  her  petition  that, 
by  reason  of  the  taking  and  occupation  of  a  portion  of  her  premises,  she  was 
damaged  in  the  sum  of  SltOOO.  This  is  one  of  the  chief  elements  of  damage 
upon  which  she  offered  proof,  and  the  testimony  of  the  respective  parties 
on  this  question  is  contradictory.  Another  of  the  principal  facts  upon  which 
testimony  was  given,  was  whether  the  construction  of  the  road  resulted  in  an 
overflow  of  the  plaintiff's  premises,  and  much  testimony  was  received  in  an 
attempt  to  establish  the  damage  caused  by  the  overflow.  According  to 
the  testimony  of  the  defendant  in  error,  this  was  one  of  the  principal  ele- 
ments of  damage  in  the  case,  while  the  plaintiff  in  error  claimed,  and 
sought  to  show,  that  no  overflow  had  been  occasioned  by  the  embankments 
which  it  had  erected,  and  no  damage  accrued  to  the  defendant  in  this  respect 
from  the  building  of  the  road.  The  question,  therefore,  embodied  a  material 
question  in  the  case,  which  was  based  on  the  evidence,  and  the  defendant  had 
a  right  to  know  what  amount  of  injury,  if  any,  was  done  in  that  way.  It 
was  the  right  of  the  plaintiff  in  eiTor  to  have  important  questions  of  fact  like 
these  submitted  and  answered  by  the  jury.  They  were  based  on  competent 
testimony,  and  were  within  the  issues  of  the  case;  arid  in  view  of  the  theory 
on  which  the  ciise  was  tried,  and  the  doubt  respecting  what  damages  are  in- 
cluded in  the  verdict  and  judgment,  we  think  the  refusal  to  submit  the 
questions  is  material  error.  Bent  v.  Philbrick,  16  Kan.  190;  City  of  Wyan- 
dotte v.  Gibson,  25  Kan.  243;  Atchison,  T.  &  S.  F.  JK.  Co.  v.  Pltmkett,  Id. 
198;  Morrow  v.  Commissioners  Saline  Co,,  21  Kan.  484. 

The  judgment  of  the  district  court  will  therefore  be  reversed,  and  the  cause 
remanded  for  another  trial. 

(All  the  justices  concurring.) 

(14  Or.  82) 

Fain  v.  Smith  and  others. 
{Supreme  Court  of  Oregon,    November  8, 1886.) 

1.  Deed— Delivert— Death  of  Geantob— Infancy  of  Gbantbbb  —  Guardianship  of 

Grantor. 

Where  a  person  signs,  seals,  and  acknowledges  a  deed  in  due  form  of  law,  pur- 
porting to  convey  certain  property  to  his  children,  who  are  infants  of  tender  years, 
but  retains  possession  of  it  until  his  death,  and  during  that  time  manages  the  prop- 
erty, and  receives  its  rents  and  profits,  such  deed  is  not  operative  without  delivery, 
and  the  grantor  remains  seized  of  the  property  until  the  time  of  his  death,  notwith- 
standing the  fact  that  he  is  the  father  and  natural  guardian  of  the  grantees.^ 

2.  Dower— Undeliverbd  Deed. 

In  such  circumstances,  the  grantor's  widow  is  entitled  to  the  enjoyment  of  a  life- 
estate  of  one-third  of  the  lands  as  her  dower  thereof. 

Ejectment.    Judgment  for  plaintiff.    Defendant  appeals. 
W,  Lair  Hill,  for  appellants,  Smith  and  others.     W.  H.  Adams,  for  re- 
spondent, Fain. 

» Delivery  of  a  deed  is  essential  to  give  it  effect.  Hibberd  v.  Smith,  (Cal.)  8  Pac.  Rep. 
46;  8.  C.  4  Pac.  Rep.  473;  Bank  of  Healdsburg  v.  Bailhace,  (Cal.)  4  Pac.  Rep.  106:  Ire- 
land V.  Geraghty,  15  Fed.  Rep.  35;  In  re  Guyer,  (Iowa,)  28  N.  W.  Rep.  826^  and  note. 
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Lord,  C.  J.    This  is  an  action  in  ejectment  for  dower  in  two  lots  of  land 

in  Portland.     The  complaint  alleges  that  W.  B.  Fain  died  on  the day 

of ,  seized  of  an  estate  of  an  inheritance  in  the  land  in  controversy; 

that  the  plaintiff,  who  is  respondent  herein,  is  his  widow,  and  as  such  is  en- 
titled to  the  enjoyment  of  a  life-estate  of  one-third  of  said  lands,  as  her  dower 
thereof.  The  answer  denies  that  Fain  was  seized  of  an  estate  of  inheritavice 
in  the  disputed  premises,  and  claims  that  the  two  defendants  are  the  owners 
thereof.     William  B.  Fain  is  the  admitted  source  of  the  title. 

From  the  admission  in  the  pleadings,  and  the  facts  stipulated  and  found, 
the  case  presented  is  briefly  this:  The  plaintiff  is  the  widow  of  William  B. 
Fain,  and  the  defendants  are  his  children  by  a  former  wife,  and  the  land  in 
controversy  was  owned  by  him  during  the  life-time  of  the  mother  of  the  de- 
fendants, and  at  the  time  of  her  death.  When  the  defendants  were  children 
of  tender  years,  their  mother  being  dead,  and  Fain  at  that  time  being  the 
owner  of  considerable  property  besides  that  which  is  now  in  dispute,  he  signed, 
sealed,  and  acknowledged,  in  due  fomi  of  law,  a  deed  purporting  to  convey  the 
property  in  controversy  to  his  two  children,  the  defendants.  This  deed  was 
never  delivered  to  any  person  for  the  children,  but  remained  in  the  possession 

of  the  grantor  to  the  time  of  his  death,  a  period  of years.     During  that 

time  he  managed  the  property,  and  received  its  rents  and  profits.  The  court 
found  as  a  fact — the  trial  being  without  a  jury— that  when  Fain  made  the  deed 
it  was  not  his  intention  to  deliver  it,  and  adjudged  that  he  was  at  the  time 
of  his  death  seized  of  an  estate  of  inheritance  in  the  property  in  controversy, 
and  that  the  plaintiff  was  entitled  to  dower  thereof. 

Upon  this  stnte  of  facts  a  single  question  is  presenteil  by  this  appeal:  Was 
William  B.  Fain  the  owner  of  the  land  at  the  time  of  his  death?  If  he  was, 
it  is  admitted  that  the  judgment  must  be  sustained ;  otherwise  it  is  error,  and 
must  be  reversed.  The  general  rule  that  a  conveyance  of  land  is  not  com- 
pletely executed,  so  aS'to  vest  title,  without  delivery, is  not  controverted;  but 
it  is  insisted  that  the  rule  is  not  univei*sal,  and  that  the  case  under  consider- 
ation constitutes  an  exception  to  which  it  is  not  applicable,  neither  upon  rea- 
son nor  authority.  The  distinction  claimed  is  this:  That,  in  deeds  where 
both  parties  are  sui  juris,  there  are  two  parties  to  be  consulted, — he  who  con- 
veys the  title  and  he  to  whom  it  is  conveyed;  and  that  when,  as  in  the  great 
majority,  or  nearly  all,  of  such  cases,  the  grantee  gives,  or  obligates  himself 
to  give,  something  in  exchange  for  the  land  conveyed,  or  there  is  a  considera- 
tion of  disadvantage  to  the  grantee,  such  as  the  payment  of  the  money,  t-lie 
assumption  of  some  obligation,  the  carrying  of  some  burden,  which  moves  the 
grant9r  to  execute  the  deed,  then,  the  transaction  being  simply  a  contract  or 
bargain  between  the  vendor  and  vendee,  it  is  necessary  there  be  an  accept- 
ance of  thf3  deed  by  the  latter,  which  there  could  not  be  without  delivery,  or 
something  tantamount  to  delivery,  by  the  former.  Hence  the  general  rule 
that  delivery  of  the  deed  is  necessary  to  pass  title.  But,  it  is  contended, 
when  the  grantee  is  an  infant  of  tender  years,  incapable  of  consenting  to  the 
transaction,  and  the  conveyance  is  wholly  voluntary,  imposing  no  burden  on 
the  grantee,  or  his  estate,  delivery  of  the  deed  is  not  necessary;  that  such  a 
transaction  is  wholly  unilateral,  and  the  grantee,  who  is  only  a  passive  party, 
is  not  required  to  do  or  consent  to  anything  in  order  to  give  efficacy  to  the 
deed;  and  consequently,  if  it  appear,  in  such  case,  that  it  was  the  intention 
of  the  grantor  to  vest  Ihe  title  by  the  deed,  it  is  operative  without  delivery. 
It  is  therefore  claimed  when  the  facts  disclose,  as  here,  that  the  deed  was 
made  as  a  voluntary  settlement  of  property  on  infants  of  tender  years,  and  of 
whom  the  grantor  is  the  father  and  natural  guardian,  the  fact  of  signing, 
sealing,  and  acknowledging  the  deed  is  strong  evidence,  or  at  least  sufficient 
prima  faciCy  to  prove  the  intention  of  the  grantor  to  vest  the  title,  in  the  ab- 
sence of  any  facts  or  circumstances  to  qualify  or  rebut  it.  There  are  some 
t  cited,  to  which  we  have  not  had  access,  in  some  of  the  authorities  to 
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which  we  shall  presently  refer,  that  appear  to  maintain  this  result;  but  the 
principle,  as  deduced  by  the  text  writers,  and  sustained  by  the  current  of  de- 
cisions, is  undeniably  to  the  effect  that  delivery  is  essential  to  the  validity  of 
a  deed,  whether  it  be  a  conveyance  for  a  valuable  consideration,  or  a  mere 
voluntary  conveyance,  in  consideration  of  love  and  affection. 

The  delivery  is  defined  to  be  that  part  of  the  operation  in  executing  the  deed 
by  which  the  grantor  signifies  his  intention  when  and  how  it  is  to  take  effect. 
Williams,  Ileal  Prop.  147  etseq.  It  is  required  by  the  law,  in  oi"der  to  demon- 
strate beyond  doubt  that  the  party  making  the  deed  meant  it  to  be  his  act. 
No  precise  formulary  is  required.  It  is  not  necessary  tliere  should  be  an 
actual  handing  over  of  the  instrument  to  constitute  a  delivery.  A  deed  may 
be  delivered  by  doing  something  and  saying  nothing,  or  by  saying  something 
and  doing  nothing,  or  it  may  be  by  both.  Shep.  Touch.  57.  "But  by  one  or 
both  of  tljese,"  Spencer,  J.,  said,  "it  must  be  made."  Jackson  v.  Phipps, 
12  Johns.  421;  Byera  v.  McClanahan,  6  Gill  &  J.  256;  Stewart  v.  Redditt, 
3  Md.  79.  "It  is  elementary  law,"  said  Virgin,  J.,  "that  the  delivery  or*  a 
deed  is  as  indispensable  as  the  seal  or  signature  of  the  grantor.  Without  this 
act  on  tlie  part  of  the  grantor,  by  wliich  he  makes  known,  first,  his  deter- 
Uiination  to  consummate  the  conveyance,  all  the  preceding  formalities  are  im- 
potent to  impart  validity  to  it  as  a  solemn  instrument  of  title.  No  formulary 
of  words  or  acts  is  prescribed  as  essential  to  render  an  instrument  the  deed  of 
a  person  sealing  it.  It  may  be  done  by  acts  or  words,  or  by  both;  by  the 
grantor  himself,  or  by  another  by  the  grantor's  authority  precedent,  or  assent 
subsequent,  with  the  i  ntent  thereby  to  gi  ve  it  effect  as  his  deed, "  etc.  Brown 
V.  Brown^  Q^  Me.  316.  Nor  is  it  essential  to  the  complete  execution  of  the 
deed  that  it  should  be  delivered  to  the  party  intended  to  be  benefited  by  it. 
It  may  be  valid  although  it  remains  in  the  possession  of  the  grantor.  In 
quite  a  number  of  cases  it  has  been  held  that  there  maybe  a  delivery  of  a  deed 
effectual  to  pass  the  title  without  an  actual  surrender  of  the  possession  of  the 
deed.  But  none  of  these,  when  examined  in  the  light  of  the  facts,  proceed 
on  the  ground  that  delivery  is  unnecessary.  In  all  there  is  something  tanta- 
mount or  equivalent,  from  which  it  satisfactorily  appears  that  there  was  an 
intention  to  pass  the  title,  or,  what  is  the  same,  to  make  the  deed  a  present 
operative  conveyance. 

In  Doe  V.  Knight,  5  Barn.  &  C.  671,  the  grantor  at  the  time  of  the  execu- 
tion of  the  deed  said,  in  the  presence  of  the  subscribing  witness,  "I  deliver 
this  as  my  act  and  deed."  The  grantee  was  not  present,  and  he  kept  posses- 
sion of  the  deed.  Afterwards  he  handed  the  deed  to  his  sister,  saying,  "Here, 
Bess,  keep  this;  it  belongs  to  Mr.  Garnons,"  who  was  the  grantee.  The  jury 
found  tliat  the  grantor  parted  with  the  possession  and  all  power  and  control 
over  the  deed,  and  that  the  sister  held  it  for  Mr.  Garnons  free  from  the  dis- 
position and  control  of  the  brother.  The  court  held  this  a  good  delivery  for 
the  use  of  the  grantee.  After  reviewing  several  authorities,  Bayley,  J., 
said:  "Upon  these  authorities  it  seems  to  me  that,  where  an  instrument  is 
formally  sealed  and  delivered,  and  there  is  nothing  to  qualify  the  delivery 
but  the  keeping  of  the  deed  in  the  hands  of  the  executing  party, — nothing  to 
show  that  he  did  not  intend  it  to  operate  immediately, — that  it  is  a  valid  and 
effectual  deed,  and  that  delivery  to  the  party  who  is  intended  to  take  It*  or  to 
any  person  for  his  use,  is  not  essential."  Strong  as  this  language  may  be  re- 
garded,— obiter,  as  it  is  declared  by  Dixon,  J.,  in  Baker  v.  Prutsman,  30  Wis. 
644, — ^yet  eliminate  the  factof  a  subsequent  actual  delivery  to  the  sister  for  the 
use  of  the  grantee,  upon  which  the  verdict  of  the  jury  was  founded,  and  there 
is  still  left  the  decisive  manifestation  of  the  intention  of  the  grantor  to  be 
presently  bound  by  the  express  words,  "I  deliver  this  as  jny  act  and  deed." 
Certainly  there  is  nothing  in  this  ott-quoted  case  (which  is  considered  as  car- 
rying the  law  as  far  as  any  of  the  cases)  that  can  serve  the  purpose  of  the  de- 
fendants. 
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In  .Tenos  v.  Wickham,  106  E.  C.  L.  381,  S.  C.  108  E.  C.  L.  435,  and  ulti- 
mately decided  in  the  house  of  lords,  (108  E.  C.  L.  861,)  Blackburn,  J., 
said:  "As  soon  as  there  are  acts  or  words  sulRcient  to  show  that  it  was  in- 
tended by  the  party  to  be  executed  as  his  deed,  presently  binding  on  him,  it 
is  sufficient.  The  most  apt  and  expressive  mode  of  indicating  such  an  inten- 
tion is  to  hand  It  over,  saying,  *  I  deliver  this  as  my  deed;'  but  any  other 
words  or  acts  that  sufficiently  show  that  it  was  intended  to  be  finally  executed 
will  do  as  well.  And  it  is  clear,  on  the  authoi-ities  as  well  as  the  reason  of 
the  thing,  that  the  deed  is  binding  on  the  obligor  before  it  comes  into  the  cus- 
tody of  the  obligee,  nay,  before  he  even  knows  of  it;  though,  of  course,  if  he 
has  not  previously  assented  to  the  making  of  the  deed,  the  obligee  may  refuse 
it."  This  does  not  seem  to  be  any  more  than  declaring  that,  in  determining 
what  will  constitute  a  sufficient  delivery,  the  intention  is  the  controlling  ele- 
ment, when  there  are  any  circumstances  which  go  to  make  out  a  delivery. 
It  is  the  presence  of  such  facts,  not  the  absence  of  them,  that  are  indicative 
of  the  intention  of  the  party  to  be  presently  bound  to  part  with  the  deed,  and, 
of  course,  to  pass  the  title.  All  this  shows  that  it  is  necessary  there  be  some- 
thing evincing  the  intent  of  the  party  to  make  his  deed  presently  binding 
on  him;  and  what  is  that  something  but  the  facts  and  circumstances  which 
go  to  make  out  a  delivery,  from  which  such  intent  is  inferred? 

In  Souverhye  v.  Arden,  1  Johns.  Ch.  256,  Chancellor  Kent  says  that  "a 
voluntary  settlement,  fairly  made,  is  always  binding  in  equity  upon  the 
grantor,  unless  there  be  clear  and  decisive  proof  that  he  never  parted,  nor 
intended  to  part,  with  the  possession  of  the  deed;  and,  even  if  he  retains  it, 
the  weight  of  authority  is  decidedly  in  favor  of  its  validity,  unless  there  be 
other  circumstances,  besides  the  mere  fact  of  his  retaining  it,  to  show  it  was 
not  intended  to  be  absolute."  This  is  the  case  mainly  relied  upon  to  support 
the  plaintiff's  case.  But,  in  respect  to  the  facts  and  circumstances  of  that 
case,  it  was  equally  as  pointed  as  the  case  of  Doe  v.  Knight,  sn^ra,  and  the 
opinion  of  the  chancellor  must  be  interpreted  in  the  light  of  the  facts  before 
him.  Do  that,  and  it  cannot  be  maintained  that  the  chancellor  intended  to 
be  understood  as  saying  that  delivery  was  unnecessary,  or  more  than  that 
the  facts  in  evidence  proved  and  satisfied  him  there  was  a  valid  delivery  in 
law.  Indeed,  so  far  as  my  examination  has  extended,  the  ground  in  equity 
upon  which  many  of  the  deeds  in  the  nature  of  a  family  settlement  have  been 
upheld  is  that  there  was  a  constructive  delivery,  and  not  that  delivery  was 
unnecessary,  or  could  be  dispensed  with. 

In  Farrar  v.  Biidges,  5  Humph.  411,  a  bill  was  filed  in  chancery  to  com- 
pel Bridges  to  deliver  up  a  deed  of  conveyance,  signed,  sealed,  and  delivered, 
which  he  had  retained  in  his  custody.  IIeese,  J.,  in  delivering  the  opinion 
of  the  court,  said:  "If  no  condition  is  annexed,  if  nothing  remains  to  be  per- 
formed in  order  to  give  effect  to  the  instrument,  its  signing,  sealing,  and  at- 
testation, as  a  valid  instrument  between  the  parties,  will  make  it  complete 
and  effectual,  although  the  instrument  may  l)e  left  in  the  possession  of  the 
grantor."  This  excerpt,  without  reference  to  the  facta,  or  taken  in  con- 
nection with  other  portions  of  the  opinion,  is  liable  to  give  the  impression 
that  a  delivery  may  be  dispensed  with.  But  the  facts  of  the  case  show  that 
a  contract  for  the  sale  of  the  land  had  been  consnm mated  by  the  payment  of 
the  purchase  money,  and  that  the  deed  was  executed  in  pursuance  thereof,  all 
parties  being  present,  and  the  subscribing  witnesses  testifying  that,  when 
they  left,  the  deed  was  lying  on  the  table,  and  that  they  understood  that  the 
contract  of  sale  had  previously  taken  place,  and  that  the  deed  which  they  had 
witnessed  was  the  final  consummation  of  the  matter.  At  this  point  Beese, 
J.,  said:  "The  testimony  of  these  witnesses  does  not  establish,  indeed,  any 
formal,  ceremonious  delivery;  such  delivery  is  not  necessary,  and  does  not 
very  often  take  place;"  and  then  follows  the  quotation  above  recited.  Now, 
this  does  not  exclude  the  necessity  or  essentiality  of  a  delivery,  or  that  a  d^ 


Digitized  by 


Google 


Or.]  FAIN   V.  SMITH.  369 

lively  had  not  been  made.  The  evidence  proved  a  consummated  transaction 
and  intent  to  pass  title,  which  in  law  included  a  delivery;  not,  "indeed,  any 
formal  or  ceremonious  delivery,"  for  that  kind  of  delivery  the  court  thought 
was  unnecessary,  and  seldom  took  place.  See,  also,  Payne  v.  Powell,  5  Bush, 
248;  Scrugham  y.-Wood,  15  Wend.  544;  Ward  v.  Ward,  2  Hayw.  (N.  C.) 

It  is  true  that  the  law  may  imply  that  a  party  will  accept  that  which  is  for 
his  benefit,  and  especially  of  infants  of  tender  years,  incapable  of  giving  legal 
assent,  or  of  acceptance.  But  the  fact  of  acceptance,  when  presumed,  as- 
sumes there  was  a  delivery.  It  is  not  perceived  how  the  application  of  this 
doctrine  of  the  law  can  aid  the  hypothesis  of  the  defendants.  So,  too,  there 
are  cases  in  which  it  has  been  held  that  the  recording  of  a  deed  was  sufficient 
evidence  of  a  delivery,  notwithstanding  the  fact  that  the  grantor  retained 
the  custody  of  the  deed,  on  the  ground  that  it  was  a  manifestation  of  the  in- 
tention of  the  party  to  be  presently  bound,  or  to  make  the  deed  presently  op- 
erative. But  it  is  unnecessary  to  refer  to  these  cases,  for  the  absence  of  the 
fact  renders  them  inapplicable. 

In  Ireland  v.  Qera^hty,  15  Fed.  Rep.  39,  it  was  held  that  when  a  deed  in  fee- 
simple  was  made  by  parents  to  their  child,  who  was  but  little  mare  than  four 
months  old,  conveying  to  such  child  certain  town  lots,  which  were  never  de- 
livered to  the  grantee,  and,  considering  the  immature  age  of  the  grantee,  it 
was  perhaps  impossible  to  have  made  such  a  delivery,  and  unnecessary  that 
it  should  have  been  made,  yet  that  the  grantor  in  such  deed  should  do  some 
act  manifesting  an  intention  to  deliver  the  deed,  and  that  where  such  deed 
was  never  recorded  or  published,  or  in  any  way,  by  either  of  the  parents, 
ever  after  alluded  to,  in  such  way  as  to  show  that  they,  or  either  of  them,  con- 
sidered it  a  consummated  transaction,  the  deed  is  an  inoperative  conveyance. 
This  case  presses  hard  on  the  contention  of  the  defendants.  It  shows  tliat 
though  a  deed  may  be  duly  written  and  sealed  and  signed,  it  is  of  no  effect 
without  delivery;  that,  unless  something  more  is  done,  the  transaction  is  in- 
complete to  give  it  legal  existence  as  a  deed ;  that  there  must  be  something 
else  decisive  of  the  intention  of  the  grantor,  from  which  the  fact  of  delivery 
may  be  inferred,  to  make  it  a  consummated  transaction,  and  give  it  validity 
as  a  dped. 

In  Wood  V.  Ingraham,  3  Strob.  Eq.  105,  Chancellor  Caldwell  said:  "Tlie 
current  of  decisions  has  already  gone  sufficiently  far  to  enable  the  courts  to 
carry  out  the  intention  of  the  donor  to  protect  the  rights  of  the  donee,  but 
they  have  never  presumed  delivery  without  some  evidence  that  it  was  the  in- 
tention of  the  donor,  and  no  case  can  be  found  that  would  warrant  the  con- 
clusion that  a  delivery  had  been  made  merely  because  the  grantor  had  signed 
and  sealed  the  instrument  without  any  further  act  or  declaration." 

In  Fisher  v.  Hall,  41  N.  Y.  421,  Daniels,  J.,  in  delivering  the  opinion  of 
the  court,  said:  '*It  is  not  necessary  that  the  grantee,  or  his  agent  or  servant, 
should  be  present  at  the  execution,  in  order  to  have  such  delivery  of  the  in- 
strument niade  as  will  give  it  operative  vitality  and  effect.  But  it  is  neces- 
sary that  it  should  be  placed  within  the  power  of  some  other  person,  for  the 
grantee's  use,  or  that  the  grantor  shall  unequivocally  indicate  it  to  be  his  in- 
tention that  the  instrument  shall  take  effort  as  a  conveyance  of  the  property, 
in  order  to  have  it  produce  that  result.  The  mere  subscribing  and  sealing, 
accompanied  with  the  ordinai*y  attestation  of  these  acts  by  the  witnesses, 
which  is  all  there  is  any  reason  for  supposing  was  done  in  the  present  in- 
8tance«  followed  by  the  grantor  keeping  the  deed  in  his  custody,  and  his  con- 
tinued possession  of  the  premises,  are  not  sufficient  to  constitute  a  legal  de- 
liveiy  of  a  sealed  instrument.  Several  old  authorities  in  equity  were  cited 
upon  the  argument  for  the  purpose  of  showing  the  rule  to  be  different  from 
this  statement  of  it;  and  it  must  be  confessed  that  they  appeared  to  maintain 
that  result,  but  they  iue  evidently  so  directly  opposite  to  the  entire  current  of 
v.l2p.no.l0-— 24 
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modern  authority,  both  in  the  courts  of  this  and  the  other  states,  as  well  as 
the  United  States,  as  to  require  them  to  be  repudiated  by  this  court.  A  rule 
of  law  by  which  a  voluntary  deed,  executed  by  the  grantor,  afterwards  re- 
tained by  him,  during  his  life,  In  his  own  exclusive  possession  and  control, 
and  never  delivered  to  any  one  by  him,  or  declared  by  the  grantor  to  be  in- 
tended as  a  present  operative  conveyance,  could  be  permitted  to  take  effect  as 
a  transmission  of  the  title,  is  so  inconsistent  with  every  substantial  right  of 
property  as  to  deserve  no  toleration  whatever  from  any  intelligent  court, 
either  of  law  or  equity." 

The  result  of  the  authorities  is  that,  after  a  writing  has  been  signed  and 
sealed  and  acknowledged,  any  acts  or  words  or  circumstances  decisive  of  the 
intention  of  the  grantor  to  consummate  and  to  part  with  it  are  sufficient  to 
constitute  a  delivery,  and  give  it  validity  as  a  deed.  Fulton  v.  Fulton^  48 
Barb.  591;  McLean  v.  Button,  19  Barb.  450;  Brlruskerhoff  v.  Lawrence,  2 
Sandf.  Ch.406;  Zimmerman  y,Streeper,lb  Pa. St.  147;  Shurtleffw. Francis^ 
118  Mass.  154;  Bryan  v.  W^a^A,  2  Oilman,  557;  Gunnell  v.  CockerilL  79  111. 
79;  S.  C.  S^l]\.S19;Ruekmany,Rtu:kman/S2  N.  J.Eq.259;  Cook\,Broum, 
34  N.  H.  460;  Younge  v.  Quilheau,  3  Wall.  636;  Hxiey  v.  Huey,  65  Mo.  689; 
Johnson  V.  Farley,  45  N.  H.  505;  BHttain  v.  Work,  13  Neb.  347;  S.  C.  14 
N.  W.  Rep.  421 ;  Duer  v.  James,  42  Md.  492 :  Thatcher  v.  St.  Andrew's  Church, 
37  Mich.  264;  Monk,  Notes,  13  Eng.  R.  786. 

We  discover  no  error,  and  the  result  is  that  the  judgment  must  be  affirmed; 
and  it  is  so  ordered. 

Straiian,  J.,  did  not  sit  in  this  case. 

(14  Or.  256)  d  ^     *u 

CpoPER  ©.  Blair  and  others. 

{Supreme  Court  of  Oregon.    December  6,  1886.) 

Troveh  and  Conversion — Several  Defendants — Independent  Acts — Nonsuit. 

In  an  action  to  recover  damages  for  the  conversion  of  wheat  stored  in  a  ware- 
house, where  the  plaintiff  sues  several  defendants  jointly,  and  they  file  separate  an- 
swers, each  alleging  that  the  wheat  which  they  took  was  their  own  property  also 
stored  in  the  warehouse,  and  the  evidence  ottered  by  the  plaintiff  fails  to  show  that 
the  defendants  did  not  act  independently  of  each  other,  the  plaintiff  cannot,  upon 
his  complaint,  recover  severally  against  each  of  the  defendants,  and  a  nonsuit  is 
])roper]y  granted. 

Appeal  from  circuit  court,  Benton  county. 

Action  to  recover  damages  for  conversion.     J^onsuit.    Plaintiff  appeals. 
John  Kelsy  and  /.  W,  Rayhum*  for  appellant.    John  Burnett,  J.  R.  Bry- 
son,  and  Tilmon  Ford,  for  respondents. 

Thayer,  J.  The  appellant  commenced  an  action  in  the  court  below  against 
the  respondents  to  recover  damages  for  an  alleged  conversion  of  a  quantity  of 
wheat  which  the  appellant  had  stored  with  the  respondent  Blair  at  Corvallis, 
Benton  county,  Oregon.  Blair  had  two  warehouses,  in  which  he  received 
wheat  for  storage,  and  dealt  in  buying  and  selling  wheat.  He  received  from 
appellant  833  bushels,  October  25,  1882,  at  his  warehouse,  on  First  street, 
Gorvallis;  416  7-60  bushels,  September  19, 1885,  at  the  same  warehouse;  and 
at  or  about  that  time  received  from  him  716  46-60  bushels  at  same  warehouse. 
A  part  of  the  wheat  so  stored  the  appellant  subsequently  sold  to  Blair.  He 
alleges  that  he  had  1,365  bushels  and  some  pounds  of  wheat  after  the  sale  to 
Blair,  which  he  charged  the  respondent  with  having  converteil.  The  re- 
spondents, the  Salem  Capitol  Flouring-mills  Company,  Limited,  J.  E.  Henkle, 
Jacob  Henkle,  and  John  Kitson,  and  W.  B.  Hamilton,  Zephin  Job,  and  B. 
R.  Job,  answered  separately;  that  is,  the  flouring-mills  company  filed  its  an- 
swer; the  Henkles  and  Kitson,  who  were  partners,  filed  their  answer  jointly; 
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and  Hamilton  and  Zephin  and  B.  B.  Job,  who  were  also  partners,  filed  their 
answer  jointly.  The  said  respondents  in  their  said  several  answers  denied 
the  main  allegations  of  the  complaint,  and  set  up  certain  new  matter.  The 
flouring-mills  company  alleged  that  they  purchased  and  paid  full  cash  value 
for  all  of  the  wheat  they  received,  or  that  came  into  their  possession,  at  or 
about  the  time  of  the  alleged  conversion.  Henkle  &  Co.  alleged  that  they 
were  the  owners  of  a  quantity  of  wheat  which  had  been  stored  in  said  ware- 
house; that  it  was  mixed  in  bins  with  other  wheat  of  like  grade  and  quality, 
with  the  assent  of  the  owners  thereof;  and  that  they  took  only  2,800  bushels 
of  wheat,  which  was  a  less  amount  than  that  stored  therein  belonging  to 
them,  and  which  was  delivered  to  them  by  said  Blair.  And  Hamilton  &  Co. 
alleged  that  they  were  the  owners  of  about  13,132  bushels  of  wheat,  which 
had  theretofore  been  stored  in  said  warehouse,  mixed  as  Henkle  &  Co.'s  wheat 
was,  and  that  Blair  delivered  the  same  to  them;  which  wheat,  so  received  by 
the  respondents,  was  alleged  in  the  several  answers  to  be  the  wheat  they  were 
charged  with  having  converted.  The  said  Blair  filed  no  answer  to  the  com- 
plaint. 

Upon  the  trial  of  the  action  the  respondents'  counsel  contended  that  there 
could  be  no  recovery  against  the  respondents  unless  the  alleged  conversion  of 
the  wheat  was  their  joint  act,  and  the  circuit  judge  who  presided  at  the  trial 
seemed  to  be  of  that  opinion,  as  he  finally  nonsuited  the  appellant  apparently 
upon  the  ground  that  the  respondents'  acts  in  the  premises  were  several;  that 
is,  the  flouring-mills  company  acted  for  themselves,  Henkle  &  Co.  for  them- 
selves, and  Hamilton  &  Co.  for  themselves.  The  theory  of  the  appellant's 
counsel  seems  to  have  been  that  they  had  a  right,  after  proving  the  amount  of 
wheat  appellant  had  in  the  warehouse  at  the  time  of  the  alleged  conversion, 
to  show  how  much  the  flouring-mills  company  took  out  of  it,  how  much 
Henkle  &  Co.  took  out  of  it,  and  how  much  Hamilton  &  Co.  took  out  of  it; 
and,  after  ascertaining  what  portion  of  the  wheat  so  taken  belonged  to  him, 
recover  from  said  several  companies  the  amount  taken  by  them,  respectively, 
of  his  wheat. 

It  must  be  conceded,!  think, that  these  several  companies  acted  independently 
of  each  other  in  what  tliey  did  in  regard  to  the  taking  of  thfe  wheat.  There 
is  not  the  slightest  trace  of  testimony  in  the  case,  as  I  can  discover,  that  they 
combined  or  co-operated  in  taking  away  any  wheat  from  the  warehouse  in 
question.  The  taking  was  at  different  times,  and  was  clearly  several  acts, 
and  resulted  from  their  several  motives.  Each  company  took  the  wheat  they 
supposed  they  were  severally  entitled  to,  and  at  their  own  instance  and  upon 
their  own  responsibility;  and,  unless  the  appellant's  counsel  can  maintain 
the  theory  before  indicated,  the  nonsuit  granted  by  the  circuit  judge  must 
stand.  There  were  a  number  of  exceptions  taken  to  the  rulings  of  the 
court  at  the  trial  in  excluding  testimony  offered  upon  the  part  of  the  appel- 
lant; but  they  are  unimportant,  unless  the  appellant  had  the  right  to  recover 
severally  against  the  respondents,  as  before  indicated. 

The  view  the  appellant's  counsel  suggested  in  reference  to  this  question 
seems  hardly  tenable;  yet  it  has  been  presented  with  much  force  and  ability, 
and  is  sustained  by  many  of  the  earlier  decisions.  Jackson  v.  WoodSy  6  Johns. 
278,  and  cases  there  cited.  That  was  a  case  of  ejectment  against  five  defend- 
ants, who  entered  into  the  consent  rule  jointly,  and  pleaded  jointly.  Two  of 
the  lessors  of  the  plaintiff  proved  title  to  the  premises  in  themselves,  and  that 
the  defendants  were  in  possession  in  separate  and  distinct  parts,  but  not  jointly. 
The  juiy  found  each  defendant  separately  guilty  as  to  that  ])art  of  the  prem- 
ises in  his  separate  possession,  and  not  guilty  as  to  the  other  parts  possessed 
by  the  other  defendants;  and  the  court  held  that  the  plaintiff  was  entitled  to 
judgment  against  all  the  defendants  severally  according  to  the  verdict.  Kent, 
who  was  then  chief  justice  of  the  court,  laid  it  down  as  a  rule  in  actions  for 
torts  against  several  who  joined  in  the  plea  that  the  jury  might  find  some 
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guilty  of  part,  or  at  one  time,  and  the  other  guilty  of  another  part,  or  at  an- 
other time,  and  that  in  either  of  those  cases  they  might  assess  several  dam- 
ages; and  referred  to  several  early  English  cases  tliat  sanctioned  such  course. 

The  case  is  very- similar  in  principle  to  that  of  Jacksonv,  Hazen^  2  Johns. 
437.  There  the  action  was  against  five  defendants,  who  entered  into  the  con- 
sent rule  jointly,  and  pleaded  jointly;  but  it  appeared  upon  the  trial  that  two 
of  them  occupied  distinct  parcels  of  the  premises  in  severalty,  and  that  the 
other  three  possessed  the  residue  of  the  premises  jointly.  Ford,  for  the  plain- 
tiff, contended  that  all  the  facts  necessary  to  be  proved  in  an  action  for  tres- 
pass were  admitted  by  the  consent  rule,  and  that  the  defendants  could  have 
prevented  the  difficulty  and  hardship  that  might  arise  out  of  a  claim  to  the 
mesne  profits  by  appearing  separately  for  their  distinct  parcels;  but  the 
court  held  that  the  plaintiff  was  bound  to  prove  a  joint  possession  of  all  the 
defendants,  and  that  the  two  defendants  who  held  separately  were  entitled 
to  judgment  against  the  plaintiff..  Spencer,  J.,  who  delivered  the  opinion 
of  tlie  court,  said  that  the  only  case  which  seemed  to  warrant  a  general  judg- 
ment against  all  the  defendants  was  that  of  Claxmorev,  Searle,  1  Ld.  Raym. 
729,  which  stated  the  practice  to  be,  where  some  of  tlie  defendants  appeared 
at  the  trial  and  confessed  lease,  entry,  and  ouster,  and  the  others  did  not,  that 
with  regard  to  such  as  did  not  appear,  a  verdict  was  to  be  enteredfor  their 
not  appearing  to  confess,  etc.;  but  the  court  held  that  this  rule  did  not  pro- 
ceed upon  the  principle  arising  in  the  case;  nor  did  it  necessarily  follow  that 
the  rule  contemplated  distinct  possession  as  to  those  who  did  not  confess;  that 
in  many  respects  there  was  an  analogy  between  actions  of  ejectment  and  tres- 
pass, and  perhaps  in  all  respects,  except  as  to  the  quantity  of  interest  neces- 
sary to  maintain  the  one  or  the  other;  that,  in  an  action  of  trespass  against 
several,  it  would  not  be  competent  for  the  plaintiff  to  give  in  evidence  the  dis- 
tinct acts  of  tlie  individuiils,  without  showing  also  that  such  acts  were  in  per- 
formance of  a  concert  and  agreement  among  all  the  defendants.  Then,  and 
in  that  case  only,  would  all  be  responsible  for  the  act  of  each.  In  this  view 
Chief  Justice  Kent  and  Van  Ness,  J.,  concurred. 

These  two  cases  have  been  refeiTed  to  in  subsequent  decisions  of  the  New 
York  courts,  but  have  never  been  cited  except  in  ejectment  proceedings  as 
they  were  conducted  at  common  law ;  and  all  that  is  said  by  the  court  in  either 
of  them  is  only  authority  in  ejectment  suits  as  formerly  prosecuted.  The 
doctrine  those  cases  attempted  to  establish  was  evidently  intended  to  soften 
the  rigor  of  the  rules  in  ejectment  cases.  A  strict  enforcement  of  them  left 
the  defendant  no  grounds  to  stand  upon  except  to  defeat  the  lessor's  claim  of 
title  to  the  premises,  as  he  was  compelled  to  confess  the  leasing,  entry,  and 
ouster  as  a  condition  upon  which  he  was  permitted  to  defend.  This,  however, 
operated  as  no  hardship,  except  where  the  action  was  against  several,  each 
occupying  distinct  parcels  of  the  demanded  premises.  In  that  case,  if  the  fic- 
tion of  law  applicable  to  that  class  of  actions  were  carried  out  literally,  the 
defendants  would  each  have  to  confess,  or  be  deemed  to  have  confessed,  the 
ouster  as  to  the  whole,  and  be  liable  to  the  whole  amount  of  mesne  profits; 
and  to  avoid  so  palpable  an  injustice  it  was  necessary  either  to  compel  the 
plaintiff  to  enter  into  a  separate  consent  rule  with  each  defendant,  or  not  al- 
low a  recovery  without  proving  a  joint  possession  of  all  the  defendants,  as  in 
Jackson  v.  Hazen,  or  by  allowing  a  finding  of  guilty  against  each  defendant 
separately  as  to  the  part  of  the  premises  in  his  separate  possession,  and  not 
guilty  as  to  the  balance,  as  in  Jackson  v.  Woods,  It  was  only  an  expedient 
adopted  to  prevent  injustice;  and,  in  order  to  preserve  consistency,  I  imagine, 
Chancellor  Kent,  in  the  latter  case,  cited  the  authorities,  in  Cro.  Car.,  and 
the  case  in  the  exchequer  chamber,  and  in  11  Coke,  and  from  Tidd,  Pr.;  for 
1  very  much  doubt  that  that  distinguished  jurist  would  ever  have  decided,  as 
an  abstract  question,  that  parties  severally  committing  distinct  trespasses 
could  be  united  in  an  action,  and  several  judgments  be  recovered  against 
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them.  Whatever  may  have  been  the  rnle  upon  the  subject  in  the  English 
courts,  no  such  practice  ever  obtained  in  the  United  States,  unless  under  spe- 
cial statutory  provision.  Nor  do  I  believe  that  the  later  English  authorities 
recognize  any  such  doctrine. 

Ohitty  says:  *' And,  if  a  joint  action  of  trespass  be  brought  against  several 
persons,  the  plaintiff  cannot  declare  for  an  assault  and  battery  by  one,  and 
for  the  taking  away  of  goods  by  the  others,  because  these  trespasses  are  of 
several  natures.  And  in  trover  against  several  defendants  all  cannot  be  found 
guilty  in  the  same  court  without  proof  of  a  joint  conversion  by  all. "  1  Chit. 
PI.  86.  And  it  is  declared  in  note  i  to  the  case  of  Wilbraham  v.  SnoWy  2  Saund. 
pt.  1,  p.  47,  in  these  words:  "It  is  plain  that  several  defendants  cannot  be 
found  guilty  in  trover  without  evidence  of  a  joint  conversion.  Therefore, 
where  bankrupts  and  their  assignees  were  joined  as  defendants  in  an  action 
of  trover,  and  a  verdict  passed  against  all  the  defendants  upon  evidence  that 
the  bankrupts,  before  their  bankruptcy,  had  converted  the  goods  of  the  plain- 
tiff by  pledging  them  without  authority,  and  that  the  assignees,  after  the 
bankruptcy,  had  refused  to  deliver  thein  up  on  demand,  the  court  held  that 
the  conversions  were  separate,  and  granted  a  new  trial  for  want  of  evidence 
of  a  joint  conversion;"  citing  NiooU  v.  Glennie,  1  Maule  &  S.  588.  In  Add. 
Torts,  g  1321,  the  same  rule  is  declared,  and  same  reference  made  to  1 
Maule  &  8  588.  The  author  further  remarks  in  that  section  that,  "where 
an  action  has  been  brought  against  several  joint  trespassers,  the  evidence 
must  be  confined  to  the  joint  offenses  in  which  all  are  implicated."  Mr. 
Pomeroy,  in  his  work  on  Remedial  nights  and  Remedies,  in  section  308, 
after  stating,  in  the  previous  section,  that  those  who  have  united  in  the  com- 
mission of  a  tort  to  the  person  or  the  property,  whether  the  injury  be  done  by 
force,  or  be  the  result  of  negligence  or  want  of  skill  or  of  fniud  and  deceit, 
are  generally  liable  to  the  injured  party  without  any  restriction  or  limit  upon 
his  choice  of  defendants  against  whom  he  may  proceed,  says:  "  In  order, 
however,  that  the  general  rule  thus  stated  should  apply,  and  a  union  of 
wrong-doers  in  one  action  should  be  possible,  there  must  be  some  community 
in  the  wrong-doing  among  the  parties  who  are  to  be  united  as  co-defendants. 
The  injury  must  in  some  sense  be  their  joint  work.  It  is  not  enough  that 
the  injured  party  has,  on  certain  grounds,  a  cause  of  action  against  one  for 
the  physical  torts  done  to  himself  or  his  property,  and  has,  on  entirely  differ- 
ent grounds,  a  cause  of  action  against  another  for  the  same  physical  tort. 
There  must  be  something  more  than  the  existence  of  two  separate  causes  of 
action  for  the  same  act  or  default  to  enable  him  to  join  the  two  parties  liable 
in  the  single  action."  This  principle,  he  there  says,  is  of  universal  applica- 
tion. In  Forbes  v.  Marshy  15  Conn.  384,  the  court  held  that,  where  the 
plaintiff  in  an  action  of  trover  against  B.  and  C,  introduced  evidence  proving 
a  conversion  by  B.  only,  without  the  participation  or  knowledge  of  C,  that  it 
was  not  then  competent  to  prove  a  distinct  conversion  by  C. 

This  was  the  predicament  the  appellant  found  himself  in  at  the  trial  of  this 
case.  He  had  joined  the  three  parties,  the  flouring-mills  company,  Henkle  & 
Co.,  and  Hamilton  &  Co.,  in  a  single  action,  and  then  attempted  to  introduce 
evidence  proving  a  conversion  by  one  of  them  only.  He  could  only  be  per- 
mitted to  prove  an  act  of  conversion  upon  the  part  of  one  of  the  parties  under 
an  offer  to  show  that  the  others  participated  in  the  act  in  someway;  and,  un* 
less  he  could  make  such  showing,  he  would  be  confined  to  his  claim  against  the 
one  party.  Or  he  might  have  been  permitted  to  show  that  all  the  parties  took 
and  carried  away  the  wheat  at  different  times,  under  an  offer  to  show  that  there 
had  been  a  combination  entered  into  between  them  for  that  purpose;  and,  if 
he  failed  to  show  the  common  purpose,  he  would  have  had  to  submit  to  a  non- 
suit unless  the  court  pennilted  him  to  amend  his  complaint,  and  proceed 
against  one  of  the  parties.  Section  99  of  the  Civil  Code  is  broad  enough,  I 
think,  to  have  allowed  such  an  amendment;  but  to  attempt  to  proceed  against 
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the  respondents  jointly  on  account  of  a  several  liability  is  not  warranted  by 
law  in  such  a  case  as  this  was.  We  virtually  held  that  in  Bahms  v.  Sears,  11 
Pac.  Rep.  891,  (recently  decided  by  this  court.)  The  difficulty  in  this  class  of 
cases  has  been  in  attempting  to  apply  the  general  rule  that  torts  are  joint  and 
several,  and  that  in  a  joint  action  against  several  defendants  one  or  more  may 
be  found  guilty,  and  the  others  acquitted;  but  in  the  class  of  cases  to  which  that 
rule  applies,  as  was  said  by  Judge  Dillon  in  Turner  v.  Hitchcock,  20  Iowa, 
316,  the  injury  sued  for  is  an  entirety.  "The  injury  is  single,  though  the 
wrong-doers  may  be  numerous. "  It  has  no  application  to  a  case  wheredistinct 
injuries  have  been  committed  by  the  several  defendants.  If  B.  were  to  go  to 
A.'s  barn,  and  unlawfully  Ciirry  away  10  bushels  of  his  wheat,  and  C,  in  like 
manner,  were  to  go  at  another  time,  and  carry  away  80  bushels  more,  and 
there  had  been  no  concert  of  action  between  them  in  the  matter,  but  each  had 
acted  for  himself,  it  would  be  absurd  to  sue  them  together  in  one  action  for* 
the  conversion  of  the  amount  of  wheat  so  taken.  Yet  this  is  the  position  the 
appellant  occupied  in  the  case  at  circuit,  and  he  either  had  to  confine  his  proof 
to  one  of  the  acts,  and  to  the  party  committing  it,  or  obtain  leave  of  the  court 
to  amend  his  complaint  after  the  proofs  disclosed  the  dilemma  he  wiis  in,  or 
submit  to  a  nonsuit.  There  could  have  been  only  one  recovery  in  the  case, 
and  that  had  to  be  against  the  party  or  pju-ties  who  did  the  act  for  which  it 
was  obtained. 

In  Currier  v.  Swan,  63  Me.  323,  in  an  action  of  trespass  for  an  assault 
against  four  parties,  the  jury  rendered  a  verdict  in  regular  form  against  them 
all,  but  appended  to  it  an  opportionment  of  the  damages  among  them  sever- 
ally. The  coui*t  held  that  the  appended  part  must  be  rejected;  that  but  one 
verdict  could  be  rendered,  and  that,  thei'efore,  the  damages  must  be  joint,  and 
not  several;  that  the  question  was,  what  damages  had  the  plaintiff  sustained? 
and  that  for  these,  whatever  they  were,  ail  the  participants  in  the  assault 
were  liable;  that  there  were  no  degrees  of  guilt;  and  referred  to  several  Mas- 
sachusetts cases  as  sustaining  that  view.  And  in  Sutherland  on  Damages  it 
is  said  that  "the  extent  of  individual  participation  in,  or  of  expected  benefit 
from,  a  joint  tort  is  immaterial;  each  and  all  the  tort  feasors  are  liable  for 
the  entire  damage."     1  Suth.  Dam.  211. 

We  think  the  judgment  of  the  circuit  court  should  be  affirmed. 


(U  Or.  201) 

Lancaster  v.  McDonald. 

(Sujtreme  Court  of  Oregon,    December  6,  1886.) 

1.  Appeal — From  Justice's  Court — N;oTicB  —  8uFFiciEifCY— Gen.  Laws  Or  571,  J  09; 

Civil  Code,  ^  523. 

Under  section  69,  Gen.  Laws  Or.  571,  providing  that  an  appeal  may  be  taken  from 
jjnstice's  court  "by  serving  a  notice  thereof  on  the  adverse  party,  and  filingthe  orig- 
mal,  with  the  proof  of  service  indorsed  thereon,  with  the  justice,  •  *  *"  a  no- 
tice is  sufficient  which  is  in  writing,  and  gives  the  title  of  the  action,  and  states  that 
the  appeal  is  taken  from  the  judgment  of  a  court  named  "in  the  above-entitled  ac- 
tion/'upon  a  (lay  stated,  "in  favor  of  the  above-named  plaintiff,  and  against  the 
above-named  defendant."    See,  also,  Civil  Code,  2523. 

2.  Same — Proof  of  Service — Objection  not  Made  iw  Court  Below. 

An  objection  to  the  sufficiency  of  the  proof  of  service  of  a  notice  of  appeal  from 
justice's  court  to  the  circuit  court  cannot  be  reviewed,  on  an  appeal  to  the  supreme 
court,  when  no  such  objection  was  raised  in  the  circuit  court. 

Appeal  from  circuit  court,  Douglas  county. 

Appellant  in  person.     C.  A,  Sehlbrede,  for  respondent,  Lancaster. 

Strahan,  J.  The  plaintiff  commenced  his  action  against  the  defendant 
before  a  justice  of  the  peace  of  Yoncalla  precinct,  in  Douglas  county,  to  re- 
cover against  the  defendant  $76,  where  he  had  judgment  for  the  full  amount 
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oniroed,  from  which  the  defendant  appealed  to  the  circuit  court.     The  de- 
fendant's notice  of  appeal  is  as  follows  : 

"In  the  Justice's  CJourt  for  Yoncalla  Precinct,  Douglas  Ck)UNTY, 

State  of  Oregon. 
"/.  jy.  Lancaster^  Plaintiffs  v.  James  McDonald,  DpfetidanL 
"CIVIL  action  to  recover  money. 
"To  J.  E,  Lancaatery  and  C,  A,  Sehlbrede,  his  Attorney :    You  are  hereby 
notified  that  James  McDonald,  the  defendant,  appeals  to  the  circuit  court  of 
the  state  of  Oregon  for  the  county  of  Douglas,  from  the  judgment  of  the  jus- 
tice's court  for  Yoncalla  precinct,  Douglas  county,  Oregon,  given  and  entered 
therein  in  the  above-entitled  action  on  the  fourth  day  of  August,  1885,  in  fa- 
vor of  above-named  plaintiff,  and  against  the  above-named  defendant. 

"James  McDonald,  Defendant,  in  Person." 

The  following  indorsement  was  on  said  notice  when  it  was  filed  with  the 
justice,  on  the  tv^enty-seventh  day  of  August,  1885: 

"I  hereby  accept  service  of  the  within  notice  of  appeal  this  twentieth  day 
of  August,  1885. 

"C.  A.  Sehlbrede,  Atty.  for  J.  H.  Lancaster,  Plfif." 

Also  the  following: 

"I  hereby  certify  that  I  served  the  within  notice  of  appeal  on  the  twenty- 
fourth  day  of  August,  1885,  and  delivered  a  copy  of  the  same  on  the  twenty- 
fifth  day  of  August,  1885,  on  the  plaintiff  in  person  or  J.  H.  Lancaster. 

"John  G.  Samler,  Constable." 

The  respondent  appeared  in  the  circuit  court  by  his  attorney,  and  filed  a 
motion  to  dismiss  the  appeal  on  two  grounds:  (1)  That  no  sufiicient  notice  of 
appeal  has  been  given;  and  (2)  that  the  certificate  of  the  justice  of  the  peace 
who  ceilified  the  transcript  to  this  court  is  insufficient.  The  court  sustained 
this  motion,  and  dismissed  the  appeal,  from  which  judgment  this  appeal  is 
taken. 

The  respondent  seeks  to  sustain  the  ruling  of  the  court  below  on  two 
grounds:  (1)  That  the  notice  of  appeal  is  fatally  defective;  and  (2)  that  proof 
of  service  of  the  notice  of  appeal  is  not  sufficient  to  give  the  circuit  court 
jurisdiction. 

There  is  no  statute  in  this  state  defining  what  a  notice  of  appeal  shall  con- 
tain, but  the  act  regulating  appeals  from  justices*  courts  (Qen.  Laws,  471,  § 
69)  provides.  "An  appeal  is  taken  by  serving  a  notice  thereof  on  the  adverse 
party,  and  filing  the  original,  with  the  proof  of  service  indorsed  thereon,  with 
the  justice,  and  by  giving  the  undertaking  for  the  costs  of  the  appeal,  iis  here- 
inafter provided."  "Notice, "  in  the  sense  here  used,  simply  means  the  mak- 
ing known  to  the  adverse  party  the  fact  that  an  appeal  is  taken  in  the  partic- 
ular case.  If  the  notice  accomplishes  this,  and  is  in  writing,  the  statute  is 
complied  with.    No  rigid  technicality  is,  or  ought  to  be,  required  or  permitted. 

In  addition  to  the  section  noticed  above,  the  Civil  Code,  §  523,  prescribes  a 
rule  applicable  to  notices  generally,  and  which  I  think  may  properly  be  ap- 
plied to  notices  of  appeal  from  justices'  courts.  The  section  is  as  follows: 
"A  notice  or  other  paper  is  valid  and  effectual,  although  detective  either  in 
respect  to  the  title  of  the  action  or  suit  in  which  it  is  made,  or  in  the  name  of 
the  court  or  the  parties,  if  it  intelligibly  refer  to  such  action  or  suit."  It  is 
true  this  section,  by  its  tenns,  only  refers  to  defects  in  respect  to  the  title  of 
the  action  or  suit,  or  the  name  of  the  court  or  the  parties;  still  I  think  it  fur- 
nishes the  correct  rule  for  determining  the  sufficiency  of  the  notice  in  other 
respects.  The  test  is,  does  the  notice  intelligibly  refer  to  such  action  or  suit? 
If  it  does,  there  is  no  reason  for  holding  it  to  be  defective  or  insufficient.  In 
such  case  it  cannot  deceive  or  mislead  the  party  for  whom  it  is  intended,  and 
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accomplishes  every  purpose  designed  by  law ;  and  such  seems  to  have  been 
the  view  taken  by  this  court  in  Moorehouae  v.  Cox,  11  Pac.  Rep.  71.  In  that 
case  the  defect  was  this:  The  notice  of  appeal  described  the  judgment  as  hav- 
ing been  rendered  on  the  twenty-second  day  of  December ,  whereas  it  appeared 
from  the  transcript  to  have  been  rendered  on  the  twenty-second  of  November, 
Lord,  J.»  said:  "It  is  manifest  from  the  notice  itself,  the  undertaking  filed, 
and  the  transcript,  that  it  was  a  mere  clerical  oversight  or  mistake,  and  inno 
way  could  have  misled  or  injured  the  respondent,^*  The  words  of  the  ex- 
tract which  I  have  italicised  furnish  the  true  test,  and  are,  in  substance,  of 
the  same  import  as  section  623,  supra. 

Counsel  for  the  respondent  refers  to  Lewis  y,  Lewis,  4  Or.  209;  Christian 
v.  Evans,  5  Or.  253;  and  Lu>se  v.  Luse,  9  Or.  149, — as  authority  to  sustain  the 
ruling  of  the  court  below.  In  the  case  of  Lewis  v.  Lewis,  supra,  the  appeal 
was  from  a  decree,  and  the  notice  was  held  sufficient.  Besides,  if  the  test  laid 
down  in  that  case  by  Mr.  Justice  McArthur  be  applied  to  this  notice,  it  will 
be  found  to  be  sufficient.  In  Christian  v.  Evans,  supra,  Mr.  Ju3tice  Mc- 
Arthur, again  speaking  for  the  court,  said:  "As  the  notice  in  this  case  is 
defective  in  not  describing  the  judgment  and  naming  the  parties  thereto,  it 
falls  within  the  rule  of  the  cases  cited,  and  the  motion  to  dismiss  must  pre- 
vail." 

I  think  these  cases,  properly  understood,  hold  no  more  than  that  the  notice 
of  appeal  must  contain  such  matter  of  description  as  that,  by  fair  construc- 
tion and  reasonable  intendment,  the  court  can  say  the  appeal  is  taken  in  the 
particular  case,  and,  to  determine  this,  the  court  must  take  the  entire  record 
together.  The  notice  in  this  case  recites  that  the  appeal  "is  from  the  judg- 
ment of  the  justice's  court  in  Yoncalla  precinct,  Douglas  county,  Oregon, 
given  and  entered  therein  in  the  above-entitled  action  on  the  fourth  day  of 
August,  1885,  in  favor  of  the  above-named  plaintiff,  and  against  the  above- 
named  defendant. "  This  clearly  identifies  the  judgment  appealed  from.  Any- 
thing beyond  this,  by  way  of  description,  would  be  useless  and  unnepessary 
verbiage.  In  LiLse  v.  Luse,  supra,  the  notide  of  appeal  was  probably  insuffi- 
cient, but  the  facts  were  wholly  unlike  those  now  before  the  court.  AVe  there- 
fore hold  that  the  notice  of  appeal  in  this  case  is  clearly  sufficient. 

In  reaching  this  conclusion  I  have  not  overlooked  Neppach  v.  Jordan,  13 
Or.  246;  S.  G.  10  Pac.  Rep.  341.  This  court  there  said:  "The  court  must  be 
able  to  identify  the  judgment  from  the  notice.  Can  it  be  done  in  this  case? 
Evidently  so."  It  is  said  further:  "A  notice  is  also  sufficient  in  which  the 
essential  facts  required  in  a  notice  may  be  made  out  by  reasonable  intend- 
ment." It  is  true  there  are  expressions  in  that  opinion  that  may  appear 
to  require  greater  particularity  than  this,  but  they  were  not  necessary  to  the 
determination  of  the  cause. 

The  other  objection,  raised  here  for  the  first  time,  as  to  the  insufficiency  of 
the  proof  of  the  service  of  the  notice  of  appeal,  is  highly  technical,  and  we 
very  much  question  whether  the  respondent  can  be  heard  to  insist  upon  it,  in 
view  of  the  facts.  The  admission  indorsed  on  the  notice  by  respondent's  at- 
torney was  doubtless  made  in  good  faith  at  the  time,  and  was  intended  to  be 
a  valid  and  sufficient  admission  of  service.  No  objection  was  made  to  the 
sufficiency  of  the  proof  of  service  in  the  court  below.  The  parties  there  acted 
upon  it, — assumed  it  to  be  sufficient, — and  we  think  they  cannot  now  be  per- 
mitted to  question  it  in  this  court  for  the  first  time.  The  general  rule  in 
such  cases  is  that  the  parties  are  confined  upon  the  argument  to  the  particular 
grounds  of  objection  specified  in  the  motion. 

The  other  point  presented  by  the  motion  to  dismiss  the  appeal  in  the  court 
below  does  not  seem  to  be  insisted  upon  here,  and  will  not  be  noticed. 

The  judgment  appealed  from  will  be  reversed,  and  the  cause  remanded  to 
the  court  below  for  further  proceedings* 
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(14  Or.  UZ) 

Selbt  ©.  City  of  Portland. 

(Supreme  Court  of  Oregon.    December  6,  1886.) 

Officb  akd  Officbr—Salaby— Action  for—Officer  de  Facto. 

An  action  against  a  city  by  a  police  officer  who  has  been  displaced,  to  recover 
the  salary  of  the  office,  cannot  be  maintained,  while  the  office  is  occupied  b^r  an 
officer  d«/acto,  until  the  right  to  the  office  has  been  judicially  determined  in  a 
proper  proceeding. 

Appeal  from  circuit  court,  Multnomah  county. 

Tocum  &  Beebe,  J2.  Williams,  and  W.  8.  Newbury,  for  appellant,  Selby. 
4.  -ET.  Tanner  and  Zera  Snow,  for  respondent,  City  of  Portland. 

Thay£B»  J.  The  appellant  commenced  an  action  in  said  circuit  court 
against  the  respondent,  to  recover  an  amount  of  salary  alleged  to  be  due 
him  as  police  officer  of  said  city,  and  for  the  salaries  of  some  five  other 
policemen  which  had  been  assigned  to  him.  The  appellant  and  the  assignors 
referred  to  had  been  regularly  appointed  chief  of  police  of  the  said  city,  cap- 
tain, and  ordinary  policemen  thereof,  and  each  served  in  that  capacity  dur- 
ing a  period  of  time.  While  they  were  so  serving,  the  mayor  of  the  city 
attempted  to  displace  them,  and  appoint  other  policemen  in  their  places,  and, 
as  they  claim,  unlawfully  prevented  them  from  performing  their  duties  as 
such  policemen;  and  the  action  was  brought  to  recover  their  respective  sala- 
ries after  being  so  displaced,  and  until  the  time  of  the  commencement  of  the 
action.  It  appears  that  the  appellant  was  displaced  March  18, 1885.  His  as- 
signor J.  H.  Lappeus,  chief  of  police  at  the  time,  was  displaced  July  22, 1883; 
his  assignor  T.  P.  Luther,  captain  of  police  at  the  time,  was  displaced  August 
2, 1883;  and  his  assignors  D.  W.  Dobbins,  J.  E.  Cramer,  and  A.  Johnson,  reg- 
ular policemen  at  the  time,  were  each  and  all  displaced  March  18, 1885.  The 
amount  of  all  their  salaries  during  the  time  claimed  for  aggregated  $15,625. 

The  respondent  interposed  the  following  matters  of  defense  to  the  com- 
plaint: That  the  salaries  sued  for  were  paid  to  parties  other  than  the  appel- 
lant and  his  assignors,  without  any  knowledge  on  its  part  that  they  claimed 
the  offices  or  the  salaries;  that  appellant  and  his  assignors  were  removed  from 
their  offices,  and  acquiesced  in  the  removal;  that  appellant  and  his  assignors 
abandoned  the  said  offices,  and  neglected  to  perfoi-m  the  duties  pertaining 
thereto;  and  that  the  appellant  and  his  assignors  were  duly  dismissed  and  dis- 
charged from  their  offices.  The  city  charter  in  force  at  the  time  of  these  at- 
tempted removals  provided  that  the  mayor,  with  the  consent  of  a  majority  of 
tho  common  council,  might  appoint  a  chief  of  police,  one  or  more  captains  of 
police,  and  a  suitable  force  of  regular  policemen;  and  remove  or  suspend  any 
member  of  the  police,  including  the  chief  and  captains,  for  any  cause  which 
they  might  deem  sufficient,  to  be  stated  in  the  order  of  rehioval  or  suspension. 
Chapter  8,  g  72,  Charter  1884,  and  the  prior  charters  of  the  city. 

It  was  not  claimed  in  the  case  that  the  mayor,  with  or  without  the  consent 
of  the  majority  of  the  common  council,  had  removed  or  suspended  the  appel- 
lant and  his  assignors  beyond  this:  The  mayor  had,  in  certain  messages  to 
the  common  council,  announced  in  each  case  that  he  had  appointed  a  person 
to  the  same  position  they  held,  and  generally  stated  that  it  was  in  the  place 
of  the  one  he  intended  to  supersede,  and  requested  the  common  council  to  con- 
firm the  appointment,  which  was  done  by  a  majority  vote  thereof  in  each  of 
the  cases.  There  .was  no  cause  stated  for  the  removal,  nor  any  order  made  in 
regard  to  it,  unless  the  mayor's  communication  can  be  deemed  such  order. 
Upon  the  trial  of  the  action  in  the  circuit  court,  the  judge  thereof  presiding 
ruled  out  all  the  defenses  of  the  respondent  except  that  of  abandonment  of  the  ' 
offices  by  the  appellant  and  his  assignors.  That  question  the  judge  permitted 
to  go  to  the  jury,  and  instructed  them  that,  if  they  found  from  the  evidence 
that  these  parties  did  in  fact  abandon  their  offices,  they  would  find  for  the  re* 
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spondent;  whereupon  the  jury  returned  a  general  verdict  in  favor  of  the  re- 
spondent, and  against  the  appellant,  and  upon  which  the  judgment  appealed 
from  was  entered. 

To  the  instruction  referred  to  the  appellant's  counsel  took  an  exception, 
and  which  is  the  main  point  relied  upon  in  the  case.  Whether  the  instruc- 
tion was  correct  or  not,  depends  upon  the  evidence  bearing  upon  the  question 
of  such  abandonment.  The  appellant's  counsel  claimed  that  there  was  no 
evidence  tending  to  prove  an  abandonment  upon  the  part  of  the  appellant  and 
his  assignors  of  the  said  offices;  and  I  confess  that  I  was  very  skeptical  as  to 
the  probability  of  there  being  any  such  evidence.  I  presume  instances  have 
occurred  in  which  such  officers  have  abandoned  their  offices,  but  they  have 
been  so  rare  that  it  requires  cogent  proof  to  establish  them  as  matters  of  fact. 
An  officer,  doubtless,  might  legally  abandon  his  office  when  wrongfully  ousted 
therefrom.  His  permanent  removal  from  the  territorial  jurisdiction  of  the 
office  would  necessarily  have  that  effect;  but  his  failure  to  keep  up  a  clamor 
for  reinstatement  could  not  certainly  be  urged  as  evidence  of  an  abandonment. 

The  mayor,  with  the  consent  of  a  majority  of  the  common  council,  had  the 
appointment  of  these  officers,  and  could  remove  or  suspend  them.  He,  with 
the  consent  of  that  body,  did  appoint  other  persons  to  supersede  them,  and 
they  were  formally  installed  and  remained  in  those  positions.  What,  there- 
fore, could  the  appellant  and  his  assignors  do  in  the  premises  but  submit  to 
the  action  of  those  officials,  or  institute  legal  proceedings  to  annul  their  acts. 
1  have  read  the  testimony  contained  in  the  bill  of  exceptions,  and  do  not  think 
it  tends  to  show  an  acquiescence  in  the  removal  or  abandonment  of  the  offi- 
cers by  the  appellant  and  his  assignors, — do  not  find  that  they  ever  proposed 
to  relinquish  them.  It  appears  that  the  most  that  can  be  said  in  regard  to 
their  conduct  is  that  they  did  not  attempt  to  contend  about  going  out  of  their 
places,  or  about  being  let  in  again.  There  is  certainly  nothing  to  show  that 
they  relinquished  any  right,  or  did  anything  to  estop  them  from  claiming  the 
offices.  If  the  mayor  and  common  council  had  offered  to  restore  them  to  their 
positions,  and  they  had  refused  such  restoration,  there  would  be  grounds  upon 
which  to  claim  an  estoppel,  but,  as  the  case  stood,  I  am  unable  to  discover 
that  there  was  any  such  ground. 

But  the  respondent's  counsel  contends  that  the  mayor  and  council  had  the 
nght  to  remove  appellant  and  his  assignors  from  the  offices  held  by  them  with- 
out cause,  or  having  to  state  cause,  in  the  order  of  removal;  that  such  office 
belongs  to  the  class  provided  for  in  section  2,  art.  15,  of  the  constitution  of 
the  state,  and  is  to  "be  held  during  the  pleasure  of  the  authority  making  the 
appointment."  It  is  questionable  who  "the  authority  making  the  appoint- 
ment" is  in  this  case.  The  authority  itself  is  derived  from  the  legislative 
'department  of  the  state,  and  the  mayor  and  common  council  are  restricted  in 
the  manner  of  its  exercise;  and  the  question  is,  whose  pleasure  is  to  be  con- 
sulted,—the  legislative,  or  the  mayor  and  common  counoil?  The  latter  are 
intrusted  with  the  appointment,  but  the  authority  emanates  from  the  former, 
and  it  has  expressed  its  pleasure  by  requiring  the  mode  in  question  to  be  pur- 
sued when  the  authority  is  exercised.  The  major  and  common  council  are 
mere  agents  in  the  matter,  and  I  think,  beyond  question,  are  subject  to  any 
restrictions  their  principal  may  deem  proper  to  impose.  I  cannot  see  that  the 
authority  to  remove  or  suspend  policemen  could  have  been  exercised  without  a 
special  cause,  which  was  required  to  be  stated  in  the  order  of  removal  or  sus- 
pension. The  provision  is  a  salutary  measure,  and  should  be  observed  with 
strictness. 

It  looks  very  much  to  me  as  though  the  public  confidence  was  abused  in  the 
transaction,  and  that  the  appellant  and  his  assignora  were  shamefully  trifled 
with;  but  it  occurs  to  my  mind  that  they  neglected  to  take  proper  steps  in  the 
matter,  and  have  lost  the  remedy  they  could  have  invoked  successfully.  They 
might  have  commenced  an  action  in  the  nature  of  a  quo  toarranto  against  the 
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persons  clesignuted  to  succeed  thera,  and  been  reinstated  in  their  positions; 
or,  probably,  they  might  have  sued  out  a  writ  of  review,  obtained  a  reversal 
of  the  action  of  the  mayor  and  common  council  in  the  affair,  and  been  re- 
stored to  their  positions  in  that  way.  And  it  was  held  by  the  court  of  ap- 
peals of  New  York  in  Fitzsimmons  v.  City  of  Brooklyii,  102  K.  Y.  536,  S.  C. 
7  N.  E.  Kep.  787,  where  a  policeman  of  that  city  had  been  duly  appointed  to 
that  office,  and  entered  upon  the  performance  of  his  duties,  was  attempted  to 
be  removed  by  the  police  commissioners,  and  upon  certiorari  the  order  of  re- 
moval was  reversed,  and  he  was  restored  to  his  oil  \  that  he  could  re  .over 
against  the  city  his  salary  which  accrued  between  the  time  of  the  order  of  re- 
moval and  the  restoration,  and  without  any  abatement  on  account  of  earnings 
realized  from  his  former  trade,  resumed  during  the  interim.  Under  that  de- 
cision these  parties  could  possibly  have  recovered  their  salaries  after  a  suc- 
cessful prosecution  of  a  writ  of  review.  I  cannot,  however,  believe  that  they 
can  maintiiin  an  action  therefor  while  other  parties  occupy  their  places,  have 
qualified  as  policemen,  and  are  recognized  by  the  city  government  as  such. 
It  seems  very  evident  to  me  that  their  right  to  the  office  would  have  to  be  ju- 
dicially determined  in  a  proper  proceeding,  before  such  an  action  could  be 
sustained. 

The  appellant's  counsel  have  cited  a  number  of  authorities  to  show  that  an 
action  of  the  character  of  the  one  in  question  can  be  maintained;  but  not  one 
of  them,  as  1  can  discover,  was  in  a  case  where  the  plaintiff  had  been  put  out 
of  the  office,  and  another  person  been  formally  installed,  and  in  the  discharge 
of  the  duties  thereof,  unless  there  had  been  an  adjudication  in  a  direct  pro- 
ceeding declaring  him  lawfully  entitled  to  it,  and  the  incumbent  a  usurper. 

The  appellant's  counsel  claim  that  the  salary  is  attached  to  the  office,  which 
is  true.  It  is  an  incident  to  the  office,  and  does  not  depend  upon  contract.  It 
is  fixed  by  law.  But  it  does  not  follow  that  the  title  to  the  office  can  be  tried 
in  a  collateral  action.  Dillon,  in  his  work  on  Municipal  Corporations,  {3d 
Ed.,)  says,  in  section  831:  "  Thus  the  salary  or  fees  of  an  officer  of  a  municipal 
or  public  corporation  may,  like  other  debts,  be  recovered  by  an  action  at  law 
against  the  corporation.  This,  ordinarily,  is  the  remedy,  and  not  maridamus; 
but,  if  the  officer  cannot  sue  the  corporation,  he  may,  where  entitled,  compel 
payment  by  means  of  this  writ,  unless  another  is  in  possession  under  color  of 
right;  in  which  case  the  title  to  the  office  cannot,  ordinarily,  be  determined 
on  mandaimis,  or  in  any  collateral  proceeding." 

It  may  be  said  that  the  action  of  the  mayor  and  common  council  in  the 
premises  was  a  flagrant  violation  of  the  law,  and  of  the  rights  of  these  offi- 
cials; but,  nevertheless,  other  persons  were  nominated  in  their  places,  con- 
firmed by  the  common  council,  took  the  oath,  were  regularly  inducted  into 
their  places,  and  became  officers  de  facto  in  their  stead.  The  title  to  the  office 
necessarily  had  to  be  tried  as  preliminary  tp  the  right  of  action  which  could 
have  been  brought  in  the  lowest  court  of  the  state  having  civil  jurisdiction. 
The  parties  ousted  could,  as  their  salaries  accrued,  monthly,  have  sued  there- 
for in  justice's  court,  whose  jurisdiction  to  try  the  title  to  the  office  would 
have  to  be  conceded,  the  same  as  that  of  the  circuit  court,  under  the  same  form 
of  action,  not  only  in  cases  where  the  question  as  to  the  title  to  the  office  is  a 
simple  one,  but  where  it  is  complicated  and  doubtful.  Courts  will  not  enter- 
tain a  case  in  favor  of  a  party  to  recover  for  the  use  and  occupation  of  real 
property  against  one  who  is  in  possession  thereof  adversely,  but  remit  such 
party  to  his  remedy  by  ejectment ;  and,  I  think,  there  would  be  less  reason  for 
entertaining  a  case  of  the  character  of  the  one  in  question  than  m  that  referred 
to.  To  allow  an  officer  in  such  a  case  to  remain  wholly  passive  for  a  term  of 
years,  and  then  bring  an  action,  and  recover  the  amount  of  his  salary,  which 
had  been  all  the  time  accumulating,  without  attempting  to  dispossess  the  in- 
cumbent, would  result  in  a  pernicious  practice,  and  tend  to  overturn  a  well- 
established  rule  of  law,  reg  ading  the  trial  of  the  right  to  an  office.    Ko  prec- 
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edent  for  such  a  course  has  been  furnished.  It  has  long  been  a  mooted  question 
whether  the  payment  of  a  salary,  or  fees  and  emoluments,  of  an  office,  to  a 
de  facto  incumbent,  would  exonerate  the  government,  or  political  body,  from 
the  payment  thereof  to  the  dejure  officer.  Numerous  authorities  have  been 
cited  upon  both  sides  of  that  question^  though  it  is  not  before  the  court,  as  the 
case  stands.  Those  cited  by  the  respondent's  counsel  go,  In  the  main,  to  show 
that  it  will  not  They  maintain  that  the  compensation  is  attached  to  the  officOb 
and  carry  it  out  to  its  logical  sequence  by  holding  that  the  salary  must  be  paiti 
to  the  dejure  officer,  while  the  ones  which  maintain  the  contrary  doctrine 
generally  concede  that  the  salary  is  attached  to  the  office, — yet  hold  that  the 
disbursing  officer  is  not  compelled  to  look  beyond  the  certificate  of  election  or 
appointment  of  the  person  who  is  in  the  discliarge  of  the  duties,  and  that  pay- 
ment to  such  person  discharges  the  obligation  of  the  political  body  in  regard 
to  the  matter;  but  neither  class  of  cases  sanctions  the  right  of  the  dejure  offi- 
cer to  recover  the  salary,  while  out  of  possession  of  the  office,  until  he  obtain 
a  determination  of  a  competent  tribunal  in  favor  of  his  title,  in  a  direct  pro- 
ceeding instituted  for  that  purpose. 

DoTsey  v.  Smyth,  28  Cal.  21,  one  of  the  cases  cited  by  the  respondent's  coun- 
sel, was  an  application  for  a  mandate  to  compel  the  county  auditor  of  Tuo- 
lumne county,  California,  to  audit  and  allow  the  salary  of  the  relator  as  dis- 
trict attorney  of  said  county.  He  had  been  kept  out  of  the  office  by  an  in- 
truder, who  held  it  under  color  of  office.  The  court  granted  the  writ,  but, 
before  the  application  was  made,  the  relator  had  instituted  a  contest  for  the 
office  against  the  incumbent,  and  had  obtained  a  decision  of  the  supreme  court 
of  that  state  that  he  was  entitled  to  it  of  right. 

Douglass  v.  State,  31  Ind.  429,  another  of  the  cases,  was  a  direct  proceed- 
ing under  the  statute  of  the  state  of.  Indiana,  upon  the  relation  of  Wijght, 
against  Douglas,  in  which  the  latter  was  charged  with  having  usurped  the 
office  of  auditor  of  Harrison  county,  in  that  state.  It  was  to  try  the  title  to 
the  office,  and  recover  the  fees  and  emoluments  thereof,  as  incidental  to  the 
proceeding. 

City  of  Philadelphia  v.  Rink,  2  Atl.  Rep.  605,  another  of  the  cases,  wa.s 
an  action  brought  by  Rink  against  the  city  to  recover  his  salary  as  magistrate 
thereof.  One  Barr  had  intruded  into  the  office,  and  held  it  for  some  time  un- 
der color  of  oflice.  Rink  was  allowed  to  recover  for  the  full  time,  but,  before 
the  action  was  commenced,  his  right  to  the  office  had  been  determined  by  the 
supreme  court  of  Pennsylvania  in  adirect  proceeding  instituted  for  that  pur- 
pose, 

Carroll  v.  Liehenthaler,  87  Cal.  193,  another  of  the  cases,  was  a  man- 
damus upon  the  relation  of  Carroll  to  compel  the  board  of  supervisora  of 
Amandor  county,  to  allow  his  salary  as  supervisor  of  a  district  of  that  county 
to  which  one  Ingalls  had  been  declared  elected,  and  for  some  time  had  held 
the  office.  The  writ  was  allowed,  but  Carroll  had  commenced  the  suit  to  try 
the  right  to  the  office,  and  had  obtained  a  decision  in  his  favor,  before  the 
mandamus  proceedings  were  begun. 

People  V.  Potter,  63  Cal.  127;  Meagher  v.  County  of  Storey,  5  Nev.  196; 
Matthews  v,  Snpei^visors  of  Copiah  Co.,  24  Amer.  Rep.  715;  and  City  of  Phil- 
adelphia V.  Given,  60  Pa.  St.  136, — four  other  of  said  cases, — merely  hold 
that  a  de  fw.to  officer  cannot  recover  compensation  for  services  while  occu- 
pying the  office,  a  point  upon  which  none  of  the  authorities  disagree,  as  I  am 
aware  of. 

Mayor,  etc,,  of  Memphis  v.  Woodward,  12  Heisk.  499,  another  of  the  cases, 
was  a  suit  by  the  latter  party  against  the  former  to  recover  a  salary  as  phy- 
sician to  the  city  hospital,  an  office  created  by  law  for  said  city.  Woodward 
had  been  chosen  to  the  office,  and  the  mayor  went  in  company  with  him  to 
Lynch,  the  former  physician,  to  turn  over  the  office  to  Woodward.  Lynch 
asked  for  time  in  which  to  arrange  his  affairs,  and,  it  having  been  granted 
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him,  he  employed  it  in  suing  out  an  injunction  to  restrain  the  mayor  and 
Woodward  from  interfering  with  him  in  the  enjoyment  of  the  ofilcer.  The 
chancellor  perpetuated  the  injunction,  but  the  supreme  court  of  the  state  dis- 
solved it,  and  held  that  Woodward  was  entitled  to  tlie  office,  and  the  suit  for 
the  salary  was  not  commenced  until  after  that  decision  was  rendered.  Under 
the  circumstances,  a  recovery  was  had  in  favor  of  Wpodward  for  the  salary 
during  the  time  he  was  deprived  of  the  office. 

Mayor  J  etc.,  of  Af aeon  v.  Hays,  25  Ga.  590,  another  of  the  cases,  was  an 
action  to  recover  compensation  as  city  marshal.  That  case  was  tried  several 
times,  and  will  be  found  reported  in  19  Ga.  468,  and  21  Ga.  280;  and  whether 
it  has  ever  yet  been  determined  or  not  I  am  not  advised.  The  right  to  insti- 
tute such  an  action  was  conceded,  although  the  marshal  had  been  removed 
from  the  office  by  the  mayor  and  common  council  of  the  city;  but  he  had,  be- 
fore its  commencement,  obtained  a  judgment  of  the  supreme  court  of  the 
state  quashing  their  proceedings  in  the  matter. 

Dolan  V.  Mayor,  68  N.  Y.  274i  another  of  the  cases  referred  to,  was  an  ac- 
tion to  recover  a  salary  as  assistant  cleric  of  the  district  court  for  the  Sixth 
judicial  district,  in  the  city  of  New  York,  and  the  plaintiff  was  allowed  to 
recover  for  a  portion  of  time  during  which  he  had  been  excluded  from  the 
office  by  another  party  who  was  holding  under  color  of  office,  but  not  for  any 
portion  of  the  time  covered  by  payment  to  the  de  facto  officer;  nor  was  the 
action  to  recover  the  salary  commenced  until  after  judgment  of  ouster  was 
obtained  against  the  incumbent  in  qtio  tffarranto  proceedings. 

Bryan,  v.  CattelU  15  Iowa,  538,  is  also  cited  by  the  respondent's  counsel. 
That  was  a  proceeding  by  mandamus  to  compel  the  auditor  of  the  state  of 
Iowa  to  issue  to  the  plaintiff  in  the  proceedings  warrants  on  the  state  treas- 
urer for  the  salary  of  the  plaintiff  as  district  attorney  for  the  Fifth  judicial 
district  of  said  state,  claimed  to  be  due  him  for  the  quarter  ending  the  first 
days  of  April,  July,  and  October,  1862.  The  plaintiff  had  been  duly  elected 
to  said  office  for  the  term  of  four  years  from  the  first  day  of  January,  1859: 
but  in  July,  1861,  he  was  commissioned  a  captain  in  the  volunteer  service  of 
the  United  States  for  three  years,  or  during  the  war;  was  mustered  into  the 
service,  and  so  continued  until  after  the  mandamus  proceeding  was  insti- 
tuted. The  auditor  refused  to  issue  the  warrants  upon  the  ground  that  the 
plaintiff  was  absent  from  the  state  during  the  whole  peri(xl  for  which  he 
claimed  the  emoluments  of  the  office;  and  it  was  contended  that  he  forfeited 
his  office  by  engaging  in  a  service  incompatible  with  its  duties.  The  court 
held  that  the  plaintiff  did  not,  by  his  enlistment  in  the  service,  forfeit  his  of- 
fice, and  that  the  salary  was  attached  to  it,  and  allowed  the  writ.  It  does  not 
appear  that  any  attempt  was  made  to  appoint  another  person  to  the  office  dur- 
ing the  plaintiff's  absence,  or  that  there  was  any  contest  regarding  it.  The 
only  question  the  court  had  to  decide  in  the  case  was  whether  the  plaintiff's 
engagement  in  the  military  service,  under  the  circumstances,  operated  ipso 
facto  as  a  forfeiture  of  it;  and,  when  it  was  determined  that  it  did  not,  the 
court  had  no  alternative  but  to  decide  that  he  was  entitled  to  the  salary. 

None  of  the  cases  referred  to  indicate  that  an  action  to  recover  the  salary 
of  an  office  could  be  maintained  while  occupied  by  a  ^/acto  officer,  until  the 
right  to  the  office  has  been  determined  by  a  proper  adjudication.  Such  a  de- 
teimination  could  not  properly  be  had  in  this  case,  as  it  would  determine  the 
rights  of  parties  not  before  the  court.  It  would  be  a  determination  that  the 
incumbents  who  succeeded  the  appellant  and  his  assignors  were  intruders  and 
usurpers  when  they  are  not  before  the  court.  Upon  this  ground  the  appellant 
was  not  entitled  to  recover,  and  the  circuit  court  should  have  dismissed  the 
complaint,  instead  of  trying  the  case  upon  the  merits.  To  that  extent  the 
jud^ent  appealed  from  will  be  modified.  Costs  will  not  be  allowed  to  either 
party  upon  this  appeal. 
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(Xi  Or.  06) 

Rutherford  o.  Thompson. 

(Supreme  Court  of  Oregon,    December  6,  1888.) 

Tbover  awd  Convbbsion— Fob  What  and  When  It  Libs— Action  by  PEHflowAi  Rbf- 

RESENTATIVE. 

When,  in  an  action  of  trover  brought  by  the  executrix  of  a  decedent  to  recover  dam- 
ages for  the  conversion  of  personal  property  belonging  to  the  estate,  the  evidence 
shows  that  the  property  came  to  the  hands  of  defendant,  bv  direction  of  plaintiff, 
to  be  sold  by  him,  and  ttiat  he  sold  the  same,  and  applied  the  proceeds  to  the  pay- 
ment of  debts  of  the  deceased,  it  cannot  be  said  that  he  has  converted  the  prop- 
erty to  hia  own  nse,  but  to  the  use  and  benefit  of  the  estate. 

Action  to  recover  damages  for  the  conversion  of  certain  personal  property. 
Judgment  for  plaintiff.    Defendant  appeals. 

W,  H.  Adams,  for  appellant.     O,  P.  ffeald,  for  respondent. 

Lord,  0.  J.  This  action  was  brought  by  the  plaintiff,  as  administratrix  of 
the  estate  of  John  Rutherford,  deceased,  to  recover  damages  for  the  conver- 
sion of  personal  property  belonging  to  the  estate.  The  complaint,  in  sub- 
stance, allf  ges  that  the  defendant  took  possession  of  a  stock  of  unfinished 
buggies  and  materials,  the  property  of  John  Rutherford,  after  his  death,  and 
disposed  of  a  part  of  them.  The  defendant,  Thompson,  after  denying  the 
conversion,  alleges,  in  effect,  that,  after  the  death  of  Rutherford,  the  plaintiff* 
who  is  the  widow  of  the  decedent,  delivered  the  property  to  one  J.  W.  Swartz, 
as  her  agent,  to  manufacture  into  buggies,  and  to  sell  the  same  for  her,  and  that 
said  Swartz  delivered  a  part  of  said  property  to  the  defendant  to  be  sold,  and 
that  he  did  sell  the  same,  and  applied  the  money  to  the  payment  of  the  debts 
of  the  deceased;  setting  forth  the  amounts  and  names  of  the  parties  to  whom 
paid,  etc.  Issue  being  joined  as  to  this,  a  trial  was  had,  which  resulted  in  a 
verdict  for  the  plaintiff. 

The  error  alleged,  as  disclosed  by  the  bill  of  exceptions,  is  the  refusal  of  the 
court  to  allow  the  defendant  to  show  what  he  did  with  the  money  received  by 
him  as  proceeds  of  the  sale  of  the  property  of  Rutherford,  deceased,  and  in  the 
giving  this  instruction:  "It  makes  no  difference  what  the  agreement  was  be- 
tween defendants,  or  any  of  them,  and  Mrs.  Rutherford,  wldoMfof  John  Ruth- 
erford, deceased,  about  the  property  in  question.  Defendant,  R.  H.  Thomp- 
son, is  liable  for  the  value  of  the  property  which  you  believe  from  the  evidence 
he  took  possession  of  and  sold,  if  any;  and  your  verdict  must  be  for  the  value 
of  the  property  so  converted,  if  any  has  been  converted  by  him;"  and  in  the 
refusal  to  give  certain  instructions  asked,  which  it  is  not  necessary  to  consider, 
unless  the  exceptions  noted  are  error. 

It  is  thus  seen  by  the  pleadings  and  the  error  assigned  that  the  defendant, 
Thompson,  sought  to  justify  his  intermeddling  with  the  property  on  the  ground 
that  what  he  .did  was  done  by  the  direction  of  the  widow  or  the  plaintiff,  and 
was,  in  fact,  her  act;  and  that  he  had  a  right  to  discharge  himself  by  proving 
debts  paid  to  the  amount  of  the  goods  or  property  received  which  had  belonged 
to  the  deceased .  The  court,  evidently,  thought  that  it  was  immaterial  whether 
he  had  done  these  things  or  not.  They  constitute  no  defense,  and  could  not 
be  shown  in  mitigation  of  damages.  It  was  formerly  considered  that,  if  an 
individual  interfered  with  the  property  of  the  deceased,  he  thereby  made  him- 
self an  executor  in  his  own  wrong,  or,  as  it  is  getierally  termed,  an  executor 
de  son  tort.  2  Bl.  CJomm.  507;  Bac.  Abr.  tit.  "Executors,"  B;  3  Schouler, 
Ex'rs,  §  184.  But  this  rule  has  been  much  modified,  if  not  abolished,  by  the 
statute.  It  is  now  enacted  that  "no  person  is  liable,  as  an  executor  of  his  own 
wrong,  for  having  taken,  received,  or  interfered  with  property  of  the  deceased, 
but  is  responsible  to  his  executors  or  administrators  of  such  deceased  persons 
for  the  value  of  such  property  so  taken  and  received,  and  for  all  injury  caused 
by  hia  interference  with  the  esUit^."    Code,  §  371.    This  provision  is  idmost 
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identical  with  the  New  York  statute  on  the  same  subject.  The  only  differ- 
ence, if,  in  effect,  it  may  be  called  a  difference,  is  that  the  provision  in  the  New 
York  statute  reads,  "But  shall  be  responsible  as  a  wrong-doer  to  an  action," 
etc.  As  a  consequence,  it  has  been  held  in  that  state  that  the  office  of  exec- 
utor de  son  tort  has  been  abolished,  and  that  an  action  cannot  be  maintained 
against  any  person  in  the  character  of  an  executor  de  son  tort.  Babcock  r. 
Booth,  2  liill,  185;  Vermilya  v.  Beatty,  6  Barb.  431;  Metcalfv,  Clark,  41 
Barb.  49;  Field  v.  6^165071,  20  Hun,  276. 

Our  provision  is  equally  as  explicit  in  the  first  part  of  the  section — that  "no 
person  shall  be  liable  as  an  executor  of  his  own  wrong" — as  the  New  York 
provision;  and  it  is  not  of  much  consequence,  as  between  such  person  and  the 
rightful  executor  or  administrator,  that  he  be  regarded  as  an  executor  de  smi 
tort  or  as  a  wrong-doer.  It  is  enough  that  whoever  intermeddles  with  an  es- 
tate, without  rightful  authority  so  to  do,  is  responsible  to  account  with  only 
the  rightful  executor  or  administrator.  But  the  effect  of  the  enactment  of 
this  provision  produced  some  important  consequences.  It  took  away  the  rem- 
edy the  creditor  before  had  to  charge  the  intermeddler  as  an  executor  de  son 
tort,  lie  can  no  longer  proceed  against  him  in  that  character,  but  must  pro- 
cure the  appointment  of  an  administrator,  and  have  suit  instituted  in  his 
name  to  recover  the  property  from  such  person  who  has  converted  it  to  his 
own  use.  In  a  word,  he  is  now  sent  to  the  rightful  representative  of  tfie  es- 
tate, and,  cannot  pursue  his  action  against  an  executor  de  son  tori.  The  right- 
ful executor  or  administrator  is  constituted  the  trustee  of  the  assets  of  the  de- 
ceased, whose  duty  it  is  to  recover  and  hold  them  in  his  hands  as  a  fund  to  be 
disposed  of  in  the  best  manner  for  the  benefit  of  creditors.  The  person  who 
intermeddles  with  the  goods  of  the  deceased  is  now  only  responsible  to  an- 
swer in  an  action  to  the  rightful  executor  or  administrator;  and,  whether 
we  consider  the  intermeddler  as  an  executor  de  son  tort  or  as  a  wrong-doer, 
the  liability  to  respond  to  the  rightful  executor  or  administrator  is  the  same, 
and  unaffected,  and  the  law  unchanged.  The  fiction  of  office  may  be  gone, 
but  the  unauthorized  act  of  intermeddling  remains,  to  be  dealt  with  judi- 
cially, according  to  the  principles  of  right  and  justice  as  applied  by  the  law  in 
such  cases. 

Now,  from  the  fact  that  the  intermeddler  with  the  goods  of  a  deceased  is 
only  liable  to  respond  to  the  rightful  executor  or  administrator  for  the  value 
of  the  goods,  etc.,  it  by  no  means  follows,  if  what  he  did  was  of  benefit,  and 
not  injury,  to  the  estate,  as  the  payment  of  funeral  expenses,  or  debts  of  the 
deceased,  or  charges  such  as  the  rightful  representative  might  have  been 
compelled  to  pay,  he  would  not  be  allowed  to  show  the  same  in  mitigation  of 
damages  in  an  action  of  trover  instituted  by  such  executor  or  administrator. 
In  thus  compelling  him  to  account  with  only  the  rightful  representative,  the 
statute  does  not  purport  or  undertake  to  deprive  him  of  any  proper  or  legiti- 
mate defense.  The  title  of  executor  de  son  ioH  may  be  repudiated,  but  the 
justice  of  the  law  will  remain,  to  distinguish  between  acts  which  are  bene- 
ficial and  those  which  are  injurious  to  an  estate.  As  Mr.  Schouler  has  aptly 
said:  "Aside  from  all  fictions  of  an  executorship  de  sou  tort,  the  rational  con- 
sequence of  acting  without  authoilty  in  an  estate  must  be  that  the  acts  shall 
be  judicially  treated  with  reference  to  their  beneficial  or  injurious  character 
to  the  estate,  as  also  to  the  situation  and  motives  of  the  person  whose  conduct 
towards  it  is  considered."     Schouler,  Ex'rs,  §  188. 

Between  the  acts  of  conversion  alleged,  which  occurred  shortly  after  the 
death  of  John  Rutherford,  and  the  granting  of  letters  of  administration  to  the 
plaintiff,  some  three  or  four  years  elapsed.  The  stock  of  unfinished  buggy 
material  constituted  about  all  the  property  of  the  decedent,  and  the  letters 
were  undoubtedly  taken  out  to  hold  the  defendant,  Thompson,  responsible 
for  the  value,  to  the  extent  in  which  he  was  concerned.  But  if  it  be  true 
that  a  part  of  the  property  as  manufactured  came  into  his  hands  by  direction 
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of  the  plaintiff,  to  be  sold  by  him,  and  he  did  sell  the  same,  and  apply  the 
proceeds  to  the  payment  of  debts  of  the  deceased,  it  cannot  be  said  that  he 
has  converted  the  property  to  his  own  use,  but  to  the  use  and  benefit  of  the 
estate  of  the  decedent,  or  of  the  plaintiff  in  the  fiduciary  character  in  which 
she  now  sues.  Upon  the  hypothesis  that  what  the  defendant  did  in  the  mat- 
ter was  done  at  the  instigfition  and  by  the  direction  of  the  widow,  as  claimed 
and  argued,  it  is  doubtful  whether  such  fact5  would  be  sufficient  to  constitute 
the  defendant  an  executor  de  son  tort,  as  understood  and  applied  at  common 
law.  To  fix  that  character,  the  act  of  intermeddling  must  be  such  as  to  mani- 
fest a  right  to  control  and  make  disposition  of  the  effects  of  the  deceased. 
Merely  acting  as  the  agent  or  servant  of  another,  and  doing  what  was  done 
by  the  procurement  and  direction  of  the  plaintiff,  would  not  be  enough  to 
render  a  person  liable  as  an  executor  de  aon  tort.  The  law  considei-s  them  as 
her  acts,  and  they  as  her  agent.  Qiles  v.  Churchill,  5  N.  H.  341;  Magner  v. 
Byan,  19  Mo.  197;  Givem  v.  Higgins,  4  McCord.  286.  "In  this  case,"  said 
Perkins,  J.,  "if  the  defendant  had  not  converted  the  goods  to  his  own  use, 
but  to  the  use  of  the  plaintiff,  she  had  not  been  damnified  in  the  amount  of 
the  value  of  such  conversion."  Reagan  v.  Long,  21  Jnd.  264.  Nor  do  we 
think,  upon  this  assumption,  that  it  would  make  a  person  liable.  To  sus- 
tain the  action  of  trover  there  must  be  a  conversion.  But  if  this  be  consid- 
ered doubtful,  the  acts  complained  of  must  be  treated  with  reference  to  their 
beneficial  or  injurious  character.  To  deprive  the  defendant,  under  the  facts, 
of  the  right  to  give  such  payment  in  evidence,  in  mitigation  of  damages, 
would  certainly  be  rank  injustice.  If  they  are  debts  which  the  rightful 
representative  would  be  bound  to  pay  in  due  course  of  administration,  they 
create  an  equity  against  the  estate;  they  are  not  injurious,  but  must  be  consid- 
ered as  beneficial,  making  it  competent  for  the  defendant  to  give  such  pay- 
ments in  evidence  which  operated  by  way  of  recoupment.  At  common  law, 
where  the  rightful  executor  or  administrator  sues  the  executor  de  son  tort, 
if  the  action  "be  trover  for  the  goods  of  the  deceased,  the  defendant,"  said 
Holt,  C.  J.,  "cannot  plead  payment  of  debts  to  the  value,  or  that  he  has 
given  the  goods  in  satisfaction  of  the  debts;  but,  on  the  general  issue  pleaded, 
he  may  give  in  evidence  such  payments,  and  they  will  be  recouped  in  dam- 
ages," if  they  be  such  as  the  plaintiff  would  have  been  bound  to  make,  or,  in 
the  language  of  some  of  the  books,  made  in  duo  course  of  administration. 
WhitthaUw.  Squire,  Garth.  104;  Bui.  N.P.  48;  2  Bl.  Comm.  507;  Mountford 
V.  Gibson,  4  East,  441;  Parker  v.  Rett,  12  Mod.  471. 

These  principles  of  the  law  we  believe  still  to  be  applicable  in  determining 
the  liability  of  the  defendant  to  the  plaintiff  iis  administratrix;  that  in  such 
action  it  is  not  material  whether  the  defendant  be  treated  as  an  executor  de 
son  tort  or  a  wrong-doer, — the  liability,  in  either  case,  to  account  to  the  ex- 
ecutor or  administrator,  is  the  consequence  of  the  same  act,  and  is  the  same, 
and  must  be  governed  by  the  same  principles  of  legal  justice;  and,  finally, 
that  the  justice  of  the  law  remains  unaffected,  to  be  applied  and  administered 
accordingly  as  the  defendant  has  injuriously  or  beneficially  acted  with  refer- 
ence to  the  estate. 

As  to  the  last  objection,  the  court  will  reserve  its  judgment  until  better 
advised. 

The  judgment  Is  reversed,  and  a  new  trial  ordered. 
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(14  Or.  254) 

Wood  t?.  Kiddle. 

(Supreme  Court  of  Oregon.    December  6,  1886.) 

Tntoxicattug  Liquors,  Sale  op— License— Remonstbancb— Review— PAimiB  —  CoftPO- 
RATioN  Granting. 

Where  remoustrants  against  the  granting  of  a  lic^ise  to  sell  spirituous  liquors 
bring  a  writ  of  review,  the  county  or  other  public  corporation  granting  the  license 
must  be  made  a  party. 

Appeal  from  circuit  court,  Douglas  county. 

Writ  of  review. 

W,  R,  Willis^  for  appellant.    J.  (7.  Fullerton,  for  respondent. 

Strahan,  J .  The  respondent  applied  to  the  county  court  of  Douglas  county 
for  a  license  to  sell  spirituous  liquors  by  retail.  The  appellant,  witl)  others, 
remonstrated.  License  was  granted,  and  appellant  procured  a  writ  of  review. 
Upon  a  hearing  in  the  circuit  court  the  writ  was  dismissed,  from  which  judg- 
ment this  appeal  is  taken.  Douglas  county  is  not  a  party  to  this  proceeding, 
and  for  that  reason  it  is  fatally  defective.  The  county  court,  representing 
the  county,  granted  the  license,  and  the  county  received  the  money.  In  all 
analogous  cases  in  this  state,  from  Thompson  v.  Mvltnomah  Co,,  2  Or.  84,  to 
Frudeny.  Grant  Co.,  12  Or.  308,  S.  C.  7  Pac.  Rep.  308,  the  county  or  other 
public  corporation  whose  acts  are  to  be  reviewed  must  be  a  defendant,  and 
must  have  the  privilege  of  being  heard  l^efore  its  acts  can  be  annulled  on 
writ  of  review.  Simon  v.  Portland  Common  Council,  9  Or.  437;  Worcester  (& 
N,  R.  Co.  v.  Railroad  Comers,  118  Mass.  561;  Crawford  y.  Toumship  Board, 
22  Mich.  405. 

For  this  reason  the  court  below  did  not  err  in  dismissing  said  writ,  and  its 
judgment  is  affirmed. 


(70  Cal.  482) 

Heilbron  and  others  v.  Heinlen.    (No.  11,433.) 
(Supreme  Court  of  Cdlifomia.    August  27,  1886.) 

1.  AwiMAifi— Trespass  by— Limitation  op  Action— California  Act  February  4, 1874, 

The  eighth  section  of  the  California  act  of  February  4,  1874,  entitled  "  An  act  to 
protect  agriculture,  and  to  prevent  the  trespassing  of  animals  upon  private  property 
m  Fresno  and  other  counties  in  California,  does  not  limit  the  right  of  a  plamtin 
suing  for  damages  for  the  trespass  of  animals  upon  his  land  to  the  60  days  limited 
in  that  statute;  but,  where  the  con»plaint  is  not  expressly  brought  under  that  stat- 
ute, plaintiff  may  commence  action  for  such  trespass  at  any  time  within  three  years 
from  the  date  of  the  trespass. 

2.  Nbw  Tbiait-Motion  for— Time— Notice  of  Intention  to  Move— Dismissal. 

Where,  in  an  action  for  trespass,  plaintiffs  except  to  the  ruling  of  the  court  re- 
fusing to  admit  certain  evidence,  and  judgment  is  given  for  defendant,  andplaintifll^ 
file  their  bill  of  exceptions,  of  which  defendant  accepts  service,  and  file  their  notice 
of  intention  to  move  to  set  aside  the  judgment,  and  for  a  new  trial,  of  which  de- 
fendant accepts  service,  and  plaintiffs  do  not  call  up  their  motion  till  20  months 
have  ela}>8ed,  the  court  is  not  justified  in  dismissing  plaintiffs*  notice  of  intention 
to  move  for  a  new  trial. 

Department  1.     Appeal  from  superior  court,  Fresno  county. 

Action  to  recover  damages  for  the  trespass  of  the  defendant's  cattle  on 
plaintiffs'  lands.  At  the  trial,  in  January,  plaintiffs'  attorneys  offered  testi- 
mony to  prove  the  trespass  within  two  years  prior  to  the  commencement  of 
the  action.  Defendant  objected  to  any  testimony  showing  any  trespass  for  a 
period  more  than  60  days  prior  to  the  commencement  of  the  action,  on  the 
ground  that  by  the  California  act  passed  February  4,  1874,  §  8,  relative  to 
trespass  of  animals  in  Fresno  and  other  counties  in  California,  plaintiffs'  re- 
covery was  limited  to  trespass  committed  within  60  days  next  before  the  fil- 
ing of  the  complaint.  The  court  sustained  the  objection,  and  refused  to  al- 
v.l2i'.no.ll— 25 
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low  plaintiffs  to  show  any  trespass  taking  place  prior  to  the  period  so  limited 
by  the  statute;  to  which  ruling  plaintiffs  duly  excepted.  After  the  conclu- 
sion of  plaintiffs*  evidence  the  defendant  declined  to  introduce  any  evidence, 
and  the  jury,  after  being  instructed  by  the  court,  returned  a  verdict  for  de- 
fendant, and  the  court  gave  judgment  in  his  favor.  Plaintiffs  filed  notice  of 
intention  to  move  for  an  order  setting  aside  the  judgment,  and  for  a  new 
trial,  service  of  which  was  accepted  by  defendant's  attorneys,  February  4, 
1884.  Plaintiffs  made  up  their  bill  of  exceptions,  specifying  as  errors  the  ex- 
clusion of  evidence  as  to  any  trespass  prior  to  the  60  days  before  the  commence- 
ment of  the  action,  service  of  which  was  accepted  by  defendant's  attorneys, 
February  12,  1884.  On  October  7,  1885,  defendant,  on  notice,  moved  to  dis- 
miss plaintiffs'  notice  of  intention  to  move  for  a  new  trial,  whereupon  plain- 
tiffs called  up  their  motion  for  a  new  trial.  The  court  granted  defendant's 
motion  to  strikeout  plaintiffs'  notice  of  intention  to  move  for  a  new  trial,  and 
denied  plaintiffs*  motion  for  a  new  trial.    The  plaintiffs  appeal. 

Ferry  &  Feri-y,  for  appellants.  Q.  A.  Heinlenand  Sayle  <fe  Harris,  for  re- 
spondent. 

Myrick,  J.    Judgment  was  entered  in  favor  of  defendant,  January  30, 

1884.  Plaintiffs  gave  notice  of  intention  to  move  for  a  new  trial,  the  motion 
to  be  made  on  bill  of  exceptions.  The  bill  was  served  Februaiy  12,  and  set- 
tled April  24,  1884.    Nothing  further  was  done  in  the  case  until  October  7, 

1885,  when  the  defendant,  on  notice,  moved  the  court  to  dismiss  plaintiffs* 
notice  of  intention,  on  the  grounds,  among  others,  of  negligence  and  delay 
on  the  part  of  plaintiffs  in  not  prosecuting  the  intention  to  move  for  a  new 
trial,  and  that  the  same  had  been  abandoned  by  lapse  of  time.  On  the  same 
day  plaintiffs  submitted  their  motion  for  a  new  trial.  On  the  twenty-second 
of  October,  1885,  the  court  granted  defendant's  motion  to  strike  out  plaintiffs* 
notice  of  intention,  and  denied  the  motion  for  new  trial.  From  this  order  an 
appeal  was  taken. 

Whatever  would  have  been  within  the  discretion  of  the  court  in  ruling  on 
a  motion  (if  made)  to  dismiss  the  plaintiffs*  motion  for  a  new  trial,  on  the 
ground  of  laches  or  failure  to  prosecute,  the  court  was  not  justified  in  striking 
out  their  notice  of  intention.  The  motion  for  a  new  trial  should  have  been 
granted,  on  the  authority  of  Trescony  v.  Brandenstein,  6  Pac.  Rep.  384.  The 
court  erred  in  confining  the  proof  by  plaintiffs  of  trespasses  committed  by  de- 
fendant's cattle  to  the  period  of  60  days  next  preceding  tbe  commencement 
of  the  action. 

The  appeal  from  the  judgment  has  been  heretofore  dismissed,  because  not 
taken  in  time.  The  order  appealed  from — viz.,  the  order  granting  defend- 
ant*s  motion  to  strike  out  plaintiffs*  notice  of  intention,  and  denying  plain- 
tiffs' motion  for  new  trial — is  reversed,  and  the  cause  is  remanded. 

We  concur:    Morrison,  C.  J.;  McKinstry,  J. 

(2  Cal.  Unrep.  882) 

ARNOT  and  others  v.  Baird.    (No.  11,200.) 
{Supreme  Court  of  OaUfw^iia.    August  27.  188«.) 

MORTOAOE — FORBCLOfiUBE — PLEADING — EXKCtJTION  AND   DkLIVEEY  OF  NOTEB — ABSOLDTI 

Deed. 

In  an  action  to  declare  a  deed  absolute  in  form  a  mortgage,  and  sell  the  property 
conveyed  thereby  to  satisfy  certain  notes  described  in  the  complaint,  where  tliecom- 
plaint  states  that  the  notes  were  made  payable  to  parties  named,  and  that  a  subse- 
qaent  deed  of  trust  reciting  tlie  former  deed  was  made  to  secure  the  payment  of  the 
amount  thereof,  and  the  deed,  which  is  set  out  in  the  complaint,  states  that  it  was 
given  to  secure  the  payment  thereof,  the  allegations  as  to  the  making  and  delivery 
of  the  notes  are  suthcient  to  sustain  a  decree  of  foreclosure  and  sale.^ 

'  See  note  at  end  of  case. 
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Department  1.    Appeal  from  superior  court,  Slerre  county. 

Action  to  have  an  absolute  deed  declared  a  mortgage,  and  have  the  prop- 
erty  sold  to  satisfy  certain  notes  described  in  the  complaint. 

Van  Cl^f  (t  Wehe,  for  respondents,  Arnot  and  others.  Cross  <&  Simonds, 
for  appellant,  Baird. 

By  the  Couht.  Appeal  from  judgment.  If  the  recital  of  facts  (Con- 
tained in  the  decree  is  not  to  be  treated  as  a  finding  of  facts,  it  will  be  deemed 
that  findings  were  waived.  If  the  recital  is  to  be  treated  as  a  finding  of  facts, 
the  facts  were  therein  sufficiently  found  to  sustain  the  decree.  There  is  no 
bill  of  exceptions;  and  it  does  not  in  any  manner  appear  that  findings  of 
fact  were  not  waived.  It  may  be  that  findings  were  waived,  and  therefore 
the  statement  of  facts  in  the  decree  may  be  treated  as  a  useless  statement. 
If  findings  were  waived,  the  statement  of  facts  in  the  decree  would  not  neces- 
sarily show  error. 

The  complaint  states  that  the  notes  were  made  by  the  defendant,  and  were 
made  to  the  parties  respectively ;  and  that  the  deed  of  trust  was  made  to  se- 
cure the  payment  of  the  amounts  thereof;  also  the  deed  of  trust  (set  out  in 
the  complaint)  states  that  it  was  given  to  spcure  the  payment  of  the  amounts 
of  the  various  notes.  We  think  there  are  sufiicient  allegations  as  to.  the  mak- 
ing and  delivery  of  the  notes.    Hook  v.  White.  36  Cal.  300. 

Judgment  affirmed. 

NOTE. 

Mortgage — ^Absolxtik  Deed.  As  to  the  facts  necessary  to  render  an  absolute  convey- 
ance a  mortgage,  see  Bnse  v.  Page,  (Minn.)  19  N.  W.  Kep.  736;  3.  0.  20  N.  W.  Rep.  95. 

As  to  evidence  sufficient  to  establish  such  facte,  see  Jackson  v.  Lawrence,  6  Sup.  Ct. 
Rep.  916;  McMillan  v.  Bissell,  (Mich.)  29  N.  W.  Uep.  737;  Allen  v.  Fogg,  (Iowa,)  23  N. 
W.  Rep.  643;  Manufacturers'  Bank  of  Milwaukee  v.  Rugee,  (Wis.)  18  N.  W.  Rep.  261 ; 
Madigan  v.  Mead,  (Minn.)  16  N.  W.  Rep.  539;  Hurst  v.  Beaver,  (Mich.)  16  N.  W.  Rep. 
165;  Rockwell  v.  Humphrey,  (Wis.)  15  N.  W.  Rep.  394;  Ingalls  v.  Atwood,  (Iowa,)  6 
N.  W.  Rep.  160;  Bailey  v.  Bailey,  (III.)  4  N.  E.  Rep.  394;  Workman  v.  Greening.  (111.) 
4  N.  E.Rep.  385;  facta  insofficient,  Cadrnan  v.  Peter,  6  Sup.  Ct.  Rep;  957;  S.  C.  12  Fed. 
Rep.  363;  Coyle  v.  Davis,  6  Sup.  a.  Rep.  314;  Parish  v.  Reeve.  (Wis.)  23  N.  W.  Rep. 
568;  Tilden  v.  Streeter,  (Mich.)  8  N.  W.  Rep.  502;  Smith  v.  Crosby,  (Wis.)  2  N.  W.  Rep. 
104;  Butler  v.  Butler,  (Wis.)  1  N.  W.  Rep.  70;  Pioneer  Min.  Co.  v.  Baker.  23  Fed.  Rep. 
258;  S.  C.  20  Fed.  Rep.  4;  Null  v.  Fries,  (Pa.)  1  Atl.  Rep.  551 ;  Greig  v.  Russell,  (111.)  4 
N.  £.  Rep.  780;  Freer  v.  Lake,  (111.)  4  N.  E.  Rep.  512. 


(2  Cal.  Unrep.  695) 

WEIDEKIND  V,  TtJOLUMNE  CO.  WATER  CO.      (No.  11,446.) 

(Supreme  Court  of  Oalifomia.    August  31,  1886.) 

Waters  aud  Water-Coubsbb— Neglioence  op  Water  Company  in  Repairing  Dam. 
Theevidence  in  this  case  failed  toshow  that  defendant,  a  water  company,  had  not 
used  proper  care  in  repairing  its  dam,  the  breaking  of  which  injured  plaintiff's 
mining  claim,  and  washed  away  his  t<^ols;  and  the  judgment  in  plaintiff's  favor 
for  damages  was  reversed,  and  a  new  trial  ordered. 

Department  2.    Appeal  from  superior  court,  Tuolumne  county. 

Action  against  a  water  company  to  recover  damages  for  the  filling  up  plain- 
tiff's mining  claim,  and  the  washing  away  of  his  tools,  etc.,  by  the  breaking 
of  the  company's  dam,  owing  to  its  negligence  in  not  keeping  it  in  proper  re- 
pair.   Verdict  and  judgment  for  plaintiff.    Defendant  appeals. 

Frank  W.  Street,  for  appellant,    j^.  A,  Rodger s,  for  respondent. 

By  the  Court.    The  verdict  is  not  sustained  by  the  evidence.    The  in- 
structions given  show  no  en-or. 
Judgment  and  order  reversed^  and  cause  remanded  for  a  new  trial. 
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(2  Cal.  Unrep.  704) 

State  v.  Folsom  Water  Co.    (No.  11,174.) 

(Suprema  Court  of  Oalifomia,    September  15, 1886.) 
Deed— Construction— Condition — Can al— Wateb  Com pany. 

Deed  construed,  and  held  not  to  impose  on  defendant  water  company  the  obliga- 
tion to  complete  a  certain  canal  named  therein. 

Department  1.    Appeal  from  superior  couit,  Sacramento  county. 

Action  by  the  state  of  California  to  compel  the  Folsora  Water  Company,  as 
assignee  of  the  Natoma  Water  &  Mining  Company,  to  construct  a  certain 
canal  according  to  the  tei*ms  and  conditions  of  a  deed  executed  by  the  latter 
company  to  the  state,  in  words  as  follows: 

"This  indenture,  made  this  thirtieth  day  of  June,  Anno  Domini  eighteen 
hundred  and  sixty-eight,  between  the  Natoma  Water  &  Mining  Company,  a 
corporation,  duly  incorj)orated  under  and  by  virtue  of  tiie  laws  of  the  state  of 
California,  and  having  its  principal  place  of  business  in  the  village  of  Fol- 
som,  in  said  state,  party  of  the  first  part,  and  the  state  of  California,  party  of 
the  second  part,  witnesseth,  that  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  one  dollar,  lawful  money  of  the  United  States,  to 
it  in  hand  paid  by  the  second  party,  receipt  whereof  is  hereby  acknowledged, 
and  in  further  consideration  of  fifteen  thousand  dollars  ($15,000)  in  convict 
labor,  rated  at  fifty  cents  ^er  diem,  to  be  furnished  to  said  first  party  in  aid 
of  its  water-power  canal  enterprise,  by  said  party  of  the  second  part,  but  only 
at  the  convenience  of  the  state,  and  whenever  it  may  be  deemed  advisable 
and  judicious  by  the  board  of  state  prison  directors  of  said  state,  has  granted, 
bargained,  sold,  conveyed,  and  confirmed,  and  by  these  presents  does  grant, 
bargain,  sell,  convey,  and  confirm,  unto. the  said  state  of  California,  forever, 
all  that  certain  piece  or  parcel  of  land  situate,  lying,  and  being  in  Granite 
township,  Sacramento  county,  state  of  California,  and  being  a  portion  of  the 
larger  tract  patented  by  the  United  States  government  under  the  name  of 
*  Bancho  Rio  de  los  Americanos;'  the  portion  thereof  herein  conveyed  being 
particularly  and  specifically  described  as  follows,  to- wit:  Beginning  at  a 
point  on  the  east  boundary  line  of  said  rancho,  fifteen  feet  from  where  said 
line,  projected  northwardly,  intersects  the  American  river  at  high- water 
mark;  thence,  along  said  east  boundary  of  said  rancho,  south  seventy-five 
(75)  chains  and  fifty  (50)  links,  to  a  point;  thence,  at  a  right  angle  west,  to  a 
point  within  ten  feet  of  the  eastern  line  of  the  water  canal  of  the  Natoma 
Water  &  Mining  Company,  which  said  canal  is  near  the  eastern  bank  of  the 
American  river;  thence  northerly,  along  said  canal  and  ten  feet  from  the 
eastern  line  thereof,  to  a  point  ten  feet  above  the  dam  across  said  American 
river  constructed  by  and  belonging  to  said  Natoma  Water  &  Mining  Com- 
pany; thence,  at  a  right  angle  westerly,  to  a  point  fifteen  (15)  feet  above  the 
American  river  at  high- water  mark;  thence,  along  said  river,  north-easterly, 
following  its  meanderings  on  a  line  fifteen  feet  above  high- water  mark,  to  the 
place  of  beginning, — containing  three  hundred  and  fifty  (350)  acres  of  land; 
together  with  all  and  singular  the  tenements,  hereditaments,  and  appurte- 
nances thereunto  belonging,  or  in  anywise  appertaining,  with  the  timber  stand- 
ing thereon,  and  the  granite  quarries  contained  therein,  and  the  reversion 
and  reversions,  remc'iinder  and  remainders,  rents,  issues,  and  profits  thereof, 
and  also  all  the  estate,  right,  title,  interest,  property,  possession,  claim, 
and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the 
firatpart  of,  in,  or  to  the  above-described  premises,  and  every  part  and  parcel 
thereof,  with  tlie  appurtenances;  also  the  exclusive  right  forever  to  the  use 
of  the  first  fall  five  feet  perpendicular  of  the  whole  water  of  the  canal  at  the 
upper  end  of  that  place  on  the  canal  known  a^  *  Prison  Yard,'  with  all  rights, 
privileges,  and  easements  necessary  for  the  taking  and  enjoyment  of  power 
from  said  fall;  it  being  understood  that  the  said  party  of  the  first  part  rr3erves 
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to  itself  the  subsequent  power  resulting  from  the  flow  of  water  in  said  canal 
after  the  first  fall  as  aforesaid,  and  that  this  instrument  is  not  to  be  con- 
strued as  granting  unto  said  state  the  right  to  divert  said  water,  or  any  ma- 
teria] quantity  thereof,  permanently  from  said  canal.  To  have  and  to  hold 
all  and  singular  the  above  mentioned  and  described  premises,  together  with 
the  appurtenances,  unto  the  said  state  of  California,  forever.  And  the  said 
party  of  the  first  part  warrants  the  said  premises  to  be  free  from  all  and  every 
incumbrance  of  any  kind,  character,  or  description,  and  against  any  and  all 
incumbrances  now  existing  upon  said  premises,  created  or  suffered  by  said 
party,  or  by  any  other  party,* will  forever  warrant  and  defend.  But,  in  ac- 
cordance with  the  resolutions  upon  the  branch  state  prison  location  passed 
by  the  board  of  state  prison  directors  on  the  eighteenth  day  of  June,  A.  D. 
1868,  the  above  grant  of  water-power  is  upon  condition  always  that  said  board 
of  state  prison  directors  do  furnish  and  supply;  at  such  times  and  in  such 
manner  as  it  may  deem  advisable  and  judicious,  fifteen  thousand  dollars  in 
convict  labor,  rated  at  fifty  cents  j?er  diem  for  each  convict  employed,  unto 
said  first  party,  in  aid  and  construction  of  its  water-power  canal  and  adjuncts 
now  partially  completed  along  the  western  line  6t  the  lands  heretofore  de-' 
scribed,  or  so  much  of  the  same  as  may  suffice  for  the  completion  of  dam 
and  canal  down  to  the  point  of  delivering  the  said  water-power,  at  the  up- 
per part  of  prison  yard,  as  already  mentioned. 

**In  witness  whereof,  the  president  and  secretary  of  the  said  Natoma  Water 
A  Mining  Company,  acting  for  said  company  under  and  by  virtue  of  a  resolu- 
tion passed  by  the  board  of  trustees  of  said  company,  at  a  regular  meeiting 
thereof  holden  at  Folsom  on  the  thirtieth  day  of  April,  A.  D.  eighteen  hun- 
dred and  sixty-eight,  which  said  resolution  is  in  the  following  words,  to-wit: 
'  Resolved,  that  the  committee  on  prispu  site  be  also  authorized  to  make  all 
arrangements  with  the  board  of  state  prison  directors  for  the  location  of  a 
branch  prison  upon  the  company's  property;  and  the  president  and  secretary 
are  hereby  empowered  and  directed  to  execute,  on  behalf  of  this  company,  any 
and  all  deeds  and  agreements  to  and  with  said  board  of  state  prison  directors 
on  behalf  of  the  state  of  California,  as  shall  be  agreed  to  between  the  said 
board  and  this  company's  committee  on  prison  site,' — which  resolution  still 
stands  as  an  order  of  said  board  of  trustees  upon  the  books  of  said  company, 
unrevoked  and  unrepealed, — have  hereunto  set  their  hands  and  seals,  the  said 
Katoma  Water  &  Mining  Company  having  no  corporation  seal,  on  the  day 
and  year  first  above  written. 

"The  word  *  Rio'  is  interlined  between  the  fourth  and  fifth  lines  of  the  sec- 
ond page,  before  signing. 

[Seal.J  "Horatio  G.  Livebmoke, 

"President  of  the  Natoma  Water  &  Mining  Co. 

[Seal.]  "RoQEB  S.  Dat, 

"Secretary  of  the  Natoma  Water  &  Mining  Co." 

Defendant  demurred  to  the  complaint;  and,  the  demurrer  being  sustained, 
the  state  appealed. 

B.  C\  Marshall,  Atty.  Gen.,  and  W.  3.  Treadwell,  for  appellant.  A.  P. 
Catlin,  for  respondent. 

By  the  Court.  We  are  of  opinion  that  the  deed  from  the  Natoma  Water 
&  Mining  Company  to  the  state  did  not  impose  an  obligation  upon  the  com- 
pany to  proceed  to  the  completion  of  the  canal.  Therefore  the  ruling  of  the 
court  below  on  the  demurrer  was  correct.    Judgment  affirmed. 
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(71  Cal.  113) 

In  re  Lukes.    (IsTo.  9.468.) 

{Supreme  Court  of  Oaiifornia,    September  27, 1886.) 

Inbolvrnct— DiacHAROB — Books  of  Account— California  Act  of  April  16,  1880. 

In  section  49  of  the  California  act  of  April  16,  1880,  prohibiting  the  discharge  of 
an  insolvent  merchant  or  tradesman  who  has  not  kept  proper  books  of  account, 
the  words  "subsequently  to  the  passage  of  this  act"  are  a  limitation  upon  the  gen- 
eral prohibition  of  the  discharge  of  a  merchant  or  tradesman  who  has  not  kept 
proper  books  of  account,  and  authorize  the  discharge  of  a  merchant  or  tradesman 
who  was  engaged  in  businesc$  as  such,  but  who  did  ;iot  keep  proper  books,  prior  to 
the  date  referred  to. 

Department  1.     Appeal  from  superior  court,  Santa  Cruz  county 
Ferdinafid  J,  McCann,  (Tyler  &  Tyler  and  Underwood  MoCann,  of  coun- 
sel,) for  appellant.    Lesser  cfe  Hall  and  /.  M,  Lesser,  for  respondent. 

McKiNSTRY,  J  The  motion  to  dismiss  the  appeal  has  been  heretofore  de- 
nied. Oppositions  were  filed  to  the  discharge  of  Luke  Lukes  from  his  debts 
under  the  insolvent  law.  The  issues  made  by  the  oppositions,  and  the  an- 
swers thereto,  were  submitted  to  a  jury,  who  found  against  the  opponents 
upon  all  the  issues  submitted  save  one. 

Among  the  objections  to  the  discharge  was  this:  "That  said  Luke  Lukes, 
being  a  merchant  and  tradesman,  did  not,  since  the  sixteenth  June,  1880, 
keep  proper  books  of  account."  The  petitioner  denied  in  his  answer  that 
"since  the  sixteenth  day  of  June,  1883,  he  did  not  keep  proper  books  of  ac- 
count," and  averred  that  "he  kept  proper  books  of  account  during  all  the 
time  he  was  engaged  in  business."  Tlie  jury  found  that  Luke  Lukes  had  not 
kept  proper  books  of  account  "since  the  sixteenth  of  June,  1880."  The  peti- 
tion for  discharge  alleges  that  "your  petitioner  is,  and  for  more  than  six 
months  next  preceding  the  filing  of  this  petition  has  been,  a  resident  of  the 
county,"  etc.,  "and  has  since  the  twentieth  day  of  July,  1881,  been  engaged 
in  the  business  of  milling  and  manufacturing  flour  at  the  county  of  Santa 
Cruz,"  etc.     The  petition  was  filed  January,  1883. 

Section  49  of  the  act  of  April  16,  1880,  provides:  "No  discharge  shall  be 
granted  *  *  *  if  the  debtor,  ♦  *  *  being  a  merchant  or  tradesman, 
has  not,  subsequently  to  the  passage  of  this  act,  kept  proper  books  of  account." 
It  is  manifest  that  the  clause  relates  to  merchants  or  tradesmen.  The  words 
"subsequently  to  the  passage  of  this  act"  are  a  limitation  upon  the  general 
prohibition  of  the  discharge  of  a  merchant  or  tradesman  who  has  not  kept 
proper  books,  and  authorize  the  discharge  of  a  merchant  or  tradesman  who 
was  engaged  in  business  as  such,  but  who  did  not  keep  proper  books,  prior  to 
the  date  referred  to. 

There  is  nothing  in  the  case  tending  to  show  that  the  petitioner  was  a  mer- 
chant or  tradesman,  or  that  he  was  engaged  in  any  business  prior  to  July  20, 
1881,  and  the  uncontradicted  testimony  proved  that  he  had  been  engaged  in 
"milling  grain,  and  selling  the  products  thereof , "  since  that  date.  There  was 
no  express  finding  that  he  had  ever  been  a  "merchant  or  tradesman."  When 
the  issues  to  be  submitted  to  the  jury  were  being  settled,  the  petitioner  asked 
the  court  to  submit  the  issue,  "Did  Luke  Lukes  keep  proper  books  of  account 
since  the  twentieth  day  of  July,  1881?"  But  the  court  ad  opted— and  the  same 
was  subsequently  submitted  to  the  jury — ^the  issue,  "Did  Luke  Lukes  keep 
proper  books  of  account  since  the  sixteenth  day  of  June,  1880?*'  the  same 
being  the  date  when  the  insolvent  law  took  effect.  The  petitioner  objected  to 
the  settlement  and  submission  of  the  issue  last  recited,  upon  the  grounds — 
First,  that  the  time  specified  is  not  within  any  of  the  issues  made  by  the 
pleadings  herein;  second,  that  the  same  is  immaterial.  The  court  overruled 
the  objections,  and  petitioner  duly  excepted. 

If  it  be  conceded  that  the  petitioner  was  a  "merchant  or  tradesman"  from 
and  after  the  date  when  he  commenced  the  business  of  milling  and  selling 
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flour  and  other  products  of  the  mill,  the  court  below  erred  in  submitting  the 
issue  to  the  jury;  and,  as  the  judgment  refusing  the  discliarge  was  based  on 
the  special  verdict  of  the  jury,  the  judgment  is  erroneous.  As  the  case  was 
presented,  it  was  immaterial  whether  the  petitioner  kept  any  books  prior  to 
July  20,  1881.  For  aught  that  appears  from  the  findings  of  the  jury,  he  kept 
proper  books  after  that  date. 
Judgment  reversed,  and  cause  remanded  for  further  proceedings. 

We  concur:   Mykick,  J.;  Boss,  J. 

(71  Cal.  1«) 

Tait  v.  Hall.    (No.  11,259.) 

(Supreme  Court  of  Cd/ifornia.    September  28,  1886.) 

1.  Appeal — Evidence  CoNFLrcriNG — ^Findings. 

Where  there  is  a  substantial  conflict  in  the  testimony,  the  supreme  court  will  not 
disturb  the  findings  of  the  trial  court. 

2.  Evidence-— Res  Gestjb— Declarations  as  to  Intent  in  Performing  Act. 

The  declarations  of  a  party  while  engaged  iu  the  performance  of  an  act,  and  illus- 
trating the  object  and  intent  of  its  performance,  are  admissible  in  evidence. 

Commissioners'  decision. 

Department  2.    Appeal  from  superior  court,  Tehama  county. 
Chipman  cfe  Garter,  for  respondent,  Tait.    John  F.  Ellison,  for  appellee, 
Hall. 

Searls,  C.  This  is  an  action  to  restrain  the  defendant,  as  road  overseer 
of  Tehama  road-district,  in  the  county  of  Tehama,  from  opening  a  road  for  pub- 
lic use  across  the  land  of  plaintiff.  The  cause  was  tried  by  the  court  without 
a  jury.  Written  findings  were  filed,  upon  which  a  decree  was  entered  in 
favor  of  the  plaintiff,  perpetually  enjoining  the  defendant  from  entering  upon, 
laying  out,  constructing,  opening,  or  keeping  open  a  road  for  public  use 
through  the  land  of  the  plaintiff,  which  is  properly  described. 

From  this  decree,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.  Under  the  pleadings  and  evidence  the  case  turned  upon  the 
question  whether  a  strip  of  land  60  feet  in  width  on  the  east  side  of  the 
premises  described  in  the  complaint,  and  running  across  the  same  from  north 
to  south,  was  in  fact  a  public  road. 

The  findings  on  this  branch  of  the  case  are  as  follows: 

"(6)  That  the  said  strip  of  land,  above  described,  has  never  been  laid  out 
or  erected  as  a  road  or  public  highway  by  order  of  the  board  of  supervisors, 
and  has  never  become  a  public  road  by  use  or  dedication  by  any  owner  of  said 
land,  or  otherwise;  nor  has  any  part  or  portion  of  plaintiff's  land  described  in 
his  complaint  in  this  action,  and  in  the  findings,  become  a  public  road  by  order 
of  the  board  'of  supervisors,  or  by  use  or  by  dedication,  or  otherwise. 

"(7)  That  the  said  defendant  will  carry  out  and  perform  the  acts  so  threat- 
ened by  him,  unless  restrained  by  the  process  of  this  court,  and  plaintiff  will 
be  irreparably  injured  thereby. 

"(8)  That  A.  G.  Toomes,  mentioned  in  defendant's  answer,  never,  as 
owner  or  otherwise,  on  or  about  the  year  1873,  or  at  any  other  time,  dedicated 
said  strip  of  land,  or  any  part  thereof,  to  the  public  and  for  a  publid  highway, 
either  by  spoken  words  of  said  A.  G.  Toomes,  or  by  his  conduct. 

"(9)  That  the  said  strip  of  land  was  never  accepted  by  the  public  as  a  high- 
way, and  the  public,  since  1873,  or  since  any  other  date,  have  not  traveled 
upon  or  over  said  strip  of  land,  or  any  part  thereof,  or  used  the  same  contin- 
uously or  at  all  as  a  public  highway." 

Appellant  attacks  these  findings  numbered  6,  7,  8,  and  9,  upon  the  ground 
that  they  are  not  supported  by  the  evidence,  and  are  contrary  thereto. 

There  is  a  substantial  conflict  in  the  testimony,  and,  upon  w  ell -set  tied  prin- 
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ciples,  we  are  not  at  liberty  to  distarb  the  findings  under  such  circumstances. 
The  findings  cover  all  the  issues  in  the  cause  necessary  to  a  determination  of 
the  case.  The  allegation  of  the  answer  that  A.  G.  Toomes  was  the  owner  of 
the  land  in  1870  was  wholly  immaterial,  except  as  a  predicate  for  showing 
that,  as  such  owner,  he  dedicated  the  land  to  the  purposes  of  a  highway;  and 
the  eighth  finding  negatives  the  fact  of  such  dedication. 

The  court  having  found  that  no  highway  ever  existed  over  the  land,  and 
that  plaintiff  was  the  owner  thereof,  the  further  allegation  of  the  answer,  that 
plaintiff  built  a  fence  thereon,  and  across  the  highway,  became  Immaterial. 
Manifestly,  if  he  owned  the  land,  and  the  public  had  no  easement  in  it  or 
right  to  it,  he  could  build  as  many  fences  as  he  chose  upon  it,  without  incur- 
ring any  liability  thereby.  So,  too,  if  it  was  never  a  highway,  tliere  was  no 
right  in  the  public  to  be  abandoned.  The  question  of  highway  or  no  high- 
way was  one  of  fact,  to  be  passed  upon  as  such  by  the  court,  and  was  properly 
determined  as  such.    Harding  v.  Jasper,  14  Cal.  642. 

There  was  no  error  in  permitting  the  witness  A.  J.  Clark  to  testify  as  to 
the  declarations  of  Toomes,  deceased,  made  while  he  was  having  the  land 
surveyed,  to  the  effect  that  he  was  not  going  to  have  a  road  on  the  west  line 
of  the  land  he  was  suveying.  The  declarations  of  a  party  while  engaged  in 
the  performance  of  an  act,  and  illustrating  the  object  and  intent  of  its  per- 
formance, (ire  admissible  in  evidence.  The  evidence  was  admissible  in  re- 
buttal of  the  declarations  introduced  by  defendant  tending  to  show  that 
Toomes  had  said,  about  the  same  time,  that  he  would  open  a  road  at  the 
point  indicated. 

The  action  of  the  court  in  ruling  out  the  testimony  of  the  witness  Healy, 
so  far  as  he  proposed  to  give  liis  impressions,  was  proper.  The  witness  had 
stated  that,  in  surveying  off  the  west  line  of  the  land  sold  to  Simpson  by 
Toomes,  he  had  run  the  western  boundary  on  a  line  with  the  east  side  of  Sec- 
ond street.  The  witness  was  then  asked  if  he  knew  what  the  object  of 
Toomes  was  in  making  the  lines  thus  correspond,  to  which  he  replied  that  he 
did  not  recollect  what  Toomes  said  about  it,  and  then  was  about  to  give  his 
impression  as  to  the  object.  The  inference  to  be  drawn  from  the  acts  of 
Toomes  was  for  the  court  to  draw  from  his  acts,  and  the  impressions  or  opin- 
ions of  the  witness  were  not  admissible  as  aids  to  the  deductions  to  be  made 
by  the  court. 

We  find  no  error  in  the  record  calling  for  a  reversal,  and  are  of  opinion  the 
judgment  and  order  appealed  from  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  G. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg« 
ment  and  order  are  affirmed. 


(70  Cal.  424) 

Sbhth  tj.  Furnish.    (No.  11,300.) 

(Supreme  Cburt  of  California.    Aogust  23,  18S6.) 

1.  ExBOUTOBS  AND  Administratobs — Claix  bt  Mabribd  Womaw  fob  NuBfliiro  Dbos- 

DENI^HOW  PbEBEMTED. 

A  claim  by  a  married  woman  for  services  rendered  a  decedent  as  nurse  consti- 
tutes community  property,  and  should  be  presented  to  the  executors  of  the  estate 
in  the  name  of  the  husband ;  but  when  a  claim,  verified  by  the  wife,  is  presented 
in  her  name  by  the  husband,  and  rejected,  a  judgment  in  an  action  by  husband  and 
wife  to  recover  for  such  services  will  not  be  reversed  simply  because  the  claim  was 
not  properly  presented. 

2.  Elbctiow — Bequest  in  Payment  for  Services — ^Action. 

Where  a  certain  sum  of  money  is  bequeathed  to  a  nurse  by  the  testator  in  pay- 
ment for  her  care  and  attention  to  him,  an  action  against  the  estate  to  recoyer  the 
value  of  such  services  will  be  considered  an  election  not  to  claim  the  bequest,  and 
it  will  not  be  a  bar  to  the  suit. 
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Department  1.    Appeal  from  superior  court,  Sacramento  county. 
W.  H,  Beatty  and  8.  C.  Den8<m,  for  appellants.    Grove  Z.  Johnson,  for  re- 
spondents. 

Ross,  J.  The  plaintiff  Emma  L.  Smith,  and  her  co-plaintiff.  A.  J.  Smith, 
are  husband  and  wife,  and  as  such  resided  together  in  the  house  of  the  de- 
ceased, William  Ilicks,  during  which  time  Mrs.  Smith  rendered  Hicks  serv- 
ices as  nurse,  for  the  value  of  which  this  suit  was  brought.  It  is  contended, 
on  behalf  of  the  appellants,  tliat  the  claim  for  the  services  was  not  properly  pre- 
sented to  the  executors  of  the  estate  of  Hicks.  It  was  verilied  by  Mrs.  Smith* 
and  presented  in  her  name  by  her  husband  to  the  executors,  and  by  them  re- 
jected. They  claim  that  it  should  have  been  verified  by  the  husband,  and 
presented  in  bis  ns(me;  that  the  debt  due  by  Hicks  wjis  due  to  A.  J.  Smith; 
and  that  it  is  indispensable  to  an  action  upon  it  that  a  claim  for  the  amount 
should  have  been  duly  presented  to  the  executors  in  his  name. 

It  does  not  admit  of  doubt,  we  think,  that  the  amounts  due  for  the  serv- 
ices rendered  constituted  community  property.  It  is  provided  by  section  162 
of  the  Civil  Code  that  "all  property  of  the  wife,  owned  by  her  before  marriage, 
and  that  acquired  afterwards  by  gift,  bequest,  devise,  or  descent,  with  the 
rents,  issues,  and  profits  thereof  is  her  separate  property;"  and,  by  the  next 
section,  that  "all  property  owned  by  the  husband  before  marriage,  and  that 
acquired  afterwards  by  gift,  bequest,  devise,  or  descent,  with  the  rents,  is- 
sues, and  profits  thereof,  is  his  separate  property."  By  section  164  it  is  de- 
clared that  "all  other  property  acquired  after  marrii^e,  by  either  husband  or 
wife,  or  both,  is  community  property."  An  -exception  to  this  last  general 
provision  is  made  in  favor  of  the  earnings  and  accumulations  of  the  wife 
while  she  is  living  separate  from  her  husband,  by, virtue  of  section  169  of  the 
Civil  Code,  which  reads:  "The  earnings  and  accumulations  of  the  wife,  and 
of  her  minor  children  living  with  her  or  in  her  custody,  while  she  is  living 
separate  from  her  husband,  are  the  separate  property  of  the  wife." 

It  would  be  clejirly  contrary  to  these  provisions  of  the  Code  to  hold  that  all 
earnings  and  accumulations  of  the  wife  are  her  separate  property.  The  ex- 
ception cannot  be  extended  by  the  courts  beyond  its  fair  scope.  The  provision 
that  the  earnings  and  accumulations  of  the  wife  while  she  is  living  separate 
from  her  htisband  are  her  separate  property,  plainly  assumes  that  such  earn- 
ings and  accumulations  as  are  not  so  acquired  do  not  constitute  the  separate 
property  of  the  wife,  but  are  embraced  by  the  general  provisions  of  section 
164,  and  constitute  community  property.  It  is  true  that,  by  section  168  of 
the  same  Code,  it  is  provided  that  "the  earnings  of  the  wife  are  not  liable  for 
the  debts  of  the  husband;"  but  what  should  be  considered  earnings  of  the 
wife,  and  what  debts  of  the  husband,  within  the  true  meaning  of  that  section, 
are  questions  that  do  not  arise  in  this  case. 

The  debt  due  from  the  deceased,  Hicks,  for  the  services  rendered  him  by 
Mrs.  Smith,  being  the  community  property  of  Mr.  and  Mrs.  Smith,  was  there 
such  a  presentation  of  the  claim  for  the  amount  to  the  executors  of  the  estate 
of  Hicks  as  would  authorize  a  suit  upon  its  rejection? 

As  has  been  seen,  it  was  verified  by  the  wife,  and  presented  in  her  name  by 
the  husband.  That  the  claim  was  sworn  to  by  the  person  best  acquainted 
with  the  facts  surely  cannot  be  good  ground  of  objection  to  its  verification. 
Undoubtedly  it  ought  to  have  been  presented  in  the  name  of  the  husband, 
since  the  amount  due  constituted  community  property,  but  it  was  presented 
by  the  husband  in  the  name  of  his  wife.  Had  the  claim  been  allowed  by  the 
executors,  he  would  have  been  estopped  from  presenting  another  claim  in  his 
own  name  for  the  same  services;  and  having,  with  his  wife,  brouglit  this  suit 
upon  the  rejected  claim ,  a  recovery  thereon  would  equally  estop  him.  A  claim 
for  the  services,  properly  verified,  was  presented  to  the  executoi-s,  who  re- 
jected it,  but  without  objection  to  the  manner  of  its  presentation.    3uit  )mv« 
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ing  been  brought  thereon,  plaintiffs  proved  the  rendition  of  the  services  and 
their  value,  and  recovered  judgment.  Ought  the  judgment  to  be  reversed 
only  because  the  claim  was  presented  to  the  executors  by  the  husband  in  his 
wife's  name  instead  of  his  own?  Under  the  circumstances  of  the  case,  we 
think  not.  The  substantial  rights  of  the  estate  have  not  been  affected  by  the 
manner  of  its  presentation,  and  we  do  not  think  a  just  judgment  against  it 
ought  to  be  reversed  on  that  ground. 

The  only  other  points  relied  on  by  the  appellants  for  a  reversal  grows  out 
of  the  fact  that  the  deceased  in  his  will  made  a  bequest  to  Mrs.  Smith,  of 
•3,000,  "in  consideration  and  in  payment  for  her  kind  care  and  attention  dur- 
ing my  last  sickness."  It  is  said  that  the  bequest  was  intended  as  full  com* 
pensation  for  the  services  rendered  by  Mrs.  Smith,  and  that  it  has  not  been 
renounced.  The  answer  to  this  is  that  her  action  in  respect  to  the  claim  was 
an  election  on  her  part  not  to  rely  upon  the  bequest;  and  upon  the  distribu- 
tion of  the  estate  the  rights  of  the  executors,  and  of  all  interested  therein,  can 
be  properly  and  appropriately  protected. 

Judgment  and  order  affirmed. 

We  concur:    Mtrick,  J.;  McXinstrt,  J« 

(14  Or.  283) 

Garlon  v.  Dixon  and*  another. 
{St^eme  Court  of  Oregon^    December  13,  1886.) 

1.  Rbplbvih— Action  ow  Bond— Liabiltty  of  Subbtibs— Goers. 

Where  an  action  of  replevin  was  brought  to  recover  an  article  of  property,  and  a 
iudgment  obtained  which  was  afterwards  reversed  on  appeal,  the  sureties  on  the 
bond  are  liable  for  the  payment  of  the  costs  incurred  in  the  original  action. 
S.  Bake— Action— Extent  of  Liability. 

In  an  action  on  a  replevin  bond  the  sureties  are  only  liable  to  the  amount  of  the 
penalty  of  the  bond,  and  costs. 
Sb  Samb— Bond— Bbeaoh— Penalty— Intebest. 

Where  there  is  a  breach  of  the  condition  of  a  bond  in  replevin,  the  penalty  be- 
oomes  in  law  a  debt  due,  and  the  obligors  may  discharge  tliemselves  from  liability 
on  the  bond,  when  the  damages  resulting  from  it  exceed  the  penalty,  by  the  pay- 
ment of  the  penalty  alone;  but,  if  the  damages  in  such  case  be  not  paid  on  the 
happening  of  the  breach,  it  will  bear  interest  until  it  is  paid. 

Action  on  replevin  bond.    Judgment  for  plaintiff.    Defendants  appealed. 
C.  Ball,  for  plaintiff.     W.  R.  Willis^  for  defendants. 

LoBB,  G.  J.  This  is  an  appeal  from  a  judgment  rendered  in  the  circuit 
court  upon  a  trial  by  the  court  without  a  Jury.  Briefly,  the  facts  are  these: 
William  Britt  brought  an  action  in  replevin  against  Garlon,  the  present 
plaintiff,  claiming  the  delivery  to  him  of  a  horse  which  was  in  the  possession 
of  Garlon.  To  entitle  and  secure  to  Britt  the  immediate  delivery  of  the 
property,  the  defendants,  Dixon  &  Dixon,  executed  an  undertaking  as  sure- 
ties for  double  the  value  of  the  property,  "For  the  prosecution  of  said  action, 
for  the  return  of  the  property  to  the  defendant,  if  return  thereof  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as  may  from  any  cause  be  recovered 
against  the  plaintiff,**  as  prescribed  by  the  Gode.  The  horse  was  then  taken 
by  the  sheriff,  and  thereupon  the  plaintiff  gave  the  undertaking  as  prescribed 
in  such  Gode,  and  the  sheriff  redelivered  the  horse  to  him.  The  action  pro- 
ceeded to  trial,  and  Britt  obtained  Judgment,  whereupon  Garlon,  the  present 
plaintiff,  appealed  to  the  circuit  court,  and  the  Judgment  was  reversed,  and  a 
judgment  rendered  in  favor  of  him,  for  his  costs  and  disbursements,  taxed  at 
$512.20.  This  action  was  brought  on  the  undertaking  of  the  defendants, 
Dixon  &  Dixon,  given  in  the  action  brought  by  Britt,  above  mentioned,  to 
recover  the  amount  of  costs  adjudged  to  him  in  that  action.  The  penalty  in 
the  bond  or  undertaking  of  the  defendants*  for  double  the  value  of  the  prop- 
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erty,  was  fixed  at  $250.  There  are  bnt  two  questions  which  we  are  required 
to  consider  on  this  record:  (1)  Are  the  defendants  liable  on  their  undertaking 
for  costs?  and  (2)  what  is  the  extent  of  tlie  liability  after  default? 

The  liabilities  of  sureties  on  replevin  bonds  for  the  payment  of  costs  in- 
curred in  the  original  action  has  been  so  often  adjudged  that  the  question 
ought  to  be  deemed  settledl  In  New  York,  where  the  provisions  of  the  Code 
in  respect  to  the  matter  are  identical  with  our  own,  it  has  been  adjudged  that 
the  sureties  are  liable,  on  their  undertaking  given  in  accordance  with  section 
209,  for  costs.  In  Tibbies  v.  O'Connor,  28  Barb.  539,  a  case  upon  all  fours 
as  to  the  facts  in  hand,  the  court  say:  "Thi»  is  a  clear  case  for  the  plaintiffs. 
The  undertaking  provided,  among  other  things,  for  the  payment  to  the  plain- 
tiffs in  this  action  of  such  sum  as  might /or  any  cause  be  recovered  against 
the  plaintiff  in  that  action.  The  209th  section  of  the  Code  required  that  the 
undertaking  should  contain  that  provision.  These  plaintiffs  have  secured 
these  two  sums  in  that  action.  They  are  clearly  within  the  undertaking  of 
the  statute."  And  this  decision  has  been  approved  by  later  authorities  in 
that  state.  In  Hinckley  v.  Kreitz,  58  N.  Y.  588,  Chukch,  C.  J.,  in  referring 
to  it,  said:  '^Tibbies  v.  O'Connor,  28  Barb.  538,  was  upon  an  undertaking  in 
behalf  of  the  plaintiff  in  an  action  upon  a  claim  and  delivery  of  personal 
property,  conditioned,  among  other  things,  for  the  payment  of  such  sura  as 
might  *for  any  cause*  be  recovered  in  the  action.  The  court  held  that  the 
costs  recovered  upon  appeal  were  covered  by  the  undertaking,  a*  they  clearly 
were. "     Letson  v.  Dodge,  61  Barb.  128. 

At  common  law,  where  the  bond  was  conditioned  to  prosecute  the  suit 
with  effect,  and  for  a  return  of  the  goods  in  case  a  return  shall  be  awarded, 
the  sureties  were  liable  for  costs.  Qainsford  v.  Griffith^  1  Wms.  Saund. 
58,  note  1;  Bran^combe  v.  8carbrough,  6  Adol.  &  E.  (K.  S.)  13;  BaUley  v. 
Hoffman^  13  Pa.  St.  606.  At  one  time  it  was  tliought  that  the  condition  of 
such  bond  was  alternative,  and  that  the  effect  of  rendering  either  impossible 
was  to  discharge  the  surety,  (Kimmel  v.  Kint,  2  Watts,  431;)  in  a  word, 
that  the  condition  of  the  replevin  bond  la  simply  for  the  return  of  the  goods 
in  event  of  a  judgment  de  retomo  habendo  being  rendered  against  the  plain- 
tiff in  the  action  of  replevin,  and  for  which  alone  the  surety  was  responsi- 
ble; and  some  such  notion  seems  to  have  prevailed  in  the  case  here.  But  in 
Qibbs  v.  BarUett,  2  Watts  &  S.  33,  the  doctrine  of  Kimmel  v.  Kint,  supra, 
was  overthrown,  and  numerous  cases  cited  to  show  that  the  undertakings 
stipulated  by  the  bond  constitute  distinct  and  independent  conditions,  and 
that  a  breach  of  any  of  them  worked  a  forfeiture.  In  Tibbal  v.  Cahoon,  10 
Watts,  232,  the  defendant  had  retained  the  goods  under  a  claim  of  property, 
which  being  found  for  him,  he  was  also  held  entitled  to  recover  the  costs  in 
an  action  on  the  bond,  though  there  was  no  judgment  de  retomo,  "If  it  were 
held,"  said  Kennedy,  J.,  "that  the  surety  is  not  liable  on  the  clause,  to  pros- 
ecute his  suit  with  effect,  for  the  costs  adjudged  to  the  defendant,  upon  fail- 
ure of  the  plaintiff  to  prosecute  the  suit  with  success,  the  clause,  though  full 
of  meaning  and  force,  would  be  thereby  rendered  wholly  useless,  and  entirely 
inoperative."  Applying  this  language  in  Balsley  v.  Hoffman,  supra,  Bell, 
J.,  said:  "Now,  as,  in  this  instance,  the  goods  replevied  have  been  retained  by 
the  defendant,  the  only  damnification  suffered  by  him  was  in  the  costs  to 
which  he  had  been  put,  and,  as  these  could  only  be  reached  under  the  clause 
for  effective  prosecution,  the  decision  would  seem  to  be  directly  in  point 
to  show  the  labilities  of  the  parties  in  the  bond  to  answer,  at  least  to  the 
extent  of  the  penalty,  the  damages  recovered  by  the  defendant  in  the  first 
action."  But  the  authorities  do  not  stop  here.  See,  also,  Thotnson  v.  Jap- 
fin,  12  S.  C.  581;  Morris,  Repl.  265;  2  Suth.  Dam.  43. 

But  the  more  dilflcult  question  here  is  whether  the  judgment  can  be  given 
on  a  replevin  bond  against  the  sureties  for  more  than  the  penalty  and  costs; 
that  is  to  say,  whether  interest  can  be  recovered,  beyond  the  penalty,  from 
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the  time  of  the  breach  of  the  condition.  In  Hefford  v.  Alger,  1  Taunt.  218, 
it  is  held  that  the  sureties  in  a  replevin  bond  are  together  liable  only  to  the 
amount  of  the  penalty  in  the  bond,  and  the  costs  of  suit  on  the  bond.  "It  is 
not  to  be  disputed,"  said  Tindal,  C.  J.,  "that  the  sureties  singly  would  be 
liable  to  the  amount  of  the  penalty  of  the  bond;  and  in  Hefford  v.  Alger,  1 
Taunt.  218,  wliich  is  subsequent  to  Evans  v.  Brander,  2  H.  Bl.  547,  it  was 
held  that  the  two  together  are  liable  to  no  more.  After  that  decision  in  this 
court,  we  ought  not  to  throw  the  matter  open  again,  by  laying  down  a  differ- 
ent rule  for  the  sheriff,  who  is  responsible  on  the  failure  of  the  sureties." 
Paul  V.  Goodluck,  2  Bing.  N."C.  220.  The  general  principle,  as  stated,  is 
that  on  a  penal  bond  a  judgment  cannot  be  recovered  beyond  the  penalty. 
Wilde  V.  Clarkson,  6  Term  K.  303;  Branscomhe  v.  8carbrough,  6  Q.  B.  13; 
Clark  V.  Biish,  3  Cow.  151;  Farrar  v.  U.  8.,  5  Pet.  372.  Mr.  Morris  says: 
"The  liability  of  the  surety  in  replevin  is  limited  by  the  penalty  of  the  bond. 
The  preceding  observations  show  that  his  liability  naay  be  less  than  that 
amount;  it  cannot  exceed  it."  Morris,  Repl.  268,  cites 'jy<*7i^  v.  Round,  2 
Dowl.  558;  Ward  v.  Henley,  1  Younge  &  J.  285;  Gould  v.  Warner,  3 
Wend.  54. 

In  the  case  in  hand  the  judgment  was  rendered  in  the  replevin  suit  for 
costs,  May  21,  1883,  and  the  liability  of  the  defendants  then  became  fixed. 
The  judgment  was  for  an  amount  which  exceeded  the  penalty  of  the  bond; 
but,  as  we  have  seen,  tlie  defendants  could  have  discharged  themselves  by  the 
payment  of  the  amount  of  the  penalty.  They  neglect«i  to  do  this,  and  ne- 
cessitated the  action  on  the  bond.  The  court  below  found  that  the  defendants 
were  liable  on  their  undertaking  in  the  sum  of  ^250,  the  amount  of  the  pen- 
alty, with  legal  interest  from  May  21, 1883;  and  that  the  plaintiff  was  entitled 
to  a  judgment  against  the  defendants  for  that  sum,  with  such  interest,  and 
rendered  judgment  accordingly. 

At  the  argument  it  was  claimed  by  counsel  for  the  plaintiff  that  the  condi- 
tion of  the  undertaking  was  such  as  to  cover  the  entire  amount  of  the  judg- 
ment in  the  replevin  action,  and  that,  therefore,  judgment  on  the  undertak- 
ing might  be  for  an  amount  in  excess  of  the  penalty  fixed  by  that  instrument. 
But  this  is  untenable.  The  sureties  are  only  liable  to  the  amount  of  the  pen- 
alty of  the  bond  and  costs.  The  penalty  is  that  sum  which  the  sureties  bind 
themselves  and  agree  to  pay  when  a  breach  of  the  condition  occurs  which  is 
a  part  of  their  obligation. 

The  more  dilficult  and  disputed  question  is  whether,  after  breach  of  the  con- 
dition, the  sureties  are  liable  for  interest  for  the  delay  in  payment,  by  way 
of  damages  for  the  breach.  In  Fraser  v.  Little.  13  Mich  198,  the  authorities, 
both  English  and  American,  are  reviewed  by  Campbell,  J. ;  and  the  result  he 
reaches  is  that  interest  cannot  be  recovered  on  the  penalty.  Referring  to 
Brainard  v.  Jones y  18  K.  Y.  35,  in  which  it  was  held  that  interest  was  re- 
coverable for  withholding  payment  after  default,  he  says:  "  It  is  in  direct  con- 
flict witli  the  mass  of  decisions,  and  in  conflict  with  the  principle  which  un- 
derlies them  all,  that  a  penalty  is  not  to  be  enlarged  under  any  circumstances, 
and  will  not  be  enforced  beyond  its  letter."  But  the  force  of  this  decision  is 
greatly  broken  by  the  dissenting  opinion  of  Christiancy,  J.,  which  is  in  gen- 
eral accord  with  the  doctrine  of  the  law  as  held  in  New  York,  Massachusetts, 
Kentucky,  and  perhaps  some  other  states.  In  Brainard  v.  Jones,  supra,  it 
was  held  that  the  recovery  against  a  surety  in  a  bond  for  the  payment  of 
money  is  not  limited  to  the  penalty,  but  may  exceed  it,  so  far  as  necessary  to 
include  interest  from  the  time  of  the  breach;  and  that,  so  far  as  interest  is 
payable  by  the  terms  of  the  contract,  and  until  default  made,  it  is  limited  to 
the  penalty,  but  after  breach  it  is  recoverable,  not  on  the  ground  of  contract, 
but  as  damages,  which  the  law  gives  for  its  violation.  Comstock,  J.,  said: 
"But  when  the  sum  claimed  becomes  a  debt  actually  due  from  them,  and  they 
continue  in  default,  the  question,  properly  considered,  is  one  of  damages  for 
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the  delay.  As  the  law  imposing  these  damages  finds  its  warrant,  not  in  the 
terms  of  the  contract,  but  in  the  rules  of  reason  and  justice,  so  it  must  follow 
that  the  same  rules  furnish  the  only  restraint  upon  its  power  in  such  cases. 
The  question,  in  short,  is  not,  what  is  the  measure  of  a  surety's  liability  under 
a  penal  bond?  but  what  does  the  lawex^ict  of  him  for  an  unjust  delay  in  pay- 
ment after  his  liability  is  ascertained,  and  the  debt  is  actually  due  from  him  P'' 

Formerly  it  was  the  rule,  upon  a  breach  of  the  condition,  that  the  surety 
was  liable  for  the  entire  amount  of  the  penalty,  although  the  loss  or  damage 
was  insignificant.  The  breach  worked  a  forfeiture,  and  the  penalty  fixed 
the  liability.  But  this  rule  no  longer  prevails.  If  the  loss  or  damage  be  less 
than  the  penalty,  the  liability  is  discharged  by  the  payment  of  the  amount  of 
such  loss  or  damage.  The  penalty  merely  fixes  the  maximum  of  the  liability 
of  the  sureties  or  obligors,  and  they  cannot  be  held  liable  for  interest  beyond 
the  penalty  of  the  bond,  except  for  such  interest  as  accrued  from  their  own 
default  in  unjustly  withholding  payment.  When  the  judgment  is  equal  to 
or  in  excess  of  the  penalty  fixed  in  the  bond,  the  sureties  may  discharge  them- 
selves from  liability  by  the  payment  of  the  amount  of  such  penalty;  but.  If 
they  refuse  so  to  do  after  breach  of  the  condition,  and  persist  in  defending 
the  suit  brought  to  compel  their  performance,  they  will  be  liable  for  the  pen- 
alty and  interest  by  way  of  damages  for  unjustly  withholding  payment.  In 
such  case  the  penalty  is  an  ascertained  sum  which  is  due;  and,  when  with- 
held, like  any  other  debt,  ought  to  carry  interest.  It  has  been  so  held  by  this 
court  in  a  case  tiot  reported,  as  I  am  informed  by  one  of  ray  associates.  It 
is  diflicult.to  see  upon  what  principle  interest  can  be  refused  upon  the  pen- 
alty of  a  bond  which  is  due,  more  than  interest  upon  any  other  money  which 
has  not  been  paid  when  the  creditor  has  become  entitled  to  it.  In  Carter  v. 
Thorn,  18  B.  Mon.  488,  it  was  held,  upon  the  breach  of  the  condition  of  a 
penal  bond,  the  penalty  becomes  in  law  a  debt  due,  and  the  obligors  can  dis- 
charge themselves  from  liability  on  the  bond,  when  the  damages  resulting 
from  the  breach  of  the  condition  exceed  the  penalty,  by  the  payment  of  the 
penalty  alone;  but,  if  the  damages  in  such  case  be  not  paid  on  the  happening 
of  the  breach,  it  will  bear  interest  until  it  is  paid.  See,  also,  Hughes  v. 
WicTdiffe,  11  B.  Mon.  202;  Walcott  v.  Hants,  1  R.  1. 404;  LeighUm  v.  Brovm, 
98  Mass.  516;  Judge  of  Probate  v.  Heydock,  8  N.  H.  493;  Murfree,  Official 
Bonds,  §  609,  and  cases  cited. 

We  think  the  court  committed  no  error  in  allowing  the  interest.  The 
plaintiff  is  entitled  to  his  costs  and  disbursements  of  the  court  below,  and, 
as  both  appealed  to  this  court,  each  will  pay  his  costs  of  his  own  appeal. 


(9  Colo.  380)  ^  ,.  • 

Smith  v,  Bauer. 
(Supreme  Court  of  Colorado.    December  3, 1886.) 

1.  CouBTS  —  Federal  Coubtb— State  Coubt— Attachment — Consent  to  Pbocesdino 

AGAINST  MabSHAL. 

Notwithstanding  the  mle  that,  when  property  is  in  the  hands  of  a  United  States 
marshal  under  a  writ  of  attachment  issued  from  a  federal  Court,  his  custody  thereof 
cannot  be  interfered  with  by  a  sheriff  acting  under  authority  of  process  issuing  from 
a  state  court,  nn  action  of  replevin  may  be  maintained  in  a  state  court  against  a 
United  States  marshal  for  goods  so  attached  by  him,  when  the  pleadings  show  that 
consent  of  the  federal  court  to  proceed  in  the  premises  against  its  marshal  was  first 
obtained.! 

2.  Same— Comity  between  Courts  op  Concurrent  Jurisdiction— Allegation  of  Con- 

sent IN  Complaint^— Objection  to  Sufficiency  after  Verdict. 

An  objection  taken  to  an  allegation,  in  a  complaint,  of  consent  obtained  fh>m  a 
federal  court  to  proceed  against  its  marshal  in  a  state  court  for  the  recovery  of 
goods  attached  by  him  under  process  issuing  from  the  federal  court,  because  it  does 
not  show  that  the  consent  referred  to  covered  the  particular  suit  in  question,  and 

^See  Counor  v.  Hanover  Ins.  Co..  2S  Fed.  Rep.  6^  and  note. 
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the  tribunal  in  which  it  is  brought,  does  not  raise  a  jurisdictional  question,  but  one 
of  comity  between  courts  of  concurrent  jurisdiction,  and  such  objection,  taken  after 
trial  and  verdict,  conies  too  \&te. 

Error  to  district  court,  Pueblo  county. 

Bauer  brought  his  action  of  replevin  .in  the  state  court,  claiming  ownership 
and  right  to  possession  of  the  goods  and  chattels  described  in  his  complaint. 
Smith,  among  the  defenses  set  up  in  his  answer,  averred  that  he  held  the 
property  as  United  States  marshal  by  virtue  of  levies  under  writs  of  attach- 
ment duly  issued  out  of  the  circuit  court  of  the  United  States  for  the  district 
of  Colorado  in  two  certain  suits  brought  against  one  Julius  Kessler.  At  the 
trial  the  foregoing  matters  set  up  in  the  answer  were  admitted  to  be  true; 
but  the  court,  nevertheless,  tried  the  issue  of  ownership  and  right  to  posses- 
sion, and  the  same  was  deterriiined  in  favor  of  Bauer.  To  reverse  the  judg- 
ment thus  entered  this  writ  of  error  was  sued  out.  The  complaint  contained, 
inter  alia,  the  following  averment:  "That,  prior  lo  the  commencement  of 
this  action,  the  plaintiff  obtained  leave ifrom  the  circuit  court  of  the  United 
States  to  sue  the  defendant,  who  is  and  was  United  States  marshal  for  the 
district  of  Colorado." 

Patton  &  Urmy,  for  plaintiff  in  error.  John  M.  Waldron,  for  defendant 
in  error. 

Helm,  J.  1.  The  supreme  court  of  the  United  Slates,  in  Freeman  v. 
Hotoe,  24  How.  450,  announce  the  doctrine  that,  when  property  is  in  the 
hands  of  the  United  States  marshal  under  a  writ  of  attachment  duly  issued 
from  a  federal  court,  his  custody  thereof,  even  though  it  be  wrongful,  and 
though  not  by  virtue  of  a  proceeding  in  rem,  cannot  be  interfered  with  by 
the  sheriff,  acting  with  the  authority  of  process  issuing  from  a  state  court. 
The  conclusion  reached  in  that  opinion  has  been  adhered  to  in  later  decisions 
by  the  same  august  tribunal;  and,  although  no  construction  of  the  constitu- 
tion or  laws  of  the  United  States  was  involved,  it  is  accepted,  we  believe,  by 
all  of  the  state  courts  of  last  resort  which  have  had  the  question  before  them. 
It  was  adopted  by  us  in  Parks  v.  Wilcox,  6  Colo.  489. 

This  principle  or  rule  of  procedure  is,  however,  not  decisive  of  the  case  at 
bar.  The  precise  question  here  presented  is:  May  the  state  court,  notwith- 
standing the  rule,  determine  all  tlie  rights  of  plaintiff  in  the  replevin  case, 
where  the  pleadings  show  that  consent  of  the  federal  court  to  proceed  in  the 
premises  against  its  marshal  was  first  obtained  f  It  is  obvious  that  the  in- 
stitution of  suit  for  property,  in  a  court  other  than  the  one  asserting  control 
thereof,  may  be  a  matter  of  great  convenience  and  economy  to  litigants. 
Such  proceeding  may  also  be  a  relief  to  the  latter  court  itself.  The  last  sug- 
gestion is  paiticularly  true  of  the  class  of  cases  now  under  consideration, 
since  the  effect  of  the* rule  mentioned  is  to  draw  into  the  federal  courts  liti- 
gation which  is  not  contemplated  by  the  provisions  of  the  constitution  and 
laws  defining  their  jurisdiction.  If,  tlierefore,  the  course  pursued  in  the  case 
at  bar  can  be  sustained  without  doing  violence  to  the  foregoing  rule,  in  our 
judgment,  it  should  be.  The  principle  of  non-interference  with  each  other 
by  courts  of  concurrent  jurisdiction,  which,  with  proper  limitations,  is  so 
universally  acknowledged  and  so  widely  commended,  is  one  both  of  comity 
and  necessity.  Peck  v.  Jenness,  7  How.  612.  It  rests  mainly  upon  the  fol- 
lowing very  excellent  reason :  Without  it,  an  embarrassing  element  of  discord 
and  uncertainty  would  be  introduced  into  judicial  procedure.  Unseemly  in- 
terference and  conflict  would  often  exist  in  the  attempt,  by  different  tribu- 
nals, to  exercise  contemporaneous  jurisdiction  over  the  same  causes  or  the^ 
same  subject-matter,  while  disastrous  consequences  might  follow  to  the  im- 
mediate parties  in  interest.  But  when,  in  cases  like  this,  the  court  under 
whose  control  property  is,  gives  its  prior  unqualified  consent  to  the  replevin 
action  before  another  tribunal,  can  it  be  said  that  the  foregoing  reason  is 
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applicable?  Such  consent  may  fairly  be  construed  to  show  the  intention  of 
the  court  giving  it  to  relinquish  temporarily  the  control  possessed,  and  to  be 
governed,  so  far  as  needful,  by  the  result  attained  in  the  replevin  suit.  Hence 
there  is  no  more  confusion  than  would  exist  had  the  writ  of  replevin  issued 
from  the  latter  court,  or  had  the  claimant  intervened  therein  in  the  original 
attachment  proceeding.  The  danger  of  conflict  is  avoided,  and  the  principle 
of  comity  is  fully  satisfied,.  We  are  constrained  to  liold  that  since,  in  the  case 
at  bar,  the  reason  for  the  rule  fails,  the  rule  itself  should  not  be  applied. 

2.  It  is,  however,  urged  by  counsel  for  plaintiff  in  error  that,  admitting  the* 
correctness  of  the  foregoing  conclusion,  the  averment  of  the  complaint  before 
us,  relating  to  consent  by  the  federal  court,  is  wholly  insufficient.  They  as- 
sert that,  since  the  averment  in  question  does  not  specifically  show  that  the 
consent  referred  to  covered  this  particular  suit,  and  the  tribunal  in  which  it 
was  brought,  the  complaint  does  not  bring  the  ciise  within  the  exception,  and 
that  for  this  reason  it  fails  to  state  a  cause  of  action.  The  principle  of  *' com- 
ity and  necessity,"  above  mentioned,  is,  in  its  various  applications,  often 
spoken  of  as  though  the  question  involved  were  one  of  jurisdiction.  We 
think  the  language  thus  used  inaccurate,  and  that,  perhaps,  counsel  have 
been  misled  thereby.  Unless  a  concurrence  of  the  right  to  jurisdiction  over 
the  subject-matter  or  the  cause  of  action,  as  the  case  may  be,  exists,  the  ne- 
cessity for  invoking  the  rule  could  not  arise.  The  question,  properly  speak- 
ing, is  not,  has  the  court  jurisdiction  to  entertain  the  proceeding?  but, ought 
it  to  do  so?  Should  not  the  exercise  of  its  acknowledged  jurisdiction  in  the 
premises  be  held  in  abeyance  until  the  control  of  the  other  court  has  termi- 
nated ?  Would  not  the  issue  and  levy  of  its  process  be  a  violation  of  that  com- 
ity which  should  be  maintained  towards  another  judicial  tribunal?  And  is 
it  not  an  imperative  duty,  under  the  circumstances,  to  withhold,  for  the  time 
being,  its  action,  because  of  the  serious  mischief  that  would  follow  from  a 
general  recognition  in  practice  of  the  opposite  course? 

When  courts,  in  the  trial  of  such  causes,  discover  that  the  officer  acted  un- 
der a  valid  process,  and  hence  that  this  principle  of  comity  has  been  disre- 
garded, they  do  not  always  immediately  dismiss  the  same.  They  sometimes 
retain  the  cases,  and  take  such  steps  as  will  repair  the  injury  committed.  In 
actions  of  replevin,  final  judgment  is  entered,  if  necessary,  awarding  a  return 
of  the  property,  or  payment  of  the  value,  should  the  return  be  impossible. 
Booth  V.  Ableman,  16  Wis.  485;  Booth  v.  AblemaUi  18  Wis.  519;  Feuskry. 
Lammon,  6  Nev.  209;  Parks  y.Wilcox^  supra. 

The  averment  under  consideration  is  defective  in  the  particulars  mentioned, 
and  plaintiff  might  have  been  compelled  to  amend  his  pleading  had  it  been 
assailed  at  the  proper  time.  But  the  subject  to  which  the  averment  relates  is 
not  jurisdictional.  An  answer  was  filed,  and  the  cause  was  fully  adjudicated; 
no  objection  being  made  on  this  ground  till  the  trial  was  concluded  and  the 
verdict  returned.  The  evidence  of  plaintiff  is  not  before  us,  and  we  must 
presume  that  his  proofs  supplied  such  material  matters  as  the  averment  may 
have  omitted.  The  defect  in  question  is  of  such  a  nature  that,  upon  this  rec- 
ord, it  could  not,  for  the  first  time,  be  complained  of  after  verdict. 

This  opinion,  it  will  be  observed,  makes  no  reference  to  cases  of  replevin 
brought  by  the  owner  in  one  state  court  for  property  wrongfully  taken  by  the 
sheriff  under  writs  of  attachment  or  execution  issuing  from  another  state  court 
of  concurrent  j  urisdiction . 

The  Judgment  will  not  be  disturbed.    Affirmed. 
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(9  Colo.  877) 

Anfengeb  and  others  v.  Anzeiger  Pub.  Co. 

{Supreme  Court  of  Colorado.    December  8, 1886.) 

CoRPORATiONs^Di RECTORS— Liabilities  for  Debts— Reports— Actioic—Gew.  Br.  Colo. 
184,  ;  16— Complaint. 

In  an  action  against  the  directors  of  a  corporation  brought  under  Gen.  St.  Colo. 
184,  {  16,  making  directors  jointly  and  severally  liable  for  the  corporation  debts  for 
the  preceding  year,  on  their  failure  to  file  the  report  o'f  debts  and  Capital  required 
by  the  statute,  the  complaint  is  bad  if  it  fails  to  aver  that  the  corporation  was  doing 
business  in  the  county  m  the  recorder's  office  of  which  it  claims  the  report  should 
have  been  filed,  to  set  out  the  contract  of  indebtedness  on  which  the  action  is 
brought,  the  default  of  the  corporation,  and  the  directorship  of  the  defendants, 
as  of  such  dates  as  to  show  the  liability  of  the  defendants  under  the  statute. 

Appeal  from  county  court,  Arapahoe  county. 

Action  for  debt.  Judgment  for  defendant  on  demurrer.  Plaintiffs  ap- 
peal. 

This  action  was  brought  against  the  appellants,  as  directors  of  the  German 
Printing  Company,  under  the  following  statute: 

"Sec.  16.  Every  such  corporation  shall  annually,  within  sixty  days  from 
the  first  day  of  January,  make  a  report,  which  shall  state  the  amount  of  its 
capital,  and  the  proportion  actually  paid  in,  and  the  amount  of  existing  debts, 
which  report  shall  be  signed  by  the  president  or  secretary  of  said  company, 
under  its  corporate  seal,  and  filed  in  the  ofiice  of  the  recorder  of  deeds  of  the 
county  where  the  business  of  the  company  shall  be  carried  on.  And  if  any 
such  corporation  shall  fail  so  to  do,  unless  the  capital  stock  of  said  corpora- 
tion has  been  fully  paid  in,  and  a  certificate  made  and  filed  as  provided  in 
section  twelve  (12)  of  this  act,  all  the  directors  or  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  company  that  shall 
be  contracted  during  the  year  next  preceding  the  time  when  such  report 
should,  by  this  section,  have  been  made  and  filed,  and  until  such  report  shall 
be  made."    Gen.  St.  184. 

Battel  <&  Blood,  for  appellants,  Anfenger  and  others. 

Elbebt,  J.  .  The  complaint  is  bad.  The  averment  that  the  defendant  com- 
pany failed  to  file  the  financial  report  required  by  the  statute  in  the  ofiice  of 
the  recorder  of  deeds  of  the  county  of  Arapahoe  has  no  force,  without  the  fur- 
ther averment  that  the  defendant  company  carried  on  its  business  in  that 
county.  Unless  this  last  was  the  fact,  the  statute  cast  upon  it  no  duty  to  file 
the  report  in  the  county  of  Arapahoe.  The  default  of  the  company,  upon 
which  the  liability  of  the  defendants  depends,  does  not  appear.  Neither  does 
the  complaint  allege,  except  inferentially,  when  the  debt  was  contracted.  The 
language  of  the  statute  is:  "Tlie  directors  or  trustees  of  the  company  shall 
be  jointly  and  severally  liable  for  all  the  debts  of  the  company  that  shall  be 
contracted  during  the  year  next  preceding  the  time  when  such  report  should, 
by  this  section,  have  been  made  and  filed,  and  until  such  report  shall  be  made." 
The  contract  of  indebtedness, the  default  of  the  corporation,  and  thedirector- 
ship  of  the  defendants,  should  all  be  averred,  and  as  of  such  dates  as  to  show 
the  liability  of  the  defendants  under  the  statute.  The  court  erred  in  overrul- 
ing the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  leave  to  the  plain- 
tiff to  amend. 


a4  Or.  280) 

Springer  v,  Youno  and  others. 

(Supreme  Court  of  Oregon.    December  10,  1886.) 

1.  Tbust — Salb  of  Donation  Land  Claim — Promise  to  Convey  to  Wife. 

'   Where  a  husband  and  wife  sold  a  donation  land  claim  acquired  by  them  under 
the  act  of  congress  of  September  27,  1850,  and  invested  the  proceeds  iu  other  lands. 
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with  the  nnderatanding  and  agreement  that  the  husband  would  convey  to  the  wife 
an  undivided  half  of  the  latter  premises  at  some  convenient  time  thereafter,  the 
deed  having  been  made  to  the  husband  alone,  an  implied  trust  results  to  the  wife 
In  the  land  so  purchased,  which  she  has  the  right  to  enforce  in  equity.* 

2.  Statute  of  Limitatioi^Is — Actiok  to  Enforce  Trust — Husband  and  Wipe. 

Where  land  was  purchased  by  a  husband  with  the  proceedsof  other  land,  in  which 
he  and  his  wife  owned  an  interest  of  one-half  each,  and  the  deed  was  taken  in  his 
name,  but  they  occupied  the  same  together  up  to  the  time  of  the  husband's  death, 
held,  in  an  action  brought  by  the  wife  to  enforce  her  equity  to  a  trust  in  tlie  land, 
that,  as  neither  husband  nor  wife  can  hold,  adversely  to  each  other,  premises  of 
which  they  are  in  the  joint  occupancy  as  a  family,  the  statute  of  limitations  (Civil 
Code  of  Oregon)  did  not  apply  to  bar  her  claim,  nor  was  she  prevented  by  lapse  of 
time  from  attempting  to  enforce  the  sarae.^ 

3.  HuBBAiii)  AND  Wife— Proceeds  of  Land  Sold  by  Husband— Invested  in  Other 

Land. 

Where  a  husband  sold  land  in  which  his  wife  had  an  equal  interest  with  him- 
self, and  invested  the  proceeds  in  other  land,  her  eq^nity  to  the  fund,  or  her  portion 
of  the  same,  attached  to  the  land  so  acquired  by  hmi,  of  which  she  cannot  be  de- 
prived by  virtue  of  any  of  his  marital  rights. 

Appeal  from  Yamhill  county. 

Action  to  enforce  a  trust  in  land.  Decree  for  plaintiff.  Defendants  ap- 
pealed. 

C.  Loughary  and  W,  D,  Fentoii,  for  appellants,  Young  and  others,  ff. 
Hurley,  for  respondent,  Springer. 

Strahan,  J.  This  suit  is  prosecuted  by  the  plaintiffs  against  the  defend- 
ants to  establish  an  implied  trust  in  her  favor  in  certain  lands  situated  In 
Yamhill  county.  The  defendant  Nancy  S.  Young  is  the  plaintiff's  daughter, 
and  C.  W.  Young  is  her  husband.  May  Wilson  is  also  a  daughter  of  the 
plaintiff,  and  J.  C.  Wilson  is  her  husband,  and  Grace  Springer  is  a  minor,  a 
daughter  of  the  plaintiff,  and  is  represented  by  her  guardian  ad  litem. 

It  appears  from  the  facts  in  this  case  that  George  W.  Springer,  in  his  life- 
time, was  the  husband  of  the  plaintiff,  and  that  they  resided  together  as  hus- 
band and  wife  in  Polk  county,  Oregon,  on  and  prior  to  June  23,  1851,  and 
that  on  that  day  said  George  W  Springer  made  settlement  on  640  acres  of 
unoccupied  public  lands  in  Polk  county,  and  now  included  within  the  limits 
of  the  Grand  Ronde  Indian  reservation,  and  that  said  George  W.  Springer  and 
the  plaintiff,  his  wife,  thereafter  continuously  resided  on  and  cultivated  said 
land  for  more  than  four  years  next  after  said  settlement;  that  on  the  fourth 
day  of  October,  1853,  the  said  George  W.  Springer  gave  notice  to  the  surveyor 
general  of  Oregon  of  his  said  settlement  upon  and  cultivation  of  said  lands  in 
all  respects  pursuant  to  the  act  of  September  27,  1850,  commonly  called  the 
"Donation  Law,"  and  thereby  became  entitled  to  640  acres  of  land  under  said 
act, — one-half  to  himself,  and  the  other  half  to  his  wife;  that  on  the  fourth 
day  of  March,  1856,  Gen.  Joel  Palmer  was  superintendent  of  Indian  affairs 
for  Oregon,  and  that  on  that  day,  acting  for  and  in  behalf  of  the  United  States, 
he  purchased  of  the  said  George  W.  Springer  and  the  plaintiff  their  said  dona- 
tion land  claim,  and  paid  them  therefor  the  sum  of  83,750,  and  that  they  ex- 
ecuted to  him  a  deed  for  said  claim.  It  also  appears  that  on  the  seventeenth 
day  of  March,  1856,  the  said  George  W.  Springer  and  the  plaintiff  purchased 
one  of  the  tracts  of  land  in  controversy  in  this  suit  of  C.  Comegys,  and  paid 
therefor  $2,250,  being  a  part  of  the  same  money  they  had  received  for  their 
said  donation  claim;  and  that  on  the  twenty-flffch  day  of  April,  1856,  they 
purchased  the  other  parcel  in  controversy  of  John  Sherwood,  and  paid  there- 
for the  sum  of  $1,500,  being  the  residue  of  the  sum  received  from  Gen.  Palmer 
by  Springer  and  the  plaintiff  for  their  said  donation  claim.  It  further  appears 
that,  at  the  time  of  said  purchases,  respectively,  by  said  Springer  and  wife, 

>  See  note  at  end  of  case,  part  1«  '  See  i^pte  at  end  of  case,  part  {L 
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last  referred  to,  said  Springer  managed  said  business  for  himself  and  wife, 
and  took  the  deeds  for  said  land  in  his  own  name,  and  not  in  the  name  of 
himself  and  the  plaintiff;  but  that  thereafter,  and  up  to  the  time  of  his  death, 
he  recognized  the  rights  of  the  plaintiff  in  said  land,  and  it  was  the  under- 
standing between  the  plaintiff  and  her  said  husband  that  he  would  convey  to 
the  plaintiff  an  undivided  half  of  said  premises  at  some  convenient  time  there- 
after. During  the  life-time  of  George  W.  Springer,  and  after  his  death,  tlie 
matter  was  often  talked  over  in  the  family,  and  was  understood  by  ail  the 
children,  six  in  number;  and  they  have  all  since  conveyed  to  the  plaintiff 
what  would  have  been  their  mother's  part  if  the  arrangement  between  their 
father  and  mother  had  been  completed,  except  the  defendants  Nancy  S.  Young 
and  May  Wilson.  About  the  year  1880,  George  W.  Springer  was  taken  sud- 
denly ill,  and  died  in  a  few  days  thereafter,  since  which  time  the  plaintiff  has 
had  the  possession  of  all  of  said  premises,  except  after  the  appointment  of  an 
administrator,  using  the  proceeds  for  the  support  of  herself  and  family,  and 
in  making  some  improvements  on  the  farm.  During  his  life-time  George  W. 
Springer  always  recognized  the  right  of  the  plaintiff  in  said  land,  and  they 
appear  never  to  have  been  controverted  or  drawn  in  question  until  since  his 
death. 

A  proper  solution  of  the  questions  discussed  by  counsel  requires  that  we 
should  first  consider  the  rights  of  Mrs.  Springer  in  the  land  in  controversy, 
without  regard  to  and  independently  of  the  marital  relation  which  existed 
between  her  and  her  deceased  husband.  When  a  conclusion  shall  have  been 
reached  on  that  point,  we  can  the  more  readily  determine  in  what  manner, 
and  to  wliat  extent,  her  rights  were  affected,  if  at  ail,  by  the  marriage  relation. 

We  think  it  clear  that,  under  the  facts  in  this  case,  a  trust  must  be  implied  in 
favor  of  the  plaintiff.  It  rests  upon  principles  of  equity  that  have  often  been 
recognized  in  this  state,  and  that  are  elementary.  "Whenever  the  circum- 
stances are  such  that  the  person  who  takes  the  legal  estate  in  property  cannot 
also  enjoy  the  beneficial  interest  without  necessarily  violating  some  estab- 
lished principle  of  equity,  the  court  will  immediately  raise  a  constructive 
trust,  and  fasten  it  upon  the  conscience  of  the  legal  owner,  so  as  to  convert 
him  into  a  trustee  for  the  parties  who,  in  equity,  are  entitled  to  the  beneficial 
enjoyment. "  Will.  Eq.  Jur.  599.  The  same  author,  on  the  same  page,  classes 
constructive  trusts  as  follows:  ^^FirsU  when  the  acquisition  of  the  legal 
estate  is  tainted  with  fraud,  either  actual  or  constructive;  and,  second,  when 
the  trust  depends  on  some  general  equitable  rule,  independently  of  the  exist- 
ence of  fraud."  And  Mr.  Story  says:  "If  a  joint  purchase  is  made  in  the 
name  of  one  of  the  purchasers,  and  the  other  pays  or  secures  his  share  of  the 
purchase  money,  he  will  be  entitled  to  his  share  as  a  resulting  trust."  2  Eq. 
Jur.  §  1206.  And  so  it  is  laid  down  by  the  same  author  as  the  established 
doctrine,  without  a  single  exception,  and  as  the  result  of  all  the  cases,  'Hhat 
the  trust  of  the  legal  estate,  whether  freehold,  copyhold,  or  leasehold;  whether 
taken  in  the  names  of  the  purchaser  and  others  jointly,  or  in  the  name  of 
others,  without  the  purchaser's  name;  whether  in  one  name  or  several;  whether 
jointly  or  successively,  [successive,] — results  to  the  man  who  had  advanced 
tlie  purchase  money."  2  Story,  Eq.  Jur.  §  1201.  Another  author,  very  emi- 
nent in  this  department  of  the  law,  speaking  of  constructive  and  resulting 
trusts,  says :  "  They  are  of  two  species, — •  resulting '  and  *  constructive,'  which 
latter  are  sometimes  called  trusts  ex  maleflcio;  and  both  of  these  species  are 
properly  described  by  the  generic  term  •  implied  trusts.'  Resulting  trusts 
arise  when  the  legal  estate  is  disposed  of  or  acquired,  not  fraudulently,  or  in 
the  violation  of  any  fiduciary  duty,  but  the  intent,  in  the  theory  of  equity, 
appears  or  is  inferred  or  assumed  from  the  terms  of  the  disposition,  or  from 
the  accompanying  facts  and  circumstances,  that  the  beneficial  interest  is  not 
to  go  with  the  legal  title.  Constructive  trusts  are  raised  by  equity  for  the 
purpose  of  working  out  right  and  justice,  where  there  was  no  intention  of 
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the  party  to  create  such  a  relation,  and  often  contrary  to  the  one  holding  the 
legal  title.  *  *  *  If  one  party  obtains  the  legal  title  to  property,  not  only 
by  fraud  or  by  violation  of  confidence  or  of  fiduciary  relations,  but  in  any 
other  unconscientious  manner,  so  that  he  cannot  equitably  retain  the  property 
which  really  belongs  to  another,  equity  carries  out  its  theory  of  double  owner- 
ship, equitable  and  legal,  by  impressing  a  constructive  trust  upon  the  prop- 
erty in  favor  of  the  one  who  is  in  good  conscience  entitled  to  it,  and  who  is 
considered  in  equity  as  the  beneficial  owner/'     1  Pom.  £q.  Jur.  §  155. 

It  must  be  apparent  that  George  W.  Springer  could  not  have  retained  the 
title  to  this  land  against  the  claim  of  this  plaintiff,  so  far  as  yet  appears;  and, 
if  he  could  not,  neither  can  the  defendants,  who  have  or  claim  no  other  in- 
terest therein  than  such  as  descended  to  them  as  heirs  at  law  of  their  father, 
George  W.  Springer.  They  stand  in  the  shoes  of  their  ancestor.  They  take 
the  title  which  the  law  casts  upon  them,  affected  with  the  same  truste  and 
equities  as  it  was  when  their  ancestor  held  it* 

Does  the  fact  that  the  plaintiff  was  the  wife  of  George  W.  Springer  during 
these  transactions  affect,  impair,  or  destroy  the  rights  which  she  would  have 
otherwise  had  in  the  land  in  question  ?  It  was  argued  by  counsel  for  the  ap- 
pellants that  George  W.  Springer  received  the  plaintiff's  portion  of  the  purchase 
price  of  the  donation  claim  when  it  was  sold,  and  thereby  reduced  the  same  to 
possession,  and  this  made  the  same  his  own,  and  cut  off  all  rights  of  the  plain- 
tiff. This  assumption  relates  to  a  question  of  fact,  and  does  not  appear  to  be 
justified  by  the  evidence.  The  plaintiff  testified  that  she  had  possession  of 
her  half  of  this  money,  the  sabie  as  he  had  his,  and  I  cannot  find  any  contro- 
verting evidence  in  this  record .  Besides,  if  the  plai  ntiff  only  gave  this  money 
to  her  husband  to  pay  over  for  her  for  the  land  in  question,  then  his  posses- 
sion of  it  was  not  such  as  would  extinguish  her  rights. 

However  this  may  be,  there  is  another  and  a  more  serious  difficulty  in  the 
way  of  the  appellants.  On  the  twentieth  day  of  January,  1852,  the  legislature 
of  Oregon  passed  an  act  providing  that  "all  right  and  interest  of  the  wife  in 
land  donated  by  said  act  of  twenty-seventh  of  September,  1850,  should  be  se- 
cured  to  the  sole  and  sepirate  use  and  control  of  the  wife,  and  that  she  should 
have  to  her  own  use  the  rents  and  pro6ts  thereof,  and  that  such  land  should 
in  no  manner  be  made  liable  to  the  debts  of  her  husband. "  It  is  true  this  act 
was  repealed  in  1853,  but  the  effect  of  the  act  and  of  the  repeal  have  both  re- 
ceived a  construction  by  this  court  which  is  adverse  to  appellant's  claim,  and 
is  decisive  of  this  point.    Linnville  v.  Smith,  6  Or.  202. 

The  appellants  next  insist  that  the  plaintiff's  claim  or  interest  in  said  land 
is  barred  by  the  statute  of  limitations.  Section  378  of  the  Civil  Code,  as 
amended  by  Sess.  Acts  1878,  p.  25,  provides :  **  A  suit  shall  only  be  commenced 
within  the  time  limited  to  commence  an  action  as  provided  in  title  2  of  chap- 
ter 1  of  this  Code,  and  a  suit  for  the  determination  of  any  right  or  claim  to  or 
interest  in  real  property  shall  be  deemed  within  the  limitations  provided  for 
actions  for  the  recovery  of  the  possession  of  real  property."  This  suit  falls 
within  this  provision  of  the  Code,  and  the  same  statute  that  would  bar  an  ac- 
tion for  the  recovery  of  the  possession  of  real  property  will  bar  this  suit. 
That  period  is  10  years,  and  is  fixed  by  section  4  of  the  Civil  Code  as  amended. 
Sess.  Acts  1878,  pp.  21,  22.  But  possession,  to  constitute  a  bar  either  at  law 
or  in  equity,  must  be  adverse.  The  statute  nowhere  defines  what  shall  be  an 
adverse  possession  suflScient  to  bar  an  entry.  An  adverse  possession  cannot 
begin  until  there  has  been  a  disseizin;  and,  to  constitute  a  disseizin,  there 
must  be  an  actual  expulsion  of  the  true  owner  for  the  full  period  prescribed 
by  the  statute.  An  adverse  possession  is  aptly  defined  by  JNOERSOT4L,  J.,  in 
Bryan  v.  Atwater,  5  Day,  181,  to  be  "a  possession,  not  under  the  legal  pro- 
prietor, but  entered  into  without  his  consent  either  directly  or  indirectly  given. 
It  is  a  possession  by  which  he  is  disseized  and  ousted  of  the  lands  so  possessed. " 
To  make  a  possession  adverse  it  must  be  "an  actual,  continued,  visible,  noto- 
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rious,  distinct,  and  hostile  possession."  If  its  inception  was  permissive,  or 
with  the  consent  of  the  true  owner,  then  such  possession  could  never  become 
adverse  until  some  clear  decisive  act  of  the  occupant  is  shown  which  would 
constitute  a  disseizin  of  the  true  owner,  hall  v.  8tef)en8f  9  Mete.  418;  Dike- 
man  v.  Parrish,  6  Pa.  St.  210;  McMasters  v.  Bell,  2  Pen.  &  W.  180.  So,  also, 
if,  at  the  time  one  enters,  or  afterwards,  he  does  not  claim  title  in  himself, 
but  acknowledges  the  title  of  another,  his  possession  must  be  taken  as  an  en- 
try or  holding  in  subordination  to  the  title  of  the  person  whose  right  he  ac- 
knowledges.   Rung  V.  Shoneberger,  2  Watts,  23. 

But  we  do  not  think  the  statute  of  limitations  applies  in  this  case,  for  an- 
other reason.  Neither  husband  nor  wife  can  hold,  adversely  to  each  other, 
premises  of  which  they  are  in  the  joint  occupancy,  as  a  family.  Hendricks  v. 
jRasson,  53  Mich.  575;  S.  C.  19  N.  W.  Rep.  192.  In  such  case  the  possession 
of  neither  can  be  regarded  as  adverse  to  the  other  while  they  jointly  reside 
upon  and  occupy  such  premises.  There  is  no  more  reason  to  claim  that  Mr. 
Springer's  possession  was  adverse  to  the  plaintiff- than  there  would  be  to 
maintain  that  her  possession  was  adverse.  The  possession  of  neither  was  ad- 
verse to  the  other.  In  such  case  the  law  will  not  subject  either  husband  or 
wife  to  a  loss  of  property  because  such  person  has  not  resorted  to  legal  pro- 
ceedings, but  will  rather  hold  that  the  possession  of  each  was  in  subordina- 
tion to  such  rights  in  the  property  as  were  possessed  by  the  other  party. 

Nor  is  tliis  a  stale  claim.  The  same  reason  that  would  prevent  the  statute 
of  limitations  from  running  in  this  case  will  save  the  claim  from  being  stale. 
The  plaintiff  was  not  bound  to  sue  her  husbahd.  He  never  denied  her  right, 
but  always  acknowledged -it,  and  no  sufficient  reason  has  been  suggested  why 
the  plaintiff  should  be  denied  the  assistance  of  a  court  of  equity,  on  the  ground 
that  her  claim  is  alleged  to  be  stale.  The  plaintiff's  claim  is  entirely  merito- 
rious. It  rests  on  its  own  merits.  It  is  unaffected  by  a  single  act  of  bad 
faith.  It  had  its  origin  in  the  act  of  congress  making  donations  of  public 
lands  to  the  early  settlers  of  Oregon.  Slie  endured  the  hardships  of  pioneer 
life  to  assist  her  husband  in  its  acquisition.  She  has  done  no  act  to  forfeit 
the  right  thus  acquired,  and  we  have  no  doubt  sh^  is  entitled  to  the  relief 
prayed  for. 

Let  the  decree  be  affirmed, 

Thayer,  J.,  {conourn'nr/.)  This  appeal  is  from  "a  decree  in  equity.  The 
suit  in  the  court  below  originated  out  of  family  difficulty.  The  respondent, 
who  is  quite  an  old  lady,  claimed  to  own  a  trust-estate  in  a  520-acre  farm  in 
Yamhill  county,  and  two  of  her  daughters,  who  are  married  women,  denied 
the  ownership.  Thereupon  the  respondent  commenced  the  suit  to  have  a 
trust  in  her  favor  declared  in  an  undivided  half  of  the  farm.  She  claims  that 
her  husband,  Oeorge  W.  Springer,  late  of  said  county,  deceased,  and  herself, 
owned  a  donation  land  claim  under  the  donation  law  of  Oregon,  situated  in 
Polk  county;  that  they  sold  it,  in  the  year  1856,  for  the  sum  of  S3,750,  and 
invested  the  proceeds  in  said  farm,  under  an  agreement  between  themselves 
that  each  should  own  one-half  thereof;  that  the  deed  was  taken  in  the  hus- 
band's name  as  a  matter  of  convenience,  but  that  he  agreed,  at  the  time,  to 
convey  an  undivided  one-half  of  it  to  her,  and  had,  during  all  his  life  there- 
after, recognized  her  right  to  such  half;  that  they  lived  upon  and  cultivated 
the  farm,  reared  a  large  family,  and  that  in  1880 the  husband  was  taken  sud- 
denly ill,  and  only  lived  a  few  days  thereafter.  All  the  children,  except  the 
two  daughters,  recognize  the  respondent's  right  in  the  premises,  and  joined 
in  a  conveyance  to  her  of  a  one-half  of  the  farm,  but  the  deed  was  to  the 
north  half  of  it  in  severalty. 

There  is  no  dispute  as  to  the  ownership  of  the  respondent  and  her  husband 
of  the  donation  claim,  nor  of  the  sale  and  investment  of  the  proceeds  thereof 
in  the  farm,  though  some  question  is  made  in  regard  to  the  status  of  their 
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title  to  the  claim  at  the  time  of  the  sale,  and  it  is  denied  that  there  was  any 
agreement  between  them  that  respondent  was  to  have  a  half  interest  in  the 
farm.  The  appellants'  counsel  claim  that,  upon  the  sale  of  the  donation  right, 
the  money  realized  therefrom  came  into  the  hands  of  the  husband,  was  per- 
sonal property,  and  he  became  the  absolute  owner  thereof  by  virtue  of  his  mar- 
ital rights  as  then  existing;  and  that,  therefore,  no  funds  of  the  respondent 
went  into  the  farm,  and  consequently  no  resulting  trust  could  have  arisen  in 
her  favor;  and  that,  if  there  had  been  such  an  agreement  between  the  re- 
spondent and  her  husband  as  claimed  by  her,  the  statute  of  limitations  had 
cut  off  her  right  to  claim  any  interest  in  the  farm;  and  that,  in  any  view,  she 
was  barred  by  lapse  of  time  from  asserting  her  pretended  claim. 

It  seems  to  me  that  an  unprejudiced  pei-son  would  look  upon  this  defense, 
under  the  circumstances  of  the  case,  as  very  ungracious,  and  one  that  a  court 
of  equity  would  not  regard  with  favor.  I  am  unable  to  discover  why,  if  the 
respondent  and  her  husband  owned  the  donation  claim,  and  invested  the  pro- 
ceeds arising  from  a  sale  of  it  in  the  farm,  the  respondent  should  not  be  en- 
titled to  a  half  interest  in  the  latter  as  a  matter  of  right  and  justice.  Her  title 
to  a  half  interest  in  the  donation  claim  was  as  undoubted  as  that  of  her  hus- 
band. It  was  given  to  her  by  the  act  of  congress  of  September  27, 1850,  "to 
be  held  by  her  in  her  own  i-lght;''  and  to  hold  that  a  sale  of  it,  and  the  pur- 
chase of  the  farm  with  the  proceeds,  operated,  against  her  will,  to  forfeit  to 
tlie  husband  her  interest  in  the  matter,  would,  as  I  view  it,  be  an  attempt  to 
legalize  robbery.  The  act  of  congress  referred  to  gninted  to  every  white  set- 
tler residing  in  the  teiTitory  of  Oregon,  ^0  acres  of  land  if  a  single  man,  and, 
if  a  married  man ,  640  acres, — one-half  to  himself,  and  the  other  half  to  his  wife, 
to  be  held  by  her  in  her  own  right.  This  act  always  seemed  to  me  to  vest  in 
the  wife,  upon  compliance  with  its  terms,  a  separate  estate;  that  the  grant 
had  a  double  operation.  It  not  only  conveyed  to  the  wife  an  estate,  but  it 
capicitated  her  to  hold  it  in  her  own  right,  without  the  intervention  of 
trustees  to  prevent  the  marital  rights  of  the  husband  from  attaching.  It 
was  a  law,  as  well  as  a  grant;  and  it  precluded,  by  its  terms,  the  husband 
from  interfering  with  the  land  granted,  or  with  the  proceeds,  in  event  she 
sold  it.  It  stood  upon  a  different  footing  from  that  of  real  property  conveyed 
to  a  married  woman  at  common  law.  There,  in  order  to  prevent  the  marital 
rights  of  the  husband  from  attaching,  it  had  to  be  conveyed  to  trustees  for  her 
use.  It  was  not  in  the  power  of  a  private  party  to  impress  upon  the  property 
conveyed  directly  to  a  married  woman  such  a  character  of  trust  as  would  re- 
lieve it  from  the  operation  of  the  rules  of  the  common  law ;  but  the  congress 
of  the  United  States  has  power,  under  the  constitution,  to  make  all  needful 
rules  and  regulations  respecting  the  territory  and  other  property  belonging 
to  the  United  States.  It  had  power,  at  the  time  of  the  p^issage  of  the  do- 
nation act,  to  legislate  in  the  then  territory  of  Oregon  in  regard  to  persons 
and  property  therein;  and,  when  it  enacted  the  law  giving  to  a  married  wo- 
man land  to  be  held  by  her  in  her  own  right,  it  certainly  did  not  intend  that 
the  husband  could  appropriate  its  use,  or  convert  the  proceeds  arising  from  a 
sale  of  it  without  her  consent;  nor  that  unfilial  children  should  be  able  to  de- 
prive her  of  its  benefits  through  the  instrumentality  of  an  obsolete  rule  found 
among  the  dusty  cobwebs  of  the  common  law. 

In  granting  the  public  lands,  congress  has  a  right  to  annex  to  the  grant 
such  Conditions  and  qualifications  as  it  may  deem  proper,  and  exempt  the 
land  granted  from  the  operation  of  existing  general  laws.  Thus  the  act  en- 
titled "An  act  to  secure  homesteads  to  actual  settlers  on  the  public  domain," 
approved  May  20,  1862,  exempted  such  homesteads  from  liability  for  debts 
contracted  prior  to  the  issuing  of  the  patent;  and  the  provision  has  been  en- 
forced by  this  court.  Clark  v,  Bayley,  5  Or.  343.  The  effect  of  the  latter 
act  was  to  restrict  the  laws  of  Oregon  in  regard  to  the  liability  of  property  to 
execution ;  and  the  former  act,  in  the  same  way,  curtailed  the  marital  rights 
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of  a  husband  to  his  wife's  half  of  a  donation  land  claim.  He  might  probably 
succeed,  upon  her  death,  to  an  estate  as  tenant  by  the  curtesy  in  it  under  the 
statutes  of  the  state,  but  did  not  have  what  Wiis  termed  at  common  law  an 
estate  Jz^re  iLxori  in  her  half  of  the  claim. 

Under  this  view  it  would  only  require  slight  evidence,  if  any,  beyond  the 
fact  that  the  proceeds  from  the  sale  of  the  donation  claim  were  invested  in 
the  farm,  to  establish  that  the  respondent  was.  owner  of  the  trust-esta.te 
therein,  as  claimed  in  her  complaint.  That  there  was  an  understanding  that 
she  was  to  have  an  undivided  half  interest  in  the  farm  is  very  certain,  if  any 
credit  whatever  is  to  be  given  to  the  testimony  taken  in  the  case,  and  read  at 
the  hearing.  It  is  so  natural  and  just  that  such  should  have  been  the  under- 
standing between  the  respondent  and  her  husband  that  I  am  not  inclined  to 
question  the  sufficiency  of  the  proof  upon  that  point,  although  it  merely  de- 
pends upon  the  respondent's  evidence  alone. 

Nor  do  I  believe  that  the  trust  is  affected  by  the  statute  of  limitations,  any 
more  than  the  legal  title  would  have  been  under  the  circumstances,  if  it  had 
been  conveyed  to  the  respondent  immediately  after  the  purchase  of  the  farm. 
The  appellants,  in  the  latter  case,  could  as  effectually  have  interposed  that 
plea  as  they  can  now.  The  respondent's  right  was  not  denied  by  her  hus- 
band. He  always,  up  to  the  time  of  his  last  sickness,  she  says,  recognized  it. 
Both  parties  were  living  upon  the  farm  as  husband  and  wife,  enjoying  its 
benefits;  and  the  latter,  as  long  as  she  had  entire  confidence  in  the  former, 
had  no  occasion  to  exact  from  him  a  conveyance.  It  seems  to  me  that  in  such 
a  case  it  would  require  some  overt  act  on  the  part  of  the  husband  to  set  the 
8i;atute  in  motion;  that  it  would  not  begin  to  run  until  the  respondent  was 
excluded  from  an  enjoyment  of  the  farm,  or  her  claim  to  an  undivided  half 
interest  in  it  were  denied  by  the  husband.  For  the  same  reason  the  detense 
that  the  respondent's  claim  is  barred  on  account  of  lapse  of  time  that  inter- 
vened between  the  time  it  accrued  and  of  the  attempt  to  enforce  it,  is  not  sus- 
tained. 

I  am  of  the  opinion,  therefore,  that  the  decree  appealed  from  should  be  af- 
firmed. 

NOTE. 

1.  As  to  implied  trusts  arising  when  land  is  conveyed  to  one  person,  and  the  consid- 
eration!, or  a  part  thereof,  is  paid  by  another,  see  Bedford  v.  Graves,  (Ky.)  1  S.  W.  Rep. 
634,  and  note;  Bigley  v.  Jones,  (Pa.)  7  Atl.  Rep.  64. 

2.  As  to  the  running  of  the  statute  of  limitations  against  a  trust,  see  Henderson  v. 
Maclay,  (Pa.)  6  Atl.  Rep.  62,  and  note ;  Gilbert  v.  Sleeper,  (Or.)  12  Pac.  Rep.  172. 

As  to  adverse  possession,  and  the  running  of  statute  of  limitations  against  joint  ten- 
ants, see  Comer  v.  Comer,  (111.)  8  N.  £.  liep.  796,  and  note ;  Burgett  v.  Taliaferro,  (111.)  9 
N.  E.  Rep.  334. 


(36  Kan.  90)  STATE  V.  PfeFFERLB. 

(Snjyreme  Court  of  Kansas.     December  9,  1888.) 

1.  Intoxicatino  Liquors — Pkosecution  for  Sale  of — Evidence. 

Under  an  information  charging  the  unlawful  sale  of  intoxicating  liquors,  there 
was  proof  that  the  defendant  sold  a  beverage  called  '*  Phoenix,"  which  stimulated 
and  intoxicated  those  who  drank  it.  Hefd,  that  the  testimony  that  the  defendant 
had  a  barrel  of  whisky  on  tap  in  his  place  of  business  tended  to  support  the  charge, 
and  was  admissible. 

2.  Criminal  Law — Defendant  as  Witness. 

Where  a  defendant  in  a  criminal  case  takes  the  witness  stand  to  testify  in  his  own 
behalf,  he  assumes  the  character  of  a  witness,  and  is  entitled  to  the  same  privileges, 
and  subject  to  the  same  treatment,  and  to  be  contradicted,  discredited,  or  impeached, 
the  same  as  any  other  witness. ' 
8.  Witness— Cross-Examination— Collateral  MATTERfl. 

The  extent  to  which  a  witness  majr  be  cross-examined  on  matters  irrelevant  and 
collateral  to  the  main  issue,  with  a  view  of  impairing  his  credibility,  depends  upon 

1  See  note  at  end  of  case. 
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the  appearance  and  conduct  of  the  witness,  and  all  the  circumstances  of  the  case, 
and  necessarily  rests  in  the  sound  discretion  of  the  trial  court;  and  only  wliere 
there  has  been  a  clear  abuse  of  that  discretion  will  error  lie. 

4.  Same— Conviction  op  Cbime— Co-Defendant. 

A  co-defendant  who  voluntarily  became  a  witness,  and  has  not  appealed,  was 
asked  by  the  state,  on  cross-eicami nation,  if  he  had  not  recently  been  tried  and  con- 
victed several  times  for  the  unlawful  sale  of  intoxicatli^g  liquors,  and,  over  objec* 
tion,  gave*  an  affirmative  answer.    Held  to  be  no  error. 

5.  Intoxicating  Liqitobs — Prosecjution— Inbtbuctions. 

Where  the  only  sales  of  liquor  charged  in  the  information  were  those  made  within 
the  present  year,  and  there  was  no  proof  of  sales  except  of  those  made  during  the 
same  vear.  it  was  unnecessary  for  the  court  to  instruct  the  jury  that  they  could  only 
consider  such  sales  as  were  made  within  two  years  preceding  the  filing  of  the  in- 
formation. 

C  Cbiminal  Law — Requestiwq  Instbuction. 

A  party  who  desires  an  instruction  upon  some  particular  question  not  included 
in  the  general  charge,  should  request  the  presiding  judge  to  give  the  same;  but 
where  no  such  request  is  made,  and  the  case  is  fairly  presented  to  the  jury,  he  can- 
not afterwards  complain  that  the  instruction  was  not  given. 

{Syllabus  by  the  Court.) 

Appeal  from  Lyon  county^ 

Information  against  two  defendants  for  unlawful  sale  of  intoxicating  liq- 
uors.   Both  found  guilty.     One  appeals. 

J,  W.  Feighan  and  iSf.  B.  Bradford,  Atty.  Gen.,  for  the  State.  Wood  cfe 
Mojckeyt  for  appellant. 

Johnston,  J.  The  Information  in  this  case  contained  five  counts,  in  each 
of  which  it  was  charged  that  O.  Pfefferle  and  August  Gntekunst  sold  intoxi- 
cating liquors  at  stated  times  during  the  year  1886,  without  having  a  permit 
to  do  so.  They  were  jointly  tried,  and  were  both  found  guilty  on  e^ich  count, 
but  Pfefferle  only  has  appealed.  Testimony  was  received  over  the  objection 
of  the  defendants  that' a  portion  of  a  barrel  of  whisky  was  found  in  the  cellar 
of  the  house  in  which  they  were  doing  business.  It  is  claimed  that  the  tes- 
timony was  irrelevant,  and  did  not  tend  to  support  the  issue  in  the  case,  which 
were  sales  of  a  drink  called  "Phoenix,"  and  not  of  whisky.  We  entertain  no 
doubt  that  the  testimony  was  admissible.  The  defendants  were  openly  en- 
gaged in  the  sales  of  beverages,  one  of  which  was  termed  "Phoenix."  There 
was  no  analysis  of  this  beverage,  and  whether  whisky  was  one  of  the  ingre- 
dients is  not  clearly  shown.  Witnesses  did  testify  that  "Phoenix"  was  stim- 
ulating; some  that  it  tasted,  smelled  and  looked  like  beer;  others  that  they 
became  drunk  by  the  use  of  it;  and  the  defendant  admitted  that  it  contained 
some  alcohol.  The  charge  was  the  sale  of  intoxicating  liquors,  and,  if  the 
beverage  sold  was  intoxicating,  the  mere  fact  that  it  was  called  "Phoenix" 
will  not  change  the  rules  of  evidence,  nor  relieve  the  defendant  from  the  con- 
sequences of  its  unlawful  sale.  The  state  elected  to  stand  upon  the  sale  of 
intoxicating  liquors,  and  not  upon  the  sale  of  "Phoenix,''  as  defendant  ar- 
gued. 

The  evidence  is  amply  sufficient  to  show  that  the  beverage  sold  was  an  in- 
toxicating one,  and  the  fact  that  the  defendant  had.  in  his  place  of  business, 
a  barrel  of  whisky  on  tap  tended,  in  some  degree,  to  sustain  the  charge,  and, 
in  connection  with  the  other  evidence,  was  sufficient  to  sustain  a  verdict. 

The  defendant  Gutekunst  voluntarily  became  a  witness  in  behalf  of  Pfef- 
ferle and  himself,  and,  upon  cross-examination,  he  was  asked  if  he  was  not 
an  old  saloon  keeper,  and  if  he  had  not  been  tried  and  convicted  in  that 
court  several  times  for  the  sale  of  liquor.  Other  questions  of  like  import 
were  asked,  and  the  witness,  over  the  objection  of  the  defendant,  admitted 
that  he  had  been  engaged  in  the  sale  of  liquor,  and  had  recently  be.eh  tried 
and  convicted  for  its  unlawful  sale.  The  admission  of  this  evidence  is  the 
principal  error  complained  of.    By  taking  the  witness  stand,  Gutekunst 
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changed  his  status,  for  the  time  being,  from  defendant  to  witness,  and  was 
entitled  to  the  same  privileges,  and  subject  to  the  same  treatment,  and  to  be 
contradicted,  discredited,  and  impeached,  the  same  as  any  other  witness.  But 
if  a  different  rule  applies  to  the  defendant  wlio  becomes  a  witness,  as  some 
authorities  seem  to  hold,  it  would  not  avail  the  appellant;  as  the  defendant 
Gutekunst  has  not  appealed,  and  is  not  complaining,  and  therefore  stands  in 
the  same  relation  to  the  appellant  as  any  other  witness.  Although  there  is 
some  diversity  of  judicial  opinion  concerning  how  far  a  witness  may  be  cross- 
examined  upon  matters  not  relevant  to  the  issue,  with  a  view  of  discrediting 
him,  yet  we  think  the  limits  of  cross-examination  for  such  purpose  rests 
largely  in  the  discretion  of  the  court;  and  there  Is  abundant  authority  for  al- 
lowing the  questions  asked  in  this  case. 

Mr.  Wharton,  in  discussing  this  question,  says  that  "in  this  country  there 
has  been  some  hesitation  in  permitting  a  question,  the  answer  to  which  not 
merely  imputes  disgrace,  but  touches  on  matters  of  record ;  but  the  tendency 
now  is,  if  the  question  be  given  for  the  purpose  of  honestly  discrediting  a 
witness,  to  require  an  answer."     Whart.  Grim.  Ev.  8  474. 

Stephens,  in  article  129  of  his  Digest  of  the  Law  of  Evidence,  in  speaking 
of  what  are  lawful  questions  on  cross-examination,  says:  "When  a  witness 
is  cross-examined,  he  may  be  asked  any  questions- which  tend — First,  to  test 
his  accuracy,  veracity,  or  credibility;  or,  second,  to  sliake  his  credit  by  in- 
juring his  character.  He  may  be  compelled  to  answer  any  such  question, 
liowever  irrelevant  it  may  be  to  the  facts  in  issue,  and  however  disgraceful 
the  answer  may  be  to  himself,  except  in  thex*ase  provided  in  article  120,  viz., 
when  the  answer  might  expose  him  to  a  criminal  charge  or  penalty." 

In  Wroe  v.  State,  20  Ohio  St.  460,  the  witness  for  the  defendant  was  asked, 
on  cross-examination:  "Were  you  not  disdiarged,  or  compelled  to  resign, 
from  the  police  force  of  the  city  of  Dayton?"  And  also:  "Are  you  not  now 
under  indictment  for  murder  in  the  second  degree,  in  this  court?"  And 
another  witness  for  the  defendant  was  asked  if  he  had*  not  been  indicted  for 
assault  and  battery  in  that  court,  and  pleaded  guilty.  The  supreme  court 
held  that  the  questions  were  allowable,  under  the  latitude  of  cross-examina- 
tion; and  stated,  in  its  opinion,  that  "it  is  difficult  to  lay  down  any  precise 
rule  fixing  the  limits  to  which  a  witness  may  be  cross-examined  on  matters 
not  relevant  to  the  issue.  This  must,  in  a  great  measure,  rest  in  the  sound 
discretion  of  the  court  trying  the  cause.  Such  questions  may  well  be  allowed 
when  there  is  reason  to  believe  it  will  tend  to  the  ends  of  justice;  but  they 
ought  to  be  excluded  when  the  disparaging  course  of  the  examination  seems 
unjust  to  the  witness,  and  uncalled  for  by  the  circumstances  of  the  case." 

In  a  later  case  in  that  state,  where  the  defendant  was  on  trial  for  murder 
in  the  first  degree,  and,  having  offered  himself  as  a  witness,  was  asked,  on 
cross-examination,  if  he  had  not  previously  been  indicted  for  assault  with  in- 
tent to  kill,  and  pleaded  guilty  to'  the  same,  and  if  he  had  not  frequently  been 
arrested  in  that  county  on  charges  of  assault  and  battery,  objections  to  these 
questions  were  overruled;  and  the  supreme  court  held  that  it  was  within  the 
discretion  of  the  court  to  allow  the  questions,  for  the  purpose  of  judging  of 
the  character  and  credit  of  the  witness  from  his  own  admissions,  and  that  it 
did  not  appear  that  the  discretion  had  been  abused.  Hanoff  v.  State,  37  Ohio 
St.  178. 

In  Brandon  v,  People,  42  N.  Y.  265,  the  defendant  became  a  witness  in 
his  own  behalf,  and,  on  cross-examination,  he  was  asked:  "Have  you  ever 
been  arrested  before  for  theft?"  The  counsel  for  the  defendant  objected  to 
the  qnestipn  on  the  ground  that  the  prosecuting  attorney  had  no  right  to  at- 
tack the  character  of  the  prisoner,  she  not  having  put  her  character  in  issue. 
The  objection  was  overruled,  and  the  court  of  appeals  held  the  question 
proper  for  the  purpose  of  impairing  the  credibility  of  the  witness;  saying 
that  "it  had  been  the  practice  of  the  courts  of  this  state,  from  a  very  early 
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period*  to  permit  questionB  of  this  character  to  be  put  to  a  witness,  and  for 
the  purpose  indicated.  Its  abuse  is  guarded  against  in  two  modes:  First,  by 
the  privilege  of  the  witness  to  decline  to  answer  any  question  which  may  dis- 
grace him,  or  may  tend  to  charge  him  as  a  criminal ;  second,  by  the  power  of 
the  court,  of  its  own  motion,  to  prohibit  an  unreasonable  or  oppressive  cross- 
examination." 

The  supreme  court  of  Michigan  considered  the  propriety  of  such  testimony 
in  a  case  where  the  defendant  was  sworn  as  a  witness  in  his  own  behalf,  and 
controverted  tlie  plaintiff^s  case.  On  cross-examination  he  was  allowed, 
against  objection,  to  be  asked  whether  he  was  ever  confined  in  a  state  prison. 
The  court  held  the  objection  was  not  tenable;  saying  that  *'it  has  always  been 
held  that,  within  reasonable  limits,  a  witness  may,  on  cross-examination,  be 
very  thoroughly  sifted  upon  his  character  and  antecedents.  The  court  has  a 
discretion  as  to  how  far  propriety  will  allow  this  to  be  done  in  a  given  case, 
and  will  or  should  prevent  any  needless  or  wanton  abuse  of  the  power.  But, 
within  this  discretion,  we  think  a  witness  may  be  asked  concerning  all  ante- 
cedents which  are  really  signiiicant,  and  which  will  explain  his  credibility, 
and  it  is  certain  that  proof  of  punishment  in  a  state  prison  may  be  an  impor- 
tant fact  for  this  purpose.  And  it  is  not  very  easy  to  conceive  why  this  knowl- 
edge may  not  be  as  properly  deriyed  from  the  witness  as  from  other  sources. 
He  must  be  better  acquainted  than  others  with  his  own  histoiy,  and  is  under 
no  temptation  to  make  his  own  case  worse  than  truth  will  warrant.  There 
can  with  him  be  no  mistakes  of  identity.  If  there  are  extenuating  circum- 
stances, no  one  else  can  so  readily  recall  them.  We  think  the  case  comes 
within  tlie  well-established  rules  of  cross-examination,  and  that  the  few  au- 
thorities which  seem  to  doubt  it  have  been  misunderstdod,  or  else  have  been 
based  upon  afallacious  course  of  reasoning,  which  would,  in  nine  cases  out  of 
ten,  prevent  an  honest  witness  from  obtaining  better  credit  than  an  aban- 
doned ruffian."     Wilbur  v.  Flood,  16  Mich.  40. 

In  Clemens  v.  Conrad,  19  Mich.  170,  a  witness  was  required  to  answer  if 
he  had  not  been  indicted  and  convicted  of  a  criminal  offense.  The  objection 
was  there  made,  as  it  is  in  this  case,  that  the  testimony  involved  matters  of 
record,  and  was  for  that  reason  objectionable;  but  Judge  Coolet,  speaking 
for  the  court,  said;  "We  think  the  reasons  for  requiring  the  record  evidence 
of  a  conviction  have  very  little  application  to  a  case  where  the  party  convicted 
is  himself  upon  the  stand,  and  is  questioned  concerning  it,  with  a  view  to  sift- 
ing his  character  upon  cross-examination .  The  danger  that  he  will  falsely  tes- 
tify to  a  conviction  which  never  took  place,  or  that  he  may  be  mistaken  about 
it,'i8  so  slight  that  it  may  almost  be  looked  upon  as  purely  imaginary,  while  the 
danger  that  worthless  characters  will  unexpectedly  be  placed  upon  the  stand, 
with  no  opportunity  for  the  opposite  party  to  produce  the  record  evidence  of 
their  infamy,  is  always  palpable  and  imminent.  We  prefer  the  early  English 
rule  upon  the  subject,  (Priddle's  Case,  1  Leach,  442;  King  v.  Edwards,  4 
Term  R.  440;)  and  for  the  reasons  which  were  stated  in  Wilbur  v.  Flood.^* 

Running  in  the  same  line  are  the  following  additional  authorities:  La 
Beau  V.  People,  34  N.  Y.  223;  8tate  v.  Bacon,  9  Pac.  Rep.  393;  Com.  v. 
Bonner,  97  Mass.  587;  Rex  v,  Clarke,  2  Stark.  241;  Yewin's  Case,  2  Camp. 
638;  Bex  v.  Pitcher,  1  Car.  &  P.  86;  Great  Western  Turnpike  Co.  v.  Loomis, 
82  N.  y.  127;  Driscoll  v.  People,  47  Mich.  413;  S.  C.  U  N.  W.  Rep.  221; 
Hamilton  v.  People,  29  Mich.  183;  State  v.  Garrett,  Busb.  357;  Storm  v,  U. 
8.,  94  U.  S.  76 r  Gutterson  v.  Morse,  58  K.  H.  165;  State  v.  Ward,  49  Conn. 
429;  Com.  v.  Lyden,  113  Mass.  452. 

These  authorities  show  that,  for  the  purpose  of  impairing  his  credibility,  a 
witness  may  be  cross-examined  as  to  specillc  facts  tending  to  disgrace  or  de- 
grade him,  although  such  facts  are  irrelevant  and  collateral  to  the  main  issue. 
The  range  of  cross-examination,  and  extent  to  which  such  questions  should 
be  allowed,  depend  upon  the  appearance  and  conduct  of  the  witness,  and  all 
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the  circumstances  of  the  case,  and  necessarily  must  be  regulated  by  a  sound 
judicial  discretion.  It  is  only  where  there  has  been  an  abuse  of  the  exercise 
of  this  discretion  by  the  court,  resulting  to  the  prejudice  of  the  party  com- 
plaining, that  error  will  lie.  We  cannot  say  that  the  cross-examination  went 
beyond  the  proper  limits  in  this  case,  or  that  the  court  abused  its  discretion 
in  allowing  the  questions  objected  to. 

Ck)mp1aint  is  made  that,  wliile  Gutekunst  was  upon  the  witness  stand, 
records  of  the  convictions  of  the  witness  in  that  court  were  read  to  the  jury. 
If  the  records  read  were  the  convictions  which  had  been  admitted  by  the  wit- 
ness, no  harm  was  done;  and,  in  no  event,  can  we  say  that  what  was  read 
was  prejudicial,  as  the  records  are  not  included  in  the  bill  of  exceptions,  and 
we  are  not  apprised  of  what  they  contain. 

The  Instructions  are  criticised  because  the  court  failed  to  instruct  the  jury 
tliat  they  could  only  consider  sales  made  within  two  years  preceding  the  filing 
of  the  information;  and  it  is  claimed  that  the  instructions  were  not  as  full  in 
some  other  respects  as  the  evidence  and  nature  of  the  case  demanded.  On 
the  first  question,  it  may  be  stated  that  the  information  was  filed  in  1886,  the 
sales  were  alleged  to  have  been  made  during  the  same  year,  and  the  proof 
given  upon  the  charge  was  confined  to  the  sales  made  during  the  present 
year,  and  hence  there  was  no  necessity  to  instruct  the  jury  upon  the  statute 
of  limitations.  In  regard  to  the  alleged  omission  of  the  court  to  instruct  upon 
certain  phases  of  the  case,  we  remark  that  the  charge  fairly  represented  the 
case  to  the  jury,  and,  as  the  appellant  failed  to  request  other  or  different  in- 
structions, as  he  might  have  done,  he  cannot  now  complain.  Douglass  v. 
Qeiler,  32  Kan.  499;  S.  C.  4  Pac.  Rep.  1039. 

The  judgment  of  the  district  coui*t  will  be  affirmed. 

(All  the  justices  concurring.) 

NOTE. 

Criihinal  Law— Accused  as  Witness.  A  defendant  who  takes  the  stand,  and  testi- 
fies, waives  his  constitutional  privilege.  Thomas  v.  State,  (Ind.)  2  N.  S.  Kep.  808; 
State  v.  Tatnian,  (Iowa,)  ]3  N.  W.  Kep.  632.  He  is  to  be  treated  as  any  other  witness, 
Boyle  V.  State,  (Ind.)  6  N.  E.  Rep.  203;  Heldt  v.  State,  (Neb.)  30  N.  W.  Rep.  626;  is 
subject  to  the  same  rules  as  to  examination  and  cross-examination,  Thomas  v.  State, 
(Ind.)  2  N.  E.  Rep.  808;  as  to  the  competency  of  testimony,  State  v.  Kelly,  (Iowa,)  11 
N.  W.  Rep.  635;  State  v.  Red,  (Iowa,)  4  N.  W.  Rep.  831;  and  as  to  impeachment.  State 
V.  Red,  (Iowa,)  4  N.  W.  Rep.  831.  He  may  be  cross-examine  "I  on  all  facts  relevant  and 
material  to  the  issue,  Thomas  v.  State,  (Ind.)  2  N.  E.  Rep.  8j8  ;  and  his  failure  to  ex- 
plain or  contradict  evidence  tending  to  criminate  him  is  proper  subject  of  comment, 
Heldt  V.  State.  (Neb.)  30  N.  W.  Rep.  626;  State  v.  Spaulding,  (Minn.)  26  N.  W.  Rep.  793; 
Comstock  V.  State,  (Neb.)  16  N.  W.  Rep.  355;  State  y.  Tatman,  (Iowa,)  13  N.  W.Rep. 
632.  It  18  not  improper  to  charge  the  jury  that,  in  weighing  his  testimony,  they  should 
take  into  consideration  the  interest  he  necessarily  has  in  the  result  of  the  trial.  People 
▼.Calvfti,  (Mich.)  26  N.  W.  Rep.  861. 

As  to  liniiU  of  examination  and  cross-examination,  see  People  v.  Clark,  (N.  Y.)  8  N. 
E.  Rep.  38 ;  People  v.  Quick,  (Mich.)  18  N.  W.  Rep.  375 ;  People  v.  Cummins,  (Mich.)  11 
N.  W.  Rep.  184. 

(71  Cal.  407)  ^^ 

HUSCHEON  ,t>.  IIUSCHEON.      (No.  9,832.) 

{Supreme  Court  of  Oalifomia,    December  18,  1886.) 

1.  HoRTGAOB— Absolute  Deed—Civil  Code  Cal.  Jg  2924,  2925. 

Under  the  law  of  California  (Civil  Code,  ?J  2924,  2926)  every  transfer  of  an  interest 
in  land,  other  than  in  trust,  made  only  as  a  security  for  the  performance  of  another 
act,  is  a  aiortgage;  and  the  fact  that  the  transfer  was  made  subject  to  a  defeasance 
may  be  prov^,  though  it  does  not  appear  by  the  terms  of  the  instrument.* 
S.  Same— When  Declabed  a  Mobtq age— Inadequate  (3on8Idebation— Pbepondebance 
OF  Evidence. 

A  deed,  absolute  on  its  face,  of  land  worth  $4,000,  by  an  ignorant  n^.an,  made, 
under  the  pressure  of  debt  and  impending  litigation,  to  a  brother,  in  whom  he 

>8ee  note  at  end  of  case. 
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placed  great  confidence,  will  be  declared  a  mortgage,  where  it  appears  that  the 
deed  was  given  in  consideration  of  the  brother's  settling  the  mor^agor'a  debts, 
present  and  prospective,  and  that  the  debts  so  paid  amounted  to  only  $1,500,  and 
where  the  preponderance  of  evidence  shows  that,  at  the  time  the  deed  was  made,  a 
contemporaneous  contract  was  executed  which  was  subsequently  lost,  and  by  the 
terms  of  which  the  grantor  was  to  be  allowed  to  redeem  the  land  so  conveyed  at 
the  end  of  six  years.' 
3.  Same—Statement  op  Accoxtnt. 

An  absolute  deed  having  been  declared  a  mortgage,  the  account  should  be  so  stated 
between  the  parties  as  to  credit  the  mortgagee  with  all  sums  of  money  paid  out  by 
him  for  the  mortgage,  and  for  taxes  and  improvements  upon  the  property,  and 
also  with  his  expenses  and  a  reasonable  compensation  for  his  time  in  attending  to 
the  mortgagor's  business,  and  with  interest  on  the  several  sums  at  10  per  cent.  i?he 
mortgagee  should  be  charged  with  the  value  of  the  rents  and  profits  of  the  land 
while  he  held  possession  of  it,  with  the  amount  of  a  mortgage  which  he  had  placed 
upon  the  land  and  had  not  paid,  and  with  the  value  of  certain  labor  which  the 
mortgagor  had  performed  for  the  mortgagee. 

Ck)mmissioners'  decision. 

Department  1.    Appeal  from  superior  court,  Humboldt  county. 
<8.  If.  Buck,  for  respondent.    /.  D.  JET.  Chamberlain  and  P»  F.  Hart,  for 
appellant. 

Belcher,  C.  C.  By  this  action  the  plaintiff  seeks  to  have  a  deed,  executed 
by  him  to  defendant,  adjudged  to  be  a  mortgage;  and  the  facts  of  the  case,  as 
found  by  the  court  below,  are  substantiaUy  as  follows: 

On  the  fifteenth  day  of  July,  1876,  plaintiff  was  the  owner  of  760  acres  of 
land  in  Humboldt  county,  of  the  value  of  84,000.  He  was  indebted  to  one 
Margaret  Fitzgerald  in  the  sum  of  about  $500,  for  which  an  action  had  been 
commenced  against  him,  and  his  property  attached.  He  had  been  a  partner 
with  one  Comise  in  the  dairying  business,  and  Comise  was  claiming  that  a 
considerable  amount  was  due  him  on  partnership  account,  and  was  threaten- 
ing to  commence  an  action  to  settle  up  the  partnership  affaii"s.  Plaintiff  had 
no  money,  but  it  was  necessary  for  him  to  be  prepared  to  meet  and  settle 
these  demands. 

Under  these  circumstance^he  applied  to  the  defendant,  who  was  his  brother, 
and  in  whom  he  placed  great  confidence,  for  assistance.  Defendant  agreed 
to  pay  the  Fitzgerald  note,  and  also  to  defend  any  action  that  might  be  com- 
menced by  Comise,  and  to  pay  all  the  cost  and  expense  of  such  action,  and 
any  judgment  that  might  be  recovered  therein,  provided  plaintiff  would  exe- 
cute to  him  a  conveyance  of  all  his  lands.  Thereupon  plaintiff  executed  ami 
delivered  to  defendant  a  deed  of  his  lands,  which  was  absolute  in  form.  On 
the  same  day  another  paper  was  executed  by  the  parties,  which  is  now  lost, 
but  is  called  by  some  of  the  witnesses  a  letise,  and  by  others  a  "back  paper." 
By  this  paper  it  was,  in  effect,  agreed  that  defendant  should  take  and  hold 
possession  of  the  lands  for  six  years,  and  that,  at  the  expiration  of  that  time, 
they  should  be  reconveyed  to  the  plaintiff,  upon  his  paying  to  the  defendant 
such  sum  or  sums  of  money  as  might  then  be  found  due  him.  Under  the 
agreement  defendant  took  possession,  and  has  ever  since  held  it.  A  few  days 
after  receiving  the  deed  he  paid  the  Fitzgerald  claim,  amounting  to  the  sum 
of  S540,  and  thereafter,  at  divers  times,  paid  out  sums  aggregating  about 
'$800,  for  costs  and  expenses  incurred  in  the  litigation  between  Comise  and 
plaintiff,  and  to  satisfy  the  judgment  obtained  by  Comise  in  that  litigation. 
After  the  expiration  of  the  six  years  provided  for  in  the  agreement,  plaintiff 
demanded  from  defendant  an  account  of  the  rents,  issues,  and  profits  of  the 
land,  and  of  all  sums  of  money  due  defendant,  if  any,  and  offered  to  pay  him 
whatever  sum  might  be  found  due;  but  defendant  refused  to  account  to  or 
with  plaintiff  in  any  manner,  and  claimed  to  own  all  of  said  property  abso- 
lutely.   At  that  time  the  land  had  largely  increased  in  value. 

^  See  note  at  end  of  case. 
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The  action  was  comrnenced  in  January,  1883,  plainilif  alleging  in  his  com- 
plaint that  the  deed  executed  by  him  to  defendant  was  intended  to  be,  and 
was  given  and  accepted  as,  security  for  the  money  to  be  paid  for  him  by  de- 
fendant, and  praying  that  it  be  adjudged  a  mortgage;  that  an  account  of  the 
dealings  between  them  betaken;  and  that  he  be  permitted  to  redeem  the  prop- 
erty so  conveyed  upon  paying  to  defendant  all  sums  of  money  found  due  him, 
if  any,  and  for  a  reconveyance  of  the  lands  to  him  by  defendant.  Upon  these 
facts,  the  court,  by  its  judgment,  granted  to  tlie  plaintiff  the  relief  demanded.  - 
The  defendant  then  moved  for  a  new  trial,  and,  his  motion  being  denied,  ap- 
pealed from  the  judgment  and  order. 

In  support  of  the  appeal,  it  is  now  earnestly  contended  tliat  the  deed  In 
question  was  an  absolute  conveyance  in  fact  as  well  as  in  form,  and  that  the 
finding  of  the  court  that  it  was  only  a  mortgage  is  not  justified  by  the  evi- 
dence. In  this  state  every  transfer  of  an  interest  in  real  property,  other  than 
in  trust,  made  only  as  a  security  for  the  performance  of  another  act,  is  to  be 
deemed  a  mortgage;  and  the  fact  that  the  transfer  was  made  subject  to  a  de- 
feasance may  be  proved,  though  it  does  not  appear  by  the  terms  of  the  instru- 
ments. Sections  2924,  2926,  Civil  Code.  Whether  a  deed  absolute  in  form 
be  a  mortgage  or  not  is  a  mixed  question  of  law  and  fact,  to  be  determined 
from  all  the  evidence,  written  and  parol;  and,  in  determining  it,  all  the  facts 
and  circumstances  attendi  ng  the  transaction  should  be  considered.  If  it  were 
given  as  a  security  for  a  loan  of  money,  a  court  of  equity  will  treat  it  as  a 
mortgage;  and  whetlier  it  was  so  given  or  not  is  the  test  by  which  its  char- 
acter must  be  judged.  Farmer  v.  Qrose,  42  Cal.  169;  Montgomery  v.  SpecU 
55  Cal.  352;  Pengh  v.  Davis.  9t)  U.  S.  332. 

In  the  last-named  ciise.  Field,  J.,  delivering  the  opinion,  it  is  said:  **It  is 
an  established  doctrine  that  a  court  of  equity  will  treat  a  deed  absolute  in 
form  as  a  mortgage,  when  it  is  executed  as  a  security  for  a  loan  of  money.  ' 
That  court  looks  beyond  the  tei*ms  of  the  instrument  to  the  real  transaction ; 
and  when  that  is  shown  to  be  one  of  security,  and  not  of  sale,  it  will  give 
effect  to  the  actuiU  contract  of  the  parties.  As  the  equity,  upon  which  the 
court  acts  in  such  cases,  arises  from  the  real  character  of  the  transaction,  any 
evidence,  written  or  oral,  tending  to  show  this,  i«  admissible." 

The  debt  to  secure  which  the  deed  is  given,  may  be  an  antecedent  debt,  or 
one  created  at  the  time,  or  it  may  be  advances  to  be  thereafter  made  by  the 
mortgagee  to  or  for  the  mortgagor,  and  no  accoippan^ing  written  promise 
on  the  part  of  the  mortgagor  to  pay  the  debt  is  necessary.  Pioneer  G,  M,  Co.  v. 
Bahej\  10  Sawy.  539;  «.  C.  23  Fed.  Rep.  258;  Campbell  v.  Dearborn,  109  Mass. 
130;  Russell  v.  Southard,  12  Hbw.  139;  4  Wait,  Act.  &  Def.  541,  542; 
Boi-n  V.  Keteltas.  46  N.  Y.  605.  One  of  the  circumstances  tending  strongly 
to  show  that  a  deed  absolute  in  form  was  only  a  mortgage,  is  the  fact  when  it 
appears  that  there  was  great  inequality  between  the  value  of  the  property 
conveyed  and  the  price  alleged  to  have  been  paid  for  it.  As  said  in  Russell 
V.  Southard,  supra:  "In  examining  this  question,  it  is  of  great  importance 
to  inquire  whether  the  consideration  was  adequate  to  induce  a  sale.  When 
no  fraud  is  practiced,  and  no  inequitHble  advantages  tJ^ken  of  pressing  wants, 
owners  of  property  do  not  sell  it  for  a  consideration  manifestly  inadequate, 
and  therefore,  in  the  cases  on  this  subject,  great  stress  is  justly  laid  upon  the 
fact  that  what  is  alleged  to  have  been  the  price  bore  no  proportion  to  the 
value  of  the  thing  said  to  have  been  sold;"  citing  Conway  v.  Alexander,  7 
Cranch,  241;  Morris  v.  Nixon,  1  How.  126;  Vei-non  v.  Bethell,  2  Eden,  110; 
Oldham  V.  Halley,  2  J.  J.  Marsh.  114;  Edrington  v.  Harper,  3  J.  J.  Marsh. 
354. 

Tested  by  tlie  foregoing  rules  of  law,  was  the  deed  in  question  an  absolute 
conveyance  or  a  mortgage? 

It  is  not  pretended  tliat  the  value  of  the  property,  when  the  dee  1  was  made, 
was  less  than  ^,000,  nor  that  there  was  any  consideration  for  its  execution 
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except  an  agreement  on  the  part  of  defendant  to  pay  all  of  plaintiff's  debts, 
Including  aU  claims  then  in  litigation,  or  tliat  might  be  brought  against  him. 
The  amount  to  be  paid  on  the  Fitzgerald  note  was  known  to  be  only  a  little 
more  than  $500.  The  only  other  debt  was  the  Comise  claim,  which  was  un- 
certain in  amount;  it  might  be  nothing,  or  might  be  several  hundred  dollars. 
Taking  both  of  the  claims  together,,  we  are  unable  to  see  how  it  could  have 
been  anticipated  that  the  defendant  would  be  called  upon  to  pay  more  than  a 
thousand  or  twelve  hundred  dollara.  The  consideration  for  the  deed  was, 
then,  altogether  inadequate,  and  it  seems  quite  incredible  that  plaintiff  would 
be  willing  to  sell  out  all  his  property,  even  to  his  brother,  for  about  one-fouith 
of  its  value. 

Upon  the  question  whether  a  paper  in  the  nature  of  a  defeasance  was  exe- 
cuted by  the  parties  or  not,  the  testimony  was  conflicting,  and  upon  that  sub- 
ject we  quote  and  adopt  what  was  said  by  the  court  below,  in  deciding  the 
case:  "Aside  from  the  consideration  of  inadequacy  of  price,  I  am  entirely  sat- 
isfied from  the  evidence  that,  at  the  time  of  the  execution  of  the  conveyance, 
it  was  not  only  agreed  and  understood  between  the  parties  that  plaintiff  should 
have  the  right  to  redeem  upon  the  payment  to  defendant  of  all  sums  which  he 
had  paid  for  plaintiff,  but  I  am  also  satisfied  that  there  was  at  the  same  time  exe- 
cuted by  the  parties  an  agreement  to  that  effect.  This  writing  has  not  been  pro- 
duced in  bourt,  and  diligent  search  and  inquiry  have  failed  to  discover  it.  It 
is  lost  or  destroyed.  The  defendant  denies  most  emphatically  that  such  an 
instrument  was  ever  executed.  He  admits  that  there  was  some  talk  about  it; 
that  plaintiff  wanted  such  a  writing,  but  that  he,  the  defendant,  positively 
refused  to  execute  it.  In  my  opinion,  the  evidence  as  to  the  execution  of  this 
paper  is  so  overwhelming  as  to  place  it  beyond  all  doubt.  The  plaintiff  swears 
positively  to  it,  gave  his  reasons  why  he  wanted  it,  testifies  circumstaintially 
to  the  reading  of  it  by  Watson  in  the  presence  of  Walsh,  himself,  and  defend- 
ant, of  his  signing  it,  and  defendant  attaching  his  mark,  being  unable  to 
write;  also  as  to  the  controversy  between  them  as  to  the  duration  of  the  lease, 
as  it  was  called*  or  the  time  within  which  he  should  be  allowed  to  redeem; 
and  finally,  at  the  suggestion  of  Walsh,  fixing  the  term  at  six  years.  Inci- 
dently,  it  appears  that  he  spoke  of  it  to  a  number  of  parties  at  various  times; 
sometimes  calling  it  a  bond  for  a  deed,  sometimes  a  lease,  and  sometimes  us- 
ing the  homely  but  expressive  term,  a  *  back  paper.'  The  testimony  of  Walsh 
as  to  the  execution  of  the  paper  is  clearer  and  more  satisfactory  than  that  of 
the  plaintiff.  He  was  the  mutual  friend  of  the  parties,  and  they  consulted  and 
advised  with  him,  and  discussed  the  matter  in  his  presence,  and  adopted  his 
suggestion  in  fixing  the  duration  of  the  lease  at  six  years.  He  heard  it  read 
by  Watson  to  the  parties,  heard  them  express  their  satisfaction  at  its  contents, 
saw  plaintiff  sign  his  name,  and  defendant  make  his  mark ;  before  this  hav- 
ing sent  them  to  Watson  to  get  him  to  write  it.  He  subsequently  read  it  over 
himself,  and  kept  it  for  about  a  year  in  his  safe.  He  is  quite  certain  that 
some  one  obtained  it  from  him  pending  the  Comise  and  Huscheon  litigation. 
Watson  remembers  distinctly  of  writing  two  papers  in  which  the  parties  were 
interested,  and  that  Walsh  had  something  to  do  with  the  negotiations,  but 
fails  to  remember  the  contents  or  purpose.  Walsh. cannot  testify  minutt'ly  to 
all  the  terms  of  this  lease,  as  he  terms  it,  but  does  remember  clearly  that  the 
purpose  and  object  was  to  allow  the  defendant  to  use  the  land  and  stock  for 
six  years,  the  rents  and  profits  to  be  applied  in  payment  of  plaintiff's  indebt- 
edness to  him,  and  at  the  expiration  of  that  time  he  was  to  deed  back  to  plain- 
tiff, upon  the  payment  by  him  of  the  money  expended  in  his  behalf,  if  any 
should  be  due." 

This  is  a  fair  review  of  the  evidence,  and,  in  our  opinion,  it  correctly  states 
its  scope  and  meaning.  It  is  true,  it  appeared  that  plaintiff  had  often  spoken 
of  the  business  relation  existing  between  himself  and  defendant  as  that  of  a 
partnership,  and  that  in  a  suit  against  the  defendant,  which  involved  the 
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right  to  the  personal  property  transferred,  and  was  tried  before  a  justice  of 
the  peace  in  1877,  he  was  a  witness,  and  testified  that  he  had  no  interest  in 
the  personal  property,  and  incidentally  that  he  had  none  in  the  land.  But 
we  do  not  consider  these  facts  of  any  particular  importance.  Plaintiff  was 
an  ignorant  man,  and  may  well  have  supposed  that  the  transaction  established 
some  kind  of  a  partnership  relation.  So  as  to  the  testimony  before  the  jus- 
tice. If  plaintiff  testified  just  as  it  is  claimed  he  did,  it  may  have  been  done 
honestly.  He  knew  that  he  had  deeded  the  land  to  defendant,  and  that  de- 
fendant was  in  possession  of  it,  and  had  a  right  to  retain  that  possession  for 
several  years.  Under  the  circumstances  he  may  have  supposed  that  he  had 
no  interest  in  the  land  then,  and  would  have  none  until  he  had  settled  with 
defendant,  and  paid  back  to  him  all  sums  of  money  which  had  been  or  should 
be  advanced  for  his  benefit. 

Looking,  then,  at  all  the  testimony,  we  agree  with  the  court  below  that  it 
clearly  and  satisfactorily  appears  that  the  deed  in  question  was  given  as  a 
security  for  the  repayment  of  moneys  to  be  thereafter  advanced  by  defendant, 
and  that  it  should  be  held  and  treated  as  a  mortgage. 

It  is  also  argued  for  the  appellant  that  the  deed  was  made  to  hinder  and 
delay  the  creditors  of  plaintiff,  and  therefore  he  is  entitled  to  and  can  obtain 
no  relief  from  the  courts  against  it.  On  looking  through  the  record  we  are 
unable  to  find  anything  to  support  this  claim.  In  his  very  able  and  exhaust- 
ive brief,  counsel  for  appellant  says  that,  as  the  consideration  for  the  deed, 
"defendant  agreed  to  pay  all  plaintiff's  debts,  including  all  claims  then  in  lit- 
igation, or  that  might  be  brought  against  him."  If  this  be  so,  how  can  there 
be  any  plausible  pretense  that  in  making  the  deed  plaintiff  intended  to  hinder, 
delay,  or  defraud  his  creditors?  We,  at  least,  are  unable  to  see  how  a  needy 
debtor  can  be  said  to  have  violated  any  rule  of  law  or  good  morals,  because, 
to  raise  money  to  pay  his  just  debts,  he  has  turned  over  all  his  property,  as 
security,  to  some  one,  who  has  the  ability,  and  has  undertaken  honestly  and 
in  good  faith,  to  pay  them. 

Among  other  defenses  interposed,  defendant  pleaded  nearly  all  of  the  sec- 
tions of  the  Code  providing  for  the  limitation  of  actions,  and  it  is  claimed 
that,  under  some  one  or  more  of  these  sections,  plaintiff's  cause  of  action  is 
barred.  If  it  be  true,  as  found  by  the  court,  that  defendant  took  and  held 
possession  of  the  land  under  a  written  agreement,  which  was  executed  by  the 
parties,  and  provided,  in  effect,  that  plaintiff  should  have  the  right  to  redeem 
at  the  expiration  of  six  years  upon  paying  to  defendant  whatever  should  then 
be  found  due  him,  it  is  quite  clear  that  there  could  have  been  no  adverse 
holding  of  the  land,  and  that  defendant  cannot  now  avail  himself  of  any 
of  the  sections  of  the  Code  which  provide  bars  against  the  recovery  of  real 
property.  So,  too,  it  is  equally  clear  that  the  paper  constituted  a  written 
recognition  of  the  debt  from  plaintiff  to  defendant,  and  a  promise  to  pay  it 
when  the  right  to  redeem  should  accrue,  and  consequently  that,  if  defendant 
had  instituted  an  action  to  foreclose,  plaintiff  could  not  have  availed  himself 
of  any  of  the  sections  of  the  Code  which  provide  bars  against  the  recovery  of 
money.  It  must  follow,  therefore,  that  the  rights  of  the  parties  were  recip- 
rocal and  commensurable,  and  that  the  court  properly  held  that  the  action 
was  not  barred. 

In  stating  the  account  between  the  parties  the  court  credited  defendant 
with  all  sums  of  money  paid  out  by  him  for  the  plaintiff,  and  for  taxes  and 
improvements  upon  the  property,  and  also  with  his  expenses  and  a  reasonable 
compensation  for  his  time  while  attending  to  plaintiff's  business,  with  inter- 
est on  the  said  several  sums  at  the  rate  of  10  per  cent,  per  annum,  but  it  re- 
fused to  credit  him  with  the  money  paid  out  for  expenses  in  the  lawsuit  be- 
fore the  justice  of  the  peace  hereinbefore  referred  to;  and  it  charged  him 
with  the  value  of  the  rents  and  profits  of  the  land  while  he  held  possession  of 
it,  with  the  amount  of  a  mortgage  he  had  placed  upon  the  land  and  not  paid. 
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and  with  the  value  of  certain  work  and  labor  performed  by  plaintiff  on  another 
farm  owned  by  defendant.  As  the  accounts  were  thus  stated  it  was  found 
that  the  defendant  had  been  fully  paid,  and  that  a  balance  of  $217.80  was  due 
the  plaintiff,  for  which  judgment  was  also  entered  in  his  favor. 

It  is  now  objected  that  the  court  erred  in  refusing  to  credit  defendant  with 
his  expenses  in  the  justice's  court  case,  and  in  charging  him  with  the  rents 
and  profits  of  the  land,  and  for  the  work  and  labor  of  plaintiff.  But  in  the 
rulings  of  the  court  updn  these  matters  we  see  no  material  error.  The  action 
before  the  justice  of  the  peace  was  brought  by  a  third  party  against  the  de- 
fendant to  recover  the  personal  property,  and  it  had  no  connection  with  the 
transaction  in  hand.  The  defendant  was  a  mortgagee  in  possession,  and 
chargeable  with  the  rents  and  profits  of  the  mortgaged  premises,  {Rtickman 
\,A8tor,  9  Paige,  Ch.  617;  Strang  v.  Allen,  44  111.  428;  4  Wait,  Act.  &  Def. 
666,  577;)  and  there  was  testimony  tending  to  show  that  the  vjvlue  of  the 
rents  and  profits  was  even  greater  than  the  amount  allowed.  The  court,  in 
effect,  found  that  the  services  of  plaintiff  were  rendered  in  part  payment  of 
the  sums  advanced  by  defendant  under  the  original  agreement;  and  the  testi- 
mony of  plaintiff  that  he  never  made  any  separate  contract  about  tlie  work, 
and  never  expected  defendant  to  pay  him  $25  per  month  in  money  for  his 
work,  but  supposed  he  was  working  in  the  interest  of  the  general  partnership 
between  them,  is  in  support,  we  think,  of  the  court's  view  of  the  matter. 

The  plaintiff  seems  to  have  thought  that  the  transaction  between  himself 
and  defendant  created  a  partnership  between  them,  and  that  he  was  working 
to  discharge  the  duty  cast  upon  him  by  that  relation.  He  was  mistaken  about 
the  partnership,  but  his  work  was  nevertheless  performed  to  release  him  from 
the  burden  of  debt  which  the  transaction  had  imposed  upon  him. 

It  follows  that  the  judgment  and  order  should  be  affirmed. 

We  concur:    Footb,  C;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 

NOTE. 

Mortgage— Deed  Givew  as  Security.  A  deed  given  merely  as  security,  with  an  un- 
derstanding that  the  land  is  redeemable  by  the  payment  of  the  money  or  the  perform- 
ance of  the  obligation,  is,  between  the  parties,  a  mortgage,  Scheiber  v.  Le  Claire,  (Wis.) 
29  N,  W.  Rep.  570;  Jeffrey  v.  Hursh,  (Mich.)  25  N,  W.  Rep.  176;  Niggeler  v.  Maurin, 
(Minn.)  24  N.  W.  Rep.  369;  Hulin  v.  Stevens,  (Mich.)  18  N.  W.  Rep.  669;  Madigan  v. 
Mead,  (Minn.)  16  N.  W.  Rep.  539;  Harst  v.  Beaver,  (Mich.)  16  N.  W.  Rep.  165;  Butler 
V.  Butler,  (Wis.)  1  N.  W.  Rep.  70;  Jackson  v.  Lawrence,  6  Sap.  Ct.  Rep.  915;  Cox  v. 
Ratcliffe,  (Ind.)  5  N.  E.  Rep.  6;  Workman  y.  Greening,  (111.)  4  N.  E.  Rep.  385;  and  a 
bill  of  sale  will,  under  like  circumstances,  be  construed  as  a  chattel  mortgage,  Winner 
V.  Hoyt,  (Wis.)  28  N.  W.  Rep.  380;  Manufacturers'  Bank  of  Milwaukee  v.  Rngee,  (Wis.) 
18  N.  W.  Rep.  251 ,  Rockwell  v.  Humphrey,  (Wis.)  16  N.  W.  Rep.  394;  McAnulty  v. 
Seick,  (Iowa,)  13  N.  W.  R^.  743. 

The  intent  of  the  parties  may  be  shown  by  parol  evidence.  Winner  v.  Hoyt,  (Wis.) 
28  N.  W.  Rep.  380;  Parish  v.  Reeve,  (Wis.)  23  N.  W.  Rep.  568;  Manufacturers'  Bank  of 
Milwaukee  v.  Rugee,  (Wis.)  18  N.  W.  Rep.  251;  Madigan  v.  Mead,  (Minn.)  16  N.  W. 
Rep.  639:  Rockwell  v.  Humphrey,  (Wis.)  15  N.  W.  394;  Barber  v.  Milner,  (Mich.) 
6  if.  W.  Rep.  92;  Butler  v.  Butler,  (Wis.)  1  N.  W.  Rep.  70,  Jackson  v.  Lawrence,  6  Sup. 
Ct.Rep.915;  Pioneer  Gold  M  in.  Co.  v.  Baker,  23  Fed.  Rep.  258;  S.  C.  20  Fed.  Rep.  4;  Cox 
▼.  Ratcliflfe,  (Ind.)  5  N.  E.  Rep.  6 ;  Workman  v.  Greening,  (111.)  4  N.  E.  Rep.  385. 

As  to  the  facts  necessary  to  convert  an  absolute  deed  into»a  mortgage,  see  Amot  t. 
Baird,  (Cal.)  ante,  386. 

Petersen  v.  Weissbein.    (No.  11,544.) 

(Supreme  OouH  of  QiHfomia.    August  23,  1886.) 

IirjiTKcnoN — CJross-Complaint — Demurrer — Motion — Affidavits. 

In  an  action  of  ejectment,  where  defendant  files  a  cross-complaint,  and  seeks  to 
enjoin  plaintiff  from  asserting  any  title  to  the  property,  pendhig  the  decision  ol  a 
demurrer  to  the  cross-complaint,  defendant  cannot,  upon  motion,  on  affidavits,  ob- 
tain a  perpetual  injunction,  but  mxiat  await  the  result  of  the  proceedings. 
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Department  1.    Appeal  from  superior  court,  Nevada  county. 
Cross  dk  Simonds  and  B.  H.  Gaylord,  for  appellant.    A.  Burrotos,  for  re- 
spondent. 

Ross,  J.  The  complaint  in  this  case  is  in  the  usual  form  of  complaints  in 
an  action  of  ejectment.  To  it  the  defendants  filed  an  answer,  putting  in 
issue  its  averments,  and  also  pleading  in  bar  of  the  action  judgments  in  cer- 
tain other  actions,  which,  it  is  claimed,  determined  adversely  to  the  plaintiff 
the  title  to  the  property  in  controversy.  The  defendants  also  filed  a  cross- 
complaint,  by  means  of  which  they  sought  to  have  the  plaintiff  perpetually 
enjoined  from  asserting  any  right  to  the  property,  on  the  ground  that  his  ac- 
tion was  vexatious,  to  which  cross-complaint  the  plaintiff  filed  a  demurrer. 
Subsequently,  and  during  the  pendency  of  the  demurrer,  defendants  moved 
the  court,  upon  affidavits  and  the' judgment  rolls  in  the  suits  pleaded  in  bar, 
for  an  order  perpetually  enjoining  the  plaintiff  from  further  prosecuting  the 
action.  The  motion  was  granted,  and  the  action  of  the  court  in  that  partic- 
ular constitutes  the  ground  of  the  present  appeal. 

It  is  not  necessary  in  this  case  to  determine  whether,  under  any  circum- 
stances, it  is  competent  to  try,  upon  aflldavits,  the  question  whether  or  not 
the  title  claimed  by  plaintiff  in  an  action  of  ejectment  is  the  same  title  adjudi- 
cated against  him  in  some  other  action,  nor  to  determine  the  sufficiency  of  the 
cross-complaint  in  the  present  case  to  obtain  the  relief  sought  thereby.  It  is 
enough  to  say  that  defendants  could  not  anticipate  the  result  of  the  proceed- 
ings under  the  cross-complaint  by  the  motion  in  question. 

Order  reversed,  and  cause  remanded  for  further  proceedings* 

We  concur:    Mybick,  J.;  McKinstbt,  J. 

(71  Cal.  491) 

Lang  v.  Superiob  Court.    (No.  11,367.) 
(Supreme  Oouri  of  OHifomia.    December  30,  1886.) 
A  petition  for  rehearing  was  filed,  and,  upon  the  denial  thereof,  the  opin* 
ion  formerly  filed  in  this  case,  and  reported  ante,  3(}6,  was,  by  order  of  the 
court,  modified  by  striking  out  the  following  words  on  page  307: 

"We  are  not  familiar  with  the  practice  of  rehearings  in  the  superior  court; 
and  what  right  or  power  the  superior  court  had,  on  the  twelfth  of  December, 
1884,  to  order  a  rehearing  in  the  case,  we  are  at  a  loss  to  conceive.  The  de- 
murrer and  the  motion  for  a  new  trial  had  been  disposed  of,  and  then,  on  what 
is  called  a  *  rehearing,'  the  case  was  again  brought  before  the  court,  and  a 
new  order  made.  This  is  a  new  practice  with  which  we  are  not  familiar,  and 
we  know  of  no  statute  authorizing  it.** 

Also,  by  striking  out  the  words  "Judge  Finn"  on  page  306 ;  and  also  chang- 
ing the  words  "Judge  Finn,  superior  judge,  who  had  succeeded,"  on  page 
307,  by  inserting  in  lieu  thereof  the  words  "the  successor  of." 


Trucks  v.  B aglet.    (No.  11,224.) 

(Supreme  Court  of  OaUfomia,    August  23,  1886.) 

Appbat> — Evidence — Findings. 

Where  the  evidence  is  conflicting,  the  findings  of  the  lower  court  will  be  i 
tained,  and  the  judgment  affirmed. 

Department  1.    Appeal  from  superior  court,  Nevada  county. 
Action  to  quiet  title.    Judgment  for  plaintiff.     Defendant  appeals* 
Chas,  W,  Kitts,  for  appellant.     Cross  (&  tSi?iiondSt  for  respondent. 
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By  THE  Court.  Under  the  rule  prevailing  here,  we  do  not  think  we 
would  be  justified  in  holding  the  findings  unsupported  by  the  evidence.  And, 
unless  that  can  be  done,  it  is  clear  that  the  judgment  o£  the  court  below  must 
be  afiirnied. 

Judgment  and  order  affirmed. 

Gee  n.  McMillan  and  others. 

{Supreme  Court  of  Oregon.    December  7,  1886,) 

VsiVDOB  AKD  Vbhdee— Vendob*8  Lien— Pubchasb  Note. 

Where  land  has  been  conveyed  to  purchasers  under  an  agreement  by  which  they 
are  to  give  the  vendor,  in  paj'ment  for  the  same,  a  good,  negotiable,  bankable  prom- 
issory note,  to  be  signed  by  persons  of  sufficient  responsibility  to  enable  plaintifi'to 
cash  the  same,  and  the  purchasers,  after  receiving  the  conveyanoe,  give  their  own 
note  which  is  not  negotiable  nor  collectible,  the  court  will  enforce  a  lien  for  the 
purchase  money  upon  said  land  in  favor  of  the  vendor. 

Appeal  from  circuit  court,  Multnomah  county. 

8uit  to  enfoi*ce  vendor's  lien.    Judgment  for  plaintiff.    Defendants  appeal. 
P.  L.  WilliSf  for  appellants,  McMillan  and  others.     O.'P.Mason^  for  re- 
spondent, Gee. 

Stbauan,  J.  The  object  of  this  suit  is  to  enforce  a  grantor's  lien  upon 
certain  real  property  situate  in  Multnomah  coun  ty.  The  material  parts  of  the 
complaint  are  as  follows :  That  the  defendant  Sarah  McMillan  is  the  wife  of 
the  defendant  R.  H.  McMillan,  and  the  defendant  Mary  Haugg  is  the  wife  of 
the  defendant  X.  Haugg;  that  on  the  eighteenth  day  of  December,  1885.  the 
plaintiff  was  the  owner  of  an  undivided  interest  in  and  to  the  real  property 
described  in  the  complaint,  and  was  also  the  owner  of  an  undivided  interest 
in  and  to  certain  personal  property  in  complaint  described,  and  that  the  legal 
title  to  said  land  and  personal  property  was  in  B.  F.  Mays,  who  held  the  in- 
terest owned  by  plaintiff  for  her;  that  plaintiff  is  the  wife  of  D.  L.  Gee,  and 
that  said  property  was  her  sole,  separate,  equitable  estate;  that  on  or  about 
December  19,  188i5,  the  defendants  R.  K.  McMillan  and  N.  Haugg,  and  the 
said  D.  L.  Gee  and  B.  F.  Mays,  entered  into  a  contract  to  sell  all  of  said  prop- 
erty to  B.  H.  McMillan  and  N.  Haugg,  and  that  defendants  last  named  then 
and  there  agreed  to  and  with  the  said  D.  L.  Gee  and  B.  F.  Mays  to  purchase 
said  property,  and  to  pay  therefor  as  follows:  To  pay  to  D.  L.  Gee  and  Mays 
$1,000,  including  the  payment  of  a  certain  chattel  mortgage  which  was  alien 
upon  a  part  of  said  personal  property  in  the  sum  of  $150,  and  to  turn  over  to 
said  D.  L.  Gee  a  butcher-shop  and  business,  estimated  at  $250,  and  to  make, 
execute,  and  deliver  to  the  plaintiff  a  good,  negotiable,  bankable  promissory 
note  for  the  sum  of  $1,250,  to  be  signed  by  persons  of  sufficient  responsibility, 
so  as  to  enable  plaintiff  to  casti  the  same,  and  that  they  would  take  said  land 
subject  to  a  certain  mortgage  thereon  for  $2,200;  that  pursuant  to  said  agree- 
ment, and  at  the  request  of  said  defendants  B.  H.  McMillan  and  N.  Haugg, 
said  Mays  executed  a  deed  to  said  real  property  to  the  defendants  Sarah  Mc- 
Millan and  Mary  Haugg,  who  now  hold  the  title  to  said  property;  that  said 
defendants  last  named  have  paid  notliing  whatever  for  said  property,  and  tliat 
B.  H.  McMillan  and  K.  Haugg  caused  and  procured  the  conveyance  of  all  of 
said  property  to  their  said  wives,  Sarah  McMillan  and  Mary  Haugg,  for  the 
purpose,  and  with  the  intent,  to  defraud  and  cheat  the  plaintiff  out  of  all  her 
interest  in  said  property;  that  the  defendants  B.  H.  McMillan  and  K.  Haugg 
failed  to  execute  to  plaintiff  such  bankable  note  as  they  had  agreed  to  do,  but 
fraudulently  and  fjilsely,  and  with  the  intent  to  cheat  and  defraud  the  plain- 
tiff out  of  the  said  $1,250,  made  and  executed  a  certain  promissory  note  them- 
selves, wherein  they  promised  to  pay  to  the  order  of  Lizzie  Gee,  this  plaintiff, 
the  sum  of  $1,250;  tliat  said  note  was  sent  to  the  plaintiff  through  the  mail, 
and  was  not  received  by  her  in  payment  of  anything;  that  said  B.  H.  McMillan 
v.l2p.no.ll— 27 
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and  N.  Haugg  are  now,  and  were  at  .the  time  said  note  was  made,  wholly  in- 
solvent; and  that  said  note  is  wholly  worthless,  and  was  made,  executed,  and 
sent  to  the  plaintiff  with  the  intent  to  defraud  and  cheat  her  out  of  said  prop- 
erty; that  at  the  time  the  defendants  Sarah  McMillan  and  Mary  Haugg  re- 
ceived said  deed  they  knew  all  the  foregoing  facts;  that  no  part  of  said  note 
has  been  paid,  and  that  the  same  is  overdue. 

The  defendants  answered  together,  and  denied  the  material  allegations  of 
the  complaint,  except  that  it  is  admitted  that  said  property  was  conveyed  to 
the  defendants  Sarah  McMillan  and  Mary  Haugg. 

The  cause  was  referred  for  the  purpose  of  taking  the  evidence,  and  the 
same  was  taken  in  writing,  and  accompanies  the  transcript.  The  trial  in  the 
court  below  resulted  in  a  decree  in  favor  of  the  plaintiff,  enforcing  a  grantor's 
lien  against  the  real  property  described  in  the  complaint,  from  which  decree 
the  defendants  Sarah  McMillan  and  Mary  Haugg  have  appealed  to  this  court. 
There  are  therefore  but  two  questions  presented  for  our  examination,  namely: 
(1)  Does  the  evidence  prove,  to  the  satisfaction  of  the  court,  the  material 
allegations  made  by  the  plaintiff?  and  (2)  are  those  allegations,  if  true,  suf- 
ficient in  law  to  entitle  the  plaintiff  to  the  relief  which  she  prays? 

I  will  now  examine  these  questions  in  their  order;  and,  first,  as  to  the 
question  of  fact.  Lizzie  Gee,  D.  L.  Gee,  B.  F.  Mays,  and  Robert  Gee  were 
examined  as  witnesses  on  the  part  of  the  plaintiff,  and  it  is  sufficient  to  say 
that  their  evidence  satisfies  me  of  the  truth  of  all  the  material  allegations  in 
the  complaint.  The  facts  disclosed  leave  no  doubt  in  my  mind  as  to  the  in- 
tent on  the  part  of  R.  H.  McMillan  and  N.  Haugg  to  oveiTeach  and  defraud 
the  plaintiff,  and  to  obtain  her  interest  in  said  real  property  without  paying 
the  $1,250  represented  by  said  note.  No  extended  discussion  of  the  facts  is 
necessary.  They  do  not  seem  to  be  seriously  controverted  by  the  defendants, 
who  offered  no  evidence  or  explanation  whatever  touching  their  conduct  in 
this  transaction.  Under  these  circumstances,  we  are  justified  in  drawing  the 
strongest  and  most  favorable  inferences  from  the  evidence  given  on  the  part 
of  the  plaintiff  that  the  facts  will  authorize.  The  defendants  had  the  oppor- 
tunity of  contradicting  this  evidence,  so  damaging  in  its  character,  and,  hav- 
ing failed  to  do  so,  we  must  give  it  effect  according  to  its  fullest  scope  and 
meaning.  We  therefore  adopt  the  findings  of  fact  made  by  the  learned  cir- 
cuit judge  as  the  findings  of  this  court. 

The  questions  of  law  are  more  difficult.  The  complaint  appears  to  have 
been  drawn  to  meet  one  of  two  alternative  views  of  the  law;  that  is,  either  to 
enforce  a  grantor's  lien  on  the  real  property  described,  or,  if  that  cannot  be 
done,  then  to  annul  said  transaction  for  fraud.  At  least,  both  views  were  in- 
sisted upon  on  the  argument.  But  the  complaint  does  not  contiiin  facts  suf- 
ficient to  authorize  a  rescission  of  the  contract.  The  fraud  is,  perhaps,  suffi- 
ciently alleged  and  proven;  but  that  is  not  enough.  If  the  transaction  is  to 
be  rescinded,  all  parties  must  be  restored  to  the  same  situation  they  were  in, 
substantially,  at  the  time  the  deed  was  executed.  This  would  require  that 
the  plaintiff  should  tender  back  to  the  defendants  all  that  they  parted  with  on 
the  faith  of  the  agreement,  or,  at  least,  offer  in  her  complaint  to  make  resti- 
tution. It  is  manifest  that  this  transaction  cannot  be  rescinded  under  the 
facts  alleged.  Mr.  Mays  received  a  part  of  the  consideration  from  the  de- 
fendants, and  he  is  not  even  a  party  to  this  suit,  and  it  does  not  appear 
whether  he  desires  a  rescission  or  not. 

But  the  other  question  is  the  one  mainly  relied  upon,  and,  It  must  be  ad- 
mitted, presents  the  greatest  difllculty.  The  contention  of  the  plaintiff  is 
that  the  note  for  $1,250  described  in  'the  complaint  is  for  the  residue  of  the 
purchase  money  for  the  real  property  which  she  conveyed  to  the  two  defend- 
ants, Sarah  McMillan  and  Mary  Haugg,  and  that,  as  against  them,  she  has  a 
lien  in  equity  for  said  purchase  money.  In  this  case  the  property  was  con- 
veyed to  the  grantees,  and  therefore,  according  to  some  of  the  authorities, 
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the  lien,  if  it  exists,  is  called  a  grantor's  lien,  (S  Pom.  Eq.  Jar.  §  12490 
while  other  authorities,  equally  as  respectable,  seem  to  ignore  this  distinction, 
and  to  treat  the  lien  as  a  vendor's  lien,  where  the  property  has  been  conveyed, 
or  else  it  is  entirely  disregarded,  (1  Lead.  Gas.  Eq.  pt.  1,  481;  2  Story,  Eq. 
Jur.  §§  1217. 1218.) 

Whether  the  lien  be  treated  as  a  vendor's  lien,  or  as  a  grantor's  lien,  can  make 
no  difference  in  this  case,  as  the  result  would  be  the  same.  The  principle 
contended  for  by  the  resi)ondent  is  that,  where  one  sells  real  property  to 
another,  and  conveys  the  same  by  deed,  a  lien  arises  in  equity  in  favor  of  the 
grantor  for  the  purchase  money,  or  for  such  part  thereof  Jis  remains  unpaid. 
I  think  this  proposition  rests  on  principles  of  equity  too  strong  to  be  shaken 
or  overthrown  without  legislative  sanction.  It  is  not  important  whether  it 
will  be  accounted  for  as  a  trust,  or  as  an  equitable  mortgage,  or  as  arising 
from  natural  equity,  or  as  having  originated  from  any  of  the  other  causes  or 
reasons  stated  by  the  writers  on  that  subject, — the  result  must  be  the  same. 
In  either  event,  it  is  a  principle  eminently  promotive  of  justice  between  man 
and  man,  and,  in  my  opinion,  has  the  sanction  of  the  ablest  writers  on  juris- 
prudence, as  well  as  the  weight  of  judicial  opinion  in  its  favor.  3  Pom.  Eq. 
Jur.  §§  1249, 1250;  1  Lead.  Gas.  Eq.481.  and  notes;  2  Story,  Eq.  Jur.  supra; 
and  see  2  Sugd.  Vend.  671,  and  notes. 

Mr.  Pomeroy's  excellent  treatise  shows  that  the  grantor's  lien  exists  in  the 
following  states  and  territories:  Alabama,  Arkansas,  Galifornia,  Golorado, 
Dakota,  District  of  Golumbia,  Florida,  Illinois,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Minnesota,  Mississippi,  Missouri,  New  Jersey,  New 
York,  Ohio,  Oregon,  Tennessee,  Texas,  and  Wisconsin.  Section  1249,  s^ipra. 
The  states  of  Gonnecticut,  Delaware,  Georgia,  Kansas,  Maine,  Massachusetts, 
Nebraska,  New  Hampshire,  North  Carolina,  Pennsylvania,  Rhode  Island, 
South  Garolina,  Vermont,  Virginia,  and  West  Virginia  do  not  recognize  the 
doctrine.  The  supreme  court  of  the  United  States  recognizes  and  enforces 
the  lien.  Said  that  court:  "When  one  person  has  got  the  estate  of  another, 
he  ought  not,  in  conscience,  to  be  allowed  to  keep  it  without  paying  the  con- 
sideration. It  is  on  this  principle  that  the  courts  of  equity  proceed,  as  be- 
tween vendor  and  vendee.  The  purchase  money  is  treated  as  a  lien  on  the 
land  sold,  where  the  vendor  has  taken  no  separate  security."  Chilton  v. 
Braiden's  Adm'x,  2  Black,  458;  Peters  v.  Botoman,  98  U.  S.  66;  Thredgill 
V.  Pintard,  12  How.  24. 

The  earliest  case  in  this  court  where  a  vendor's  lien  is  recognized  is  Pease 
V.  Kelly,  8  Or.  417.  The  opinion  is  brief,  and  was  delivered  by  Boise,  J. 
Speaking  of  the  lien  for  the  unpaid  purchase  money,  he  said:  '*A  mortgage 
is  a  more  certain  and  definite  security  than  a  vendor's  lien.  The  lien  exists,  if 
there  is  no  higher  security."  In  the  brief  of  counsel  for  tlie  appellant  in  that 
case  the  very  grounds  upon  which  this  Hen  appears  to  have  been  doubted  in 
this  state,  in  a  case  presently  to  be  mentioned,  were  referred  to,  and  must 
have  been  considered  by  the  court.  It  is  clear  that  the  reasons  .there  sug- 
gested did  not  prevail,  and  that  the  court  would  have  enforced  the  lien  if  it 
had  not  been  waived  by  the  taking  of  a  mortgage.  It  is  difficult  to  under- 
stand how  the  vendor's  lien  could  be  waived  by  the  taking  of  a  mortgage,  if 
such  lien  never  had  any  existence. 

The  case  which  seems  to  throw  some  doubt  upon  Pease  v.  Kelly,  supra,  is 
Kelly  V.  Ruble,  11  Or.  75;  S.  C.  4  Pac.  Rep.  593.  There  it  is  said:  "As  the 
respondent  has  failed  to  make  out  a  sale,  it  becomes  unnecessary  to  consider 
the  case  further.  We  have  thus  far  impliedly  admitted  the  existence  of  the 
equitable  lien  of  the  vendor  of  real  estate  for  the  unpaid  purchase  price;  but 
we  doubt  the  actual  existence  of  the  lien  in  this  state.  Ahrend  v.  Odiome, 
118  Mass.  261;  Kaaffelt  v.  Botoer,  7  Serg.  &  R.  64-76.  It  is  not  believed  the 
existence  of  such  a  lien  was  decided  in  Pease  v.  Kelly,  3  Or.  417.  Having 
reached  the  conclusion  that  no  sale  had  been  shown  in  the  case  before  the 


Digitized  by 


Google 


420  PACIFIC  BEPORTEB.  [Or. 

couj^,  no  question  could  arise  as  to  a  lien  for  purchase  money.  While  this 
intimation  by  this  court  is  entitled  to  very  great  respect  and  consideration,  I 
do  not  think,  under  the  facts  of  the  case,  it  ought  to  be  adopted  as  controlling 
authority.  In  Coos  Bay  Wagon-road  Co.  v.  Ci'ocker,  6  Sawy.  674,  S.  C.  4 
Fed.  Rep.  577,  the  United  States  circuit  court,  district  of  Oregon,  recognized 
and  enforced  a  vendor's  lien;  and  tliis  court,  at  the  present  term,  has  recog- 
nized and  applied  the  same  principle,  {Burkhart  v.  Howard,  12  Pac.  Rep.  79.) 
It  was  suggested  upon  the  argument  that  a  grantor's  lien  did  not  exist  in 
this  case,  for  the  reason  that  the  note  mentioned  in  the  complaint  was  partly 
for  the  price  of  the  land,  and  partly  for  the  price  of  the  personal  property. 
But  we  do  not  find  that  any  part  of  the  consideration  for  personal  property 
entered  into  said  note.  The  court  below  found  that  this  note  was  given  as  a 
part  of  the  purchase  p. ice  for  land,  not  personal  property;  and  I  think  the 
finding  was  justified  by  the  evidence.  No  stronger  case  could  be  presented 
requinng  the  application  of  the  equitable  doctrine  of  gran tor^s  lien  for  pur- 
chase money  than  this.  Here  a  most  flagrant  fraud  appears  to  have  been 
practiced  upon  some  confiding  and  unsuspicious  people,  manifestly  requiring 
relief  of  some  kind;  and  yet,  unless  it  be  administered  through  the  applica- 
tion of  the  law  of  equitable  lien  for  purch^ise  money,  it  seems  to  me  the  wrong 
would  have  to  go  unredressed.  Of  course,  the  fraud  practiced  in  no  manner 
affects  the  question  of  lien, — that  exists  independently  of  the  fraud ;  but  it 
does  illustrate  and  make  plain  the  real  necessity  there  is  for  the  application 
of  this  principle  in  the  practical  administration  of  justice.  Let  a  decree  be 
entered  in  accordance  with  this  opinion. 

Thayer,  J.,  (concurring,)  The  que?  'ion  involved  in  this  case  depends  very 
much  upon  the  right  of  a  grantor  of  real  property,  by  deed  of  absolute  con- 
veyance, to  claim  a  lien  upon  the  property  for  the  unpaid  purchase  price 
thereof.  In  Kelly  v.  Ruble,  11  Or.  75,  S.  C.  4  Pac.  Rep.  593,  this  court  ex- 
pressed a  doubt  as  to  whether  a  vendor's  lien,  as  it  existed  at  common  Jaw,  was 
in  force  in  this  state.  It  was  not  necessary  to  the  decision  of  that  case  to  de- 
termine the  question,  and  hence  no  opinion  upon  it  was  declared  further  than 
an  intimation  of  its  non-existence.  But,  in  a  former  case,  (Pease  v.  Kelly,  3 
Or.  417,)  this  court  there,  evidently,  considered  that  alien  of  that  character  was 
in  force,  although  it  did  not  directly  so  determine.  It  will  not  be  contended, 
I  presume,  but  that  the  common  law  of  England,  so  far  as  applicable  to  the 
condition  of  the  people,  has  been  adopted  in  this  state;  nor  be  denied  that  the 
part  thereof  relating  to  vendors'  liens  was  adopted  with  it,  unless  unfitted  to 
the  situation  of  the  affairs  of  the  community.  A  great  amount  of  specula- 
tion has  been  indulged  in  as  to  the  origin  of  such  a  lien.  Mr.  Pomeroy,  in  his 
work  on  Equity  Jurisprudence,  says  **tliat  it  has  been  accounted  for  as  a 
trust,  as  an  equitable  mortgage,  as  arising  from  a  natural  equity,  and  as  a  con- 
trivance of  tlie  chancellors  to  evade  the  unjust  rule  of  the  early  common  law 
by  which  land  was  free  from  claims  of  the  simple  contract  debts."  Section 
1250,  Pom.  Eq.  Jur.  Chancellor  Kent  terms  it  an  equitable  mortgage,  and 
says  "that  it  will  bind  the  vendee  and  his  heirs,  and  volunteers,  and  all  pur- 
chasers from  the  vendee  with  notice  of  the  vendor's  equity;  tMt  prima  facie 
the  lien  exists  without  any  special  agreement  for  that  purpose,  and  it  remains 
with  the  purchaser  to  show  that,  from  the  circumstances  of  the  case,  it  re- 
sults that  the  lien  was  not  intended  to  be  reserved,  as  by  taking  other  secu- 
rity, "  etc.  4  Kent,  Comm.  *151, 152.  Judge  Story  says  that  "it  attaches  to  the 
estate  as  a  trust,  equally  whether  it  be  actually  conveyed,  or  only  be  con- 
tracted to  be  conveyed."    Section  1218.  Story,  Eq.  Jur. 

In  Ahrend  v.  Odiome,  118  Mass.  261,  Judge  Geay,  now  of  the  supreme 
court  of  the  United  States,  then  chief  justice  of  the  supreme  court  of  Massa- 
chusetts, concluded,  after  an  elaborate  examination  of  the  question,  that  the 
foundation  of  the  doctrine  was  that  justice  required  that  the  vendor  should 
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be  enabled  to  charge  the  land  in  the  hands  of  the  vendee  as  security  for  the 
unpaid  purchase  money,  and  that  the  restriction  of  it  to  real  estate  suggested 
the  inference  that  the  court  of  chancery  was  induced  to  interpose  for  the  rea- 
son that  real  estate  could  not  be  attached  on  mesne  process,  nor,  except  in 
certain  cases,  and  to  a  limited  extent,  be  taken  in  execution  for  debt.  The 
learned  judge  rejected  the  theory  of  natural  equity,  because  that  would  apply 
to  a  sale  of  chattels  as  well  as  of  land;  and  the  theory  of  a  trust,  as  that  would 
include  too  many  other  cases  to  which  confessedly  the  doctrine  had  not  been 
extended.  Mr.  Pomeroy  repudiates  the  idea  of  its  being  a  trust,  and  thinks 
that  the  original  and  true  ground  of  the  lien  arises  out  of  natural  judicial 
conception;  that  upon  the  sale  of  anything  on  crrtlit  the  very  identical  thing 
sold  should  be  regarded,  in  some  sort,  as  a  special  fund,  out  of  which  payment 
of  the  price  was  to  be  obtained,  or,  at  least,  secured;  and  that  the  seller  should 
not  be  considered  as  parting  absolutely  with  his  whole  interest  and  dominion 
until  the  price  is  fully  paid.  3  Pom.  Eq.  Jur.  p.  256,  §  1250.  And  in  a  foot- 
note to  said  section,  on  page  256,  that  author  concludes  that  the  theory  ad- 
vanced by  the  Massachusetts  courts,  as  to  the  origin  of  the  doctrine,  was  im- 
perfect and  unsatisfactory;  that  the  absence  of  any  power  at  common  law  to 
make  the  land  liable  for  ordinary  debts,  instead  of  being  the  source  of  the 
grantor's  lien,  was  itself  only  another  instance  and  consequence  of  the  same 
general  superiority  given  to  the  ownership  of  land, — both  were  incidents  of 
one  common  mode  of  treating  real  estate,  as  compared  with  personalty  But 
be  suggests  the  opinion  that  the  original  grounds  and  reasons  for  admitting 
the  grantor's  lien  do  not  exist  in  our  own  countiy,  and  that  the  lien  itself  is 
not  in  harmony  with  our  general  real-property  law.  Judge  Story,  on  the 
other  hand,  says  that  "the  principle  upon  which  courts  of  equity  have  pro- 
ceeded in  establishing  the  lien,  in  the  nature  of  a  trust,  is  that  a'person  who 
has  gotten  the  estate  of  another  ought  not,  in  conscience,  as  between  them, 
be  allowed  to  keep  it,  and  not  pay  the  full  considei-ation  money."  Section 
1219,  Story,  Eq.  Jur.  And  in  the  previous  section  the  same  author  says:  ''It 
has  often  been  objected  that  the  creation  of  such  a  trust  by  courts  of  equity 
is  in  contravention  of  the  statute  of  frauds.  But,  whatever  may  be  the  orig- 
inal force  of  such  an  objection,  the  doctrine  is  now  too  firmly  established  to 
be  shaken  by  any  mere  theoretical  doubts."    Story,  Eq.  Jur.  §  1218. 

The  objection  to  the  doctrine  of  vendors'  liens  is  not  to  its  application  to 
estates  contracted  to  be  conveyed,  but  to  the  extension  of  it  to  estates  actually 
conveyed.  It  seems  to  me  that,  if  the  doctrine  has  no  other  foundation  than 
to  evade  the  rule  of  the  common  law  exempting  real  property  from  the  pay- 
ment of  simple  contract  debts,  its  adoption  to  the  extent  suggests  is  very 
questionable  indeed,  as  there  never  was  a  condition  of  affiiirs  in  this  country 
that  required  such  a  remedy  on  account  of  any  such  circumstance  as  that. 
But  if,  on  the  other  hand,  it  was  founded  upon  the  principle  $tated  by  Judge 
Story,  and  suggested  by  Mr.  Pomeroy,  "that  a  person  who  has  gotten  an  es- 
tate of  another  ought  not,  in  conscience,  as  between  them,  be  allowed  to  keep 
it,  and  not  pay  the  full  consideration  money,"  then  it  was  as  applicable  here 
as  in  Great  Britain.  That  principle  is  eternaj,  and  applicable  to  every  coun- 
try and  every  age. 

I  think  the  principle  is  a  salutary  one,  and  that  it  should  be  enforced*  in  a 
proper.case.  Whether  it  is  broad  enough,  however,  to  uphold  a  vendor's  lien 
to  the  extent  of  raising  a  trust  in  favor  of  a  grantor  who  has  conveyed  by 
deed  of  absolute  conveyance  so  as  to  admit  of  the  purchase  price  being  made 
a  charge  upon  the  property  conveyed,  in  an  ordinary  cjise  of  sale  of  real  es- 
tate, I  do  not  undertake  to  decide,  as  I  do  not  regard  the  decision  of  that 
question  as  necessarily  essential  to  the  decision  of  the  case  under  considera- 
tion. Here  the  conveyance  was  procured  by  the  vendees  to  be  made  to  their 
wives,  appellants  herein,  upon  an  assurance  that  the  vendees  would  execute 
to  the  respondent,  in  consideration  of  the  conveyance  of  her  interest  in  the 
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land,  good,  approved,  bankable  notes,  instead  of  which  they  merely  gave 
their  own  note,  which  is  uncollectible;  and,  by  reason  of  the  conveyance 
having  been  so  made,  the  respondent  is  not  able  to  reach  the  property,  so  as 
to  make  it  applicable  to  the  payment  of  her  debt,  by  an  ordinary  proceeding 
at  law.  The  transaction  was  fraudulent.  Property  obtained  under  such  cir- 
cumstances ought  to  be  made  chargeable  with  the  consideration  money, 
whether  the  law  relating  to  vendors'  liens  as  it  existed  at  common  law  is  in 
force  or  not.  The  appellants,  through  the  false  promise  of  the  vendees,  ob- 
tained the  respondent's  property,  and  they  certainly  ought  not,  in  conscience, 
be  allowed  to  keep  it  and  not  pay 'for  it.  That  presents  a  case  in  which  a  court 
of  equity  would  have  an  undoubted  right  to  charge  the  property  with  the 
payment  of  the  debt,  irrespective  of  the  other  question  referred  to.  Upon 
that  ground  1  think  the  respondent  is  entitled  to  a  lien  upon  the  property  for 
the  payment  of  her  debt.  I  therefore  concur  in  the  result  reached  in  the 
opinion  of  Judge  Stbahan  herein. 


(14  Or.  290) 

Nbwhouse  V,  Newhouse. 

(Supreme  Court  of  Oregon,    December  13,  1886.) 

Husband  and  Wipk—Divoece— Wife's  Costs— Failure  to  Pay— iNABrLrrT— Dismissal. 
Where  a  husband  sues  for  divorce,  and,  after  issue  joined,  the  court,  on  the  wife's 
application,  orders  the  husband  to  pay  into  court  a  sum  for  his  wife's  costs  within 
a  prescribed  time,  the  failure  of  the  husband  to  do  so  within  that  time,  when  such 
failure  arises  from  inability  and  poverty,  and  not  from  willful  or  negligent  disre- 
gard of  the  order,  will  not  put  him  in  contempt,  or  warrant  the  dismissal' of  his 
suit. 

Suit  for  divorce.    Order  of  dismissal.    Plaintiff  appeals. 
/./.  Whitney  and  W.  R,  BiiyeUt  for  appellant.    X.  H.  Montanye  and  JET.  B. 
Courineyp  for  respondent. 

Lord.  C.  J.  The  plaintiff  brouglit  suit  for  a  divorce.  After  issue  joined 
the  defendant  appealed  to  the  court  for  an  allowance  to  enable  her  to  defend. 
The  court  granted  the  application,  and  ordered  the  plaintiff  to  pay  into  court 
for  the  defendant,  within  30  days,  the  sura  of  8100.  The  plaintiff  failed  to 
comply  with  the  order  in  the  time  named,  but  at  the  ensuing  term  of  the 
court  the  plaintiff  deposited  with  the  clerk  of  the  court  the  sum  ordered  to 
be  paid,  and  at  the  same  time  filed  his  affidavit  to  the  effect  that  his  default 
was  due  to  his  inability  to  raise  the  sum  in  the  time  prescribed,  and  not  a  will- 
ful or  negligent  disregard  of  said  order.  The  defendant,  by  her  counsel,  filed 
a  motion  to  dismiss  the  suit  at  the  plaintiff's  cost,  for  the  reason  that  he  had 
failed  and  refused  to  comply  with  the  order  of  the  court.  The  court  granted 
the  motion  to  dismiss,  and  made  an  order  to  that  effect  on  the  ground  that  the 
plaintiff  had  failed  to  comply  with  the  order  in  the  time  prescribed.  The  over- 
ruling of  the  plaintiff's  motion,  and  the  dismissal  of  said  cause,  are  assigned 
as  the  ground  of  error. 

Under  our  Code,  the  court,  or*judge  thereof,  may  enforce  an  order  or  decree 
in  a  suit  other  than  for  payment  of  money,  by  punishing  the  party  refusing  or 
neglecti ng  to  comply  therewith  as  for  contempt.  Code,  §  402.  The  authority  of 
the  court  to  make  the  order  of  allowance,  and  to  enforce  obedience,  is  not  dis- 
puted when  there  is  a  willful  or  negligent  failure  to  comply  with  such  order. 
Cause  was  shown,  uncontro verted,  so  far  as  disclosed  by  this  record,  why  the 
plaintiff  had  not  yielded  strict  compliance  with  the  order.  Any  intentional 
contempt  of  the  court's  authority  is  rebutted  by  the  admitted  facts.  It  was 
not  a  refusal  to  obey,  but  an  inability,  owing  to  poverty,  to  comply  with  the 
order  in  the  time  prescribed.  He  did  deposit  the  money,  not,  it  is  true,  within 
the  30  days,  but  he  made  oath,  as  the  reason  of  non-payment,  that  it  was  the 
want  of  money,  and  inability  to  raise  or  procure  it  within  the  period  of  the 
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order,  and  not  out  of  any  negligent  or  willful  disregard  of  the  authority  of 
the  court,  which  occasioned  the  delay.  Mistake,  misfortune,  inability  from 
poverty  or  other  equivalent  cause,  when  shown  to  exist,  have  always  been 
held  in  equity  a  sufficient  excuse  for  non-payment  of  money,  or  failure  to  com- 
ply with  an  order,  and  to  purge  the  contempt.  To  the  prayer  originating 
in  such  cause  equity  will  lend  a  listening  ear,  and  grant  such  relief  as  the 
merits  of  the  facts  authorize.  If,  then,  the  plaintiff  has  brought  himself 
within  these  recognized  grounds,  he  is  not  in  contempt;  and.  if  not  in  con- 
tempt, there  can  be  no  justification  for  dismissing  his  suit.  AVe  do  not  mean 
to  say  that  a  party  refusing  to  obey  an  order  to  pay  such  allowance  cannot  be 
lawfully  punished,  ctr  that  the  court  cannot  compel  or  enforce  obedience  to  its 
orders  or  decrees.  Wiiat  we  do  say  is  that  the  facts  disclosed  do  not  present 
a  case  of  neglect  or  refusal  to- obey  the  order  from  contumacy  or  fraudulent 
conduct,  but  from  the  want  of  means,  which,  as  soon  as  procured,  although 
not  within  the  time  limited,  were  deposited,  and  the  reason  assigned  for  the 
delay  constituted  a  sufficient  excuse  to  purge  the  contempt.  Upon  such  a 
state  of  facts,  to  dismiss  the  party's  suit  is  an  authority  which,  if  may  be  ex- 
ercised, ought  certainly  to  be  exercised  only  in  extreme  cases,  when  other 
punishment  cannot  be  inflicted,  or  will  not  compel  obedience. 
We  think  there  was  error,  and  the  order  must  be  reversed. 


(9  Colo.  388) 

Walker  v,  Steele. 

(Supreme  Court  of  Colorado.    December  8,  1888.) 

L  Account — Action  fob  Balance— Evidence. 

In  an  action  on  an  account  to  recover  a  balance  due,  where  the  plaintiff  testifies 
that  he  sent  defendant  statements  of  the  account,  that  defendant  never  denied  or 
disputed  the  bill,  and  frequently  promised  to  pay  it,  and  defendant,  in  his  testi- 
mony, does  not  deny  the  account,  nor  his  promises  to  pay  it,  but  states  that  he  is 
ignorant  as  to  whether  tlie  books  show  a  balance  due,  the  evidence  is  sutficient  to 
justify  the  court  in  finding  for  the  plaintiff. 

2.  Pabtneesuip  —  Dissolution  —  Pubchass  of  Partnership  Pbopebty  —  Actions  by 
Pabtnebs — Code  Civil  Pboc.  Colo.  J  3. 

There  is  no  defect  of  parties  plaintiff  in  a  suit  brought,  after  the  dissolution  of  a 
partnership,  by  a  former  member  thereof,  who  purchased  the  partnership  property, 
to  recover  the  oalance  of  an  account  due  the  firm.    Civil  Code  Colo.  §  8. 

8.  Depositions— Objections  to,  at  the  Tbial— Waiveb— Code  Civil  Pboo.  Colo.  } 
379. 

Under  section  37d,  Code  Civil  Proc.  Colo.,  obiections  to  the  manner  of  certifying 
depositions  in  a  cause  must  be  taken  before  the  trial,  and  a  part^  failing  to  call 
the  court's  attention  to  such  irregularities  until  a  deposition  is  ofiered  at  the  trial 
will  be  held  to  have  waived  them. 

4.  Appeal— I MMATEBiAL  Questions— Evidence— Books  of  Aooodnt— Foundation  fob 
Admission. 

Where  it  appears  from  the  record  in  a  cause  tried  by  the  court  that  certain  books 
of  original  entry  were  not  read  in  evidence,  nor  examined  by  the  court,  it  is  not 
necessary  to  determine  whether  a  proper  foundation  was  laid  for  the  Introduction 
of  such  books  in  evidence. 

Appeal  from  the  county  court,  Gunnison  county. 

W.  H,  Fishbajck,  for  appellant,  Walker.  Thomas  &  Thomas,  for  appellee, 
Steele. 

Helm,  J.  1.  There  was,  in  this  case,  no  defect  of  parties  plaintiff.  The 
partnership  had,  in  fact,  been  dissolved  several  months  when  the  suit  was 
brought;  and  plaintiff,  through  the  settlement  between  himself  and  copart- 
ner, and  his  purchase  of  the  partnership  property,  had  become  the  exclusive 
owner  of  the  account  sued  on.  He  was  therefore  the  only  party  really  inter- 
ested in  collecting  the  balance  due.  Hence,  under  section  3  of  the  Code 
of  Civil  Procedure,  the  action  was  properly  brought  in  his  name  alone.  Bos- 
s^tt  V.  Inman,  7  Colo.  270;  S.  C.  3  Pac.  Kep.  383.     The  common-law  princi- 
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pie  that  an  action  for  a  partnership  debt»  whether  instituted  before  or  after 
dissolution  of  the  firm,  must  be  prosecuted  in  the  name  of  all  the  partners, 
does  not,  under  the  present  practice,  and  the  facts  disclosed*  apply  to  this 
case. 

2.  The  deposition  of  Coslett  was  properly  admitted  in  evidence.  Defend- 
ant's principal  objections  relate  to  the  manner  of  certifying  and  returning 
the  same.  It  was  his  duty  to  have  had  all  such  questions  disposed  of  before  the 
trial.  Code  Civil  Proc.  §  379.  Having  failed  to  call  the  court's  attention 
thereto  till  the  deposition  was  offered,  he  must  be  held  t6  have  waived  irregu- 
larities in  these  respects,  if  any  existed. 

3.  It  is  not  necessary  for  us  to  determine  whether  or.not  a  proper  founda- 
tion Was  laid  for  the  adroisHiou  of  the  books  of  original  entry.  The  cause  was 
tried  to  the  court  without  the  intervention  of  a  jury.  The  biU  of  exceptions 
shows  afflriuatively  that  **said  books,  nor  any  of  them,  were  not  opened  or 
read  in  evidence  in  said  cause,  nor  examined  by  the  court."  We  are  there- 
fore informed  by  the  record  itself  that  the  findings  of  the  court  were  not 
based  upon  evidence  of  the  account  afforded  by  the  books,  and  we  are  of  opin- 
ion that,  without  the  books,  the  proofs  sufficiently  support  the  Judgment. 

Plaintiff  testifies  that  he  had  frequently  sent  defendant  statements  of  his 
account,  and  often  had  conversations  with  him  regarding  his  bill;  that  de- 
fendant never  denied  nor  disputed  the  bill,  but  frequently  said  he  would  pay 
it  as  soon  as  he  could  raise  the  money;  that  he  even  promised  to  borrow 
money  on  his  property,  and  pay  the  same.  Defendant  does  not  deny  the  ren- 
dering of  these  statements  of  account,  nor  his  promises  to  pay  the  balance 
due  as  shown  thereby.  He  testifies  tliat  he  handed  them  to  his  attorney  to  be 
examined,  and  that  his  attorney  did  not  report  anything  wrong  with  them. 
He  made  no  effort  at  the  trial  to  prove  that  any  item  was  erroneously  charged, 
and  did  not  deny  the  correctness  of  the  balance  claimed.  The  nearest  he  came 
to  a  denial  in  this  regard  was  the  declaration  of  his  ignorance  as  to  whether 
or  not  the  books  showed  any  remaining  indebtedness  upon  his  part. 

Under  the  foregoing  facts  we  think  the  court  was  justified  in  finding  for 
the  plaintiff,  and  in  giving  judgment  accordingly. 


(9  Colo.  402) 

SiMONTON  and  others  9.  Rohh  and  others. 

(Supreme  Ooiai  of  Colorado.    December  3,  1886.) 

Appkait-Whbw  Taken— Colobado  Act  April  23,  1886,  H  6-11. 

Where  a  judgment  appealed  to  the  Colorado  supreme  court  has  been  rendered 
more  than  30  days  prior  to  the  first  day  of  the  next  term  of  such  court,  the  appel- 
lant is  not  bound,  under  sections  10  and  11  of  Colorado  act  of  April  23, 1885,  toserye 
notice  of  appeal  20  days  before  the  next  term,  and  file  and  docket  the  cause  by  the 
third  day  of  such  term,  or  procure  an  extension  of  the  time  for  cause,  but  he  has 
the  two  months  given  by  section  6  of  the  same  act  within  which  to  take  the  appeal 
at  his  option. 

Appeal  from  county  court.  Eagle  county. 

Motion  to  dismiss  appeal. 

Broton  ds  Qlenn,  for  appellees,  ex  parte. 

Pbr  Curiam.  Tnis  is  a  motion  by  the  appellees  to  dismiss  the  appeal,  on 
the  ground  that  the  appellants  failed  to  comply  with  the  requirements  of  sec- 
tions 10  and  11  of  the  act  of  April  23,  1885,  in  relation  to  appeals  to  the  su- 
preme court,  Laws  1885*  p.  352. 

These  sections  are  as  follows: 

"Sec.  10  The  notice  of  appeal  must  be  served  at  least  twenty  days  before 
the  first  day  of  the  next  term  of  the  supreme  court;  provided,  the  judgment 
or  order  appealed  from  was  rendered  not  less  than  thirty  days  prior  to  the 
first  day  of  such  term.    And  the  cause  must  be  filed  aud  docketed  not  later 
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than  the  third  dajof  such  term,  unless  the  court  shall,  for  good  cause  shown, 
extend  the  time.  If  the  appeal  is  taken  less  than  twenty  days  before  the 
term,  it  must  be  so  filed  and  docketed  before  the  next  succeeding  term.  . 

**Sec.  11.  If  the  appellant  fails  to  file  the  transcript  required  above,  and  have 
the  cause  docketed,  as  provided  in  the  preceding  section,  or  fails  to  get  thie 
time  extended  by  showing  good  cause  for  the  delay,  the  appellee  may  file 
a  certified  copy  of  the  judgment  or  order  appealed  from,  and  of  the  notice 
served  on  the  clerk  of  the  court  below,  and,  on  motion,  have  the  appeal  dis- 
missed, or  the  judgment  or  order  appealed  from  affirmed." 

In  the  present  instance,  the  judgment  appealed  from  was  rendered  more 
than  80  days  prior  to  the  last  regular  term  of  this  court,  which  was  the  April 
term  thereof;  and  the  failures  alleged  against  the  appellants  are  that  they  did 
not  serve  their  notice  of  appeal  at  least  20  days  before  the  first  day  of  the 
April  term,  and  that  they  neither  had  the  cause  filed  and  docketed  by  the  third 
day  of  that  term,  nor  procured  an  extension  of  the  time  therefor.  Appellees 
now  present  a  certified  copy  of  the  judgment  appealed  from,  and  the  notice 
of  appeal,  as  provided  by  section  11,  and  move  that  the  appeal  be  dismissed, 
and  the  judgment  of  the  county  court  be  affirmed. 

If  the  sections  quoted  contained  all  the  provisions  of  the  act  bearing  upon 
the  right  of  appeal,  and  the  time  allowed  within  which  this  right  may  be  ex- 
ercised, we  would  be  compelled  to  sustain  this  motion,  and  dismiss  the  appeaL 
But  a  previous  section  (section  6)  provides  that  ''Appeals  from  the  district, 
county,  and  superior  courts  may  be  taken  to  the  supreme  court  at  any  time 
within  two  months  from  the  rendition  of  the  judgment  or  order  appealed  from, 
and  not  afterwards."  While  there  is  a  seeming  conflict  in  the  provisions  of 
these  several  sections,  yet  they  are  not  irreconcilable,  and  they  are  capable  of 
a  construction  that  will  enable  this  court  to  give  effect  to  the  evident  purpose 
and  intent  of  the  legislature.  The  provisions  of  the  act  being  thus  construed, 
section  6  gives  to  all  litigants  entitled  to  appeal  two  months  from  the  render- 
ing of  the  judgment  or  order  appealed  from  within  which  to  perfect  their  ap- 
peals; but  they  may  perfect  the  same  in  a  shoiler  period  of  time,  if  they  de- 
sire to  do  so,  and  thereby,  in  some  cases,  make  the  appeal  returnable  at  an 
earlier  term  of  this  court. 

The  provisions  of  section  10  determine  the  term  of  court  to  which  appeals 
are  retur;iable.  When  the  judgment  is  rendered  30  days  prior  to  a  regular 
term  of  the  supreme  court,  and  the  notice  of  appeal  is  served  20  days  before 
such  term,  a  transcript  of  the  judgment  or  order  appealed  from,  together 
with  the  notice  of  appeal,  must  be  filed  in  this  court,  and  the  cause  docketed, 
not  later  than  the  third  day  of  such  terra,  unless  the  time  therefor  be  extended 
by  the  court.  But  the  fact  that  a  term  of  this  couit  occurs  30  days  after  the 
rendition  of  a  judgment  was  evidently  not  intended  to  curtail  the  full  time, 
prescribed  by  section  6,  within  which  an  appeal  may  be  perfected.  Tlie  full 
time  allow^ed  by  the  statute  may  be  taken,  at  the  option  of  the  appellant. 

The  motion  to  dismiss  is  denied,  and  the  cause  ordered  to  be  stricken  from 
the  docket. 


Cal.  Unrep.  687) 

Porter  v.  Murray.    (No.  9,384.) 

(Supreme  Court  of  California,    August  24,  1886.) 

FoBciBLX  Entry  and  Djstainer— Oompla-int^-Causb  of  Action— Joining  Wife  of 
Principal  Defendant— Describing  Premises. 

A  complaint  in  an  action  of  forcible  entry  and  detainer  is  not  obnozions  to  a  de- 
murrer as  not  stating  facts  sufficient  to  constitnte  a  cause  of  action  which  sets  up 
the  plaintifTs  ownership  of  certain  described  premises,  his  possession  thereof  on  a 
day  named,  the  anlawful  entry  of  the  defendants  thereon  on  tliat  day,  and  their  for- 
cible detainer  thereof  up  to  the  time  of  bringing  the  action.  Nor  is  it  demurrable 
for  joining  the  wife  of  the  principal  defendant  as  a  party  defendant,  nor  because  It 
sets  out  one  cause  of  action  in  several  distinct  counts,  and  only  describes  the  prerti- 
ises  in  the  first  one. 
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2.  Same — Morrow  for  Nonsuit — Stbangbr  Entbriwo  betwern  Qoino  Out  of  Tenant 
AND  Entry  of  Landlord. 
In  an  action  of  forcible  entry  and  detainer,  where  the  testinionj^  for  plaintiff 
'    tends  to  show  that  on  a  certain  day  the  plaintiff's  agent  received  notice  tliat  plain- 
•  tiff's  tenant  would  vacate  the  premises  on  the  following  day;  that  on  tliat  day 
at  8:30  a.  h.,  the  agent  was  on  hand  to  take  charge  of  the  premises,  and  was 
told  by  the  tenant's  wife  that  the  tenant  would  not  go  out  until  1:30  p.  m.  of  that 
day  ;  that  at  12:30  p.  m.  the  agent  returned  and  found  one  of  the  defendants  in  the 
house,  with  the  windows  and  doors  barricaded,  and  threatening  to  shoot  the  agent 
if  he  attempted  to  enter, — a  motion  for  a  nonsuit  was  properly  denied. 
8.  Same— Findings — Complaint— Alleged  by  Plaintiff. 

Where,  in  such  an  action,  the  findings  show  that,  on  the  day  mentioned  in  the 
complaint,  the  plaintiff  was  in  the  peaceable  possession  of  the  premises;  that  on 
that  day  the  d^endants  wrongfully  entered  thereon,  and  have  ever  since  forcibly 
detained  possession  thereof  from  the  plaintiff;  and  the  facts  thus  found,  together 
with  the  admissions  contained  in  defendants'  answer,  make  out  a  cause  of  action  al- 
leged in  favor  of  the  plaintiff,— it  is  no  cause  of  complaint  on  the  part  of  defendants 
that  the  court  did  not  find  the  facts  in  as  many  ways  as  they  were  set  out  in  the 
complaint. 

Department  1.    Appeal  from  superior  court  of  San  Francisco. 

Forcible  entry  and  detainer. 

This  action  was  brought  under  the  provisions  of  the  California  Code  of 
Civil  Procedure  respecting  forcible  entries  and  unlawful  detainers.  Section 
1159  et  aeq.  The  property  is  a  small  lot  in  San  Francisco,  California,  and  is 
the  same  property  that  was  involved  in  the  case  of  Murray  v.  Oi-een,  64  Cal. 
368.  The  complaint  set  out  the  one  cause  of  action  in  four  separate  counts, 
to  each  of  which  a  demurrer  was  interposed.  One  ground  of  demurrer  to 
each  count  was  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  second,  third,  and  fourth  counts  were  demurred  to  for  uncertainty 
in  not  repeating  the  description  of  the  land  given  in  the  first  count.  Each 
count  was  demurred  to  for  the  misjoinder  of  Mrs.  Lawler  as  a  defendant. 
The  demurrer  was  overruled.  Defendants  answered,  and  a  trial  was  had. 
Defendants*  counsel  made  motions  for  a  nonsuit  on  behalf  of  each  defendant, 
which  were  all  denied.  Findings  were  filed,  and  judgment  went  for  plain- 
tiff. Defendants  appealed  from  the  judgment.  Objection  is  made  to  the 
findings,  because,  of  the  four  causes  of  action  stated  separately  in  the  com- 
plaint, there  are  no  findings  as  to  any  one  of  them,  but  the  findings  are  a  med- 
ley of  some  parts  of  tliem  all. 

A.  X.  Rhodes,  for  plaintiff  and  respondent.  Jifatt,  I.  Sullivan  and  B.  A, 
Lawrenoey  for  defendants  and  appellants. 

Hoss,  J.  The  demurrer  was  properly  overruled.  The  findings  show  that, 
on  the  day  mentioned  in  the  complaint,  the  plaintiff  was  in  the  peaceable  pos- 
session of  the  property,  and  that  on  that  day,  during  his  absence,  Murray 
wrongfully  entered  thereon,  and  has  ever  since  forcibly  detained  possession 
thereof  from  the  plaintiff.  As  there  was  no  omission  to  find  upon  any  mate- 
rial fact  set  up  by  the  defendants,  and  as  the  facts  found  by  the  court,  to- 
gether with  the  admissions  contained  in  the  answer,  sustain  a  cause  of  action 
alleged  in  favor  of  the  plaintiff,  defendants  have  no  just  ground  of  complaint 
because  the  court  did  not  find  the  facts  in  as  many  different  forms  as  the 
plaintiff,  out  of  abundant  caution,  thought  it  best  to  employ  in  the  statement 
of  his  cause  of  action. 

In  respect  to  the  defendants  Lawler  and  wife,  it  appears  from  the  pleadings 
that  they  entered  under  Murray,  and,  together  with  him,  detain  the  posses- 
sion of  the  property  from  the  plaintiff. 

The  motion  for  nonsuit  was  properly  refused.  The  testimony  on  the  part 
of  the  plaintiff  tended  to  show  that  on  the  afternoon  of  the  fourteenth  of  Au- 
gust, plaintiff's  agent  received  notice  that  the  tenant  of  the  plaintiff,  who 
had  occupied  the  premises  for  many  months,  would  vacate  the  premises  the 
following  day;  that  plaintiff's  agent  went  to  the  premises  at  8:30ik.  M,  on 
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the  15th,  and  was  informed  by  the  wife  of  the  tenant  that  they  would  not 
move  out  before  1;30  that  day;  whereupon  she  was  informed  by  the  agent 
that  at  12: 30  he  would  be  there  to  take  charge  of  the  premises,  and  promptly 
at  that  hour  he  was  on  hand,  when  he  found  Murray  in  the  house,  with  the 
windows  and  doors  barricaded,  and  threatening  to  shoot  the  agent  if  he  at- 
tempted to  enter.  Manifestly,  when  the  tenant  quit,  the  landlord  was  re- 
stored to  the  possession.  It  would  be  a  monstrous  doctrine  to  affirm  that  the 
landlord  does  not  get  possession  of  the  premises  upon  the  expiration  of  his 
tenant's  lease  if  some  third  party  can  slip  in  between  the  moving  out  of  the 
tenant  and  the  moving  in  of  the  landlord.    Judgment  affirmed. 

We  concur;    Mykice,  J.;  MgKinstby,  J. 

(70  Gal.  604) 

In  re  Estate  of  Oahalan,  Deceased. 
(Supreme  Court  of  OaUfomia.    September  8, 1886.) 

1.  Appeait-What  Reviewable— Intermediate  Ordeb— Executoe'b  Aoootjnt. 

Where  a  decree  settling  an  executor's  final  account  is  afterwards  set  aside  by  the 
court  making  it,  and  the  executor  is  required  to  render  a  new  account,  upon  appeal 
from,  the  decree  settling  the  latter  account  the  order  setting  aside  the  former  settle- 
ment will  be  reviewed;  and,  if  erroneous,  the  appeal  will  be  sustained. 

2.  Executors  and  ADMUffisxRATORS^— Account  —  Decree — Settino  Aside — Code  Civil 

Proc.  Cal.  i  473. 

After  the  statutory  period  prescribed  by  Code  Civil  Proc.  Cal.  1 473,  for  obtaining 
relief  against  a  decree  settling  an  executor's  account  has  elapsed,  such  decree  can- 
not be  set  aside  upon  the  petition  of  children  of  a  deceased  child  of  testator  who 
were  omitted  from  the  will,  alleging  that  they  were  omitted  therefrom  unintention- 
ally, and  that  the  order  discharging  the  executor  was  made  inadvertently. 

Commissioners'  decision. 

Department  2.    Appeal  from  superior  court,  Santa  Clara  county. 

The  final  account  of  M.  M.  Cahalan,  as  executor  of  Michael  Oahalan,  was 
rendered  and  allowed  in  the  probate  court  of  said  county,  of  which  said 
superior  court  was  the  succcessor,  August  7,  1876.  April  30,  1880,  the  chil- 
dren of  a  deceased  child  of  testator  who  had  been  omitted  from  the  will  filed 
a  petition  alleging  that  they  had  been  omitted  unintentionally,  and  that  the 
order  discharging  the  executor  was  made  inadvertently,  and  praying  that  said 
order  be  set  aside.  June  11, 1880,  an  order  was  made  in  accordance  with  the 
prayer  of  the  petition.  From  this  order  the  executor  appealed  to  the  supreme 
court,  which  dismissed  the  appeal,  on  the  ground  that  the  order  was  not  ap- 
pealable. In  re  Estate  of  Calahan,  60  Cal.  232.  Another  account  was 
afterwards  ordered  to  be  filed  in  the  court  below,  and  vviis  filed  and  settled, 
and  thereupon  the  executor  brought  this  appeal. 

John  Reynolds^  for  appellant.  W.  P.  Veune  and  J.  J,  Burt,  for  respond- 
ents. 

PooTB,  C.  An  appeal  from  an  order  of  the  superior  court  of  Santa  Clara 
county,  settling  a  final  account  of  an  executor,  and  distributing  the  decedent's 
estate. 

Michael  Cahalan,  the  deceased,  departed  this  life  on  the  sixteenth  day  of  De- 
cember, A.  D.  1874,  leaving  a  will  dated  February  13, 1872,  in  which  the  pe- 
titioners, (respondents,)  the  children  of  a  deceased  daughter  of  the  testator, 
were  not  mentioned,  and  by  which  M.  M.  Cahalan  (the  appellant)  was  con- 
stituted executor  and  residuary  legatee.  The  will  was  duly  admitted  to  pro- 
bate, and  letters  testamentary  issued  to  the  appellant  on  the  ninth  day  of 
January,  A.  D.  1875.  Notice  to  creditors  to  exhibit  their  claims  was  given 
February  7, 1875. 

A  final  account  was  rendered  and  filed  by  M.  M.  Cahalan  on  the  twenty- 
sixth  of  June,  1875.    Accompanying  that  account  was  a  petition  setting  forth 


Digitized  by 


Google 


428  PACIFIC  REPORTER.  [Oal. 

that  all  debts  had  been  paid,  and  all  otlier  directions  of  his  testator's  will  had 
been  faithfully  carried  out,  and  asking  that  a  day  be  appointed  for  the  settle- 
ment of  his  account,  and  for  his  discharge.  It  is  recited  in  the  decree  order- 
ing the  allowance  of  that  account,  and  the  discharge  of  the  executor,  which 
order  was  made  on  the  seventh  day  of  August,  1875,  that  it  had  been  proven  to 
the  satisfaction  of  the  court  (then  the  probate  court)  that  due  and  legal  notice 
had  been  given  of  the  settlement  of  said  final  account;  that  the  executor  had 
paid  all  the  expenses  and  just  claims  against  the  estate  of  his  testator,  and  all 
legacies  and  bequests  in  said  will  mentioned;  that  he  had  fully  and  completely 
discharged  the  trust  mentioned  in  the  eighth  subdivision  of  the  will,  paid  over 
all  the  money,  and  delivered  all  the  property,  as  provided  in  said  will ;  that  it 
fully  appeared  to  the  court,  by  documentary  evidence  and  other  good  and  suf- 
ficient proof,  that  said  executor  had  fully  and  completely  done,  performed,  and 
carried  out  the  provisions  of  said  last  will  of  said  deceased;  that  he  had  fully 
complied  with  all  the  orders  of  the  court  in  the  premises;  that  he  had  honestly 
and  faithfully  discharged  all  of  his  duties  as  such  executor;  that  no  other 
property  remained  in  his  hands  belonging  to  the  estate;  that  no  further  acts 
remained  to  be  performed  by  him  as  executor  of  said  decedent;  that  he  be 
wholly  and  absolutely  discharged  from  all  further  duties  and  responsibilities 
as  such  executor.  His  letters  testamentary  were  declared  vacated,  the  estate 
adjudged  fully  distributed,  and  the  trust  settled  and  dosed. 

Upon  its  face  that  decree  was  valid,  (Deari  v.  Supei-ior  Court,  63  Cah  473.) 
and,  as  the  statutory  period  for  obtaining  relief  against  it,  as  prescribed  in 
section  473,  Code  Civil  Froc,  had  long  since  elapsed,  it  could  only  be  attacked 
and  set  aside,  on  the  ground  alleged  in  the  petition  therefor,  by  a  proceeding 
in  equity,  {In  re  Estate  of  Hudson,  63  Cal.  454;  Dean  v.  8upeiior  Courts 
supra,) 

But  it  is  said  that  this  court  cannot,  upon  the  present  appeal,  review  the 
order  made  on  the  eleventh  of  June,  1880,  setting  that  decree  aside.  The  or- 
der thus  made  was  declared  by  this  court  to  be  one  from  which  an  appeal  can- 
not be  prosecuted.  I7i  re  Estate  of  Calahan,  60  Gal.  232.  It  was  clearly  in- 
termediate, and  necessarily  affects  the  judgment  from  which  this  appeal  is 
prosecuted,  and  is  reviewable  on  such  appeal.  Section  956,  Code  Civil  Froc. 
For  if  the  decree  which  the  order  set  aside  was  valid  on  its  face,  and  could 
not  be,  as  it  was,  summarily  lield  for  naught,  then  that  now  appealed  from 
was  affected  to  the  extent  that  it  was  utterly  void,  and  no  basis  existed  for 
the  action  of  the  court  in  making  it,  unless  it  had  first  swept  away  the  former 
decree,  and  thereby  made  a  starting-point  for  its  jurisdiction  and  procedure 
in  the  premises. 

As  a  result  it  follows  that  the  order  appealed  from  was  erroneous,  and 
should  be  reversed,  and  the  cause  remanded,  to  be  proceeded  with  in  accord- 
ance with  the  views  herein  expressed. 

We  concur:    Belcher,  C.  C;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  reversed,  and  cause  remanded,  to  be  proceeded  with  in  accordance  with  the 
views  expressed  in  said  opinion. 


(71  Cal.  209) 

McKenzie  v.  Brandon  and  others.    (No.  11,037.) 

{Supreme  Court  of  California.    October  26,  1888.) 

1.  PcBLto  Land^-Statb  Lands— Affidavit  of  Purchaser. 

When  one  seeks  to  purchase  land  from  the  state,  he  most  state  in  his  affidavit,  mod 
state  truly,  all  the  facts  required  to  be  stated  therein. 
8.  Sams— Advebsb  Ocoupation. 

Where,  at  the  time  of  an  application  to  purchase  from  the  state  the  west  half  of 
k  certain  thirty-sixth  section  of  land,  a  previous  applicant  had  18  acres  of  the  half 
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section  inclosed  with  adjoining  land  owned  by  him.  coltiyated  a  part  of  this  eight- 
een acres,  and  pastured  his  stock  on  the  balance  of  the  half  section,  held,  that  he 
was  in  such  adverse  occupation  as  contradicted  the  applicant's  affidavit  that  there 
was  no  occupation  adverse  to  his. 

Commissioners'  decision. 

Department  2.    Appeal  from  superior  court,  El  Dorado  county. 

Plaintiff  and  defendant  were  contestants  as  to  the  right  to  purchase  lands. 
The  decision  of  the  court  below  was  in  favor  of  plaintiff,  but  a  new  trial  was 
granted  upon  defendant's  application,  and  from  the  order  granting  it  plaintiff 
appealed. 

Irwin  c&  Irwin,  for  appellant.    Blanchard  <&  Swisler,  for  respondents. 

Bblcher,  0.  C.  In  June,  1876,  the  defendant  Brandon  made  application 
to  purcliase  from  the  state  the  west  lialf  of  a  certain  thirty-sixth  section  of 
land  in  El  Dorado  county.  At  that  time  he  owned  the  south-east  quaiter  of 
the  section,  and  had  that  quarter  and  18  acres  of  the  south-west  quarter  in- 
closed by  a  fence,  which  he  has  since  kept  up.  He  has  never  resided  on  the 
west  half  of  the  section,  but  has  usually,  in  connection  with  the  cultivation 
of  the  south-east  quarter,  cultivated  about  seven  acres  of  the  south-west  quar- 
ter»  lying  within  his  inclosure,  and  has  used  the  balance  of  the  half  section 
to  pasture  his  stock. 

While  the  18  acres  were  so  inclosed,  and  a  portion  of  it  cultivated,  by  the 
defendant,  the  plaintiff,  in  February,  1884.  made  application  to  purchase  from 
the  state  the  same  half  section.  In  the  affidavit  on  which  his  application  was 
based  he  stated,  among  other  things,  "that  there  is  no  occupation  of  said 
lands  adverse  to  any  he  has."  The  contest  between  the  parties  as  to  which 
had  the  riglit  to  purchase  the  land  was  referred  by  the  surveyor  general  to 
the  court  below  for  determination,  and,  after  a  trial  of  the  case,  judgment 
was  entered  that  plaintiff  was,  and  the  defendant  was  noc,  entitled  to  pur- 
chase it.  The  defendant  moved  for  a  new  trial,  and  his  motion  was  granted 
upon  the  ground  "that  the  affidavit  filed  by  the  plaintiff,  McKenzie,  in  the 
surveyor  general's  office,  failed  to  show  the  adverse  occupation  of  the  defend- 
ant Brandon  of  a  portion  of  the  land.**  Prom  the  order  granting  a  new  trial 
this  appeal  is  prosecuted,  and  the  only  question  to  be  determined  is,  what  con- 
stitutes an  adverse  occupation,  within  the  meaning  of  the  law,  as  it  stood 
when  the  affidavit  was  filed? 

It  is  argued  for  the  appellant  that,  to  constitute  an  adverse  occupation, 
within  the  meaning  of  section  3495  of  the  Political  Code,  the  adverse  occu- 
pant must  be  an  actual  settler  on  the  land;  or,  in  other  words,  must  himself 
be  in  such  a  position  as  would  entitle  him  to  purchase  from  the  state.  It  is 
^*ell  settled  that,  when  one  seeks  to  purchase  land  from  the  state,  he  must 
state  in  his  affidavit,  and  state  truly,  ail  the  facts  required  to  be  stated  therein. 
Woods  v.  SawtelU,  46  Cal.  389;  McCoy  v.  Byrd,  65  OaL  92;  S.  C.  3  Pac.  Rep. 
121;  Millidge  v.  Hyde,  6  Pac.  Bep.  852;  Plummer  v.  Woodruff,  11  Pac.  Rep. 
871,  (opinion  filed  September  28, 1886.)  And,  when  the  case  is  brought  into 
court  for  determination,  each  party  must  set  forth  his  pleadings,  and  show  by 
his  proofs  that  he  has  strictly  complied  with  the  law.  Gibson  v.  Eobinson^ 
10  Pac.  Rep.  193. 

The  land  sought  to  be  purchased  in  Woods  v.  Sawtelle,  supra,  was  within 
Woods^  indosure,  and  had  been  so  for  several  years.  Sawtelle  made  the  first 
application  to  purchase  it,  and  in  his  affidavit  stated  *'that  there  is  no  occu- 
pation of  said  land  adverse  to  that  he  now  holds.*'  Woods,  by  reason  of  his 
delay,  had  lost  all  preference  right  to  purchase  the  land ;  but  it  was  held  that 
the  affidavit  made  by  Sawtelle  was  not  the  one  required  by  the  statute  in  such 
a  case,  and  so  he  had  acquired  no  rights.  The  statute  then,  in  reference  to 
the  sale  of  the  sixteenth  and  thirty-sixth  sections,  was  substantially  the  same 
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as  in  1884,  except  that,  after  the  amendment  of  1880,  the  appliciant  was  re- 
quired to  further  state  that  he  was  himself  an  actual  settler  upon  the  land. 

"The  word  'occupation  '  may  be  so  used,  in  connection  with  other  expres- 
sions, or  under  peculiar  facts  of  a  caSe,  as  to  signify  a  residence;  but,  or- 
dinarily, the  expressions  *  occupation.'  'possesslo  pedis,^  •subjection  to  the 
will  and  control,'  are  employed  as  synonymous  terms,  and  as  signifying  act- 
ual possession."    Lawrence  v.  Fulton,  19  CaL  690. 

In  Woods  V.  Sawtelle  the  word  "occupation"  was  evidently  treated  as  hav- 
ing its  ordinary  meiining,  and  we  are  unable  to  see  any  tiling  in  the  constitu- 
tion, or  statutes  since  passed,  tending  to  show  that  its  meaning  has  been 
changed. 

It  follows  that  when  the  plaintiff  made  his  affidavit  he,  in  effect,  stated 
that  there  was  no  actual  possession  of  the  lands  adverse  to  any  he  had.  This 
was  not  trae  in  fact,  and  the  affidavit  was  not  the  one  required  by  the  Code 
in  such  a. case. 

The  order  should  be  affirmed. 

We  concur:    SsARLSt  C;  Foote,  0. 

By  the  Court.  For  the  reasons  given  In  the  foregoing  opinion  the  order 
is  affirmed. 


C71  Cal.  318) 

Mosely  v.  Torrence.    (No.  9,580.) 

(Supreme  Court  of  Onlifomia,    November  2,  1886.) 

PoBLio  Lakds  —  California  State  Lands— Actdal  Sktilers — False  Affidavtib  — 
Const.  Cal,  1879,  Art.  17,  ?  3. 

Ill  June,  1879,  T.  made  applicAtion  to  purchase  from  the  state  of  Californiaa  piece 
of  land  in  Sonoma  countv,  and  M.,  in  August,  1882,  filed  an  application  to  purchase 
the  same.  Each  was  duly  (jaalitied  to  make  the  purchase.  T.'s  application  was 
in  proper  form,  and  at  the  time  of  making  it,  he  had  all  the  land  inclosed  except  a 
small  piece  on  which  M.  afterwards  made  his  settlement.  T.  never  personally  re- 
sided on  the  land,  but  occupied  and  manai^;ed  it  by  servants  and  employes,  and  be- 
fore Angast,  1882,  had  cultivated  i»arts  of  it,  and  placed  valuable  improvements 
npon  it.  Before  making  his  application  M.  settled  upon  the  small  piece  outside  of 
T.'s  inclosure,  and  has  ever  since  resided  there,  witli  his  family.  In  the  affidavit  on 
which  his  application  was  made  he  stated,  among  .other  thin^^s,  *'that  there  is  no 
occupation  or  said  lands  adverse  to  any  he  has."  In  an  action  brought  by  M.  to 
settle  the  contest  between  himself  and  T.  in  respect  to  the  land,  held,  (1)  that  T., 
under  Const.  Gal.  1879,  art.  17,  §  8,  was  not,  and  never  had  been,  an  actual  settler 
on  said  land ;  (2)  that  the  application  of  M.  was  defective,  because  he  falsely  stated 
that  there  was  no  occupation  of  said  lands  adverse  to  him  ;  (3)  that  neither  of  said 
parties  were  entitled  to  purchase  said  land  from  the  state. 

Commissioners'  decision. 

Department  2.    Appeal  from  superior  court,  Sonoma  county. 

Action  to  determine  a  contest  in  respect  to  land  purchased  from  the  state 
of  California.  Case  trietl,  and  judgment  entered  that  neither  party  was  en- 
titled to  purchase  the  land,  whereupon  both  parties  appealed.  The  facts  are 
Bufflciently  stated  in  the  opinion. 

G,  A.  Johnson,  for  appellant  Mosely.  John  Brown,  for  appellant  Tor- 
rence. 

Belches,  C.  C.    This  action  was  commenced  to  determine  a  contest  be- 
tween the  parties  about  the  right  to  purcliase  from  the  state  a  part  of  a  six- 
teenth section  of  land  in  Sonoma  county.     The  case  was  tried,  and  judgment 
entered  that  neither  party  was  entitled  to  purchase  the  land,  and  thereupon ' 
both  parties  appealed  from  the  judgment. 

It  appears  from  the  findings  that  the  defendant  made  application  to  pur- 
chase the  land  in  question  in  June,  1879,  and  the  plaintiff  in  August,  1882, 
and  that,  at  the  time  of  making  his  application,  each  party  possessed  thequali- 
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iicatlons  required  by  law  to  entitle  him  to  purchase  school  land  from  the  state. 
The  defendant's  application  was  in  proper  form,  and,  at  the  time  of  making 
it,  he  had  all  the  laud  inclosed,  except  a  small  piece  on  which  plaintiff  after- 
wards made  his  settlement.  He  has  ever  since  kept  up  his  inclosure,  and  has 
cultivated  portions  of  the  land,  and  been  in  the  actual  occupation  of  all  of  it, 
except  the  small  piece  before  mentioned.  Prior  to  August,  1882,  he  had 
placed  improvements  on  the  land  of  the  value  of  $3,000,  consisting  of  a  good 
house  and  barn,  and  a  half  mile  of  picket  fence,  and  had  planted  a  vinej^ard 
of  eight  acres.  He  has  never  personally  resided  on  the  land,  but  has  occu- 
pied and  managed  it  by  servants  and  employes.  Before  making  his  applica- 
tion the  plaintiff  settled  upon  the  small  piece  outside  of  the  defendant's  in- 
closure,  and  has  ever  since  been  residing  there  with  his  family.  In  the  affi- 
davit on  which  his  application  was  made,  he  stated,  among  other  things,  **that 
there  is  no  occupation  of  said  lands  adverse  to  any  he  has. "  Upon  these  facts 
the  court  below  found,  as  conclusions  of  law — ^' First,  the  said  Torrence  is 
not,  and  never  has  been,  an  actual  settler  on  said  land;  second,  the  said  ap- 
plication of  Mosely  is  defective,  because  he  falsely  states  that  there  is  no  oc- 
cupation of  said  lands  adverse  to  him;  thirds  that  neither  of  said  parties  were 
entitled  to  purchase  said  land  from  the  state  of  California." 

1.  Under  the  provisions  of  the  new  constitution,  adopted  in  1879,  lands  be- 
longing to  the  state,  which  are  suitable  for  cultivation,  can  only  be  granted 
to  actual  settlers  thereon,  (article  17,  §  3;)  and  the  restriction  operates  as  well 
on  applications  made  before  as  after  the  constitution  took  effect,  (Johnson 
Y.  Squires,  55  Cal.  103;  Dillon  v.  Saloude,  9  Pac.  Rep.  162.)  Actual  settle- 
ment means  actual  residence;  and,  as  the  defendant  never  had  any  actual 
residence  on  the  land  in  question,  it  is  clear  that  the  judgment,  so  far  as  it  af- 
fected him,  was  the  proper  one  to  be  entered. 

2.  It  is  claimed  for  the  plaintiff  that  his  affidavit  was  not  false  or  defective 
in  any  respect,  because,  as  the  defendant  was  not  an  actual  settler  on  the  land, 
and  therefore  not  entitled  to  purchase  it  himself,  his  occupation  of  it  was  not 
an  adverse  occupation  within  the  meaning  of  section  3495  of  the  Political 
Code.  The  same  point  was  made  in  McKemie  v .  Brandon,  ante,  428,  (decided 
October  26, 1886.)  In  that  case,  McKenzie  sought  to  purchase  land,  a  part  of 
which  was  in  tlie  possession  of  Brandon,  and  made  an  affidavit  like  that  made 
by  the  plaintiff  here.  Brandon  was  not  himself  entitled  to  purchase  the  land, 
but  it  was  held  that  McKenzie' s  affidavit  was  not  such  a  one  as  was  required 
to  give  him  a  right  to  purchase,  and  that  he  therefore  acquired  no  rights  by 
making  it.  We  are  satisfied  with  the  conclusions  reached  in  that  case,  and 
the  judgment  here,  as  to  both  parties,  should  be  affiimed. 

We  concur:    Searls,  C;  Foote,  0. 

By  the  Court.  For  the  reasons  given  In  the  foregoing  opinion  the  jndg 
ment  is  affiimed. 


(71  Cal.  405); 

Miller  and  others  o.  Rea  and  others.    (No.  9,847. 

{Supreme  Court  of  Oalifomia.    December  17.  18S6.) 

Afpbal— Sbrvicb  of  Notice— Pabtition— I ntbrlocdtory  Decrbb. 

The  notice  of  appeal  from  an  interlocntory  decree  in  partition  need  not  be 
served  on  all  adverse  parties  to  the  proceeding  where  the  appeal  is  from  specifio 
parts  of  the  decree  only.  A  service  on  parties,  or  their  attorneys,  interested  ad- 
versely in  so  much  of  the  land  as  is  involved  in  the  appeal,  is  sufficient. 

In  bank.    Appeal  from  superior  court,  Santa  Clara  county. 
On  motion  to  dismiss. 

Partition  by  Henry  Miller,  Thomas  liea,  and  Johanna  Fitzgerald  against 
Massey  Thomas  and  some  1,200  other  defendants.    The  land  in  question  is 
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the  Bancho  Las  Animas,  in  Santa  Clara  county,  California.  The  ranoho  was 
a  Spanish  grant  to  one  Mariano  Castro,  who  died  in  1828,  leaving  a  wife  and 
eight  children  surviving  him.  Maria  Lugardo  Castro  de  Doak,  one  of  his 
daughters,  became  the  owner  by  inheritance  of  an  undivided  one-sixteenth  of 
the  ranoho.  The  respective  interests  of  the  parties  to  this  appeal  are  confined 
to  this  tract. 
Page  &  Ells,  for  appellant.    John  Reynolds y  for  respondents. 

Mybick,  J.  A  motion  was  made  to  dismiss  this  appeal  on  the  ground  that 
the  appellant  had  not  served  the  notice  of  appeal  on  all  the  adverse  parties, 
or  their  attorneys.  The  appeal  is  from  specific  parts  of  the  interlocutory  de- 
cree only,  viz.,  the  parts  relating  to  certain  portions  of  an  undivided  one- 
sixteenth  of  the  Rancho  Las  Animas.  The  decree  as  to  the  remainder  of  the 
rancho  is  not  involved  in  the  appeal.  The  notice  was  served  on  the  parties 
(or  their  attorneys)  interested  adversely  to  the  appellant  in  so  much  of  the 
undivided  one-sixteenth  as  is  involved  in  the  appeal.    The  motion  is  denied. 

We  concur:    Morrison,  C.  J.;  MoKinstry,  J.;  Sharpstein,  J. 

(71  Cal.  406) 

Miller  «.  Thomas  and  others.    (No.  9,933.) 

(Supreme  Court  of  Oalifomia.    December  17.  1888,) 

Appbal — SsRViOE  OP  NojiCB— Partition— I NTERLocuTOEY  Dbcbse. 

It  is  no  ground  for  dismissing  an  appeal  from  an  interlocutory  decree  in  partition 
that  the  notice 'of  appeal  was  not  served  on  all  the  adverse  parties,  or  their  attorneys, 
where  it  appears  from  the  transcript  that  the  decree  may  be  modified,  if  necessary 
or  proper,  without  affecting  the  rights  of  the  parties  not  served. 

In  bank.    Appeal  from  superior  court,  Santa  Clara  county. 

On  motion  to  dismiss. 

For  the  facts  in  this  case,  see  Miller  v.  Rea,  ante,  431. 

A.  W,  Crandall,  for  appellants.    John  Reynolds,  for  respondents. 

Myrick,  J.  Partition.  Appeal  by  Pablo  Doak  and  Isaac  Doak.  The  at- 
torneys for  some  of  the  respondents  moved  to  dismiss  this  appeal  on  the 
ground  that  the  notice  of  appeal  was  not  served  on  all  the  adverse  parties,  or 
their  attorneys. 

The  appeal  was  taken  from  so  much  of  the  interlocutory  decree  as  directed 
the  allotment  of  one-sixteenth  of  the  rancho  to  Henry  Miller  and  others,  [not 
named  in  the  notice.  ]  In  the  decree  specific  tracts  were  allotted  to  said  Muler, 
•  and  other  specific  tracts  were  allotted  to  others.  The  claim  made  by  appel- 
lants (denied  by  the  court  below)  was  to  a  specific  tract  of  land.  The  notice 
was  served  on  various  parties. 

So  far  as  appears  to  us  from  the  transcript,  the  decree  might  be  modified 

iif  necessary  or  proper)  without  affecting  the  rights  of  any  party  not  served, 
f,  however,  it  should  appear  on  the  final  hearing  that  the  necessary  parties 
are  not  before  the  court  on  this  appeal,  the  appeal  wUl  then  be  held  ineffectual. 
Motion  denied. 

We  concur:    Morrison,  C.  J.;  MoKinstry»  J.;  Sharpstbin,  J. 
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(9  Colo.  385) 

Kara  Avis  Gold  &  Silver  Min.  Co.  «.  Bouschbr. 
(Supreme  Court  of  Colorado.    December  3,  1886.) 

1.  Minis  and  Mining  Claims-^Lien  of  Supebintsndxnt,  Book-Kbbpxb,  and  Disbubs* 

IHO  Agent. 

The  services  of  a  superintendent  of  mines  in  planning  and  superintending  de- 
velopment work  upon  the  mines,  and  in  planning  and  superintending  the  erection 
of  a  mill  and  machinery,  are  work  and  labor  in  or  upon  the  property,  within  the 
meaning  of  8e5«.  Laws  Colo.  1872,  p.  147,  entitled  "An  act  to  secure  liens  to  me- 
chanics and  others,"  but  the  services  of  such  superintendent  in  keeping  books  and 
disbursing  funds  are  not  within  the  statute. 

2.  TRiAiy—lNSTHUonoNs-— Issue  not  Raised. 

In  an  action  by  a  foreman  of  a  mine  against  a  mining  company,  for  the  value  of 
services,  in  which  defendant  seta  up  damages,  an  instruction  to  the  effect  that  if 
plaintiff's  report  on  the  ore  in  sight  and  on  dump  was  made  in  good  faith,  and  de- 
fendant was  not  misled  by  it,  there  being  no  controversy  as  to  the  good  faith  of 
plaintiff's  report  as  to  the  amount  or  value  of  ore,  nor  any  claim  for  damages  aris- 
ing out  of  the  report,  is  misleading  to  the  jury,  and  reversible  error. 

Appeal  from  district  coart,  Gilpin  county. 

PlalntiiT,  Bouscher,  brought  his  suit  in  the  court  below  to  recover  upon  the 
quantum  Tneruit  for  services  rendered  to.  the  defendant  company.  He  also 
prayed  a  lien,  under  the  mechanic's  lien  law,  upon  the  property  described. 
Plaintiff's  services  consisted  of  work  as  foreman,  superintendent,  and  me- 
chanic upon  certain  mines  belonging  to  defendant;  also  of  labor  as  defend- 
ant's agent  in  disbursing  its  money,  and  in  keeping  its  accounts.  Defendant, 
in  its  answer,  after  pleading  the  proper  denials,  sets  up  a  contract  with  plain- 
tiff which  provided  for  a  specific  monthly  salary ,  and  avers  that  the  same  was 
fully  paid.  Defendant  also  demands  a  judgment  against  plaintiff  for  his  mis- 
appropriation of  certain  of  its  moneys,  and  for  injuries  suffered  through  \m 
negligent  and  unskillful  development  of  its  mines,  and  his  negligent  and 
wasteful  disbursements  of  its  funds. 

The  trial  resulted  in  a  verdict  and  judgment  in  plaintiff's  favor  for  the 
sum  of  $2,404.67.  A  lien  for'the  entire  judgment  was  also  decreed.  From 
this  decree  and  judgment  the  present  appeal  was  takeu. 

The  instruction  referred  to  in  the  opinion  is  as  follows:  **No,  2.  The  court 
instructs  the  jury  that  if  you  find  from  the  evidence  that  the  value  and 
amount  of  ore  in  sight,  or  on  the  dump,  did  not  realise  the  amount  reported 
by  Bouscher  as  b^ing  in  sight  and  on  the  dump,  and  you  find  that  Bouscher's 
report  was  made  to  the  company  in  good  faith,  or  that  Bouscher  was  mis- 
taken«  or  that  the  report  was  sent  to  the  company  for  the  purpose  of  selling 
stock,  and  the  company  were  not  deceived  thereby,  or  that  the  report  was 
ratified  by  the  members  of  the  company,  directors,  or  some  of  them,  with 
agents  appointed  for  the  purpose,  or  the  company,  after  such  report  was  sub- 
mitted, examined  the  mine,  and  the  subject-matter  of  such  report,  and  did 
not  object  to  it,  but  went  on,  and  expended  the  company's  money,  under 
Bouscher's  direction,  then  you  must  not  find  any  damages  for  the  company, 
no  matter  what  such  report  contained." 

The  mechanic's  lien  law  in  force  at  the  time  of  the  transaction  is  entitled 
''An  act  to  secure  liens  to  mechanics:  and  others."  Section  4  reads:  '*Ali 
miners,  laborers,  and  others  who  work  or  labor  to  the  amount  of  $25  or  more, 
in  or  upon  any  mine,  lode,  or  deposit,  *  ♦  *  shall  have,  and  may  each  re- 
spectively claim  and  hold,  a  lien.  *  *  * "  Section  1  thereof  also  reads :  "  All 
artizans,  mechanics,  and  others  who  shall  perform  work  or  labor  *  *  * 
for  the  construction  or  repair  of  any  building,  or  other  superstructure,  shall 
have,  and  may  claim  and  hold,  a  lien.    *    *    ♦  » 

Alvin  Marsh,  for  appellant,  Bouscher.    H.  M.  Orahood  and  /.  B.  Rock- 
tpell,  for  appellee,  Eara*Avis  Gold  &  Silver  Alin.  Co. 
v.l2p.no.l2— 28 
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Helm,  J.  There  is  nothing  in  the  pleadings  or  evidence  that  calls  for  the 
second  instruction  given  on  behalf  of  plaintiff  below,  or  for  any  instruction 
whatever  upon  the  subject-matter  therein  contained.  The  damages  which 
defendant  sought  to  recoup  were — First,  81,045.23  of  its  funds,  alleged  to 
have  been  wrongfully  appropriated  by  plaintiff  to  his  own  use;  and,  second, 
such  a  sum  as  would  compensate  the  injuries  occasioned  by  plaintiff's  negli- 
gent and  unskillful  working  of  the  property,  and  his  negligent  and  wasteful 
use  of  defendant's  money.  No  controversy  exists  in  the  case  liS  to  the  accu- 
racy or  good  faith  of  plaintiff's  report  touching  the  amount  or  value  of  ore 
visible  in  the  mine  and  on  the  dump,  nor  is  there  a  claim  for  damages  in  any 
way  arising  out  of  this  report.  The  jury  were  probably  misled  by  the  instruc- 
tion in  question,  and  the  judgment  must  be  reversed. 

Other  serious,  perhaps  fatal,  objections  are  urged  under  tlie  assignment  of 
error  relating  to  this  part  of  the  charge;  but,  in  view  of  the  foregoing  con- 
clusion, it  is  wholly  unnecessary  to  discuss  them.  As  the  cause  will  be  re- 
manded for  a  new  trial,  however,  we  feel  bound  to  consider  a  further  ques- 
tion which  had  received  careful  attention  in  the  arguments  filed.  Plaintiff's 
services  in  planning  and  superintending  development  work  upon  the  mines, 
and  in  planning  and  supervising  the  erection  of  the  mill  and  machinery,  are 
work  and  labor  in  or  upon  the  property,  within  the  meaning  of  the  statute. 
Such  services  are  similar  to  those  performed  by  the  architect  who  draws  the 
plans,  and  personally  superintends  the  construction  of  a  building.  The  lat- 
ter is,  under  statutes  containing  the  words  "any  person,"  or  the  equivalent 
(ixpression  "and  others,"  performing  labor,  etc.,  uniformly  allowed  a  lien. 
Kneel.  Mech.  Liens.  §  13a;  Phil.  Mech.  Liens.  §  158. 

But,  besides  the  foregoing  services,  plaintiff  demanded,  and  the  court  rec- 
ognized, a  statutory  lien  for  labor  as  disbursing  agent  and  accountant.  Stat- 
utes of  the  kind  under  consideration  are  to  be  construed  liberally  in  favor  of 
the  cliissps  sought  to  be  protected  thereby.  But  it  would  be  palpable  judicial 
legislation  for  courts  to  extend  their  provisions  so  as  to  include  demands  not 
fairly  covered  by  the  language  used.  Barnard  \.  McKenzie,^  Colo.  251; 
Edgar  v.  Salisbury,  17  Mo.  271.  Hence,  while  liens  are  allowed  for  many 
kinds  of  labor  that  the  authorities  term  "incidental,"  such  incidental  labor 
must  be  directly  done  for,  and  connected  with,  or  actually  incorporated  into, 
the  building  or  improvement.  It  will  not  do  to  extend  the  protection  given 
to  services  indirectly  and  remotely  associated  with  the  construction  work. 
The  cook  who  prepares  food  for  the  employes,  the  blacksmith  who  shoes  the 
horses  or  repairs  the  implements  in  use,  and  all  similar  contributors  to  the 
enterprise,  are  not  among  the  favored  workmen.  See  McCormick  v.  Los 
Angeles,  40  Cal.  185.  The  keeping  of  defendant's  books,  and  disbursement 
of  its  funds,  were  matters  of  great  impoi-tance;  but  we  cannot  declare  such 
services  within  the  purview  of  the  statute. 

Plaintiff,  if  entitleil  to  recover  at  all  upon  the  qiLahtum  meruit^  might  prop- 
erly have  his  judgment  and  lien  for  part  of  the  services  rendei^.  Their 
value,  in  such  case,  can  be  proved  independently  of  the  objectionable  claims 
above  mentioned.  But  since  the  judgment  was  given,  and  the  lien  allowed 
for  his  improper  as  well  as  his  proper  claims,  the  decree  could,  in  no  event, 
be  permitted  to  stand. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further  proceedings. 


(9  Colo.  390) 

Lamfinq  v.  Keenan. 

(Supreme  Qmrt  of  Colorado,    December  8,  1888.) 

Replevin— Defense  on  Merits — Demand  and  Refusal. 

Where  the  defendant,  in  an  action  of  replevin  before  a  justice  of  the  peace,  has 
contested  the  case  upon  the  merits,  on  a  claim  of  a  superior  ri^ht  to  the  property, 
in  the  court  below,  and  the  judgment  has  been  given  against  him,  he  cannot  luaiu- 
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tain  on  appeal  that,  as  an  innocent  purchaser,  replevin  will  not  lie  against  bini 
without  a  demand  and  his  refusal  to  deliver  up  the  property;  and  a  demand  is  not 
necessary  where  the  defendant  claims  the  same  right,  both  as  to  ownership  and  pos- 
session, as  the  plaintiff  claims,  and  that  his  right  is  derived  from  the  same  source. 

Appeal  from  county  court*  Luke  county. 

This  was  an  action  of  replevin,  brought  by  the  plaintiff  below,  Thomas 
Keenan,  against  the  defendant,  Joseph  Lamping,  for  the  recovery  of  a  span 
of  mules  and  a  set  of  double  harness.  It  was  originally  instituted  before  a 
justice  of  the  peace,  who  gave  judgment  for  defendant,  Lamping.  Keenan 
appealed  to  the  county  qourt,  and  upon  trial  there  recovered  a  judgment 
awarding  a  return  of  the  property,  or,  if  a  return  could  not  be  had,  that  he 
recover  the  sum  of  $95,  the  value  of  the  property.  The  evidence  shows  that 
Thomas  Keenan  pxirchased  the  property  from  Martin  Keenan,  in  his  life- 
time, who  was  the  owner  thereof,  receiving  a  bill  of  sale  dated  September  21, 
1880,  and  that,  before  and  at  the  time  of  receiving  the  bill  of  sale^  the  pur- 
chaser was  in  possession  of  the  property;  that  some  time  afterwards  he 
leased  the  property  to  one  Annie  Gibbons,  and  then  went  to  Kansas  City. 
That  Martin  Keenan  died  soon  after  the  sale;  and,  during  the  absence  of  the 
plaintiff,  a  creditor  of  the  estate  of  deceased  brought  suit  in  attachment  be- 
fore a  justice  of  the  peace  against  the  administrator,  causing  the  writ  of  at- 
tachment to  be  levied  upon  the  property  while  in  the  possession  of  said 
lessee;  that  he  recovered  a  judgment,  caused  an  execution  to  be  issued 
thereon,  and  the  property  in  controverey  so  seized  to  be  sold  on  such  execu- 
tion, and  that  defendant,  Lamping,  purchased  the  property  at  the  constable's 
sale.  In  further  support  of  the  defendant's  title,  he  was  permitted  to  in- 
troduce in  evidence,  against  the  objections  of  the  plaintiff,  a  lease  of  the 
mules  in  controversy  to  one  Annie  D.  Griffen,  purporting  to  have  been  exe- 
cuted by  the  said  Martin  Keenan  about  one  and  a  half  months  subsequent  to 
his  execution  of  the  bill  of  sale  to  the  plaintiff,  Thomas  Keenan.  It  was 
conceded  that  the  property  was  in  possession  of  the  plaintiff's  lessee,  Annie 
Gibbons,  at  the  time  of  the  seizure  on  the  writ  of  attachment.  It  was  also 
conceded  that  no  demand  for  the  possession  was  made  by  the  plaintiff  prior 
to  bringing  the  present  action. 

Charles  S,  Thomas,  for  appellant.  W.  T.  Rogers  and  Q,  H.  Thompson,  for 
appellee. 

Beck,  C.  J.  This  action  having  been  commenced  in  a  justice's  court, 
no  written  pleadings  appear  in  the  ease,  but  an  Inspection  of  the  proceedings 
shows  that  the  claims  to  the  property  in  dispute  set  up  by  both  parties  to  the 
controversy  are  precisely  the  same ;  that  is  to  say,  both  parties  claim  owner- 
ship and  right  to  possession  by  virtue  thereof,  and  both  trace  title  to  the  same 
source.  The  property  was  originally  owned  by  Martin  Keenan,  in  his  life- 
time. The  plaintiff,  Thomas  Keenan,  claims  to  have  purchased  it  from  the 
owner  direct;  while  the  defendant,  Lamping,  claims  to  have  purchased  the 
same  at  an  execution  sale  held  pursuant  to  judicial  proceedings  against  the 
administrator  of  said  Martin  Keenan,  deceased.  This  latter  proceeding  was 
commenced  by  attachment,  and  the  property  was  attached  to  satisfy  the  claim 
of  a  certain  creditor  of  the  deceased.  The  trial  of  this  replevin  suit,  there- 
fore, was  on  the  merits;  and  the  plaintiff  succeeded  in  establishing  a  regular 
and  valid  title,  with  right  of  possession,  while  the  defendant  signally  failed 
to  establish  either.  The  defendant's  proof  showed  a  personal  judgment  agai  nst 
the  administrator,  and  an  execution  issued  against  the  express  inhibition 
of  the  statute.  The  entire  proceeding  was  consequently  without  any  validity 
whatever.     Gen.  Laws,  §  2924;  MaUinon  v.  Childs,  5  Colo.  78. 

Counsel  for  appellant  say  that  they  do  not  claim  the  judgment  of  the  jus- 
tice of  the  peace  has  any  bi,iding  force;  nor  that  the  sale  on  execution  con- 
veyed any  title  to  the  purchaser  if  the  property  sold  belonged  to  a  stranger  to 
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the  action;  but  they  insist  that  the  possession  thus  obtained  by  the  appellant 
was  not  tortious,  and  that  replevin  will  not  lie  in  such  a  case,  without  a  de- 
mand upon  the  purchaser,  and  his  refusal  to  deliver  up  the  property.  This 
might  be  a  tenable  proposition  if  the  defendant's  position  on  the  trial  below 
had  been  consistent  with  it.  But  it  was  not  so,  in  any  view  of  the  proceed- 
ings as  presented  to  us  by  the  record.  His  position  was  not  that  of  one  who 
hati  innocently  come  into  possession  of  the  chattels,  and  claimed  a  right  to 
retain  them  until  such  rights  should  be  terminated  by  a  demand  therefor  by 
the  true  owner.  On  the  contrary,  his  claim  was  that  he  was  the  true  owner 
himself,  by  virtue  of  his  purchase  at  the  execution  sale.  He  testified  that  he 
had  paid  every  dollar  the  property  was  worth,  and  introduced  other  testimony 
to  the  same  effect.  He  also  attempted  to  impeach  the  plaintiff's  title,  and  to 
show  that  it  was  not  acquired  in  good  faith,  by  proof  that  Martin  Keenan,  tlie 
vendor,  treated  the  property,  and  dealt  with  it,  as  his  own,  long  after  the  exe- 
cution of  the  bill  of  sale  to  the  plaintiff.  The  defendant  having,  therefore, 
contested  the  case  upon  the  merits,  on  a  claim  of  superior  right  to  the  prop- 
erty, the  case  is  brought  within  the  class  of  cases  wherein  a  demand  is  not  re- 
quired. It  also  comes  within  the  principle  that  proof  of  any  circumstance 
which  would  satisfya  jury  that  a  demand  would  have  been  unavailing  is  suffi- 
cient to  excuse  this  proof.    Wells,  Repl.  §8  373,  374,  and  cases  cited. 

The  decisions  upon  the  question  when  a  demand  is  necessary  are  neither 
imiform  nor  entirely  reconcilable;  but  we  think  the  better  doctrine  is  that  a 
demand  is  only  required  when  it  is  necessary  to  terminate  the  defendant's 
right  of  possession,  or  to  confer  that  right  on  the  plaintiff;  but  when  the 
plaintiff  claims  the  ownership  of  the  property,  and  the  right  of  possession  as 
incident  to  that  ownership,  and  the  defendant's  right  claimed  is  precisely  the 
same,  as  in  .the  present  case,  no  demand  is  necessary.  The  opinions  of  the 
courts  in  the  following  cases  are  cited,  in  so  far  as  they  sustain  the  views 
above  expressed:  Smith  v.  McLean,  24  Iowa,  322;  Eldred  v.  Oconto  Co.,  83 
Wis.  140;  SJwemaker  v.  Simpson,  16  Kan. 43, 52;  Pyle  v.  Warren,  2  Neb.  241, 
253;  Homan  v.  Laboo,  1  Neb.  204,  210. 

For  the  reasons  assigned,  we  are  of  the  opinion  that  the  judgment  in  this 
case  should  be  affirmed. 


(9  Colo.  371)  __  _ 

HiNDREY  0.  Williams. 
(Supreme  Court  of  Colorado,    December  3, 1886.) 

1.  Contract— Separable— Contract  to  Make  Hay— Rate  per  Ton— DESTRUonow  by 

FXRR. 

A  contract  to  cnt,  cure,  and  stack  hay  on  a  ranch,  at  so  much  per  ton,  which  does 
not  specify  what  number  of  tons  are  to  be  cut,  nor  anj'  given  number' of  acres  to  be 
mowed,  and  under  which  neither  the  work  to  be  dune  nor  the  amount  to  be  paid 
is  in  gross,  is  a  separable,  not  an  entire*  contract;  and,  where  the  hay  is  burned, 
the  loss  falls  on  the  owner,  and  the  contractor,  being  innocent,  can  recover  for  his 
labor  notwithstanding. 

2.  Same — Forfeiture — Defective  Defense. 

In  such  a  case  it  is  a  fatal  defect  in  a  defense  which  attempts  to  show  that  the  hay 
was  not  well  stacked,  and  had  to  be  restacked  by  defendant,  to  fail  to  show  that 
defendant  paid  any  given  sum  for  the  restacking,  or  that  it  was  worth  any  given 
amount. 
8.  Same — Condition — Measurement — Estoppel. 

Where  a  contract  by  which  plaintiff  agreed  to  cut,  cure,  and  stack  bay  on  defend- 
ant's ranch  conlains  a  stipulation  that  tiie  hay  shall  be  measured  within  30  days, 
and  defendant  fails  to  measure  it,  and  it  is  burned,  he  is  estopped  by  such  default 
from  alleging,  by  way  of  defense  to  plaintifiTs  claim,  that  the  hay  had  not  beeiv 
measured. 
i.  Trial— Verdict — Polling  Jury — Colorado. 

In  Colorado,  in  civil  cases,  the  court,  on  the  recording  of  the  verdict,  may  allow 
or  refuse  the  iury  to  be  polled,  in  his  discretion  ;  but,  if  there  should  be  any  good 
reason,  a  request  by  eitlier  party  to  test  the  unanimity  of  the  jury  by  a  poll  should 
be  allowed. 
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Appeal  from  district  court,  Weld  coun^. 

Action  on  contract.    Judgment  for  plaintiff.    Defendant  appeals. 

This  action  was  brought  by  Williams,  the  appellee,  in  the  county  court  of 
Weld  county.  The  case  was  afterwards  taken  by  appeal  to  the  district  court, 
where  a  trial  was  had  by  a  jury.  Verdict  and  judgment  in  favor  of  the  plain- 
tiff for  $814,  with  interest  at  10  per  cent,  from  September  15, 1883.  The  com- 
plaint is  as  follows:  (1)  That  on  or  about  July  20, 1881,  plaintiff  agreed  with 
defendant  to  cut,  cure,  and  stack  grass  or  hay  growing  on  defendant's  ranch 
in  Weld  county,  for  the  wages,  price,  or  sum  of  $2.75  per  ton  for  every  ton  so 
harvested  by  cutting,  curing,  and  stacking;  (2)  that  on  or  about  July  25, 1881, 
plaintiff  commenced  said  work,  and  labored  at  it  steadily  with  men  and  ma- 
chinery until  finished,  about  September  1,  1881;  (3)  that,  during  said  time, 
plaintiff  cut,  cured,  and  stacked  for  defendant,  as  agreed,  24  stacks  of  hay, 
which  contained  in  all  237J  tons  of  hay  by  actual  measurement,  and  also  four 
other  stacks  not  measured,  containing  about  60  tons,  making  in  all  about 
297|  tons  of  hay  harvested  by  plaintiff,  as  aforesaid;  (4)  that  defendant  has 
not  paid  the  price  of  said  labor,  or  any  part  thereof,  or  any  sum  or  sums  what- 
ever for  harvesting  said  297^  tons  of  hay,  according  to  agreement  or  other- 
wise; (5)  jurisdictional  averment.    Demand  of  judgment  for  $818.12,  and 


The  answer  denies  all  the  material  allegations  of  the  complaint,  and,  for  a 
second  defense,  the  answer  alleges:  (1)  That  defendant  says  that  plaintiff,  on 
or  about  the  twentieth  day  of  July,  1881,  undertook,  promised,  and  agreed 
with  defendant  to  cut,  cure,  and  make  into  hay  all  the  grass  that  year  grow- 
ing upon  defendant's  ranch;  and,  further,  to  put  said  hay  up,  and  leave  the 
same  in  stacks,  in  a  good,  thorough,  and  workman-like  manner,  so  that  the 
same  would  be  well  protected  and  stand  safely, — in  consideration  that  defend- 
ant would  pay  him  for  said  work,  when  completed  as  agreed,  at  the  rate  of 
$2.75  per  ton  for  so  doing;  that  said  agreement  was  the  same  referred  to  in 
complaint.  (2)  That  plaintiff  failed  and  neglected  to  carry  out,  perform,  or 
finish  the  work  so  by  him  agreed  to  be  done  and  performed,  in  this:  said  plain- 
tiff, disregarding  said  contract  and  agreement,  wholly  failed  to  cut,  cure,  or 
stack  an  amount  of  grass  that  year  growing  on  said  ranch  of  defendant  equiv- 
alent to  and  capable  of  being  made  into  100  tons  of  hay  or  thereabouts,  if 
properly  and  in  due  season  cut,  cured,  and  stacked,  whereby  said  grass,  so 
neglected  by  plaintiff,  went  to  waste,  and  was  wholly  lost  to  defendant;  and, 
further,  said  plaintiff  failed  and  neglected  to  leave  upon  said  ranch  a  large 
portion  of  the  hay  cut  by  him,  but  negligently  and  carelessly  suffered  the  same 
to  take  fire  and  burn,  and  thus  become  utterly  destroyed  by  and  through  the 
negligence  of  plaintiff  and  his  employes,— said  hay,  so  destroyed  by  fire,  be- 
ing about  100  tons.  And  defendant  further  says  that  the  hay  which  was  cut 
and  stacked,  and  left  upon  said  ranch,  was  not  stacked  in  good,  thorough,  or 
workman-like  manner;  but,  on  the  contrary,  was  stacked  in  such  a  careless 
and  un workman-like  manner  that  the  major  portion  and  nearly  all  of 
said  hay  so  stacked  feU  down,  whereby  it  became  exposed  to  rain,  and  became 
greatly  deteriorated  in  quality  and  value.  (3)  That,  by  reason  of  the  failure 
of  plaintiff  to  perform  his  contract  and  agreement  as  aforesaid,  and  his  failure 
to  cut  a  large  portion  of  defendant's  grass  as  agreed,  and  the  negligence  of 
plaintiff  in  allowing  and  causing  a  portion  of  said  hay  cut  by  him  to  burn, 
and  by  his  failure  to  stack  said  hay  left  by  him  on  the  ranch  in  a  good  or 
workman-like  manner,  defendant  was  damaged  in  the  sum  of  $1,000.  (4)  De- 
mand of  judgment  against  plaintiff  in  the  sum  of  $1,000,  and  costs. 

The  terms  of  the  agreement,  as  shown  by  the  evidence,  are  sufficiently 
stated  in  the  opinion. 

Haynea,  Dunning  dh  Annis,  for  appellant.  James  W.  MoCreery,  for  ap- 
pellee. 
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Elbert,  J.  This  is  not  the  case  of  an  entire  contract  "where  an  entire 
promise  is  made  on  an  entire  consideration."  It  consequently  does  not  fall 
within  the  class  of  cases  cited  by  counsel  for  the  appellant,  where,  in  ca.se  of 
loss  by  fire  or  otherwise  before  the  work  is  completed,  the  owner  loses  his 
property,  and  the  laborer  his  work.  It  is  a  separable  contract.  No  given 
number  of  tons  were  to  be  cut.  Xo  specific  number  of  acres  were  to  be 
mowed.  ^Nfeither  the  work  to  be  done,  nor  the  amount  to  be  paid,  was  in 
gross.  The  plaintiff  was  to  "cut,  cure,  and  stack  hay  upon  the  defendant's 
ranch  at  ^2.75  per  ton,  to  be  measured  in  thirty  days."  Of  the  legal  charac- 
ter of  such  a  contract  there  can  be  no  difference  of  opinion.  1  Add.  Cont. 
392  et  seg.;  2  Pars.  Cont.  517  et  seq.  Under  it  the  plaintiff  cut,  cured,  and 
stacked  296  tons  of  hay.  Two  hundred  and  thirty-six  tons  were  measured, 
and  no  controversy  arises  respecting  thena.  Sixty  tons  were  destroyed  by 
fire,  and  the  contention  is  as  to  where  the  loss  must  fall.  Two  points  are 
made  by  the  appellant:  First,  that  all  the  hay  was  not  stacked;  second,  that 
jt  was  not  measured.  If  all  the  hay  cut  was  not  stacked,  it  would  not  pre- 
clude the  plaintiff  from  recovering  compensation  for  what  was  stacked;  nor 
does  it  appear  that  he  was  allowed  to  recover  for  hay  unstacked,  either 
burned  or  unburned.  If  the  fact  that  the  60  tons  burned  were  not  meas- 
ured could  in  any  case  affect  the  right  of  the  plaintiff  to  recover  therefor,  it 
can  have  no  such  effect  in  this  case,  in  view  of  the  evidence  showing  that  the 
time  in  which  it  should  have  been  measured  had  expired,  and  that  the  default 
was  that. of  the  defendant. 

The  loss  must  fall  upon  the  party  having  the  title  to  the  property  destroyed. 
The  hay  was  cut,  cured,  and  stacked  on  the  ranch  of  the  defendant.  The 
grass,  before  the  cutting,  was  the  property  of  the  defendant.  It  was  none 
the  less  so  after  it  was  cut,  cured,  and  stacked.  The  plaintiff  had  expended 
labor  upon  the  grass  at  an  agreed  price  per  ton, — had  made  it  into  hay, — but 
he  had  no  property  in  the  product.  The  legal  possession  was  also  that  of  the 
defendant,  and  neither  delivery  nor  acceptance  is  a  feature  in  the  case.  If 
it  can  be  said  that  the  hay,  jvfter  it  was  stacked,  was  to  any  extent  in  the 
care  and  custody  of  the  plaintiff,  the  evidence  shows  that  he  exercised  reason- 
able diligence  and  prudence  touching  its  safety,  and  the  jury  so  found.  The 
plaintiff  was  entitled  to  recover  for  the  60  tons  destroyed  by  the  fire. 

If  the  work  was  not  well  done,  the  defendant  could  recoup  his  damages; 
and  this  he  sought  to  do,  under  his  pleadings,  by  evidence  showing  that  the 
meadow  was  not  well  cut,  and  also  tliat  the  hay  was  not  well  stacked.  The 
evidence,  however,  upon  these  points,  was  conflicting,  and  we  see  no  reason 
for  disturbing  tlie  verdict  of  the  jury.  There  was  a  fatal  defect  in  the  case 
made  by  the  defendant  in  this  behalf,  in  this:  that,  while  the  evidence  tends 
to  show  that  a  portion  of  the  hay  was  not  well  stacked,  it  does  not  show  that 
the  defendant  paid  any  given  sum  for  the  restacking,  or  that  it  was  worth  any 
given  amount.  The  jury  were  left  to  conjecture  how  much,  if  anything,  the 
restacking  was  worth.  In  view  of  this,  the  objection  that  the  plaintiff,  Will- 
iams, was  permitted  to  testify  "all  that  was  stacked  was  reported  to  me, 
from  time  to  time,  as  perfectly  sound  and  good,"  becomes  unimportant.  If 
the  testimony  thus  objected  to  can  be  taken  (which  is  doubtful)  to  refer  to 
the  character  of  thestcicking,  and  not  to  the  condition  of  the  hay  when  stacked, 
it  nevertheless  concerns  an  issue  upon  which,  as  we  have  seen,  the  defend- 
ant could  not  recover  by  reason  of  his  failure  to  prove  any  damage. 

The  second  assignment  argued  by  counsel  goes  to  the  refusal  of  the  court 
to  poll  the  jury,  before  the  verdict  was  recorded,  upon  the  request  of  the  de- 
fendant. Upon  this  point  our  statute  is  silent.  It  provides  that  the  names 
of  the  jurors,  upon  their  return  into  court,  shall  be  called,  "and  tht^y  shall  be 
asked  by  the  court  or  the  clerk  whether  they  have  agreed  upon  their  verdict; 
and,  if  the  foreman  answers  in  the  afiimative,  they  shall,  on  being  required, 
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declare  the  same;"  and,  further,  that  "when  tlie  verdict  is  given,  and  is  not 
informal  or  insufficient,  the  clerk  shall  immediately  record  it  In  full  in  the 
mini:tes,and  shall  read  it  to  the  jury,  and  inquire  of  them  whether  it  be  their 
verdict.  If  any  juror  disagree,  the  jury  shall  be  again  sent  out;  but,  if  no 
disagreement  be  expressed,  the  verdict  shall  be  complete,  and  the  jury  shall 
be  discharged  from  the  case."    Sections  177,  179,  Amended  Code. 

Upon  the  right  of  a  party  to  demand  a  poll  of  the  jury  before  the  verdict  is 
recorded,  the  rulings  difPer  in  different  states.  In  some  of  the  states,  in  both 
civil  and  criminal  cases,  it  is  regarded  as  a  right  which  may  not  be  denied. 
Jackson  v.  Hawks,  2  Wend.  619;  Fax  v.  Smith,  3  Cow.  23;  James  v.  State, 
55  Miss.  57;  Johnson  v.  Hotoe,  2  Gilman,  342;  Blackley  v.  Sheldon,  7  Johns. 
32;  Rigg  v.  CooA,  4  Gilman,  336;  Lahar  v.  Koplin,  4  X.  Y.  550;  Hubble  v. 
Patterson,  1  Mo.  392;  Stewart  v.  People,  23  Mich.  76.  To  some  extent  these 
decisions  rest  upon  the  proposition  that  opportunity  should  be  given  to  the 
juror  to  correct  a  verdict  which  he  has  mistaken,  or  about  which,  upon  further 
reflection,  he  has  doubt;  and  it  is  to  be  observed  tliat  such  opportunity  is  fully 
provided  for  by  the  provisions  of  the  Code  above  quoted.  In  other  of  the 
states  it  is  regarded  as  a  matter  resting  entirely  in  the  discretion  of  the 
court,  but  which  the  court  will  generally  allow  when  there  are  any  circum- 
stances of  suspicion  attending  the  delivery  of  the  verdict.  Blum  v.  Pate,  20 
Cal.  70;  Martin  v,  Maverick,  I  McCord.  24;  Landis  v.  Dayton,  Wright,  659; 
Rutland  v.  Hathom,  36  Ga.  380;  Fellows'  Case,  5  Greenl.  333;  Com.  v. 
Roby,  12  Pick.  513;  ProfP.  Jury  Trial,  465.  It  is  a  matter  of  practice,  and  in 
civil  cases  we  see  ntf  reason  for  holding  that  either  party  may  demand  that 
the  jury  be  polled  as  a  matter  of  right.  We  think  that  such  a  request  may 
safely  and  properly  be  left  as  resting  in  the  sound  discretion  of  the  court.  If 
there  should  be  any  good  reason  for  allowing  either  party,  by  a  poll,  to  test 
the  unanimity  of  the  jury,  the  requast  should  be  granted. 

The  foregoing  constitutes  all  the  assignments  argued  by  counsel.  The 
judgment  of  the  court  below  must  be  atflrmed. 


Bamsey  c.  Pettingill. 

{Supreme  Court  of  Oregon.    November  29,  1886.) 

Review.  Wrft  op — Judgment  Appealable— Time  fob  Appeal  Passed— Civil  Code 
Or.  I  575;  Gen.  Laws,  }  119. 

UDder  the  Oregon  statute  (Civil  Code,  ?  675,  and  Gen.  Laws.  p.  478,  f  119)  pro- 
viding that  a  writ  of  review  will  lie  from  a  justice's  court  to  the  circuit  court  in 
cases  where  there  is  no  appeal,  a  review  will  not  be  allowed  where  an  appeal  could 
have  been  taken,  but  the  party  seeking  a  review  neglected  to  take  an  appeal 
within  the  time  limited  therefor. 

Appeal  from  the  judgment  of  the  circuit  court,  Josephine  county,  Oregon, 
dismissing  the  writ  of  review,  sued  out  by  appellant,  to  determine  the  regu- 
larity of  a  judgment  rendered  against  him,  and  in  favor  of  the  respondent, 
in  the  justice's  court  for  Wolf  Creek  precinct,  in  said  county.  The  writ  of 
review  was  sued  out  after  the  time  for  appeal  had  passed. 

George  H.  Burnett,  for  appellant,  Ramsey.  W,  H.  Holmes  and  B.  JV.  Hay- 
den,  for  respondent,  Pettingill. 

Stkahan,  J.  The  Civil  Code,  §  575,  provides:  "The  writ  shall  be  allowed 
in  all  cases  where  there  is  no  appeal,  or  other  plain,  speedy,  or  adequate  rem- 
edy, or  where  the  inferior  court,  ofllcer,  or  tribunal,  in  the  exercise  of  judi 
cial  functions,  appears  to  have  exercised  such  functions  erroneously,  or  to 
have  exceeded  its  or  his  jurisdiction,  to  the  injury  of  some  substantial  right 
of  the  plaintiff,  and  not  otherwise,** 

In  construing  this  section  of  the  Code,  the  course  of  judicial  opinion  has 
not  been  uniform  in  this  state.    One  case  decided  that  appeal  and  review  w«re 
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concurrent  remedies.  Schirott  v.  Phillippi,  3  Or.  484;  following  Blanchard 
V.  Bennett,  1  Or.  829. 

In  Evans  v.  Christian,  4  Or.  375,  this  court  held  that  appeal  and  review 
were  not  concurrent  remedies,  and,  to  that  extent,  overruled  the  preceding 
cases  on  that  subject.  In  that  case  it  was  further  said :  "  We  do  not  question 
the  correctness  of  the  decision  of  the  court  in  Schirott  v.  Phillippi,  so  far  as 
it  determined  the  real  question  in  that  case.  That  was  that  a  writ  of  review 
might  issue  in  a  case  (otherwise  proper)  when  the  right  to  an  appeal  once  ex- 
isted, but  had  been  lost  hy  lapse  of  time.  Milikm  v.  Huher,  21  Gal.  166; 
People  y.  Shepard,  28  Cal.  115." 

I  liave  examined  both  of  these  cases.  Neither  of  them  supports  the  doc- 
trine stated.  The  first  holds  directly  the  reverse.  In  that  case  the  court  said : 
** If  there  was  an  appeal  in  this  case,  the  limitation,  by  statute,  of  the  right 
to  bring  that  appeal  within  one  year,  does  not  make  it^  q/ter  a  year  ?ias  been 
suffered  to  elapse  without  taking  ah  appeal,  a  oase  in  which  there  was  no  ap- 
peal. In  any  view  of  the  case,  therefore,  the  writ  was  improperly  issued." 
Further:  "If  it  was  the  exercise  of  an  appellate  jurisdiction,  it  could  not  be 
done,  by  the  proceeding  of  a  writ  of  certiorari,  after  the  time  to  exercise  the 
right  of  appeal  had  elapsed."  Miliken  v.  Huher,  supra.  In  the  second 
case  cited  the  court  appeal's  to  have  decided  that  the  remedy  of  the  defendant 
was  by  appeal,  and  not  by  writ  of  review.  The  other  matter  stated  in  the 
extract  was  not  referred  to  or  noticed.  Subsequent  cases  in  California  on 
the  subject  show  that  this  court,  in  Evans  w. Christian,  supra,  misapprehended 
the  real  point  in  Miliken  v.  Huher,  supra.  Thus,  in  Bennett  v.  Wallace,  43- 
Cal.  25,  it  is  said:  **  *  «  *  But  it  is  insisted  that,  as  the  time  limited  by 
statute  for  the  taking  of  the  appeal  has  been  suffered  to  elapse,  the  case  has 
thereby  hecome  one  in  which  there  is  no  appeal,  and  is  thu^  brought  within 
the  terms  of  the  statute  referred  tp.  This  view  is  answered  by  Miliken  v. 
Huher,  21  Cal.  166.  The  statute  was  intended  to  supply  a  remedy  where 
none  existed  in  the  first  instance,  and  not  to  supplement  one  lost  through  the 
lacTies  qf  the  party  hirnself,"    Newman  v.  Superior  Court,  62  Cal.  545. 

It  thus  appears  that  the  rule  of  practice  supposed  to  have  been  sanctioned 
by  this  court  in  Evans  v.  Christian,  supra,  is  not  supported  by  authority,  and 
has  never  been  satisfactory  to  the  bar;  and,  in  my  opinion,  it  is  at  variance 
with  the  true  construction  of  the  Code.  If  an  appeal  is  given  by  law,  then  it 
must  be  deemed  to  be  an  adequate  remedy,  and  a  party  aggrieved  must  avail 
himself  of  it.  He  cannot  be  suffered  to  neglect  this  remedy  until  he  has  lost 
his  right  of  appeal,  and  then  claim  that  he  has  thereby  gained  a  new  remedy 
by  his  laches.  The  law  favors  the  diligent,  but  we  have  yet  to  learn  that  a 
litigant  ought  to  be  rewarded  because  of  his  negligence.  In  many  of  the 
states  the  right  to  the  writ  of  certiorari  is  discretionary.  In  those  cases,  if  a 
party  once  hiid  a  right  of  appeal,  certiorari  is  never  allowed  unless  his  failure 
to  appeal  is  excused  or  accounted  for  in  some  satisfactory  manner.  State  v. 
County  Court  of  Nodaway  Co,,  80  Mo.  500;  Poe  v.  Maohine-toorks,  24  W.  Va. 
517;  Payne  v.  McCahe,  87  Ark.  318;  Tilton  v.  Larimer  Co.  A.  Ass'n,  6  Colo. 
288. 

I  concur  in  what  was  said  on  this  subject  by  the  supreme  court  of  Michigan 
in  Galloway  v.Corbitt,  52  Mich.  460;  S.  C.  18  N.  W.  Rep.  218:  "This  court 
has  heretofore  expressed  its  disapprobation  of  the  practice  of  taking  advan- 
tage  of  technical  errors  in  the  proceedings  before  justices  of  the  peace  by  the 
process  of  certiorari;  thus  converting  what  was  designed  to  be  a  speedy  and 
inexpensive  court  for  the  trial  of  causes  into  a  costly  and  dilatory  tribunal, 
and  often,  in  its  practical  operation,  through  serious  delays,  defeating  the 
ends  of  justice;  and  we  are  of  the  opinion  that,  except  for  errors  which  go  to 
the  foundation  of  the  action,  the  proper  remedy  is  by  appeal."  Erie  Pres. 
Co.  V.  Witherspoon,  49  Mich.  377;  S.  C.  13  N.  W.  Bep.  781. 

It  is  proper  to  say,  in  this  connection,  that  no  attorney  or  party  is  respon* 
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Bible  for  this  practice.  They  did  not  introduoe  it,  and  they  could  not  abolish 
it.  It  owes  its  origin  entirely  to  what  must  be  regarded  as  an  oversight  on 
the  part  of  this  court;  and,  as  long  as  that  rule  is  recognized  here,  it  must  be 
expected  that  parties  will  avail  themselves  of  it.  Therefore  the  case  of  Efh 
ansY,  Christian^  supra,  and  other  cases  in  this  court  which  hold  that  a  party 
may  have  a  writ  of  review  in  cases  where  he  once  had  a  right  of  appeal,  but 
lost  it  by  lapse  of  time,  or  neglected  or  omitted  to  avail  himself  of  it,  must  be 
regarded  as  overruled.  The  writ  of  review  can  issue  "where  there  is  no  ap- 
peal;" but  where  the  right  of  appeal  once  existed,  and  is  lost  by  lapse  of 
time,  the  controversy  cannot  be  reopened  by  means  of  the  writ. 

The  application  of  these  principles  disposes  of  this  case.  Here  the  appel- 
lant had  a  right  of  appeal  from  the  judgment  of  the  justice  in  favor  of  Pet- 
tingill.  He  did  not  avail  himself  of  that  right  within  the  time  limited  by  law. 
I  do  not  think  the  right  to  have  a  writ  of  review  exists  in  such  case.  It  fol- 
lows, therefore,  that  the  judgment  of  the  court  below  miist  be  affirmed. 

ON  PETITION  FOR  BEHEARINQ. 
(December  13,  1866.) 
Strahan,  J.  The  appellant  has  filed  a  petition  for  a  rehearing  in  this 
cause,  mainly  for  the  reason  that,  in  the  opinion  filed,  section  119,  p.  478, 
Oen.  Laws,  was  not  noticed.  In  reaching  the  conclusion  already  announced 
the  effect  of  tliat  section  was  considered,  but  by  oversight  it  was  not  referred 
to.  It  is  insisted,  in  effect,  that  section  119  malces  appeal  and  review  bon- 
current  remedies,  and  that  the  party  can  pursue  either  at  his  pleasure.  That 
section  provides:  "No  provision  of  this  act  in  relation  to  appeals,  or  the  right 
of  appeal  in  either  civil  or  criminal  cases,  must  be  construed  so  as  to  prevent 
either  party  to  a  judgment  given  in  a  justice's  court  from  having  the  same 
reviewed  in  the  circuit  court  for  errors  in  law  appearing  upon  the  face  of 
such  judgment,  or  the  proceeding  connected  therewith,  as  provided  in  title  1, 
chapter  1^  of  the  Code  of  Civil  Procedure,^*  That  title  authorizes  review 
''when  there  is  no  appeal,"  and  therefore  section  119  must  be  held  to  recog- 
nize the  right  of  review,  subject  to  that  limitation .  As  I  understand  it,  Evans 
V.  Christian,  4  Or.  876,  and  Sellers  v.  City  of  Corvallis,  5  Or.  272,  each  in- 
volved this  construction  of  section  119,  and  to  that  extent  they  are  approved. 
If  section  119  had  been  constrned  to  give  a  general  right  of  review,  as  now 
contended  for  by  appellant's  counsel,  the  court  could  not  have  reached  the 
conclusion  which  it  did  in  those  cases.    The  rehearing  will  be  denied. 


a4  Or.  300) 

State  v.  Saunders. 

(duprems  Court  of  Oregon,    December  15,  1886.) 

1.  EviDKWCE— Dying  Declarations— Ck)N8TiTDTioKAL  Law. 

In  atrial  for  murder  the  adnifasion  of  declarations  of  the  deceased  as  to  the  cause 
of  his  death  is  not  a  violation  of  the  coni^titutional  right  of  the  accused  to  meet  the 
witnesses  face  to  face. 

2.  Samb— When  Admissible. 

There  being  other  evidence  of  the  killing  does  not  necessarily  preclude  the  ad- 
mission of  dying  declarations.^ 
8.  Same— Whetheb  Conclusions  of  Deceased  ob  not. 

The  statement  of  deceased,  '*He  shot  me  like  a  dog/*  is  descriptive  of  the  man- 
ner of  the  killing,  and  not  inadmissible  as  a  conclusion  of  the  deceased.^ 
4.  JuBY— Competency— Challenges  for  Cause— Dischetion  of  Coubt. 

The  allowance  of  challenges  for  cause  is  a  matter  of  discretion  for  the  trial  court; 
and  where,  in  a  trial  for  murder,  it  appeared  that  the  jurors  challenged  had,  to  some 
extent,  formed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  which  they 

1  Ab  to  when  dying  declarations  are  admissible  in  evidence,  and  of  what  such  decla- 
rations must  consist,  see  State  v.  Leeper,  (Iowa,)  30  N.  W.  Hep.  501,  and  note. 
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said  would  require  evidence  to  remove,  but  tliought  they  could  try  the  case  impar- 
tially, and  their  Impressions  had  been  formed  from  newspaper  accounts  and  gen- 
eral rumor,  the  judgment  will  not  be  reversed  ;  the  discretion  of  the  court  not  ap- 
pearing to  have  been  abused. 

6.  Criminal  Law — iNgTRUcrioN  as  to  Kbepinq  Juribs  Togbthkb  till  Thby  Agree. 
An  instruction  telling  the  jury  the  effect  of  a  disagreement  at  common  law,  and 
of  how  juries  were  kept  together  until  Ihey  did  agree,  tlie  mitigation  of  the  rule  in 
the  United  States,  and  remarking  to  them  "that  tliey  would  have  to  remain  together 
and  could  not  separate  until  they  agreed  on  a  verdict,  and  brought  it  into  court,  la 
not  error. 

6.  Witness — Cross-Examination— Accused  Witness  in  Own  Behalf. 

Under  Laws  Or.  1880,  p.  28,  providing  that,  when  the  accursed  oflFers  himseff  as  a 
witness  in  his  own  behalf,  '"  the  oifer,  when  so  made,  shall  be  deemed  to  have  given 
to  the  prosecution  a  right  to  cross-examine  him  upon  all  the  facts  to  which  he  has 
testified,  tending  to  his  conviction  or  acquittal,"  it  is  error  to  permit  the  accused  to 
be  asked  on  his  cross-examination  questions  not  relating  to  facts  to  which  he  has 
testified  on  his  examination  in  chief  with  a  view  to  discrediting  him.^ 

Weatherford  <&  Blackburn  and  John  Burnett,  for  appellant,  Saunders.  /. 
/.  Whitney  and  William  M.  Ramsey ^  for  the  State. 

Thayeb,  J.  The  appellant  was  indicted,  tried,  and  convicted  of  murder  in 
the  first  decree  before  the  circuit  court  for  the  county  of  Linn.  Prom  that 
conviction  he  has  appealed  to  this  court,  and  alleges  several  grounds  of  error 
for  which  he  claims  the  judgment  should  be  re  versed  and  a  new  trial  granted. 
The  main  errors  assigned  are:  First,  the  admission  of  the  dying  declaration 
of  the  party  whom  he  is  alleged  to  have  murdered;  secoTid^  permitting  im- 
proper questions  to  be  asked  the  appellant  when  on  the  stand  as  a  witness  in 
his  own  behalf,  and  compelling  him  to  answer  them ;  third,  erroneous  instruc- 
tions given  by  the  court  to  the  jury  in  regard  to  the  manner  of  their  delibera- 
tions, of  the  necessity  of  their  agreeing  upon  a  verdict,  and  remarking  to 
them  in  the  charge  that  they  would  be  kept  together  until  they  had. agreed 
upon  their  verdict;  B,ii^,  fourth,  error  in  the  court  in  overruling  certain  chal- 
lenges made  for  cause  to  certain  of  the  jurors  drawn  to  try  the  appellant  upon 
the  charge.  We  have  examined  these  various  grounds  with  a  considerable 
diligence,  and  will  briefly  state  the  conclusions  at  which  we  have  arrived. 

In  regard  to  evidence  of  dying  declarations  in  such  a  case,  it  is  contended 
by  the  appellant^s  counsel  that  they  are  not  admissible  at  all,  in  view  of  the 
constitutional  immunity  that  a  party  accused  of  an  offense  shall  have  the 
right  to  be  confronted  by  the  witnesses  against  him;  and  that,  if  receivable 
at  all,  it  must  be  in  a  case  where  no  other  evidence  of  the  killing  is  obtain- 
able; that  their  admission  as  evidence  is  only  upon  the  ground  of  necessity, 
which  did  not  exist  in  this  case,  as  the  killing  was  admitted.  This  character 
of  testimony  has  been  regarded  as  competent  for  a  very  long  time, — long  be- 
fore the  adoption  of  the  constitutional  guaranty  in  favor  of  accused  parties 
above  refened  to,  and  has  universally  been  admitted  since, — and  we  could 
not  determine  that  the  bill  of  rights  contained  in  the  constitution  of  this  state 
had  changed  the  rule  without  exhibiting  great  arrogance  upon  our  part.  The 
appellant's  counsel  seemed  to  think  that  the  declaration  that  '*  in  all  criminal 
prosecutions  the  accused  shall  have  the  right  to  meet  the  witnesses  face  to 
face"  could  have  been  nothing  less  than  that  they  should  be  living  and  present 
in  court  when  their  testimony  is  delivered.  But  the  right  to  offer  that  char- 
acter of  proof  is  not  restricted  to  the  side  of  the  prosecutor;  it  is  equally 
admissible  in  favor  of  the  party  charged  with  the  death.  1  Greenl.  Ev.  § 
169.  The  objection  to  it,  therefore,  might,  if  sustained,  operate  very  injuri- 
ously to  an  accused ;  and  the  clause  in  the  bill  of  rights,  if  construed  as  the 
counsel  contended  it  should  be,  have  the  effect  to  deprive  the  latter  of  an  im- 
portant right.     The  rule,  although  sanctioned  by  constitutional  declaration, 

iSee  State  v.  Pfefferle,  (Kan.^  ante,  406,  and  note;  State  v.  Elliott,  (Mo.)  2  S.  W.  Rep. 
411 ;  State  v.  Beeman.  Id.  407. 
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like  all  general  rnles,  has  its  exceptions.  It  does  not  apply  to  such  document- 
ary evidence  to  establish  collateral  facts  as  would  be  admissible  under  the 
rules  of  common  law  in  other  cases,  (Cooley,  Const.  Lim.  note  2,  318;)  and 
the  exceptions  to  it,  as  Judge  Cooley  says,  at  same  page  of  that  work,  "are  of 
cases  which  are  excluded  from  its  reasons  by  their  peculiar  circumstances." 
The  admission  of  dying  declarations  has  uniformly  been  held  to  be  one  of  the 
exceptions;  and  it  would  be  folly  for  this  court  to  attempt  to  ovei-throw  the 
numerous  decisions  to  that  effect.  There  being  other  evidence  of  the  killing 
would  not,  necessarily,  preclude  the  admission  of  such  declarations.  They  are 
admitted  upon  the  presumption  that  there  is  no  other  evidence  ris  satisfactory, 
though,  doubtless,  the  origin  of  the  rule  was  the  inability  to  prove  the  act  by 
any  other  testimony.  The  trial  judge  has  so  much  better  opportunity  than 
this  court  to  determine  questions  of  that  character  that  it  would  not  be  proper 
to  interfere  with  the  decision  of  the  former,  unless  a  clear  case  of  error  is 
shown  to  have  been  committed. 

Complaint  is  made,  also,  that  the  declarations  of  the  party  slain  in  the 
present  case  were  not  as  to  facts  entirely,  but  embraced  conclusions, — that 
part  of  them,  particularly,  in  which  the  deceased  said:  "He  shot  me  down 
like  a  dog."  Declarations  of  a  party  in  extremis^  iii  order  to  be  admissible, 
must  be  as  to  facts,  and  not  to  conclusions.  They  are  permitted  as  to  those 
things  to  which  the  deceased  would  have  been  competent  to  testify  if  sworn 
in  the  case.  1  Greenl.  Ev.  §  159.  But  I  do  not  think  the  expression  of  the 
deceased  a  conclusion.  It  was  given  as  part  of  liis  narrative  relating  to  the 
affair,  and  I  think  it  was  merely  intended  to  illustrate  the  lack  of  provocation, 
and  the  wantoness  in  which  the  appellant  did  the  act.  It  was  descriptive  of 
the  manner  in  which  the  act  was  committed.  It  conveyed  the  idea  that  the 
appellant  disregarded  the  claims  of  humanity,  and,  without  giving  him  any 
warning,  wantonly  shot  him.  It  was  the  statement  of  a  fact  made  by  way 
of  illustration. 

The  overruling  of  certain  of  appellant's  challenges  to  jurors  called  to  try 
the  case  is  another  question  left  largely  to  the  discretion  of  the  presiding 
judge  at  the  trial.  Cases  of  homicide  are  calculated  to  create  excitement  and 
comment;  and,  where  information  is  so  readily  and  generally  diffused  through- 
out the  entire  community  as  in  this  age  of  newspapers,  the  acts  and  circum- 
stances attending  such  an  affair  are  liable  to  be  known  and  understood  exten- 
sively. It  becomes  difficult,  therefore,  to  select  a  jury  in  a  community  where 
it  has  occurred,  without  drawing  jurors  who  know  more  or  less  about  the 
case.  The  person  accused  of  a  crime  is  entitled  to  a  fair  and  impartial  trial. 
Bat  does  it  necessarily  follow  that  because  men  read  and  are  informed  in  i*e- 
gard  to  the  current  events  of  the  day,  that  they  are  thereby  disqualified  to  act 
as  such  jurors?  This  depends  much  upon  the  credulity  of  the  person,  and 
the  tenacity  with  which  they  adhere  to  preconceived  notions.  It  hai*dly  seems 
possible  that  a  sensible  person  would  allow  impressions  from  such  a  source  to 
affect  his  deliberations  and  verdict  as  a  juror  in  so  important  a  matter.  The 
judge  who  tries  the  case  determines  the  sufficiency  of  the  challenge  to  the 
juror.  If  made,  as  in  this  case,  for  actual  bias,  and  is  denied  by  the  opposite 
party,  testimony  is  given  upon  the  question,  and  upon  that  testimony  the  suf- 
ficiency of  the  challenge  is  determined.  The  point  to  be  determined  is  whether 
there  exists  such  a  state  of  mind  upon  the  part  of  the  juror,  in  reference  to  the 
party  challenging,that  he  cannot  try  the  case  impartially,  and  without  prejudice 
to  the  party's  substantial  rights ;  and  this,  the  statute  says,  must  be  determined 
by  the  exercise  of  a  sound  discretion.  The  evidence  in  this  case  upon  the 
question  of  the  qualification  of  the  jurors  challenged,  showed  that  they  had, 
to  some  extent,  formed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused 
which  they  said  would  require  evidence  to  remove,  but  thought  they  could 
try  the  case  impartially.  The  trial  judge  heard  their  testimony,  had  an  op- 
portunity to  observe  their  manner,  and  deemed  them  quidified  to  sit  in  the 
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case.  Unless,  therefore,  we  conclude  there  has  been  an  abase  of  discretion, 
we  have  no  right  to  interfere  in  the  decision  npon  that  point.  It  was  a  ques* 
^ion  of  fact  to  be  determined.  The  impression  or  opinion  the  jurors  had 
formed  was  from  newspaper  accounts  and  general  rumor,  and  the  circuit 
court  had  a  better  understanding  of  the  extent  of  the  opinion  than  we  can  ob- 
tain from  the  bill  of  exceptions.  This  court  ought  not  to  reverse  a  judgment 
upon  such  grounds,  unless  the  evidence  of  the  juror's  incompetency  is  pretty 
clear  and  certain, — at  least  shows  some  cogent  circumstances  against  it, — cir- 
cumstances of  a  nature  calculated  to  impress  upi»n  the  mind  of  the  juror  a 
conviction,  such  as  having  heard  the  testimony  in  the  case,  read  a  detailed 
statement  of  it,  or  been  told  it  by  some  one  claiming  to  know. 

The  objection  to  the  instructions  to  the  jury,  as  to  their  duties,  telling  them 
the  effect  of  a  disagreement  at  common  law,  and  of  how  juries  were  kept  to- 
gether until  they  did  agree,  the  mitigation  of  the  rule  in  the  United  States, 
and  remarking  to  them  that  they  would  have  to  remain  together,  and  could 
not  separate,  until  they  agreed  on  a  verdict,  and  brought  it  into  court,  can- 
not lye  entertained.  It  was  proper  for  the  court  to  inform  the  jury  respect- 
ing their  duty;  advise  them  how  they  should  consider  the  matter  before  them, 
and  the  course  to  pursue  in  reaching  a  conclusion.  Nor  should  the  conclud- 
ing remark  in  the  charge  be  construed  as  any  determination  to  keep  them  to- 
gether until  they  had  agreed,  or  an  indication  that  the  case,  in  the  mind  of 
the  court,  was  so  plain  that  they  would  not  be  justified  in  faih'ng  to  agree. 
The  court  was  evidently  endeavoring  to  administer  the  law  fairly  and  hon- 
estly, and  I  am  satisfied  that  the  apprehension  of  counsel  that  the  course  pur- 
sued was  improper  arises  from  a  zeal  for  their  client,  and  an  overzealousness 
that  his  rights,  under  the  law,  have  been  disregarded.  The  court  had  a  re- 
sponsibility to  discharge,  and,  so  far  as  anything  appears  in  the  transcript, 
did  it  conscientiously.  The  jury  must  have  understood  that  they  would  be 
discharged  if  not  able  to  agree  from  what  the  court  expressly  told  them. 

The  next  and  last  ground  of  error  involves  the  right  of  the  attorney  for 
the  stute  to  examine  the  appellant  while  on  the  stand  as  a  witness-  This 
presents  the  most  serious  question  in  the  case  by  far.  It  appears  that  the  ap- 
pellant offered  himself  as  a  witness  in  his  own  behalf,  and  testified  to  the  cir- 
cumstances of  the  killing.  After  having  given  in  his  evidence  upon  that 
point,  the  state's  attorney  asked  him  the  following  questions:  "Did  you  not 
kill  a  man  in  Texas  before  coming  here?"  "How  often  have  you  been  with- 
out it  [referring  to  a  pistol]  within  the  last,  six  months?"  "Was  it  not  true 
that  when  at  Corvallis  you  were  at  target  practice  most  of  the  time?"  "You 
are  a  center  shot?"  To  each  of  which  questions  the  appellant's  counsel  ob- 
jected, upon  the  grounds  that  it  was  improper,  immaterial,  incompetent,  and 
not  cross-examination.  The  court  overruled  the  several  objections,  and  re- 
quired the  appellant  to  answer  the  questions,  and  he  made  qualified  affirma- 
tive answers  to  them  all.  To  each  of  the  rulings  upon  the  admissibility  of 
this  evidence  the  appellant's  counsel  saved  an  exception. 

The  discussion  of  these  exceptions  has  taken  a  wide  range.  Authorities 
from  a  number  of  the  states  have  been  cited  to  show  that,  when  a  defendant 
in  a  criminal  case  becomes  a  witness  in  his  own  behalf,  he  subjects  himself 
to  the  same  liabilities  on  cross-examination  as  other  witnesses.  In  support 
of  this  proposition  counsel  for  the  state  have  cited  decisions  from  Maine,  New 
Hampshire,  New  York,  Iowa,  Missouri,  Nevada,  Connecticut,  Maryland, 
Massachusetts,  and  perhaps  other  states, — at  least  they  could  have  cited  de- 
cisions from  Indiana,  and  probably  from  Minnesota,  to  the  same  effect.  I 
have  examined  the  statutes  of  several  of  those  states,  and,  so  far  iis  I  have 
been  able  to  ascertain,  have  found  that  they  provide  tliat  the  defendant  is  en- 
titled to  offer  himself  generally  as  a  witness  in  his  own  behalf,  and  no  restric- 
tion is  placed  upon  the  extent  of  the  cross-examination.  The  statute  of  this 
state  which  permits  a  defendant  in  a  criminal  case  to  offer  himself  as  a  wit- 


Digitized  by 


Google 


Or.]  STATE  V.  SAUNDEB8.  445 

ness  in  his  own  behalf  provides  that  the  offer,  when  so  made,  shall  be  deemed 
to  have  given  to  the  prosecution  a  right  to  cross-examine  him  upon  all  the 
facts  to  which  he  has  testified  tending  to  his  conviction  or  acquittal.  Laws 
1880,  pp.  28,  29.  The  question,  therefore,  is  how  far  he  subjects  himself  to 
cross-examination  under  that  statute.  It  is  very  likeiy  that,  if  the  statute 
contained  no  limitation  as  to  the  extent  of  the  cross-examination  of  a  defend- 
ant in  such  a  case,  he  would  occupy  the  same  footing  as  any  other  witness, 
if  he  chose  to  take  the  stand,  altliough  some  of  the  decisions  from  the  states 
in  which  no  limitation  is  imposed  upon  the  cross-examination  liold  that  the 
cross-examination  of  a  defendant,  in  such  a  case,  should  not  there  be  allowed 
the  same  latitude  permitted  in  the  cross-examination  of  a  witness  not  a  party 
defendant.  The  ground  of  the  distiuction  was  an  apprehension  tiiat  the  de- 
fendant, in  such  case,  might  be  convicted  of  one  offense  upon  his  admission 
that  he  had  committed  others.  People  v.  Brown,  T2  K.  Y.  571.  It  seems  to 
me  that  this  distinction  is  very  properly  made,  conceding  that  an  ordinary 
witness  may  be  interrogated  upon  his  cross-examination  as  to  whether  he  has 
not  committed  other  offenses  that  cannot  affect  him  beyond  liis  credit  in  the 
particular  case,  unless  it  expose  him  to  prosecution,  and  theii  he  can  claim 
his  privilege;  but,  as  regards  the  party  accused,  such  examination  operates  as 
a  two-edged  sword.  It  would  not  only  impair  his  credit  as  a  witness,  but 
create  a  strong  prejudice  in  the  minds  of  the  jury  against  him,  and  be  a  ma- 
terial aid  towards  convicting  him.  Unless,  therefore,  a  defendant  in  a  crim- 
inal prosecution  is  as  pure  as  the  icicles  which  form  on  Diana's  temple,  he 
had  better  keep  off  tlie  witness  stand  if  the  prosecution  is  at  liberty  to  ran- 
sack his  past  life.  Place  a  person  on  trial  upon  a  criminal  charge,  and  allow 
the  prosecution  to  show  by  him  that  he  has  before  been  implicated  in  similar 
affairs,  no  matter  what  explanation  of  them  he  attempts  to  make,  it  will  be 
more  damaging  evidence  against  him,  and  conduce  more  to  his  conviction, 
than  direct  testimony  of  his  guilt  in  the  particular  case.  Every  lawyer  who 
has  had  any  particular  experience  in  criminal  trials  knows  this,— knows  that 
juries  are  inclined  to  act  from  impulse,  and  to  convict  parties  accused  upon 
general  principles.  An  ordinary  juror  is  not  liable  to  care  about  such  a  par- 
ty's guilt  or  innocence  in  the  particular  case  if  they  think  him  a  scapegrace 
or  vagabond.  That  is  human  nature.  The  judge  might  demurely  and  dig- 
nifiedly  tell  them  that  they  must  disregard  the  evidence  except  so  far  as  it 
tended  to  Impeach  the  testimony  of  the  party;  but  wliat  good  would  that  do? 
And  it  is  not  at  all  improbable  but  that  he  himself  would  imbibe  some  of  the 
prejudice  which  proof  of  the  character  referred  to  is  liaf^le  to  engender.  Such 
a  practice  would  necessarily  prevent  the  party  accused  from  ever  offering 
hims'elf  as  a  witness,  which  would  leave  the  jury  to  conjecture,  and  speculate 
why  he  pursue-d  such  course,  and  often,  very  probably,  they  would  draw  an 
unfavorable  inference  from  the  circumstance. 

The  legislature  of  this  state  evidently  believed,  when  it  adopted  the  act  re- 
ferred to,  that  the  cross-examination  of  the  defendant  as  a  witness  should  be 
restricted.  No  one  will  claim,  who  reads  the  act,  but  that  such  restriction 
was  intended.  The  question,  however,  is  how  far  it  extends.  Counsel  for 
the  state  insists  that  it  extends  no  further  than  to  prevent  the  prosecution 
from  compelling  the  defendant  to  be  a  witness  against  himself;  that  he  may 
be  required  to  answer  any  question  that  will  cast  discredit  upon  his  testimony 
without  overstepping  the  limit  imposed  by  the  legislature.  But  how  can  he 
testify  to  his  own  infamy,  as  we  have  shown,  without  prejudicing  his  defense, 
and  furnishing  an  argument  in  favor  of  his  guilt?  If  he  were  shown  to  be  a 
person  who  had  been  guilty  of  similar  acts,  whose  history  was  marked  by  a 
career  of  crime,  and  who  had  been  a  constant  violator  of  the  law,  would  it 
not  render  it  more  reasonable  that  he  was  guilty  in  the  particular  case?  And 
why  not  follow  the  plain  reading  of  the  statute,  and  its  obvious  meaning? 
It  says  that,  when  he  offers  his  testimony  as  a  witness  in  his  own  behalf,  "he 
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shall  be  deemed  to  have  given  to  the  prosecution  a  right  to  cross-examine  him 
upon  all  facts  to  tcMch  he  has  testified,'^  There  is  no  mistaking  the  inten- 
tion of  the  legislature  in  the  matter.  It  permitted  the  defendant  in  a  crim- 
inal prosecution  to  be  a  witness  in  his  own  behalf,  and  subjected  him  to  a 
cross-examination  as  to  the  facts  to  which  he  should  testify,  and  the  courts 
cannot  extend  the  right  beyond  that. 

Three  of  the  states  of  the  Union  have  adopted  similar  provisions, — Califor- 
nia, Missouri,  and  Michigan, — and  their  courts  have  construed  them. 

In  People  v.  O'Brien,  66  Cal.  602,  S.  C.  6  Pac.  Rep.  695,  the  accused  in  a 
prosecution  for  embezzlement  offered  himself  as  a  witness.  Upon  his  exam- 
ination in  chief  his  testimony  was  confined  to  the  alleged  embezzlement;  but 
upon  cross-examination  he  was  examined  generally  as  a  witness  in  the  case, 
which  course  was  objected  to  by  his  counsel.  The  supreme  court  in  bank, 
jifter  referring  to  an  article  in  the  constitution  of  that  state  which  declares 
that  no  person  shall  be  compelled,  in  any  criminal  case,  to  be  a  witness  against 
himself,  and  to  the  statute  which  provided  that,  if  he  offered  himself  as  a 
witness,  he  might  be  cross-examined  as  to  all  matters  about  which  he  was 
examined  in  chief,  held  that  it  was  only  under  and  by  virtue  of  that  provis- 
ion that  the  defendant  in  such  a  case  could  be  a  witness  at  all;  and  that  when 
called  in  his  own  behalf,  and  examined  respecting  a  particular  fact  or  mat- 
ter in  the  ciise,  the  right  of  cross-examination  was  confined  to  the  fact  or 
matter  testified  to  on  the  examination  in  chief;  that  such  was  the  express 
language  of  the  statute;  and  that,  when  the  court  allowed  the  prosecution  to 
make  the  defendant  a  general  witness  in  its  behalf,  it  invaded  a  right  se- 
cured to  the  defendant,  not  only  by  the  statute,  but  by  the  constitution. 

In  State  v.  Porter,  75  Mo.  171,  177,  in  determining  a  similar  question 
under  a  late  statute  of  that  state,  the  court  says:  "The  court  erred  in  per- 
mitting the  state's  attorney  to  cross-examine  the  defendant  in  relation  to  mat- 
ters to  which  he  did  not  testify  in  his  own  examination  in  chief.  Under  the  act 
of  1877  it  was  held,  in  State  v.  Clinton,  67  Mo.  380;  State  v.  Cox,  Id.  392; 
State  V.  Rugan,  68  Mo.  214;  and  State  v.  Testerman,  Id.  408,— that,  if  a  de- 
fendant in  a  criminal  cause  availed  himself  of  the  privilege  of  testifying  in  his 
own  behalf,  the  same  latitude  of  cross-examination  would  be  allowed  the  state 
as  in  the  case  of  any  other  witness ;  but  that  act  was  amended  at  the  last  ses- 
sion of  the  general  assembly,  and  he  now  can  be  cross-examined  only  as  to 
matters  testified  to  by  him  in  his  examination  in  chief." 

In  Qale  v.  People,  26  Mich.  157,  where  it  appears  a  defendant  had  made  a 
statement  in  a  criminal  prosecution  against  him,  in  accordance  with  the  laws 
of  that  state,  and  upon  which  the  prosecution  was  entitled  to  cross-exaniine 
him,  a  similar  question  was  determined.  In  passing  upon  the  case.  Judge 
CooLEY,  who  delivered  the  opinion  of  the  court,  at  page  159.  said:  "A  more 
serious  question  arises  upon  the  cross-examination  ot  the  defendant.  His 
statement  covered  the  whole  case,  and  he  was  cross-examined  on  it  without 
objection.  The  prosecution  then,  after  inquiring  about  the  former  place  of 
residence  of  respondent,  produced  several  letters  in  view  of  the  jury,  and, 
from  what  they  purported  to  contain,  interrogated  the  respondent  whether  he 
had  lived  or  been  in  a  number  of  places  named,  and  whether  at  one  he  had 
not  been  arrested  on  a  charge  of  murder,  and  at  others  also  had  been  arrested, 
and  at  others  still  been  put  in  jail.  All  of  these  questions  were  objected  to, 
but  "were  sustained  by  the  court,  and  were  answered.  The  court,  however, 
informed  the  prisoner,  after  the  first  had  been  put  and  answered,  that  it  was 
his  privilege  to  answer  any  question,  or  to  decline  to  answer,  just  as  he  saw 
fit.  If  the  questions  were  improper,  it  must  be  apparent  that  the  error  was 
not  cured  by  the  instruction  to  the  prisoner  that  he  might  decline  to  answer 
at  his  option.  When  the  judge  sustained  the  exceptions,  he  decided,  in 
effect,  that  they  were  proper  to  be  put  and  answered;  and,  had  the  prisoner 
declined  to  answer  any  of  them,  he  would  have  been  put  in  the  position  be- 
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fore  the  jury  of  coming  upon  the  stand  iu  his  own  exculpation,  and  then  re- 
fusing to  make  his  disclosure  as  full  as  the  rules  of  law  required.  An  un- 
favorable inference  upon  the  rainda  of  the  jury  must  inevitably  have  been 
produced,  which,  in  this  case,  would  have  been  increased  by  the  exhibition 
of  letters,  brought  out  before  the  jury  for  no  purpose  that  we  can  conceive 
unless  to  convey  the  impression  that  they  contained  damaging  disclosures  re- 
garding the  prisoner,  which  he  must  either  admit,  or  falsify  the  facts.  If, 
therefore,  the  questions  were  improper  in  themselves,  the  error  was  a  serious 
one.  And  we  have  no  doubt  of  their  impropriety.  The  statute  provides  that 
the  defendant  in  a  criminal  case  shall  be  at  liberty  to  make  a  statement  to  the 
court  or  jury,  and  may  be  cross-examined  upon  any  such  statement."  And 
after  refeiTing  to  People  v.  Thomas,  9  Mich.  321,  where  it  was  held  that  a 
cross-examination  on  such  a  statement  would  not  be  allowed  ta  go  beyond 
it, — could  not  extend  over  the  entire  issue,  as  it  might  if  he  were  a  general 
witness,  or  into  any  of  the  collateral  inquiries  whereby  a  witness'  credit  or 
memory  is  sometimes  tested, — and  after  expressing  an  approval  of  that  case, 
the  learned  judge  proceeded:  "We  have  frequently  had  occasion  to  remark 
on  the  benedcent  purpose  which  the  statute  of  1861  had  in  view,  and  to  ob- 
serve that  practically  it  had  tended  to  the  furtherance  of  justice;  but  it  can 
only  have  this  effect  when  administered  in  the  spirit  which  led  to  its  adop- 
tion. Few  men,  however  innocent,  could  safely  go  upon  the  stand  to  answer 
a  criminal  charge  if  they  must,  at  their  peril,  be  prepared  to  give  satisfac- 
tory answers  to  questions  regarding  their  whole  former  life,  or,  if  they  de- 
clined to  do  so,  have  their  triers  informed  that  the  information  they  declined 
to  give  it  was  proper  for  the  prosecution  to  call  out,  and  that  the  refusal  to 
respond  to  the  questions  justly  subjected  them  to  unfavorable  inferences. 
Such  would  be  the  practical  result  of  a  refusal  to  answer  an  interrogatory 
which  the  court  had  sustained  after  objection  made. 

This  court,  at  the  March  term,  1885,  had  occasion  to  pass  upon  the  eifect  of 
this  same  statute  in  the  case  of  State  v.  Lurch,  12  Or.  99 ;  S.  C.  6  Pac.  Rep.  408. 
That  was  a  case  of  uttering  a  forged  note .  The  defendant  offered  hi mself  as  a 
witness,  and,  after  his  examination  in  chief,  the  state's  attorney  asked  him 
to  write  his  name,  and  that  of  the  other  party  to  the  note  which  he  was  al- 
leged to  have  forged,  and  the  court  required  him  to  do  so,  against  the  objec- 
tion of  his  counsel.  The  court  held  that  it  was  error,  and  reversed  the  judg- 
ment upon  the  ground  that  the  prosecution,  in  its  cross-examination,  was 
confined  to  the  matters  to  which  the  defendant  had  testified. 

It  is  claimed  by  the  appellant's  counsel  that  the  questions  propounded  to 
appellant  when  on  the  stand  as  a  witness  could  not  properly  have  been  put 
to  a  general  witn^s.  That  matter  was  pretty  thoroughly  considered  by  this 
court  in  State  \,  Bacon,  9  Pac.  Rep.  393.  The  court  there  held  that  it  was 
in  the  discretion  of  the  trial  court  to  permit  a  witness  to  be  asked,  on  cross- 
examination,  whether  he  had  ever  been  arrested  for  a  felony  when  the  object 
of  the  question  was  to  test  the  credibility  of  the  witness,  and  not  simply  to 
disgrace  him.  Whether  the  questions  asked  the  appellant,  before  referred  to, 
tended  to  discredit  him  is  very  doubtful  to  my  mind.  It  seems  to  me  that 
they  were  more  calculated  to  elicit  from  him  a  state  of  facts  tending  to  show 
that  he  was  a  kind  of  man  that  would  be  likely  to  commit  a  homicide.  But, 
be  that  as  it  may,  I  am  satisfied  that  the  counsel  for  the  state  had  no  right  to 
ask  the  questions,  as  the  appellant  had  not  testified  to  any  such  facts.  The 
inquiry  related  to  a  purely  collateral  matter,  and  was  highly  prejudicial  to 
the  appellant.  The  right  to  call  out  such  evidence  gave  the  prosecuting  at- 
torney the  right  to  comment  upon  it,  and  to  draw  inferences  and  deductions 
therefrom;  and  no  character  of  proof,  in  ray  opinion,  would  be  more  potent 
to  Influence  a  conviction  than  that.  I  think  it  was  entirely  improper  to  per- 
mit such  inquiries  to  be  made,  and  for  that  reason  the  judgment  of  the  con- 
viction should  be  reversed,  and  a  new  trial  ordered. 
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Loud,  C.  J.,  {concurring,)  The  question  here  is  whether  oar  statute  fixes 
a  limitation  to  the  cross-examination  that  does  not  exist  in  the  case  of  other 
witnesses.  Quite  a  number  of  cases  were  cited  to  the  effect  that,  when  a  de- 
fendant in  a  criminal  action  offers  himself  as  a  witness  in  his  own  behalf, 
he  occupies  the  position  of  any  other  witness, — may  be  cross-examined  as  to 
any  matter  pertinent  to  the  issue,  may  be  contradicted  and  impeached  as  any 
other  witness,  and  may  be  subjected  to  the  same  tests.  The  fact  that  lie  is  a 
party  makes  no  difference.  It  neither  increases  nor  diminishes  his  riglits  or 
privileges  as  a  witness,  but  subjects  him  to  the  same  latitude  and  same  limit- 
ation in  his  cross-examination  as  are  applicable  to  any  other  witness.  It 
will  be  noted,  however,  that  the  statutes  under  which  these  decisions  have 
been  made  have  fixed  no  limitation  as  to  the  rights  of  the  party  defendant 
when  he  voluntarily  places  himself  upon  the  witness  stand,  although  the 
reasoning  of  some  of  them  is  broad  enough  to  oover  the  case  in  hand  under 
our  statute.  Our  statute  provides  that,  when  the  party  accused  offers  him- 
self as  a  witness  in  his  own  behalf,  he  shall  be  deemed  to  have  given  to  the 
prosecution  a  right  to  cross-examine  him  upon  all  facts  to  which  he  has  testi- 
fied tending  to  his  conviction  or  acquittal.  Does  this  allow  the  accused,  when 
a  witness  in  his  own  behalf,  to  be  cross-examined  on  matters  not  relevant  to 
the  issue,  for  the  purpose  of  affecting  his  credibility?  As  to  a  witness  other 
than  the  accused,  the  practice  of  asking  such  questions  has  been  left  to  the 
sound  discretion  of  the  court  trying  the  case.  The  reason  assigned  for  such 
a  mode  of  interrogation  is  to  aid  the  jury  in  judging  the  character  of  the  wit- 
ness from  his  own  voluntary  admissions.  In  a  note  to  Hex  v.  Pitcher^  12  E. 
C.  L.  60,  it  is  said  that  "the  law  as  to  what  questions  may  be  asked  in  cross- 
examination,  the  answers  to  which  have  a  direct  tendency  to  degrade  the  wit- 
ness, is  very  obscurely  laid  down  in  the  books."  It  is  there  said,  however, 
that,  "in  practice,  the  asking  of  questions  to  degrade  the  witness  is  regulated 
by  the  discretion  of  the  learned  judge  in  each  particular  case."  For  this 
reason  an  appellate  court  will  not  reverse,  unless  it  is  manifest  from  the  rec- 
ord that  there  has  been  an  abuse  of  discretion ;  such  as  allowing  the  cross-ex- 
amination to  take  an  unreasonable  range  in  collateral  matter  not  affecting  the 
credibility  of  the  witness.  From  the  necessity  of  the  case,  it  is  diflicultr per- 
haps impossible,  to  lay  down  any  precise  or  definite  rule  fixing  the  limits  of 
such  cross-examination.  Necessarily,  it  must  be  left  to  the  sound  discretion 
of  the  trial  court,  subject  only  to  review  for  its  abuse.  This,  then,  being  the 
case,  in  the  absence  of  any  definite  rule  to  guide  the  trial  court,  is  there  not  a 
necessity  for  the  exercise  of  greater  caution  in  permitting  such  questions 
when  the  accused  is  a  witness  on  his  own  trial,  and  a  liability  to  prejudice  his 
cause  which  is  not  incurred  from  the  disparagement  of  other  witnesses  by  such 
voluntary  admissions?  "He  goes,"  said  Church,  C.  J.,  "upon  the  stand 
under  a  cloud.  He  stands  charged  with  a  criminal  offense  not  only,  but  is 
under  the  strongest  possible  temptation  to  give  evidence  favorable  to  himself. 
His  evidence,  thereforei  is  looked  upon  with  suspicion  and  distrust;  and  if, 
in  addition  to  this,  he  may  be  subjected  to  a  cross-examination  upon  every 
incident  of  his  life,  and  every  charge  of  vice  or  crime  which  may  be  made 
against  him,  and  which  has  no  bearing  upon  the  charge  for  which  he  is  being 
tried,  he  may  be  so  prejudiced  in  the  minds  of  the  jury  as  frequently  to  in- 
duce them  to  convict  upon  evidence  which  would  otherwise  be  deemed  insuf- 
ficient." It  is  true,  this  is  only  an  argument  against  the  abuse  of  discretion 
in  the  trial  court;  but  does  it  not  show  the  increased  danger  or  liability  to 
prejudice  the  cause  of  the  defendant  to  permit  such  inquiries  in  cross-exami- 
nation to  be  made  of  him  when  a  witness  in  his  own  behalf?  And  is  this  not 
the  reason  why  the  statute,  in  effect,  says  that  his  cross-examination  shall  be 
limited,  restricted,  or  confined  to  relevant  matters  only, — to  facts  to  which 
he  has  testified  tending  to  his  conviction  or  acquittal? 

The  cases  cited  from  Missouri,  Michigan,  and  California,  under  a  statute 


Digitized  by 


Google 


Cal.]  BKYKOLDS  t7.  LINCOLN.  449 

of  similar  import,  hold  that  the  defenilant's  rights,  as  a  party,  add  a  limita- 
tion that  does  not  exist  in  the  case  of  another  witness.  In  New  York,  Mas- 
sachasetts,  Indiana,  Ohio,  and  other  states  where  the  statutes  have  no  words 
of  limitation,  it  is  held  that  thedefendant,  while  occupying  the  witness  stand, 
was  entitled  to  the  same  rights  and  privileges,  and  was  subject  to  the  same 
rules  of  evidence,  as  any  other  witness.  The  general  rule  in  respect  to  any 
witness  on  cross-examination  is  that  he  may  be  cross-examined  as  to  any 
facts  and  circumstances  testified  to  by  him  on  his  direct  examination;  and, 
personally,  I  have  been  inclinetl  to  think  that  our  statute  was  but  a  mere  re- 
affirmation of  this  rule  as  to  the  accused,  and  that,  when  he  voluntarily  took 
the  witness  stand,  he  subjected  himself  to  the  same  tests  as  are  applied  to 
jiny  other  witness,  and,  in  the  sound  discretion  of  the  trial  court,  may  be  cross- 
examined  as  to  collateral  facts  calculated  to  test  his  credibility.  But  the 
question  is  debatable,  ari  somewhat  involved  in  doubt,  and  upon  which 
there  is  some  diversity  of  judicial  utterances,  and  in  such  case  I  feel  con- 
strained to  resolve  my  doubts  in  favorem  vitas. 

8TBAUAN,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 

(71  Cal.  183) 

Reynolds  t?.  Lincoln  and  others.    (No.  9,628.) 
{SvLijretM  Oowrt  qf  Oalifoniia,    Septeiuber  29,  1886.) 

1.  BxEcoTiow— Sale— Judgment  by  Confiosiok— Evidence. 

A  jUdgnient  by  confession  on  a  statement  not  signed  by  the  party  personally  is 
void,  and  a  sheriff's  deed  under  execution  thereon  is  not  admissible  in  evidence  as  to 
the  title  of  the  land  sold.  .    . 

2.  Same— Satisfied  Judgmewt. 

A  sale  of  land  under  a  satisfied  judgment  is  a  nullity,  and  does  not  affect  the  title. 

3.  Evidence— Copy  op  Document,  wheee  no  Oeiginal  Proved. 

Where  there  is  no  proof  that  the  original  of  articles  of  association  of  a  company 
ever  existed,  it  is  not  error  to  exclude  that  which  purports  to  be  a  copy. 

4.  Taxation— Sale— To  Highest  Biddee— St.  Cal.  1861,  Page  120,  J  6,  St.  Cal.  1862. 

Page  620— Tax  Deed— Evidence. 

Under  St  Cal.  1861,  p.  120,  ^  5,  and  St.  Cal.  Ib62,  p.  620,  requiring  lands  at  toz 
sale  to  be  sold  "for  the  smallest  quantity  that  the  purchaser  would  take  and  pay 
the  judgment,  and  all  co^ls,"  a  sale  to  the  highest  bidder  simply,  is  void,  and  the 
tax  deed  is  not  admissible  as  evidence. 

6.  Bbtoppel- Judgment  in  Ejectment— Suit  to  Quiet  Title. 

Where  one  brlnfrs  ejectment  on  an  equity,  and  the  judgment  is  adverse  for  the 
reason  that  theequity  cannot  be  considered  in  theaction  of  ejectment,  such  judgment 
Is  not  a  bar  to  a  suit  on  the  same  equity,  by  one  in  possession,  to  quiet  title.^ 

6.  Equity— Suit  to  Quiet  Title— Joinder  op  Parties. 

In  an  action  to  ^uiet  title  by  one  holding  an  equity,  one  holding  the  legal  title, 
without  any  beneficial  interest,  may  be  joined  as  co-defendant. 

7.  Appeal— MisjoNDBB  ov  Causes  of  Action  not  Affeotikq  Substantial  Riohtb. 

'Whether  or  not  a  cause  of  action  to  quiet  title  is  improperly  joined  with  one 
against  a  trustee  of  real  estate  having  no  beneticial  interest,  if  the  plaintiff  is  en- 
titled to  a  conveyance  from  the  trustee,  and  the  trustee  could  have  recovered  from 
the  other  defendant  in  the  cause  of  action  to  quiet  title,  thestibstantial  rights  of  the 
parties  are  not  affected,  and  iudgment  will  not  be  reversed  for  such  error. 

In  bank.    Appeal  from  superior  court,  Sacramento  county. 

This  action  was  originally  brought  to  quiet  title  to  the  premises  described 
in  the  complaint.  Plaintiff  applied  to  the  court  for  leave  to  file  an  amended 
complaint,  in  which  Francis  E.  Lynch  was  made  a  party  defendant,  and  in 
which  another  and  separate  cause  of  action  was  set  out  in  addition  to  that  in 
the  original  complaint.    This  leave  was  granted.    The  first  count  of  the 

*  See  note  at  end  of  case. 
V.  12p.no.  12— 29 
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amended  complaint  avers,  in  the  usual  form,  that  defendants  Lincoln  and 
Lynch  "claim  some  estate  or  interest  in  the  said  premises  adverse  to  the 
*  *  *,  but  which  plaintiff  avers  is  unfounded;  and  that  said  defendants  have 
no  estate,  right,  or  title,  either  at  law  or  in  equity,  in  or  to  said  premises. 
The  second  cause  of  action  is  that,  in  1863,  all  the  parties  owning  or  claiming 
any  interest  in  the  premises -conveyed  thesame  to  Martin  and  defendant  Lynch, 
as  trustees;  that  the  object  of  the  trial  has  failed;  that  Martin  has  died:  that 
plaintiff  holds  the  entire  estates  of  all  the  beneficiaries  under  the  trust  deed, 
and  asks  that  Lynch,  the  surviving  trustee,  convey  to  him.  Defendant  Lin- 
coln excepted  to  the  order  making  Lynch  a  party,  and  demurred  to  the  amended 
complaint  upon  the  grounds  of  a  misjoinder  of  parties  defendant,  and  an  im- 
proper joinder  of  causes  of  action. 

John  Reynolds,  for  respondent.  /.  H,  McKune  and  A.  C.  Freeman,  for 
appellants. 

Thor^jton,  J.  There  was  no  error  in  excluding  the  sheriff's  deed  to  Mil- 
liken.  The  judgment  on  which  the  sale  was  made,  and  upon  which  the  deed 
was  executed,  was  void.  The.  judgment  was  one  by  confession,  and  was  made 
under  the  act  of  1850.    See  St.  1860,  p.  454,  §  293. 

The  statement  was  not  signed  by  the  parties  personally,  as  required  by  the 
statute.  Cheever's  name  was  signed  to  the  statement  by  his  attorneys,  Kewen 
&  Morrison.  This  was  not  sufficient.  Chapin  v.  Thompson,  20  Cal.  687, 688. 
See,  also,  Fremsh  v.  Edwards,  2  Pac.  Coast  Law  J.  149,  where  this  judgment 
and  deed  were  passed  on,  and  held  void.  Further,  it  appears  that  an  execu- 
tion was  issued  on  this  judgment,  and  satisfied,  on  the  first  of  October,  1850. 
Some  six  months  afterwards,  this  judgment  so  satisfied  was  assigned  to  one 
of  the  defendants,  and  another  execution  was  afterwards  issued,  on  which  the 
sale  was  made  to  Milliken.  This  sale  under  a  satisfied  judgment  could  not 
affect  the  title.    French  v.  Edwards,  supra. 

We  see  no  error  in  excluding  the  paper  purporting  to  be  a  copy  of  the  ar- 
ticles of  association  of  the  Sutter  Land  Company.  There  was  no  proof  that 
the  original  of  such  articles  ever  existed. 

The  court  did  not  err  in  excluding  the  tax  deed  to  Lincoln.  The  return 
shows  that  the  sale  was  made  to  the  highest  bidder,  and  not,  as  required  by 
the  statute,  "for  the  smallest  quantity  that  the  purchaser  would  take,  and  pay 
the  judgment  and  all  costs."  See  St.  1861,  p.  120,  §  5;  St.  1862,  p.  520.  The 
sale  was  not  made  as  required  by  the  law,  and  was  void.  The  recitals  to  the 
contrary  in  the  deed  cannot  be  regarded.  The  deed  does  not  follow  the  re- 
turn, (see  French  v.  Edtjoards,  13  Wall.  506,)  and  must  be  held  void. 

The  judgment  in  Vance  v.  Lincoln  was  not  a  bar.  Vance  did  not  hold  at 
that  time  the  legal  title.  It  was  outstanding  in  the  trustees  Martin  and 
Lynch.  His  title,  at  most,  was  an  equity,  which  could  not  be  considered  in 
his  action  of  ejectment  against  Lincoln.  On  this  equity  Reynolds  sues  here, 
and  the  judgment  in  Vance  v.  Xinco^n  could  not  bar  the  consideration  of  such 
equity.  The  court  did  not  err,  therefore,  in  ruling  out  the  judgment  roll  in 
Varu:e  v.  Lincoln, 

The  evidence  in  this  cause  did  not  disclose  an  adverse  possession  in  Lincoln 
suflScient  to  vest  him  with  title.  The  court  was  correct  in  refusing  to  sustain 
such  a  position. 

As  Reynolds,  under  the  judgment  in  this  case,  is  entitled  to  a  conveyance 
from  the  trustee,  who  has  not  appealed,  and  the  trustee  could  have  recovered 
of  Lincoln,  no  injustice  is  done  the  latter  in  holding  Reynolds  clothed  with 
the  legal  title  of  the  trustee,  and,  on  that  title,  adjudged  to  recover  the  whole 
tract  against  Lincoln. 

There  was  no  misjoinder  of  parties  here.  On  that  point  we  concur  in  the 
opinion  of  the  commissioners  (9  Pac.  Rep.  176,)  and  adopt  that  portion  of 
their  opinion.     Conceding  that  there  is  a  misjoinder  of  causes  of  action,  still 
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this  does  not  afTect  the  substantial  rights  of  the  parties,  and  the  judgment 
should  not  be  reversed  for  such  error.    Code  Civil  Proc,  §  476. 
Judgment  and  order  affirmed. 

We  concur:  Morrison,  C.  J.;  Ross,  J.  \  Sharpstein,  J.;  McKinstry,  J.; 
MoEee,  J. ;  Myriok,  J. 

NOTE. 

A  judgment  in  an  action  of  forcible  entry  and  detainer  is  not  a  bar  to  an  action  in 
ejectment  for  the  same  premises,  between  the  same  parties,  Riverside  Co.  v.  Townsend, 
(111.)  9  N.  E.  Rep.  65;  nor  is  one  in  trespass,  Keyser  v.  Sutherland,  (Mich.)  26  N.  W. 
Rep.  865 ;  nor  the  dismissal  of  a  bill  for  partition  Bigley  v.  Jones,  (Pa.)  7  Atl.  Rep.  54. 
See,  also,  Fish  v.  Benson,  (Cal.)  post,  454. 

As  to  what  is  necessary  to  constitute  an  estoppel  by  judgment^  see  Riverside  Co.  v. 
Townsend,  (111.)  9  N.  B.  Rep.  65,  and  note. 


(7€  Cal.  563) 

Magee  v.  McMantjs.    (No.  9,411.) 
(Supreme  Cowrt  of  Oalifomia,    August  31,  1886.) 

1.  Specific  Performance — Certainty — Burden  of  Proof. 

A  court  of  equity  will  not  decree  specific  performance  of  a  contract  unless  the 
thing  agreed  to  be  done  is  definite  and  certain  in  its  terms  and  in  itself;  and  the 
party  asking  for  performance  must  make  out,  by  clear  and  satisfactory  proof,  the 
existence  of  the  contract  as  he  alleges  it. 

2.  Same — Agreement  of  Married  Woman  to  Make  Note  and  Mortgage. 

A  verbal  aj^reement  between  a  married  woman  and  aperson  who  was  her  accom- 
modation indorser,  to  the  effect  that,  in  consideration  oi^his  indorsing  another  note 
for  her,  she  would  execute  a  note  and  mortgage  in  his  favor  in  such  ammmt  as  to 
secure  him  against  loss,  her  note  to  be  made  payable  at  the  same  time  as  the  ac- 
commodation note,  and  to  bear  the  same  rate  of  interest,  is  not  such  a  contract  as 
can  be  specifically  enforced;  the  agreement  not  being  final,  and  being  indefinite 
and  uncertain  in  its  tern^s. 
S.  Same — Diligence  on  Part  of  Plaintiff — Statute  of  Frauds — Civil  Code  Cal. 
a  2772,  2794,  Sued.  2. 

A  verbal  agreement  between  a  married  woman  and  her  accommodation  indorser, 
whereby,  in  consideration  of  further  indorsement,  she  agrees  to  execute  her  not-e 
and  mortgage  in  his  favor,  is  not  within  the  California  statute  of  frauds,  (Civil  (Dode, 
^  2772,  27D4,  subd.  2;)  and  the  surety,  after  making  such  indorsement,  has  the 
right,  at  any  time  within  which  the  promise  can  be  fulfilled,  to  call  for  perform- 
ance. But  a  failure  to  do  so,  until  after  she  id  brought  under  liability  by  the  ac- 
commodation note  falling  due,  will  operate  as  a  waiver  of  the  right,  when,  at  that 
time,  the  verbal  contract  in  its  original  shape  cannot  be  performed. 
4.  Same — Remedy  at  Law. 

An  accommodation  indorser  who  pays  the  note  of  his  principal  is  entitled  to  be 
subrogated  to  the  rights  of  the  creditor  whose  claim  against  the  principal  he  pays; 
and  although,  in  a  suit  in  equity  by  the  surety  for  the  specific  performance  of  a 
contract  of  indemnity  by  his  principal,  the  court  finds  that  the  principal  is  insolv- 
ent, yet  it  appears  that  she  has  homestead  property,  and  does  not  appear  that  she 
is  a  married  woman,  or  the  head  of  a  family,  or  that  the  homestead  is  not  of  the 
value  of  $1,000  upon  lands  worth  several  thousands  of  dollars,  there  is  nothing 
shown  to  prevent  the  enforcement  of  a  judgment  at  law,  and  therefore  the  surety  la 
not  entitled  to  relief  in  equity. 

Department  2.    Appeal  from  superior  court,  Marin  county. 
Specific  performance. 

Bowers  &  Crowley,  for  plaintiff  and  respondent.  Thos,  F.  Barry,  for  de- 
fendant and  appellant. 

McKee,  J.  In  this  case  the  defendant  was  required,  by  the  judgment  of 
the  court  below,  "forthwith  to  execute  and  deliver  to  plaintiff  a  note  and 
mortgage,  to-wit,  her  promissory  note  in  .the  sum  of  81,664.40,  payable  to 
plaintiff  on  demand,  and  bearing  interest  at  the  rate  of  7  per  cent,  per  annum 
from  tlie  fourth  day  of  October,  1882,  secured  by  her  mortgage  on  the  lands 
and  premises  described  in  plaintiff's  amonded  complaint, — the  same  being  a 
certain  lot  of  land  and  premises  situate,  lying,  and  being  in  the  township  of 
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Nicasio,  county  of  Marin,  state  of  California;"  and  from  the  judgment  and 
an  order  denying  a  motion  for  a  new  trial  the  defendant  appealed. 

The  judgment  was  rendered  in  an  action  to  compel  specific  performance  of 
a  contract  to  execute  a  note  and  mortgage. 

By  the  allegations  of  the  complaint  it  appears  that  the  plaintiff  had  become 
liable  to  the  Bank  of  Sonoma  County  upon  two  promissory  notes,  one  for  $500 
and  the  other  for  $300,  which  had  been  executed  by  him  as  an  accommodation 
surety  for  the  defendant.  Each  of  the  notes  bore  interest  at  1^  per  cent,  per 
month,  payable  quarterly,  or  to  be  compounded.  On  the  twenty-third  of 
June,  1881,  both  notes  were  past  due  and  unpaid.  As  principal  debtor,  the 
defendant  had  paid  the  interest  upon  them  as  it  became  due,  but  failed  to  pay 
any  part  of  the  principal.  She  had  not  at  that  time  the  means  to  pay  any 
part  of  it;  and  she  wanted  to  negotiate  with  the  bank  for  a  fresh  loan.  To 
enable  her  to  do  so,  she  applied  to  the  plaintiff  to  become  surety  for  her  upon 
a  new  note  to  the  bank;  promising  him  that,  if  he  would  join  her  in  the  exe- 
cution of  a  note  payable  six  months  afterdate  to  the  bank  in  the  sum  of  S600, 
with  interest  at  the  rate  of  1  per  cent,  per  month,  payable  every  six  months, 
or  to  compound, — upon  which  she  could  get  the  money  from  the  bank, — she 
would,  on  demand,  secure  him  against  liability  for  her  upon  the  three  notes 
by  giving  him  her  individual  note  secured  by  mortgage  upon  her  homestead 
propeiiiy;  the  note  to  be  made  payable  to  hini  '*at  tlie  same  time  sis  the  S600 
note,  ♦  *  *  in  a  sum  equal  to  the  whole  amount  then  due,  and  for  which 
he  was  liable  on  the  first  two  notes,  and  also  upon  the  $600  note,  *  ♦  * 
with  accruing  interest,"  and  "to  bear  the  same  rate  of  interest,"  and  the 
mortgage  to  be  made  "in  such  amount  as  to  secure  plaintiff  against  any  lia- 
bility by  reason  of  his  becoming  her  surety  as  aforesaid.**  The  plaintiff  con- 
sented, and  upon  the  faith  of  the  promise  made  by  the  defendant  he  joined 
her  in  the  execution  of  a  note  payable  to  the  bank  for  $600,  upon  which  she 
procured  the  money  from  the  bank;  but  she  failed  and  refused  to  keep  her 
promise,  made  default  in  the  payment  of  any  part  of  the  principal  and  inter- 
est of  the  three  notes;  and,  when  the  $600  note  became  due-,  tlie  plaintiff  was 
compelled  by  the  bank  to  pay  $1,664.40,  in  satisfaction  of  the  three  notes 
which  he  had  signed  as  the  accommodation  surety  of  the  defendant.  The 
payment  was  made  on  the  fourth  of  October,  1882. 

The  finding  of  the  court  states  that,  at  the  time  and  under  the  circum- 
stances set  forth  in  the  complaint,  the  plaintiff,  as  the  accommodation  surety 
of  the  defendant,  did  join  the  defendant  in  the  execution  of  a  note  for  $600, 
which  she  had  discounted  by  the  Bank  of  Sonoma  County;  and  that,  in  con- 
sideration of  the  execution  of  the  note  by  the  plaintiff,  she  verbally  promised 
and  agreed  to  secure  him  against  liability  already  incurred  upon  the  two 
notes,  and  to  be  incurred  upon  the  $600  note»  by  her  individual  note,  payable 
to  himself,  as  stated  in  the  complaint,  and  secured  by  a  mortgage  to  be  made 
"in  such  amount  and  terms  to  secure  him  against  any  liability  by  reason  of 
his  becoming  her  security  as  aforesaid."  It  is  also  found  by  the  court  that 
the  plaintiff  performed  his  part  of  the  contract;  that  the  defendant  refused 
to  execute  and  deliver  to  the  plaintiff  her  note  and  mortgage  accordi  ng  to 
her  promise;  that,  after  the  twenty-first  June,  1881,  she  made  default  in  the 
payment  of  any  part  of  the  principal  or  interest  of  the  three  notes;  that, 
after  the  $600  note  became  due.  the  plaintiff,  on  the  fourth  of  October,  1882, 
had  to  pay  to  the  bank  for  the  defendant,  in  satisfaction  of  the  three  notes, 
the  sum  of  $1,664.40,  and  that  the  defendant  is  insolvent. 

It  is  a  cardinal  principle  of  natural  justice  that  a  person  shall  perform  his 
agreement.  Upon  that  principle  a  court  of  equity,  in  the  exercise  of  well- 
regulated  and  judicial  discretion,  enforces  the  actual  accomplishment  of  a 
thing  stipulated  for,  on  the  ground  that  what  is  lawfully  agreed  to  be  done 
ought  to  be  done.  But  the  thing  agreed  to  be  done  must  be  definite  and  cer- 
tain in  its  terms  and  in  itself;  and  the  party  who  claims  performance  must 
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make  out,  by  clear  and  satisfactory  proof,  the  existence  of  the  contract  as  be 
alleges  it.  That  lias  not  been  done  in  this  case.  The  contract  as  it  is  stated 
in  the  finding  of  the  court  is  not  the  contract  as  it  is  alleged  in  the  complaint. 
Instead  of  a  contract  founded  upon  a  consideration  to  become  surety  for 
the  defendant  upon  a  promissory  note  payable  "six  months  after  date,"  as 
alleged  in  the  complaint,  the  court  finds  it  was  a  contract  made  in  considera- 
tion of  becoming  surety  upon  a  note  payable  "one  year  after  date."  The  con- 
sideration of  a  contract  is  a  material  part  thereof.  Two  similar  contracts, 
founded  upon  different  considerations,  cannot  be  regarded  as  one  and  the 
same.  However,  whether  the  true  contract  be  that  which  the  court  finds,  or 
that  which  the  plaintiff  alleges,  it  is  indefinite  and  uncertain,  not  only  as  to 
the  time  of  the  payment  of  the  note  and  mortgage  to  be  executed,  but  as  to 
the  amount  for  which  the  mortgage  was  to  be  given,  and  the  rate  of  interest 
upon  the  debt.  It  appears  that  these  things  were  to  be  the  subject  of  future 
asceilainment  and  agreement,  so  that  the  mortj^age,  when  executed,  would 
be  suflScient  security  for  the  plaintiff.  As,  therefore,  the  agreement  was  not 
final,  and  it  was  indefinite  and  uncertain  in  its  terms  and  in  itself,  specific 
performance  of  it  could  not  be  enforced  in  equity.  MorHson  v.  Rossignol, 
6  Cal.  64;  Los  Angeles,  etc.,  Co.  v.  Phillips,  56  Cal.  639;  Potts  v.  Whitefiead, 
20  N.  J.  Eq.  55. 

Irvine  v.  Armstrong,  17  N.  W.  Eep.  343,  cited  in  argument  by  respond- 
ent's counsel,  does  not  conflict  with  these  views.  In  that  case  "the  terms  of 
the  notes  and  mortgage  were  definitely  agreed  upon." 

Besides,  the  contract  as  it  is  alleged  in  the  complaint  was  not  a  parol  con- 
tract for  the  sale  of  real  property,  or  any  interest  therein.  In  its  nature  it 
was  a  purely  mercantile  contract,  whereby  the  defendant  undertook  to  indem- 
nify the  plaintiff,  in  a  particular  mode,  against  any  loss  or  damage  on  account 
of  becoming  surety  for  her.  The  undertaking  was  not  within  the  statute  of 
frauds,  (sections  2772,  2794,  subd.  2,  Civil  Code;  Lerch  v.  Gallop,  8  Pac. 
Rep.  322;)  and  the  person  to  whom  the  promise  was  made,  after  complying 
with  it  on  his  part  by  becoming  surety  for  the  promisor,  had  the  right,  at 
any  time  within  which  the  promise  could  be  fulfilled  according  to  its  terms, 
to  call  for  performance.  But  such  a  right  may  be  waived,  (Price  v.  Dyer,  17 
Ves.  356;)  and,  if  it  be  waived  by  delay  to  call  for  performance  until  perform- 
ance becomes  impracticable  in  the  mode  prescribed  by  the  promise,  specific 
performance  will  not  be  decreed.  Equity  only  enforces  performance  of  a  con- 
tract as  it  is  made  by  the  parties  themselves.  It  has  no  power  to  make  a  con- 
tract for  them.     Qrey  v.  Tuhhs^  43  Cal.  359. 

We  think  the  plaintiff  waived  his  right  to  call  for  a  specific  performance  of 
the  contract  of  indemnity  in  its  original  shape.  The  case  shows  that  there 
was  no  subsequent  ascertainment  or  agreement  as  to  the  amount  and  terms 
of  the  moi-tgage  to  be  executed  as  security.  There  was  no  demand  made  for. 
its  execution  within  "six  months"  or  "one  year"  after  the  date  of  the  con- 
tract. It  is  alleged  in  the  complaint  "that  on  the  thirtieth  of  August,  1882, 
plaintiff  demanded  of  defendant  execution  of  a  note  and  mortgage  in  ac- 
cordance with  her  agreement. "  The  court  finds  "that  the  plaintiff  demanded^ 
performance  prior  to  the  commencement  of  the  action,"  and  the  action  was 
commenced  in  October,  1882.  So  that,  in  fact,  there  was  no  demand  made 
for  performance  until  after  the  plaintiff  was  brought  under  liability  by  the 
debt  falling  due,  and  at  that  time  the  verbal  contract  in  its  original  shape 
could  not  be  performed.  Yet,  as  a  surety  brought  under  liability  to  pay  the 
debt  of  his  principal,  the  plaintiff  had  the  right,  upon  the  doctrine  of  exon- 
eration, if  the  principal  was  insolvent,  to  be  substituted  to  any  subsisting, 
securities  for  the  payment  of  the  debt,  and  to  be  subrogated  to  the  benefit  of 
such  securities.  In  case  of  the  insolvency  of  the  principal  this  right  attaches 
and  may  be  enforced  b^ore  payment,  and  also  after  payment,  whether  the 
principal  be  solvent  or  insolvent. 


Digitized  by 


Google 


464  PACIFIC   REPORTER.  [CW. 

In  McConneU  v.  Scott ,  15  Ohio,  401,  a  surety,  after  a  judgment  taken  against 
himself  and  his  principal,  and  before  payment  of  the  judgment,  was  held  en- 
titled to  any  credits  of  the  principal,  and  to  have  them  appropriated  in  pay- 
ment of  the  judgment.  And  a  like  right  was  enforced  in  favor  of  a  surety 
in  York  v.  Landis,  65  N.  C.  536,  after  pavment  of  the  debt  of  the  principal- 
1  Story,  Eq.  322;  2  Story,  Eq.  §  730. 

The  cases  of  McCorkle  v.  Brovrtu  9  Smedes  &  M.  167,  and Pm«^  v.  Carroll, 
8  Cranch,  471,  have  no  application.  Both  cases  involved  rights  arising  out 
of  contracts  for  the  sale  of  real  {)ropei*ty  by  vendors  who  claimed  enforceable 
vendors*  liens  upon  the  lands  for  the  payment  of  unpaid  portions  of  the  pur- 
chase moiiey.  In  neither  was  there  any  question  of  rights  arising  out  of  the 
contract  to  indemnity. 

It  is  alleged  in  the  complaint,  and  the  court  finds,  tliat  the  defendant  is  in- 
solvent. But,  as  there  were  no  subsisting  liens  or  securities  for  the  payment 
of  the  debt  to  the  creditor,  no  question  of  subrogation  to  securities  could  arise 
either  be/ore  or  c(/ter  payment  of  the  debt.  When  the  plaintiff  paid  the  debt 
to  the  creditor,  he  acquired  all  the  rights  of  the  creditor  for  the  purpose  of  ob- 
taining reimbursement.  Section  779,  Code  Civil  Froc.  The  only  right  which 
he  acquired  was  an  action  at  law  to  recover  what  he  had  paid,'and  his  rem-^ 
edy  for  the  enforcement  of  that  right  was  ample  and  atlequate;  for,  while  it' 
is  alleged  that  the  defendant  is  insolvent,  it  is  admitted  that  she  is  the  owner 
of  certain  land  and  premises  which  she  claimed  as  her  homestead.  Although 
it  is  not  alleged,  it  may  be  inferred,  that  the  defendant  is  an  unmarried 
woman;  but  it  nowhere  appears,  in  any  way,  whether  she  was  or  is  the  head 
of  a  family,  or  whether  the  value  of  the  homestead  exceeds  or  falls  short  of 
the  statutory  limitation.  There  is  no  allegation  at  all  as  to  value.  If  it  was 
a  S1,000  homestead  upon  premises  which  were  worth  several  thousand  dol- 
lars, there  is  nothing  to  prevent  the  plaintiff  from  enforcing  by  execution  any 
judgment  which  he  may  recover.  Sections  1241  and  1245,  Civil  Code.  Where 
a  party  has  an  adequate  remedy  at  law,  he  is  not  entitled  to  relief  in  equity. 

Judgment  and  order  reversed,  and  cause  remanded  for  further  proceedings. 

We  concur:    Sharpstein,  J.;  Thornton,  J. 

(71  Cal.  428)  

Fish  and  others  v.  Benson  and  Wife.    (No.  9,451.) 
(Supreme  Court  of  Oalifornia.    December  18,  1886.) 

1.  Appeal— Motion  to  Dismiss. 

If  notice  of  the  motion  for  the  new  trial  was  not  given,  or  the  bill  of  exceptions 
was  not  tiled  in  time,  and  these  facts  appear  in  the  record,  they  may  constitute  a 
reason  for  affirming  the  order  denying  toe  new  trial,  but  are  no  ground  for  dismiss- 
ing the  appeal  Irom  the  order. 

2.  Same—Recoed — Affidavits  not  Identified,  not  Legally  Part  of. 

Affidavits,  copies  of  which  are  contained  in  the  transcript,  bnt  not  in  any  way 
authenticated  or  identified  as  having  been  used  in  the  motion  for  a  new  trial,  con- 
stitiite  no  part  of  the  record  which  can  be  considered  uron  appeal. 
8.  Same— Insufficient  Identification. 

The  fact  that  the  court,  in  its  order  overruling  a  motion  for  a  new  trial,  referred 
to  certain  affidavits  of  A.,  B.,  and  C,  and  that  there  are  found  in  the  record  affi- 
davits of  A.,  B.,  and  C,  is  not  a  sufficient  identification  of  the  affidavits. 
4.  Jury— Right  to  Trial  by— Equitable  Defense  to  Common-Law  Action. 

Where,  in  an  action  of  ejectment,  the  cross-complaint  of  defendant  sets  up  the 
defense,  and  makes  a  case  involving  the  application  of  equitable  doctrines,  and 
seeks  relief  that  only  a  court  of  equity  can  give,  the  defendant  is  not  entitled  to  a 
jury  trial. 
6.  Estoppel — Judgment — Forcible  Entry  and  Detainer — Ejectment. 

A  judgment  roll,  in  an  action  of  forcible  entry  and  detainer  of  real  property,  is 
not  admissible  in  an  action  between  the  same  parties,  involving  the  title  to  the 
same  property,  since  the  title  to  real  property  cannot  be  tried  in  that  action.^ 

'See  Heynolds  v.  Lincoln,  (Cal.)  ante,  449. 
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6.  Vendor  and  Vendee— Bona  Fide  Purchaser— Adequacy  of  Consideration. 

Plaintiff,  claiming  to  be  a  bona  fide  purchaser  of  real  property,  paid  $9,000  for 
property  which,  with  a  clear  title,  would  have  been  worth  $30,000.  But  action  pend- 
ing, involving  the  title  to  part,  rendered  it  of  no  value,  though  for  the  purposes 
of  this  transaction  it  might  fairly  be  considered  worth  $18,000.  ffeld^  that  the  con- 
sideration was  not  80  small  as  to  be  notice  to  the  purchaser  of  bis  grantor's  fraud. 

7.  Same— Fraud— When  Deed  Voidable  and  not  Void. 

Where  a  party  who  is  not  incompetent  to  execute  a  conveyance  by  reason  of 
mental  incapacity  or  unsoundness  of  mind  is  induced  to  execute  and  deliver  a  con- 
veyance by  fraud,  the  deed  is  not  void,  but  voidable;  and  a  ftono ^d<j purchaser  for 
value  from  the  grantee  acquires  title  free  from  the  equities  against  his  grantor. 

8.  Same— Notice  op  Contract  not  Notice  op  Non-Performance  of  Its  Terms. 

A  contract  for  saleof  real  estate,  duly  recorded,  is  notice  of  its  conditions ;  but  if  it 
provides  that,  when  the  deed  shall  be  delivered,  the  trade  shall  be  ended,  a  par- 
chasw  is  not  bound  by  notice  of  the  contract  after  the  deed  is  delivered;  and  if  the 
partv  waives  the  conditions  precedent  of  the  contract,  and  delivers  his  deed,  he  can- 
not be  heard  to  assert  the  non-performance  of  the  conditions  as  against  a  bona  fide 
purchaser  of  his  grantee. 

9.  Trial— By  Court  — Findings— Whether  Contradictino  or  not  the  Pleadings  op 

Prevailing  Party. 

The  court  having  found  for  plaintiffs,  a  finding:  that  B.,  one  of  the  plaintiffs, 
acting  for  himself,  and  F.,  another  plaintiff,  purchased  the  land  in  question,  was 
objected  to  as  contrary  to  plaintiffs'  answer  to  defendants*  cross-complaint.  The 
cross-complaint  had  averred  conveyance  to  B.  and  F.,  which  the  answer  admitted. 
The  answer  further  avers  that  defendant  S.  and  F.  and  B.  were  purchasers  for  fair 
value  without  notice,  and  that  plaintiffs  purchased  the  property  in  question  by  deed 
to  said  F.  and  B.  Held,  that  the  answer  does  notstate  that  S.  bought  jointly  with  F. 
and  B.,  but  indicate  the  opposite,  and  therefore  there  is  no  contradiction. 

CJommissioners'  decifiion. 

In  bank.    Appeal  from  superior  court.  Contra  Costa  county. 
Flatimoy,  Mhoon  tSs  Floumoy,  for  appellants.    Edward  P.  Cole,  for  re- 
spondent. 

Searls,  C.  This  is  an  action  of  ejectment  to  recover  certain  premises  sit- 
uate in  Contra  Costa  county.  Plaintiffs  had  judgment,  from  whicli,  and  from 
an  order  denying  a  new  trial,  the  defendants  appeal. 

Respondents  move  to  dismiss  the  appeal,  so  far  as  it  relates  to  the  order  de- 
nying a  new  trial.  The  appeal  was  taken  within  the  60  days,  provided  by 
statute  therefor,  after  entry  of  the  order  denying  the  new  trial.  If  the  no- 
tice of  the  motion  was  not  given,  or  the  bill  of  exceptions  not  filed,  in  time, 
and  this  is  made  to  properly  appear  in  the  record,  the  fact  may  constitute  a 
reason  for  afiirming  the  order  denying  the  new  trial,  but  is  no  ground  for  dis- 
missing the  appeal  from  the  order.  In  other  words,  an  appeal  is  given,  ^s 
matter  of  right,  from  an  order  granting  or  denying  a  new  trial.  If  the  pro- 
ceedings on  the  motion,  anterior  to  the  order,  are  irregular  or  defective,  such 
irregularity  or  defect  is  not  cause  for  dismissing  the  appeal,  but  may,  upon  a 
proper  showing,  be  passed  upon  in  determining  the  same.  In  the  view  we 
have  taken,  it  may  be  conceded  to  the  appellants  that  the  proceedings  on  mo- 
tion for  new  trial  were  had  in  time,  and  that  the  bill  of  exceptions  is  properly 
before  us. 

To  the  consideration  of  the  affidavits  found  in  the  record,  objection  is  made 
by  respondents  upon  the  ground  that  they  are  not  identified  as  having  been 
used  on  the  motion  for  a  new  trial.  These  affidavits  are  marked  as  filed  by 
the  clerk  of  the  court  in  which  the  action  is  pending,  but  are  not  contained 
in  and  form  no  part  of  the  bill  of  exceptions  aiid  statement  certified  by  the 
judge,  and  are  not  identified  by  him  in  any  way  as  having  been  used  on  the 
motion,  unless  a  reference,  in  the  order  denying  a  new  trial,  to  the  aflidavits 
of  certain  persons  in  such  order  named,  whose  names  are  appended  to  some 
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of  the  affidayits  in  the  record,  can  be  deemed  to  identify  them,  or  a  portion  of 
them. 

In  Johnson  v.  MutTf  43  Cal.  542,  the  court,  in  referring  to  affidavits  on 
motion  for  a  new  trial,  said:  *^But  in  such  a  case  it  is  required  that  the  afli- 
davits  should  be  identified  by  the  indorsement  of  the  judge  or  clerk,  made  at 
the  time  of  hearing,  that  they  were  read  or  referred  to  on  the  hearing.  It  is 
evident  that  a  mere  ordinary  indorsement  of  tiling  is  not  sufficient  to  identify 
the  papers  as  having  been  used  upon  the  hearing  of  the  motion.  They  may 
have  been  deposited  with  the  clerk  for  otlier  and  quite  different  purposes." 

In  Pieper  v.  Centinela  L,  Co,^  56  Cal.  173,  it  was  held  that  papers  used 
upon  a  motion  in  the  court  below,  and  certified  by  the  judge  as  having  been 
so  used,  were  properly  authenticated. 

In  Walsh  v.  Ifutchings,  60  Gal.  228,  papers  appeared  in  the  transcript  as 
printed,  purporting  to  be  an  affidavit  of  defendant  and  a  counter-affidavit  of 
the  plaintiff,  but  not  embodied  in  a  biU  of  exceptions,  and  not  certified  or 
identified  by  the  judge  who  heard  the  motion  as  having  been  used  on  such 
motion ;  ai^d,  although  certified  by  the  clerk  as  true  and  correct  copies  of  the 
papers  used  on  the  heai'ing  of  the  motion,  this  court  held  that  "it  is  not  for 
the  clerk  to  determine  what  papers  or  evidence  the  court  acted  upon,**  and 
discarded  the  affidavits. 

In  Nash  v.  Harris,  57  Cal.  242,  this  court  said:  "We  cannot  indulge  in 
presumptions  of  papers  which  were  used  in  the  court  below  on  the  hearing 
of  a  motion.  To  be  considered,  they  must  be  made  a  part  of  the  record  of 
the  case  by  a  bill  of  exceptions,  or  to  be  authenticated  by  the  judge  who  tried 
the  case  in  such  a  way  as  to  leave  no  doubt,  when  found  in  the  transcript, 
that  they  are  the  papers  which  were  before  him  when  he  acted,  and  upon 
which  he  decided.  Unauthenticated  papers  in  a  transcript,  in  which  there  is 
no  bill  of  exceptions,  constitute  no  part  of  a  record  which  can  be  considered 
upon  appeal." 

Tested  )>y  the  rules  thus  established  by  this  court  for  the  verification  of  its 
records,  the  affidavits,  copies  of  which  are  contained  in  the  transcript,  but  not 
in  any  way  authenticated  or  identified  as  having  been  used  on  the  motion  for 
a  new  trial,  constitute  no  part  of  the  record  which  can  be  considered  on  this 
appeal. 

If  it  be  urged  that  the  court  below,  in  its  order  overruling  the  motion,  re- 
ferred to  the  affidavits  of  A.,  B.,  and  C;  that  there  is  found  in  the  record  af- 
fidavits of  A.,  B.,  and  C,  and  therefore  as  to  such  affidavits  the  identification 
is  sufficient, — the  response  must  be  non  constat  that  the  aflidavits  found  in 
the  transcript  are  those  referred  to  in  the  order.  The  court  or  judge  not  hav- 
ing designated  those  in  the  transcript  as  having  been  used  on  the  motion,  to 
presume  from  the  evidence  afforded  that  they  were  in  fact  used  on  the  mo- 
tion would  lead  to  a  loose  system,  under  which  abuses  would  be  most  certain  to 
occur.  The  practice  under  which  the  judge  who  heard  a  motion  certifies  to 
a  bill  of  exceptions  or  statement  containing  the  papers  used  at  the  hearing, 
or  identifies  the  papers  considered  on  the  hearing,  in  such  manner  as  to  leave 
no  doubt  of  the  fact  of  their  having  been  so  used,  is  simple  and  efficacious, 
and  cannot  with  safety  be  departed  from.  We  are  therefore  of  opinion  that 
none  of  the  affidavits  set  out  in  the  transcript  as  a  foundation  or  in  support 
of  the  motion  for  new  trial  can  be  considered  on  this  appeal. 

This  view  disposes  of  so  much  of  the  motion  for  a  new  trial  as  is  based 
upon  accident  and  surprise,  and  newly-discovered  evidence.  We  say  disposes 
of  that  branch  of  the  motion,  for  the  reason  that  the  record,  aside  from  the 
affidavits,  affords  no  sufficient  showing  to  warrant  a  new  trial  on  such 
grounds. 

B^endanVs  right  to  a  trial  by  jury.  The  action,  as  hereinbefore  stated, 
is  ejectment.  Defendants  filed  a  cross-complaint  in  which  they  show,  in  sub- 
stance, that  defendant  H.  A.  Benson,  in  1881,  was  seized  in  fee  of  the  de- 
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manded  premises,  then  worth  $50,000,  and  certain  personal  property  worth 
96,000;  that  he  was  68  years  of  age,  and,  in  consequence  of  sickness  and 
trouble,  had  become  weak,  debilitated,  and  deranged;  all  of  which  facts  were 
well  known  to  J.  G.  Beatty,  C.  F.  Jones,  and  J.  G.  Fisk,  who,  with  a  view 
and  intent  to  defraud  him,  wrongfully  combined  and  conspired  to  mislead 
and  cheat  him,  induced  him  to  sell  and  convey  his  property  to  Jones,  and  to 
receive  in  payment  therefor  cei-tain  Texas  land-warrants,  represented  to  be 
of  great  value,  though,  in  fact,  of  trifling  value.  Numerous  other  fraudu- 
lent acts  on  the  part  of  Jones,  Beatty,  and  Fisk  are  set  out  in  apt  language, 
whereby  Benson  was  imposed  upon,  cheated,  and  defrauded  in  the  transac- 
tion; avei*s  an  offer  to  return  the  land-warrants  and  a  demand  of  a  reconvey- 
ance of  the  property,  and  prays  that  it  may  be  adjudged  and  decreed  that 
Jones,  Beatty,  and  Fisk  were  guilty  of  fraud  and  undue  influence  in  the  pur- 
chase of  the  property;  that  plaintiffs  became  purchasers  with  notice  of  such 
fraud;  and  that  the  conveyances  from  Benson  to  Jones,  and  by  said  Jones  to 
the  plaintiffs  Fish  and  Blum  be  canceled  and  annulled,  and  that  Benson  be 
reinvested  vnth  the  real  property,  and  that  the  plaintiffs  be  compelled  to  recon- 
vey  to  him  the  demanded  premises,  and  that,  if  they  refuse  so  to  do,  commis- 
sioners be  appointed  by  the  court  to  make,  execute,  and  deliver  such  recon- 
veyance. 

The  cross-complaint  states  facts  which,  if  true,  constitute  a  cause  of  action 
of  which  a  court  of  equity  has  jurisdiction,  and  the  relief  sought  is  such  as 
can  only  be  obtained  in  equity.  It  was  entirely  distinct  from  the  action  of 
ejectment;  and,  if  successful,  would  result  in  divesting  the  plaintiffs  of  their 
legal  title.  Being  an  action  cogniauible  in  equity,  and  distinct  ftom  the  legal 
action,  it  was  the  duty  of  the  court  below  to  flrst  determine  the  issues  in- 
volved under  the  cross-complaint;  for  the  reason  that,  if  the  defendants  suc- 
ceeded on  these  issues.  It  would  defeat  the  right  of  plaintiffs  to  recover  in 
their  action  at  law,  hoiyever  perfect  their  legal  right.  Lestrade  v.  Bavth,  19 
Gal.  660;  Weber  v.  Marshall,  Id.  447. 

The  fact  that  the  cross-complaint  charged  fraud  did  not  entitle  defendants 
to  a  jury  trial.  Both  courts  of  law  and  of  equity,  in  proper  cases,  have  juris- 
diction in  cases  of  fraud;  and,  when  the  facts  constituting  a  fraud  and  the  re- 
lief sought  are  such  as  are  cognizable  in  a  court  of  law,  the  parties  are  entitled 
to  a  jury  trial;  but  where  the  case,  as  made  by  the  pleadings,  involves  the  ap- 
plication of  the  doctrines  of  equity,  and  the  granting  of  relief  which  can  be 
obtained  in  a  court  of  equity,  and  not  elsewhere,  the  parties  are  not  enti- 
tled to  a  jury  trial.  Soclete  Francaise  v.  Selheimer,  57  Gal.  62S;  Janes  v. 
Gardner,  Id.  641;  Lorenz  v.  Jacobs,  59  Gal.  262;  McLaughlin  v.  Del  Re,  64 
Gal.  472;  IS.  C.  2  Pac.  Rep.  244;  Cahwm  v.  Lecy,  5  Gal.  294;  Koppikus  v.  StaU 
Capitol  ComWs,  16  Gal.  248. 

The  court  did  not,  therefore,  err  in  separating  the  two  causes  of  action,  and 
trying  the  issues  under  the  cross-complaint  without  the  interposition  of  a  jury, 
except  as  to  the  three  special  issues  which  were  submitted  to  and  tried  by  a 
jury;  and,  as  the  court  might  have  tried  all  of  these  issues,  it  follows  there 
was  no  error  in  refusing  to  submit  the  16  additional  issues  to  the  jury,  as  re- 
quested by  counsel  for  defendants. 

A  jury  trial  was  not  denied  by  the  court  upon  the  issues  made  on  the  com- 
mon-law side  of  the  case,  but  was  expressly  waived  by  the  parties,  and. the 
case  on  those  issues  was  submitted  to  the  court  upon  the  testimony  previously 
taken  upon  the  trial  of  the  equitable  action. 

At  the  trial  defendants  offered  in  evidence  a  judgment  roU  in  the  case  of 
Fish  etal,  v.  Benson  et  aL,  (No.  236.)  to  the  introduction  of  which  plaintiffs, 
objected,  and  their  objection  was  sustained  by  the  court.  To  this  ruling  an 
exception  was  taken»  and  the  action  of  the  court  assigned  as  error.  The  judg- 
ment-roll in  question  is  the  reoord  of  an  action  of  unlawful  detainer,  insti- 
tuted September  12, 1881,  by  Fish,  Blum,  and  Stovell»  who  are  plaintiffs  in 
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this  action,  as  plaintiffs,  against  I.  J.  Truraan,  Henry  Johnston,  Henry  A% 
Benson,  and  Emeline  Benson  as  defendants. 

The  complaint  avers  that  on  the  fifth  day  of  May,  1881,  C.  J.  Jones,  the 
grantor  of  plaintiffs,  leased  and  demised  the  demanded  premises  to  I.  J.  Tru- 
man for  a  term  which  expired  September  1,  1881;  that  said  Truman  entered 
into  possession  under  the  lease;  that  the  other  defendants  are  subtenants  un- 
der Truman;  that  the  lease  has  expired;  Jind  that  defendants  refuse  to  yield 
up  possession  to  plaintiffs,  although  duly  notified  so  to  do,  and  demands  pos- 
session, with  treble  damages.  A  demurrer  was  interposed  to  the  complaint, 
which  was  sustained  under  the  doctrine  of  Martin  v.  Splivalo,  56  Cal.  128, 
upon  the  ground  that  no  sufficient  notice  to  defendants  was  averred,  where- 
upon the  complaint  was  amended. 

Defendants  Benson  and  wife  answered,  denying  the  leasing  of  the  prem- 
ises to  Truman  by  Jones,  and  the  ownership  of  either  Jones  or  plaintiffs; 
deny  that  they  are  the  subtenants  of  Truman,  or  that  Truman  is  in  posses- 
sion through  them;  and  set  up  that  they  are,  and  for  many  years  have  been, 
in  possession  and  the  owners  in  fee  of  the  premises.  They  also  plead  the 
pendency  of  this  action. 

Defendant  Truman  answered,  setting  out  a  copy  of  the  alleged  lease,  which 
specifies  that  Truman  is  to  harvest  certain  crops  upon  the  land,  and  divide 
the  same  between  the  parties  as  therein  specified,  to  gather  and  sell  the  fruit 
growing  thereon,  and  divide  the  proceeds;  and  that  for  such  purpose  he  may 
have  charge  of  the  orchard,  and  remove  the  fruit  up  to  November.  1881,  and 
may  enter  and  remove  hay  and  barley  which  may  be  upon  the  ranch  after 
September  1st,  the  date  of  the  expiration  of  the  lease.  It  is  also  provided 
that,  if  Jones  shall  sell  the  ranch  prior  to  September  1st,  he  shall  have  the 
right  to  place  the  purchaser  in  possession,  etc.  Truman  denies  that  the  other 
defendants  are  or  ever  were  his  subtenants,  or  that  he  continues  in  posses- 
sion, or  that  he  failed  to  surrender  possession,  or  that  .he  has  been  in  posses- 
sion since  September  1, 1881,  and  denies,  as  do  Benson  and  wife  by  an  amend- 
ment to  their  answer,  that  three  days'  notice  in  writing  was  given  them,  or 
any  or  either  of  them,  to  quit  or  deliver  or  surrender  the  premises. 

Johnston  answered,  denying  substantially  the  allegations  of  the  complaint. 

A  trial  was  had,  verdict  for  defendants,  and  judgment  in  their  favor  for 
costs  was  entered  thereon  November  18,  1881. 

The  judgment  in  the  action  of  forcible  detainer  did  not  involve  the  ques- 
tion of  title  to  the  demanded  premises,  and  was  no  bar  to  the  action  of  eject- 
ment.   Kirsch  v.  Smith,  64  Cal.  13. 

"Judgments  in  actions  of  forcible  entry  and  unlawful  detainer  are,  to  the 
same  extent  as  judgments  in  other  actions,  conclusive  upon  the  questions 
within  the  issues,  and  determined  by  the  court  or  confessed  by  the  parties. 
The  title  to  the  property  is  never  in  issue  in  these  actions;  and  therefore  the 
judgment,  whether  for  the  plaintiff  or  defendant,  cannot  affect  the  title." 
Freem.  Judgm.  §  802. 

The  whole  issues  in  the  action  of  unlawful  detainer  related  to  the  posses- 
sion of  defendants  as  tenants  or  subtenants  of  the  plaintiffs  subsequent  to 
May  5,  1881,  and  to  their  holding  over  as  such  tenants  after  the  expiration  of 
the  lease  and  notice  to  quit;  and  whether  defendants  had  or  had  not  title  or 
possession  except  under  the  lease  was  not  a  question  to  be  determined  in  the 
cause ;  and  the  judgment  roll  was  not,  therefore,  evidence  of  title  in  the  de- 
fendants, or  of  possession,  except  as  the  tenants  of  the  plaintiffs;  and,  as  no 
issue  of  that  character  is  made  x)n  either  the  law  or  equity  side  of  this  case, 
the  judgment  was  not  evidence  for  any  purpose.    Freem.  Judgm.  §  257. 

Findings.  The  facts  as  deduced  by  the  court  from  the  evidence  establish 
the  formation  and  consummation  of  a  deliberate  scheme  on  the  part  of  Jones, 
Beatty,  and  Fisk  to  defraud  Benson  of  his  property,  in  the  exe^iution  of  which 
scheme  they  exercised  energy  and  perseverance  worthy  of  a  better  cause.    The 
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record  is  replete  with  evidence  in  support  of  the  findings  on  this  branch  of 
the  case.  It  unfolds  a  series  of  acts  most  repreliensible,  and  which  it  is  the 
duty  of  courts  of  equity  to  condemn.  We  must  not,  however,  in  our  zeal  to 
punish  the  guilty,  make  our  condemnation  so  broad  as  to  involve  the  inno- 
cent. 

The  court  below  has  found  that  plaintiffs  were  innocent  purchasers  of  the 
demanded  property  for  a  viUuable  consideration,  without  notice  of  the  fraud 
of  their  grantor,  and  without  such  knowledge  as  would  reasonably  put  them 
upon  inquiry.  After  a  careful  review  and  analysis  of  the  testimony,  we  are 
of  opinion  that  there  is  not  only  a  substantial  conflict  in  the  evidence  on  this 
question  of  notice  to  plaintifts,  but  that  the  proofs  predominate  in  their  fa- 
vor. 

Upon  the  question  of  inadequacy  of  the  price,  the  court  found  that  the  de- 
manded property  with  the  title  assured  would  be  worth  $30,000,  but  that  a 
suit  for  the  partition  of  the  San  Pablo  rancho,  of  which  the  upland  of  the 
demanded  premises  were  parcel,  had  been  pending  since  1867,  was  hotly  con- 
tested, and  is  still  pending  and  undetermined,  in  whicli  action  an  interlocu- 
tory decree  had  been  entered  adverse  to  the  claimants  Benson;  that  a  re- 
ceiver had  been  appointed,  and  his  appointment  atfirmed  by  this  court,  who 
claimed  possession  of  the  land,  and  the  right  to  lease  tlie  same,  as  well  as 
$3,000  back  rent,  etc.;  also  that  a  portion  of  the  land  designated  as  over- 
flowed or  salt  marsh  was  claimed  adversely  to  Benson  by  the  owners  of  the 
Bancho  Sobrante,  which  claim  was  pending  on  final  survey  before  the  United 
States  land  department,  and  the  commissioner  of  the  general  land-office  had 
rendered  his  decision  sustaining  said  adverse  claim, — in  consequence  of  all  of 
which,  the  right,  title,  and  interest  of  Benson  in  and  to  the  land  was  not 
worth  and  would  not  sell  for  what  the  land  itself  with  a  clear  title  was  worth; 
that,  in  fact,  the  land  had  no  market  value,  but  that  the  real  estate  might 
reasonably  be  allowed  to  represent,  so  far  as  the  transactions  involved  in  this 
suit  are  concerned,  a  purchasing  power  equivalent  to  $18,000. 

It  is  a  fact  open  to  observation  that  most  men  of  means  do  not  deal  in  and 
pay  their  money  for  property,  the  title  to  which  is  subject  to  the  vicissitudes 
attending  that  of  the  demanded  premises;  and  of  the  limited  number  who  are 
willing  to  purchase  under  such  circumstances  it  is  not  too  much  to  say  that  the 
purchase  price  will  be  reduced  to  such  sum,  compared  with  the  intrinsic  value 
of  the  property,  as  to  make  the  chances  of  gain  commensurate  with  the  risk 
taken.  We  are  not,  therefore,  under  the  surroundings,  surprised  that  the 
property  sold  for  no  more  than  $9,000  in  cash,  and  find  nothing  in  that  fact  to 
warrant  an  inference  of  notice  to  the  purchasers  of  the  fraud  of  Jones,  their 
grantor;  nor  do  we  deem  it  sufficient,  under  the  circumstances,  to  have  put 
a  reasonable  man  upon  inquiry. 

Appellants  attack  the  findings  as  insufficient  to  warrant  the  conclusion 
that  Benson  conveyed  the  property,  upon  the  grounds  that  his  deed  of  con- 
veyance to  Jones  was  deposited  in  escrow  with  Haven;  that  the  dispatch 
which  he  sent  to  Haven,  from  Texas,  where  he  and  Jones  then  were,  under 
which  the  deed  was  delivered  to  the  agent  of  Jones,  was  procured  to  be  sent 
by  the  fraud  of  Jones,  and  by  the  exercise  of  undue  influence  on  his  part  over 
Benson;  and  therefore  that  the  deed  thus  procured  did  not  vest  title  in  the 
grantee;  and  Harding  v.  Handy ^  11  Wheat.  125,  and  Allore  v.  Jewell,  94  U. 
S.  506,  are  cited  in  support  of  these  positions. 

A  reference  to  these  cases  shows  tliat  in  each  of  them  the  grantors  were  so 
incapacitated  by  age  and  disease  as  to  be,  if  not  insane,  at  least  incapable  of 
comprehending  fully  the  nature  and  effect  of  the  transactions  in  which  they 
were  engaged,  when  they  executed  the  deeds;  and,  as  against  the  grantees, 
they  were  set  aside,  although  in  one  of  the  cases  more  than  six  years  had 
elapsed  between  the  delivery  of  the  deed  and  suit  firought. 

In  the  present  case  the  findings  are  against  the  incompetency  of  Benson » 
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and  established  (1)  the  fraud  practiced  upon  him  by  Jones,  BeAtty,  and  Fisk, 
whereby  he  was  induced  to  convey  his  property  and  order  the  deed  to  be  de- 
livered to  the  grantee;  and  (2)  that  plaintiffs  are  innocent  purchasers,  etc. 

Whatever  the  rule  may  be  as  to  vesting  of  title  in  the  grantee,  or  in  an  in- 
nocent purchaser,  etc.,  under  the  latter,  in  cases  where  the  grantor  is  incom- 
petent to  execute  a  conveyance  of  his  property  by  reason  of  mental  inca- 
pacity or  unsoundness  of  mind,— questions  which  do  not  arise  here, — we  are 
clearly  of  opinion  that  where,  as  in  the  present  case,  there  were  parties  com- 
petent to  contract,  and  where  a  deed  was  executed  and  delivered  through  the 
fraudulent  devices  of  the  grantee,  the  conveyance  was  not  f>oid,  but  tyoidable, 
and  liable  as  between  the  parties  to  be  rescinded.  Civil  Ckxle,  §§  1566, 1567, 
1689.  The  title,  in  such  cases,  vests  in  the  grantee,  subject  to  be  divested  by 
a  rescission  of  the  sale.  But  where  the  grantee  has,  in  turn,  conveyed  the . 
property  to  an  Innocent  purchaser  for  a  valuable  consideration  without  no- 
tice, the  right  of  the  defrauded  grantor  to  recover  his  property  ceases. 

Pomeroy  in  his  work  on  Equity  Jurisprudence,  (volume  2,  §  777,)  states 
the  rule  thus:  ** Where  a  conveyance  has  been  obtained  by  the  grantee's 
fraud,  so  that  it  would  be  set  aside  at  the  suit  of  the  defrauded  grantor,  but 
the  fraudulent  grantee  has  in  turn  conveyed  to  &  bona  fide  purchaser  for  value 
and  without  notice,  the  latter  will  take  and  hold  the  property  free  from  all 
these  equities,  protected  against  the  equitable  remedies  of  the  original  de- 
frauded owner. " 

We  see  nothing  in  the  contention  of  appellants  that  the  contract  of  March 
1,  1881t  between  Benson  and  Jones,  was  notice  to  plaintiffs  of  certain  condi- 
tions precedent  to  the  delivery  of  the  deed  which  can  render  them  liable. 
That  contract  was  properly  recorded,  and  imparted  notice  of  its  terms  and 
conditions  to  all  the  world;  but  it  provided  that  when  the  deed  was  delivered 
the  trade  should  be  fully  completed  and  ended,  and  neither  party  should  have 
any  claim  upon  the  other.  According  to  the  cross-complaint,  a  new  agree- 
ment was  made  between  the  parties  after  they  arrived  in  Texas,  and,  through 
the  fraudulent  practices  of  Jones,  Benson  was  induced  to  and  did,  as  the  evi- 
dence and  findings  show,  on  the  fourteenth  day  of  May,  direct  the  delivery  of 
the  deed,  which  was  accordingly  done. 

Plaintiffs,  at  the  date  of  their  purchase,  were  informed  the  deed  had  been 
delivered  by  direction  of  Benson,  and,  in  corroboration  of  the  statement,  the 
agent  and  attorney  in  fact  of  Jones  produced  and  delivered  it  to  them  as  a 
muniment  of  their  title.  That  Benson  was  entirely  willing  to  deliver  the 
deed,  and  ordered  it  to  be  delivered,  there  can  be  no  doubt.  If  the  purchasers, 
Blum  and  Fish,  were  bound  to  take  notice  of  anything  by  virtue  of  the  con- 
tract, it  was  of  its  contents  as  it  existed  and  remained  in  force;  and  Ben- 
son cannot  be  heard  to  say  he  waived  the  conditions  precedent  to  the  delivery 
of  the  deed  and  delivered  it,  and  at  the  same  time  hold  Blum  and  Fish  to  a 
responsibility  based  upon  the  non-performance  of  the  conditions  which  he 
had  thus  waived. 

The  nineteenth  finding,  or  so  much  thereof  as  finds  "  that  Blum,  acting 
for  himself  and  his  copartner  Fish,  purchased  the  land  described  in  the 
cross-complaint  from  Jones,"  ftc„  is  objected  to  as  being  contrary  to  the 
sworn  answer  to  the  cross-complaint.  The  cross-complaint  avers  that  "Wal- 
ter Stowell  claims  some  interest  in  said  land,  the  nature  and  extent  of  which 
the  defendants  are  ignorant,  but  that  said  Stowell  took  and  obtained  said  in- 
terest and  claim  in  said  land  with  full  knowledge  and  notice  of  said  fraud 
and  undue  influence  aforesaid,  and  that  his  grantors  were  not  innocent  por- 
chasei-s  of  said  land  for  value."  The  cross-complaint  had  previously  charged 
that  the  land  was  conveyed  by  Beatty  and  Fisk,  as  attorneys  in  fact  for 
Jones,  to  "  L.  J.  Fish  and.Simon  Blum  for  the  alleged  sum  of  nine  thousand, 
five  hundred  dollars,"  and  the  prayer  of  the  cross-complaint  asks  that  the 
deed  be  set  aside  and  canceled. 


Digitized  by 


Google 


Cal.]  FISH  V.  BENSON.  461 

t 

The  answer  to  the  cross-complaint  admits  the  purchase  from  Jones  by  Fish 
and  Blum;  avers  that  it  was  without  notice  of  fraud  on  the  part  of  their 
grantor,  etc. ;  says  the  deed  to  them  was  executed  and  delivered  on  the  seven- 
teenth day  of  May,  1881;  and  subsequently,  after  denying  that  Stowell  took 
or  obtained  his  interest  or  claim  in  said  land  with  notice,  etc.,  avers  that  the 
said  Stowell  and  the  said  Blum  and  Fish  were  each  and  all  of  them  purchasers 
for  fair  value  of  all  said  land,  without  any  knowledge,  notice,  or  suspicion  of 
any  of  the  alleged  frauds  and  evil  practices  set  forth  in  the  bill.  ♦  ♦  • 
They  deny  that  said  Stowell  has  paid  no  part  of  any  sum  of  money  or  other 
consideration  for  said  land,  or  any  interest  therein ;  but  they  allege  that  he 
paid  his  proportion  of  the  purchase  money,  which  was  one-half,  at  the  date 

and  delivery  of  the  deed  to  him,  which  was  on  the day  of  May,  1881. 

So,  too,  the  answer  states  that  "plaintiffs,  further  answering,  say  that  they 
purchased  the  said  real  estate  from  the  said  C.  J.  Jones,  by  deed  bearing  date 
the  seventeenth  day  of  May,  1881,  for  the  consideration  of  $9,000.  The  said 
deed  was  duly  executed  and  delivered  on  said  day,  *  ♦  ♦  and  said  deed 
*  *  *  grants,  bargains,  sells,  and  conveys  unto  the  said  Lafayette  J. 
Fish  and  Simon  Blum  and  to  their  assigns,  forever,"  etc. 

The  term  here  used  at  the  outset  would  indicate  that  all  the  plaintiffs  were 
meant;  but,  when  it  proceeds  to  describe  the  deed,  it  clearly  appears  that  it  is 
the  conveyance  to  Fish  and  Blum,  which  is  being  referred  to. 

We  fail  to  find  in  these  pleadings  any  allegation  that  Stowell  purchased 
jointly  with  Fish  and  Blum,  but,  on  the  contrary,  the  inference  from  the 
cross- complaint  and  answer  is  irresistible  that  he  did  not  do  so;  and  the  fact 
that  the  answer,  after  stating  the  facts  as  to  the  several  purchases  by  Stowell 
and  the  other  plaintiffs,  proceeds  to  aver  that  Stowell,  Blum,  and  Fish  were 
each  and  all  of  them  purchasers  for  fair  value,  without  notice,  etc.,  does  not 
modify  this  inference.  No  doubt,  the  pleadings  might  have  been  more  specific 
and  precise,  but  they  were  not  calculated  to  mislead  the  defendants;  and,  in- 
deed, so  far  as  the  answer  sets  up,  the  particulars  of  the  conveyances  were  im- 
material averments. 

The  cross-complaint  charged  the  plaintiffs  as  purchasers  with  notice  of  the 
fraud  of  their  grantors.  The  answer  denied  such  notice,  averred  their  good 
faith  and  a  valuable  consideration.  Beyond  this  it  was  not  necessary  to  go. 
It  devolved  upon  defendants,  under  the  allegations  of  their  cross-complaint,  to 
prove  the  con  veyances  (if  denied)  which  they  alleged  to  have  been  made.  This 
they  did  by  offering  in  evidence  (1)  the  deed  from  Jones  to  Blum  and  Fish, 
dated  May  17,  1881;  (2)  the  deed  from  Blum  and  Fish  for  an  undivided  one- 
half  of  the  premises,  dated  June  2,  1881.  We  are  of  opinion  that  the  plead- 
ings, taken  together,  do  not  show  a  joint  purchase  by  Blum,  Fish,  and  Stowell, 
and  therefore  that  the  nineteenth  finding  is  not  subject  to  the  criticism  of  be- 
ing contrary  to  the  answer. 

We  deem  it  unnecessary  to  discuss  the  other  objections  made  to  the  find- 
ings of  the  court,  as,  upon  examination,  we  think  them  insufficient  to  war- 
rant  a  reversal  of  the  cause. 

The  judgment  of  the  court  below,  and  the  order  appealed  from,  should  be 
affirmed. 

We  concur:   Belcher,  0.  0.;  Foote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 
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(70  Cal.  666) 

Swamp  Land  Dist.  No.  307  ©.  GwrNN  and  others.    (No.  11,596.) 

(Supreme  Court  of  OoUifornia.    August  81,  1886.) 

J,  Dbains  and  Dbainaoe — Assessment — AasEsaoss  Need  not  Act  Jointly  —  Sectiom 
3456,  Pol.  Code  Cal. 

Commissioners  appointed  to  make  an  assessment  for  swamp-land  purposes  need 
not  act  jointly  in  viewing  the  lands. 

2.  Same— View  op  Lands— Finding  of  Court.  »    ' 

The  lands  being  mostly  covered  with  water,  and  the  commissioners  having  been 
at  a  point  where  they  could  look  over  the  whole  area,  and  see  every  part  except  a 
few  parcels  along  its  eastern  margin,  hidden  by  trees,  the  finding  of  the  court  that, 
they  viewed  all  the  lands,  and  each  and  every  tract  thereof,  was  not,  as  a  matter  of 
law,  erroneous. 

3.  Same— Assessment  Books— Prima  Facie  Evidence — Can  be  Contradicted. 

The  assessment  books  being  luerelv  prima /acic  evidence  of  the  facts  in  them  con- 
tained, evidence  was  competent  to  show  that  the  assessment  was  not  made  accord- 
ing to  law,  and  the  exclusion  of  such  evidence  was  error. 

4.  Same— Warrants — ^Tender. 

A  tender  of  a  warrant  in  payment  of  an  assessment,  which  tender  was  only  for 
the  purpose  of  having  the  assessment  indorsed  upon  it,  and  not  to  be  given  up  and 
canceled,  is  not  sufficient. 

Commissioners*  decision. 

Department  2.    Appeal  from  superior  court,  Yolo  county. 

Section  3465,  Pol.  Code  Cal.  provides,  in  regard  to  the  payment  of  as- 
sessments for  swamp-land  purposes:  "Where  payment  is  made  in  the  .war- 
rants of  the  district,  legal  interest  must  be  computed  thereon  from  the  date 
thereof  to  the  time  of  such  payment,  when  said  warrant  must  be  purrendered 
to  the  treasurer,  and  by  him  canceled." 

The  opinion  states  the  facts  of  the  case. 
.    W,  H,  Beatty  and  8.  C.  Benson^  for  appellants.    Armstrong  <fe  Hinkson, 
for  respondent. 

Belcheb,  C.  C.  This  is  an  action  to  enforce  payment  of  an  assessment 
made  for  reclamation  of  swamp  lands.  The  plaintiff  recovered  judgment, 
from  which,  and  an  order  denying  a  new  trial,  the  defendants  appeal. 

1.  Under  the  provisions  of  the  Code,  when  an  assessment  for  swamp-land 
purposes  is  to  be  made,  three  C(»nimissioners  must  be  appointed,  who  are  dis- 
interest4?d  persons  and  residents  of  the  county,  "and  who  must  view  and  as- 
sess upon  the  lands  situated  within  the  district  a  charge  proportionate  to  the 
whole  expense,  and  to  the  benefits  which  will  result  from  such  works."  Sec- 
tion 3456,  Pol.  Code.  Under  the  statutes  formerly  in  force,  the  commission- 
ers were  required  to  jointly  view  the  land,  and,  failing  to  do  that,  their  as- 
sessment was  void.  People  v.  Coghill,  47  Cal.  361;  People  v.  Hagar,  49 Cal. 
229.  Now  they  are  not  required  to  act  jointly  in  viewing  the  lands.  It  is 
suificient  if,  as  tjjey  did  here,  two  go  together,  and  the  other  alone,  to  view  it. 

But,  if  this  be  so,  it  is  urged  that  they  did  not  sufliciently  view  the  land  to 
enable  them  to  nudte  a  valid  assessuient.  The  court  found  that  they  viewed 
all  the  lands  in  the  district,  and  each  and  every  tract  thereof,  and  there  was 
evidence,  we  think,  tending  to  sustain  the  finding.  It  is  true,  the  lands  were 
mostly  covered  with  water,  but  the  commissioners  were  at  a  point  where  they 
could  look  over  the  whole  area  of  the  district,  and  see  every  part  of  it,  with 
the  exception  of  a  few  small  parcels  along  its  eastern  margin,  which  were 
hidden  from  view  by  trees.  Tiieir  duly  was  to  make  such  an  examination  of 
the  lands  of  the  district  as  would  enable  them  to  form  an  intelligent  judgment 
as  to  the  benefits  which  each  part  would  receive  from  the  completed  works  of 
reclamation,  and,  ixs  matter  of  law,  we  cannot  say  that  they  failed  to  perform 
their  duty. 
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2.  It  is  alleged  in  the  complaint  that  the  commissioners,  after  viewing  each 
tract  ot  land,  assessed  upon  the  same  charges  proportionate  to  the  entire  ex- 
pense, and  the  henefits  which  would  result  to  each  tract  from  the  works  of . 
reclamation,  and  on  the  same  day  made  a  list  of  the  charges  assessed  by  them, 
etc.  The  defendants,  by  their  answer,  denied  that  the  commissioners  assessed 
upon  the  several  tracts  of  land  charges  proportionate  to  the  entire  expense, 
and  to  the  benefits  which  would  result  to  each  tract  from  the  works  of  recla- 
mation. And  they  alleged  that  the  commissioners  did  not  make  any  examina- 
tion, computation,  or  estimate  as  to  the  result  or  effect  of  the  proposed  work 
of  reclamation  upon  each  tract  of  land  in  the  district,  but  arbitrarily  assumed 
that  each  and  every  acre  of  land  in  the  district  should  be  assessed  for  an  equal 
share  of  the  entire  sum  to  be  raised;  and,  without  considering  whether  some 
tracts  would  be  benefited  by  the  proposed  work  more  or  l^s  than  other  tracts^ 
arbiti-arily  assessed  each  tract  at  the  same  rate  per  acre,  when  in  fact  some 
tracts,  if  the  proposed  works  should  be  carried  out  and  completed,  would  be 
greatly  benefited  and  enhanced  in  value,  while  other  tracts  would  be  benefited 
very  little  if  at  all.  And  they  further  alleged  that  the  assessment  was  unfair, 
unequal,  and  unjust  to  the  defendants,  for  that  the  lands  described  in  the 
complaint  would  not  be  benefited  to  the  same  extent  as  other  lands  of  other 
owners  in  the  district. 

At  the  trial  the  plaintiff,  after  introducing  certain  preliminary  proofs,  of- 
fered in  evidence  the  assessment  roll,  with  the  certificate  attached  thereto, 
signed  by  the  commissioners.  Among  other  things  the  commissioners  cer- 
tify that  '*we  did  view  said  lands,  and  assess  said  sum  of  $39,000  as  a  charge 
upon  the  lands  within  said  district,  for  the  purpose  of  completing  the  recla- 
mation of  said  district,  which  charge  was  and  is  made  proportionate  to  the 
whole  expense,  and  to  the  benefit  which  will  result  from  such  works  of  recla- 
mation." The  defendants  objected  to  the  assessment  roll  being  received  in 
evidence,  and,  in  support  of  their  objection,  sought  to  prove  by  one  of  the 
commissioners  that,  In  making  the  assessment,  and  apportioning  the  money 
to  be  raised  among  the  several  tracts  of  land  in  the  district,  the  commissioners 
never  considered,  discussed,  or  in  any  way  referred  to  the  proportional  bene- 
fits to  be  derived  to  each  piece  of  land  by  reason  of  the  work  to  be  done  for 
which  the  assessment  was  levied,  but  arbitrarily,  and  without  considering 
the  question  of  benefits  to  any  piece  of  land  in  the  district,  assessed  an  equal 
sum  upon  each  acre,  in  obedience  to  what  they  understood  to  be  a  by-law  of 
the  district;  and,  further,  that  some  of  the  tracts  of  land  in  the  district  would 
be  benefited  yerj  much  more  than  other  tracts  by  the  work  of  reclamation. 
The  plaintiff  objected  to  each  of  the  several  questions  asked,  upon  the  ground 
that  it  was  irrelevant,  immaterial,  and  incompetent,  and  the  court  sustained 
the  objection;  the  defendants  reserving  an  exception.  Thereupon  the  court 
overruled  the  objections  to  the  assessment  roll,  and  admitted  it  in  evidence, 
and  the  defendants  excepted  to  that  ruling. 

It  was  proved  that,  about  10  days  after  viewing  the  land,  the  commission- 
ers met  at  the  office  of  the  attorney  for  plaintiff,  and  found  the  assessment 
roll  there,  and  nearly  written  up;  that  the  attorney  then,  under  their  instruc- 
tions, computed  the  amount  to  be  charged  against  each  tract,  and  entered  the 
same  on  the  roll,  and  that  thereupon  they  signed  the  certificate.  It  is  argued 
for  the  respondent  that,  when  the  commissioners  signed  the  certificate,  the 
assessment  roll  became  a  record  of  official  acts,  and  could  not  afterwards  be 
impeached  or  questioned,  except  for  fraud;  and,  in  support  of  this  contention, 
among  other  authorities,  sections  1920  and  1926  of  the  Code  of  CJivil  Proced- 
ure are  called  to  our  attention.     Those  sections  read  as  follows : 

"Sec.  1920.  Entries  in  public  or  other  official  books  or  records,  made  in  the 
performance  of  his  duty  by  a  public  officer  of  this  state,  or  by  another  person 
in  the  performance  of  a  duty  specially  enjoined  by  law,  are  prima  facie  evi- 
dence of  the  facts  stated  therein." 
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•'Sec.  1926.  An  entry  made  by  an  officer,  or  board  of  officers,  or  under  the 
direction  and  in  the  presence  of  eitlier,  in  the  course  of  official  duty,  is  prima 
facie  evidence  of  the  facts  stated  in  such  entry." 

Conceding  that,  when  the  commissioners  signed  the  certificate,  it  became 
an  official  record,  and  evidence  of  all  the  facts  recited  in  it,  still  it  was  only 
prima  facie  evidence,  and,  as  such,  wiis  subject  to  be  conti-adicted. 

'*  Prima  facie  evidence  is  that  which  suffices  for  tlie  proof  of  a  particular 
fact  until  contradicted  and  overcome  by  other  evidence.  For  example,  the 
certificate  of  a  recording  officer  is  prima,  facie  evidence  of  a  record,  but  it 
may  afterwards  be  rejected  upon  proof  that  there  is  no  such  record."  Sec- 
tion 1833,  Code  Civil  Proc. 

The  commissioners  were  required  to  assess  upon  the  lands  ''a  charge  pro* 
pprtionate  to  the  wljole  expense,  and  to  the  benefits  which  will  result  from 
such  works."  When  special  duties  are  enjoined  upon  commissioners,  as  in 
this  case,  the  law  must  be  strictly  complied  with,  and  any  substantial  depart- 
ure from  its  requirements  will  render  their  acts  void.  People  v.  CoghUU  47 
Cal.  361;  PeopU  v.  Hagar,  49  Cal.  229;  People  v.  Ahem,  62  Cal.  208. 

We  think  that,  notwitlistanding  the  certificate  signed  by  tlie  commissioners, 
the  defendants  were  entitled  to  prove,  if  they  could,  that  the  assessment  in- 
volved in  this  case  was  not  made  in  conformity  to  the  requirements  of  the 
law,  and  so  was  not  binding  upon  them,  and  that  the  court  erred  in  exclud- 
ing the  proper  evidence. 

3.  Without  expressing  any  opinion  as  to  the  validity  of  the  warrant  tend- 
ered in  satisfaction  of  the  assessments  sued  for,  we  tliink  the  court  did  not 
err  in  finding  that  the  assessments  were  not  in  fact  satisfied  by  the  tender. 
As  pleaded  and  proved,  the  warrant  was  for  a  larger  sum  than  the  aggregate 
amount  of  the  assessments,  and  was  owned  by  D.  O.  Mills  &  Co.,  a  banking 
corporation  doing  business  at  Sacramento.  Under  some  arrangements  made 
with  the  defendants  it  was  tendered  to  the  county  treasurer  only  for  the  pur- 
pose of  having  the  assessments  indorsed  upon  it,  and  not  to  be  given  up  and 
canceled.  This  was  not  sufficient.  Pol.  Code,  g  3465.  Nor  was  the  tender 
in  court  at  the  trial  of  any  avail.  Such  a  tender  is  not  authorized  by  any 
statute  that  we  are  aware  of. 

For  the  error  above  noted  the  judgment  and  order  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:    Searls,  C.  ;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  triaL 


(70  Gal.  644) 

Plummeb  t?.  Brown,    (No.  11,335.) 
(Supreme  Court  of  CdHfomia.    August  81.  1886.) 

1.  Public  Lands — Lawd-Ofpicerb — Conclustvkness  of  Judomevtb — ^Fbaud — T«cm. 

The  land-officers  of  the  United  States,  on  the  hearing  and  determination  of  aeon* 
test  between  two  rival  claimants,  act  judiciaJly,  and  their  judgment  is  oonduslveat 
law.'  But  if  the  successful  contestant  has  acquired,  pursuant  to  the  judgment,  tlie 
legal  title  aflfected  with  any  fraud  or  trust  in  relation  to  it,  he  will  be  regarded  in 
equity  as  trustee  of  the  true  owner,  who  may,  by  proper  proceedings  in  equity, 
compel  a  conveyance  to  himself  of  the  legal  title. 

2.  Tbust— Action  to  Makc  Patbntbb  of  Public  Land  a  Tbubtbb^Fbaud  and  Pbb- 

JUBY — PlBADIKO. 

In  a  complaint  seeking  that  the  patentee  of  United  States  lands  be  declared 
trustee  for  plaintiff  on  the  ground  that,  in  a  contest  regarding  the  land,  the  United 
States  land-officers  decided  against  plaintiff  in  consequence  of  the  fraud  and  per- 
jury of  the  patentee,  the  allegations  of  fraud  and  perjury  were  in  general  terms. 

iSee  note  at  end  of  case. 
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Held^  bad,  because  no  issue  can  be  raised  as  to  what  was  fraudulent  and  perjured. 
The  complaint  should  have  set  forth  the  false  and  fraudulent  act  and  statements 
with  particularity. 

Department  2.    Appeal  from  superior  court,  Los  Angeles  county. 
Edwin  Baxter,  for  plaintiff  and  appellant.   Bicknell  &  White  and  C  Cabott 
for  defendant  and  respondent. 

McKeb,  J.  The  only  question  for  consideration  on  this  appeal  is  whether 
the  court  below  erred  in  sustaining  a  demurrer  to  the  complaint  upon  the 
ground  that  it  did  not  contain  facts  sufficient  to  constitute  a  cause  of  action. 
It  appears  from  the  allegations  contained  in  the  complaint  that  there  was  a 
contest  between  the  plaintiff  and  John  A.  Brown  before  the  register  and  re- 
ceiver of  the  United  States  land-office  about  the  right  to  purchase  from  the 
United  States,  under  the  pre-emption  and  homestead  laws,  a  tract  of  public 
land  in  Los  Angeles  county,  de.s  uibed  as  the  S.  E.  J  of  section  23,  in  town- 
ship 1  S.,  range  14  W.,  San  Bernardino  meridian,  the  official  plat  and  map  of 
which  had  been  filed  in  the  year  1875  in  the  proper  United  States  land-office. 
The  commissioner  affirmed  the  decision.  Phimmer  then  appealed  to  the  secre- 
tary of  the  interior,  and  that  officer  also  affirmed  the  decision;  after  which 
there  was  issued  a  patent,  pursuant  to  the  judgment,  to  Brown,  confirmatory 
of  his  right  to  the  land,  under  the  provisions  of  the  homestead  law. 

Notwithstanding  the  judgment,  the  plaintiff  insists  that  the  land  ought  to 
have  been  awarded  to  him,  because,  as  it  is  alleged,  he  established  his  right 
to  purchase  it,  under  the  laws  of  the  United  States,  by  satisfactory  proof;  and 
the  register  and  receiver  would  have  awarded  it  to  him  if  he  had  not  been 
imposed  upon  by  "false  and  perjured  testimony,"  which  misled  and  deceived 
him,  and  biased  him  to  decide  in  Brown's  favor,  upon  facts  which  were  found 
upon  "the  false  and  perjured  testimony"  and  "incompetent  and  irrelevant 
evidence"  given  by  Brown,  by  which,  it  Is  also  alleged,  the  other  officers  of  the 
land  department  were  likewise  fraudulently  induced  to  affirm  the  judgment 
in  Brown's  favor.  Upon  these  grounds  the  plaintiff  asks  for  a  decree  declar- 
ing that  Brown  holds  the  legal  title  to  the  land  in  trust  for  the  plaintiff,  and 
that  he  be  compelled  to  convey  it  to  the  plaintiff. 

On  the  hearing  and  determination  of  a  contest  between  two  rival  claimants 
of  the  rigiit  to  purchase  a  tract  of  public  land  under  the  land  laws  of  the 
United  States,  the  register  and  receiver  of  the  land  department  acts  judi- 
cially; and  his  judgment,  especially  after  it  has  been  affirmed  on  appeal,  is 
final  and  conclusive  upon  the  contestants.  So,  also,  is  the  patent  issued  upon 
the  judgment.  Neiilier  can  be  collaterally  assailed.  Garland  v.  Wynn,  20 
How.  6;  Lytle  v.  Arkansas ,  9  How.  328;  Cunningham  v.  Ashley,  14  How. 
382;  Barnard  v.  Ashley,  18  How.  13.  But,  while  the  judgment  is  conclusive 
at  law,  there  is  no  doubt  pf  the  equitable  doctrine  that  if  the  successful  con- 
testant has  acquired,  pursuant  to  the  judgment,  the  legal  title,  affected  with 
any  fraud  or  trust  in  relation  to  it,  he  will  be  regarded  in  equity  as  a  trustee 
of  the  true  owner,  and  the  owner  may,  by  a  proper  proceeding  in  equity,  com- 
pel a  conveyance  to  himself  of  the  legal  title.  Stark  v.  Starrs,  6  Wall.  402; 
Johnson  v.  TotDsley,  13  Wall.  72. 

To  entitle  the  alleged  owner,  however,  to  such  equitable  relief,  he  must 
show  that  he  occupies  such  a  status  as  entitles  him  to  control  the  legal  title; 
that  the  officers  who  awarded  the  land  to  another,  to  whom  the  title  was  is- 
sued pursuant  to  the  judgment,  were  imposed  upon  and  deceived  by  the 
fraudulent  practices  of  him  in  whose  favor  the  judgment  was  given,  and  that 
they  were  thereby  induced  to  give  judgment  in  his  favor.  These  things  must 
be  distinctly  alleged  and  clearly  proven.  Payne  v.  Elliot,  54  Cal.  339;  Kent- 
Jkld  V.Hayes,  57  Cal. 409;  Chapman  v.  Quinn, 56  Cal.  266;  Burrell  \.Haw, 
48  Cal.  225;  Powers  v.  Leith,  53  Cal.  711;  Hosmer  v.  Duggan,  56  Cal.  257; 
AurrecoecTiea  Y.Sinclair,  60  Cal.  532, 
v.l2p.no.l2— 30 
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The  complaint  under  consideration  contains  no  sufficient  allegations  of  such 
issuable  facts,  and  it  does  show  affirmatively  that  the  plaintiff  wais  not  en- 
titled to  the  relief  which  he  demands;  for  it  appears  that  in  the  contest  as  to 
the  right  to  purchase  the  land,  which  was  the  subject  of  the  controverey, 
there  were  three  issues  presented,  namely:  (1)  Had  Brown  settled  upon  and 
occupied  the  land  before  the  plaintiff  entered  upon  it?  (2)  Did  Brown  aban- 
don his  occupation,  or  did  the  plaintiff  invade  it?  (3)  Was  the  plaintiff  a 
qualified  pre-emptor? — and  that  those  issues  were  found  against  the  plaintiff, 
and  in  favor  of  Brown.  It  follows,  therefore,  as  the  issues  were  decided 
against  the  plaintiff,  that  he  was  a  trespasser  upon  Brown's  possession,  and 
was  not  a  qualified  pre-emptor;  so  that  he  had  no  right  of  entry  upon  the 
land,  and  he  acquired  no  pre-emption  right  by  his  unlawful  entry  upon  it  by 
which  he  could  control  the  legal  title  issued  to  Brown  pursuant  to  the  judg- 
ment in  his  favor.  Atherton  v.  Fowler,  96  U.  S.  513;  Hosnxer  v.  WallaoSf 
97  U.  S.  580. 

But  it  is  contended  that  the  judgment  is  not  conclusive  against  the  plain- 
tiff, because  it  was  rendered  **upon  the  false  and  perjured  testimony"  and 
"incompetent  and  immaterial  evidence"  of  Brown,  which  the  register  ad- 
mitted, "notwithstanding  Brown  repeatedly  refused  to  submit  to  cross-ex- 
amination," and  "was  prevailed  upon,  by  Brown  and  his  attorneys,  to  give  it 
weight  and  credence,  nol\N  th  landing  it  was  shown  by  record  to  be  false  and 
perjured,"  and  "notwithstanding  it  was  clearly  inadmissible  under  all  rules 
of  law  and  of  courts,  and  clearly  incompetent  and  irrelevant;"  and  thereby 
"said  officers  were  misled  and  deceived,  and  their  judgment  biased,  by  said 
defendant  and  his  attorneys,  and,  in  consequence  thereof,  said  land-officers, 
*  *  *  contrary  to  the  law  and  contrary  to  undisputed  facts,  thereupon 
ruled  and  decided  erronoonsly,  falsely,  illegally,  and  inequitably  that  SHid  de- 
fendant Brown  was  entitled  to  said  land,  and  awarded  the  same  to  him." 

In  these  allegations  there  is  nothing  of  an  issuable  character  as  to  what 
evidence  wtis  false  or  perjured,  incompetent  and  irrelevant,  upon  which  a 
court  could  judicially  determine  whether,  as  evidence,  it  was  improperly  ad- 
mitted or  illegally  considered;  nor  is  there  in  them  anything  which  shows 
what  was  the  evidence  upon  which  the  decision  was  made,  or  that  it  was  ev- 
idence which  did  not  justify  the  decision,  or  showed  that  the  decision  was 
contrary  to  law.  The  allegations  are  of  a  general  nature,  and  wholly  insuffi- 
cient. A  person  against  whom  charges  of  fraud  and  perjury  are  made  is  en- 
titled to  specific  averments  of  the  acts  of  fraud  of  which  he  is  accused,  so  that 
he  may  aclmit  or  deny  the  acts,  and  present  issues  which  the  court  may  hear 
and  decide. 

In  Vance  v.  Burbank,  101  U.  S,  519,  the  rule  is  thus  stated:  "Where  fraud 
and  misrepresentations  are  relied  upon  as  ground  of  interference  by  the  court, 
they  should  be  stated  with  such  fullness  and  pai*ticiilarity  as  to  show  that 
they  must  necessarily  have  affected  the  action  of  the  officers  of  the  depart- 
ment. Mere  general  allegation  of  fraud  and  misrepresentations  will  not  suf- 
fice." See,  also,  Marquez  v.  Frishie,  101  U.  S.  478;  Qtiinby  v.  Conlan,  104 
U.  S.  426;  U,  S,  v.  Atherton,  102  U.  S.  372;  Steel  v.  Smelting,  etc.,  Co.,  106 
U.  S.  453;  S.  C.  1  Sup.  Ct.  Rep.  389. 

The  demurrer  to  the  complaint  was  properly  sustained.  Judgment  af- 
firmed. 

We  concur:    Sharpstein,  J.;  Thornton,  J. 

NOTE. 
The  findings  of  the  land  de{)artinent  as  to  questions  of  fact,  or  of  mixed  questions  ot 
law  and  fact,  properly  before  it,  are  conclusive  on  the  courts.  Jeffords  v.  Hiiie,  (Ariz.) 
11  Pac.  Rep.  3.51;  Van  Sant  v.  Butler,  (Neb.)  27  N.  W.  Rep.  299;  and  all  facto  essential 
to  the  validity  of  a  pat<'nt  >;rantod  by  it  will  be  conclusively  presumed  in  a  collateral 
proceodhiK,  Kerry  v.  Street.  (Utah,)  11  Pac.  Rep.  571;  Turner  v.  Donnelly,  (CalJpoii,  469. 
But  see  Oorbett  v.  Wood,  (Minn.)  21  N.  W.  Rep.  734. 
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Kelly,  Ex'x,  etc.,  v.  Mubphy.    (No.  11,543.) 
(Supreme  Court  of  Oalifomia.    AuRUst  31.  1886.) 

1.  Exceptions— Bill  must  Contain  Pacts  on  Which  Excbption  Based. 

Where  a  defendant  excepts  to  the  admission  of  testimony  on  the  gronnd  that  no 
bill  of  particulars  has  been  furnished  in  compliance  with  his  demand  therefor,  the 
exception  cannot  be  considered  if  the  bill  of  exceptions  does  not  show  the  demand. 
In  order  to  make  his  exception  available  on  appeal,  he  must  embody  the  facts  on 
which  it  was  based  in  his  bill  of  exceptions. 

2.  Pastnebship — Dissolution — Notice— Evidjcnce. 

The  notice  of  dissolution  of  a  firm,  and  that  one  of  the  members  would  there- 
after conduct  the  business,  is  evidence  of  the  facts  therein  contained,  and  admissible 
on  the  question  in  whose  possession  the  firm  property  remained  after  the  dissolu- 
tion. 

3.  Evidence— Materiality— Whether  One  Does  Business  in  His  Own  Name  ob  for 

Another. 

As  evidence  that  a  business  was  carried  on  by  a  deceased  person  in  his  own  name, 
and  not  for  another,  evidence  of  parties  who  sold  deceased  goods  in  his  own  name, 
and  their  bills,  are  admissible. 

4.  Sale— Non-Delivery— Void  as  to  Executor  of  Vendor. 

A  sale  without  delivery  or  a  continued  change  of  possession  is  void  as  against 
vendor's  executor,  since  lie  stands  in  the  relation  of  trustee  of  the  estate  of  deceased 
for  the  benefit  of  others. 
6.  Husband  and  Wife— Marriage— Pleading. 

In  an  action  by  an  executrix  for  conversion  of  goods  of  deceased  by  the  defend- 
ant, sued  as  Margaret  Murphy,  averments  in  the  answer  that  defendant's  true  name 
is  Margaret  Murphy  Weanuan,  (the  name  of  tlie  deceased  being  Wearman,)  and 
that  she  owned  the  goods  in  question  as  her  separate  goods,  independent  of  her 
husband,  the  said  William  Wearman,  the  deceased,  are  not  sufilcient  allegations  of 
coverture  to  support  i)roof  thereof. 

Commissionei*s'  decision. 

Department  2.    Appeal  from  superior  court,  Yuba  county. 
/.  H.  Craddock,  for  respondent.     E.  Q.  Fuller,  (S,  M,  Bliss ^  of  counsel,) 
for  appellant. 

Searls,  C.  This  is  an  action  by  the  plaintiif,  as  executrix  of  the  last 
will  of  William  Wearman,  to  recover  from  the  defendant  damages  for  the 
conversion  of  certain  personal  property  belonging  to  the  estate  of  deceased. 
Plaintiff  had  judgment  for  $2,000,  and  costs,  from  which  judgment  defend- 
ant appeals.  At  the  outset  of  the  trial,  defendant  objected  to  the  introduc- 
tion of  any  evidence  in  support  of  the  claim  of  plaintiff,  upon  the  ground  that 
he  had  served  upon  plaintiff's  attorney  a  notice  calling  for  a  bill  of  particu- 
lars, which  had  not  been  furnished  as  required  by  section  454  of  the  Code  of 
Civil  Procedure.  The  objection  was  overruled  by  the  court,  and  an  excep- 
tion taken. 

1.  There  is  nothing  in  the  bill  of  exceptions  to  show  that  any  demand  for 
a  bill  of  particulars  was  ever  made.  If  defendant  desired  to  avail  himself  of 
the  benefit  of  his  exceptions,  it  was  incumbent  on  him  to  so  embody  the  facts 
upon  which  the  ruling  was  based  in  his  bill  of  exceptions  that  this  court 
could,  with  all  the  facts  before  it,  pass  upon  the  question. 

The  complaint  was  defective,  in  that  it  did  not  describe  with  sufficient  par- 
ticularity the  goods  alleged  to  have  been  converted  by  defendant,  and,  in  the 
face  of  a  special  demurrer  for  that  cause,  could  have  been  held  bad ;  but  it 
stated  a  cause  of  action,  and,  no  objection  having  been  made  on  the  ground 
indicated,  it  was  sufficient. 

The  notice  of  dissolution  of  the  firm  of  Wearman  &  Serrett,  and  that  Wear- 
man  would  thereafter  conduct  the  business,  etc.,  was  properly  admitted  in 
evidence.  As  published  in  the  newspaper,  this  notice  was  such  a  public  dec- 
laration as  may  reasonably  be  supposed  to  have  come  to  defendant,  and  was 
a  circumstance  proper  to  be  considered  in  determining  who  was  conducting 
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the  saloon  business,  and  in  whose  possession  the  disputed  property  remained 
after  the  dissolution. 

Like  considerations  apply  to  the  admission  of  the  evidence  of  Marcuse  and 
others  tending  to  show  that  they  sold  goods  to  Wearman  in  his  own  name, 
and  to  introduce  their  bills  for  such  goods  to  show  tliey  were  charged  to  said 
Wearman  individually,  and  not  to  defendant.  As  evidence  that  the  business 
wfis  conducted  by  Wearman  ostensibly  for  himself  and  in  liis  name,  and  not 
for  or  in  the  name  of  defendant,  the  evidence  was  proper. 

The  evidence  as  to  the  ownership  of  the  property  was  conflicting,  and  we 
are  not  warranted  in  disturbing  the  findings  on  the  ground  tliat  they  are  not 
supported  by  evidence. 

There  was  evidence  tending  to  show  that,  notwithstanding  the  sale  of  the 
property  to  the  defendant,  as  claimed  by  her,  such  sale  was  not  accompanied 
by  an  immediate  delivery,  and  followed  by  a  continued  change  of  possession 
of  the  things  transferred,  and  as  a  consequence  of  these  facts,  if  they  existed, 
the  sale  was  void,  not  only  as  against  creditors,  but  also  as  against  any  per- 
son on  whom  the  estate  of  Wearman,  the  vendor,  devolved  in  trust  for  the 
benefit  of  others  than  himself.  Civil  Code,  §  3440.  Plaintiff,  as  the  execu- 
trix of  the  last  will  of  William  Wearman,  deceased,  the  vendor  of  defendant, 
is  a  trustee,  in  whom  the  estate  rests  for  the  benefit  of  others,  within  the 
meaning  of  the  Code. 

There  was  not  a  delivery  and  continued  change  of  poss&ssion  of  the  prop- 
erty within  the  meaning  of  the  rule  enunciated  in  Stevens  v,  Irvin,  15  Cal. 
503,  which  lias  been  steadily  adhered  to  in  this  state  as  a  correct  exposition 
of  the  law  in  numerous  cases.  Dean  v.  WalTcenhorst,  64  Cal.  78;  Watson  v. 
Boffders,  53  Cal.  401 ;  Wideman  v.  Franks,  3  Pac.  Rep.  494 ;  Orum  v.  Barney, 
55  Cal.  254. 

There  was  no  error  in  excluding  the  evidence  offered  on  behalf  of  the  de- 
fendant to  sliow  that  she  and  Wearman  lived  together  as  husband  and  wife, 
li  she  desired  to  show  coverture,  it  was  incumbent  upon  her  to  plead  it.  In 
her  answer  she  RveTS— First,  "that  her  true  name  is  Margaret  Murphy  Wear- 
man;"  second,  that  she  owned  and  possessed  the  goods  and  chattels  in  her 
own  separate  right,  "and  controlled  the  same  as  her  separate  property,  inde- 
pendent of  her  husband,  the  said  William  Wearman,  now  deceased."  Be- 
yond these  expressions  tliere  is  nothing  in  the  pleadings  to  show  that  the  re- 
lation of  husband  and  wife  existed  between  defendant  and  plaintiff's  testator. 
As  allegations  showing  the  relation  of  husband  and  wife,  they  are  wholly  in- 
sufficient. 

Again,  the  offer  to  prove  that  defendant  and  plaintiff's  testator  liv(?d  to- 
gether as  man  and  wife  was  not  an  offer  to  prove  marriage.  Letters  v.  Cadf/, 
10  Cal.  533.  Marriage  being  properly  averred,  the  evidence  indicated  would 
tend  to  prove  the  fact, — nothing  more.  Taking  the  pleadings  with  the  prof-" 
fered  testimony,  and  the  only  inference  we  can  draw  from  them  is,  not  that 
defendant  desired  to  show  that  she  had  intermarried  with  the  deceased,  but 
that  they  had  lived  together  as  man  and  wife. 

We  are  of  opinion  the  judgment  should  be  affirmed. 

We  concur:    Belcher,  C.  C.  ;  Foote,  C. 

By  tiie  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 
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Turner  v.  Donxelly.    (Xo.  8,383.) 

(SupreiM  Court  of  California..    September  2,  1886.) 

L  PuBLio  Lauds— Patent— Agrbement  of  Owners  to  Convey  to  Each  Othbb  Such 
Portions  of  Land  Then  Held  as  might  be  Embraced  in  the  Patent  to  Each 
Thereafter— Validity— Rev.  St.  U.  S.  }J  2263,  2274. 

Where  parties  who  had  purchased  and  improved  land,  without  reference  to  the 
government  subdivisions,  entered  into  an  agreement  with  each  other  that  when  the 
iknd  was  surveyed,  and  tliey  obtained  titles  for  the  same  from  the  government,  that 
they  would  abide  by  their  lines  and  subdivisions,  as  they  then  owned  and  possessed 
them,  and  would  each  of  them  deed  to  the  other  the  parts  of  sections,  or  one-quar- 
ter sections,  as  they  might  purchase  them  of  the  United  States,  that  was  in  posses- 
.  sion  of  the  party  at  that  time,  and  bound  themselves  to  convey  to  each  otner  all 
the  title  they  might  obtain  to  lands  of  the  United  States,  so  as  to  give  to  each  the 
laud  he  then  had  in  possession,  according  to  each  one's  lines  and  fences  then  stand- 
ing, A«U  that,  when  tney  were  not  settlers  upon  the  same  legal  subdivision,  and  did 
not  have  their  improvements  on  the  same  subdivision,  in  the  sense  as  contemplated 
by  section  2274,  Rev.  St.  U.  S.,  and  the  lands  patented  to  each,  and  referred  to  in 
their  agreement,  were  not  contiguous,  but  at  least  half  a  mile  apart,  and  in  two  dif- 
ferent sections,  the  agreement  was  void,  under  section  2263  of  the  Revised  Statutes 
of  the  United  States  and  the  rulings  of  the  supreme  court  of  California  in  DawreU 
V.  Meyer,  40  Oal.  168,  170,  and  Hudson  v.  Johnson,  45 Cal.  21,  25. 

2.  Same— Patent— Attack  in  Collateral  Proceeding — Ejectment. 

A  patent  once  issued  for  public  land  remains  good,  as  to  all  the  world,  until  can- 
celed for  fraud,  in  an  action  brought  by  the  United  States  government,  and  in  % 
collateral  proceeding,  such  as  ejectment,  cannot  be  successfully  assailed.^ 

Department  2.    Appeal  from  superior  court,  Santa  Clara  county. 
Action  of  ejectment  to  recover  possession  of  certain  lands.    Judgment  for 
plaintiff.    Defendant  appealed. 
Archer  &  Boioden,  for  appellant.    2).  Jf.  Delmas,  for  respondent. 

Foots,  C.  An  action  of  ejectment  for  certain  lands,  in  which  the  plain- 
tiff obtained  judgment,  from  wliich  the  defendant  appealed.  The  former  had 
a  patent  from  the  United  States  government  to  the  land  sued  for,  which  was 
the  basis  of  his  claim.  Tlie  defendant,  in  his  cross-complaint,  set  out  that, 
prior  to  the  land  sued  for  having  been  surveyed,  pre-empted,  or  patented,  an 
agreen^ent  in  writing  had  been  entered  into  between  himself  and  the  plain- 
tiff that  when  they  each  should  obtain  title  to  the  lands  which  they  then  oc- 
cupied and  claimed,  that  if  the  defendant's  patent,  thus  obtained,  contained 
any  lands  wliich  the  plaintiff  then  had  in  possession,  that  the  plaintiff  would 
abide  by  the  lines  and  actual  subdivisions  as  they  then  respectively  owned 
and  possessed  them,  so  as  to  give  to  the  defendant  the  land  thus  actually  in 
his  possession,  and  that  he,  the  plaintiff,  would  execute  to  the  defendant  a 
conveyance  to  any  portion  of  the  land  then  in  the  defendant's  possession  to 
which  he  should  thereafter  obtain  title;  that  the  defendant  has  always  been, 
since  tliat  agreement,  in  possession  of  the  land  sued  for,  and  lias  remained  in 
possession  of  it  since  the  date  of  the  patent  issued  to  the  plaintiff;  that  the 
plaintiff,  although  a  patent  has  been  issued  to  him  of  the  land,  refuses  to  con- 
vey it  to  the  defendant,  and  prays  that  the  plaintiff  be  held  to  be  the  defend- 
ant's trustee  as  to  the  land,  and  directed  to  convey  it  to  the  defendant,  etc. 

Accoixling  to  the  findings  of  the  court,  the  cause  coming  here  on  the  Judg- 
ment roll  alone,  it  appears  that — 

"(1)  At  the  time  of  the  commencement  of  this  action,  and  ever  since  the 
twentieth  of  August,  1878,  the  plaintiff,  Thomas  Turner,  was,  and  still  is, 
the  owner  of  the  real  estate  situate  in  the  county  of  Santa  Clara,  state  of  Cal- 
ifornia, described  as  follows,  to-wit:  The  noi-th-east  quarter  of  the  north-east 
quarter  of  section  thirty-two,  (32.)  in  township  ten  (10)  S.,  range  five  (5)  E., 
Mount  Diablo  meridian,  and  the  south-east  quarter  of  section  twenty-nine, 

>8ee  Plnmmer  v.  Brown,  (Cal.)  ante,  4G4. 
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(29,)  in  township  ten  (10)  S.,  of  range  five  (5)  E.,  Mount  Diablo  meridian,  in 
the  district  of  lands  subject  to  sale  at  San  Francisco,  California. 

"(2)  Thereafter,  on  said  twentieth  day  of  August,  1878,  and  before  the 
commencement  of  this  action,  said  defendant,  Peter  Donnelly,  against  plain- 
tiff's will,  entered  on  said  premises,  and  ousted  the  plaintiff  therefrom,  and 
from  thence  hitherto  hiis,  and  still  does,  detain  the  possession  thereof  from 
said  plaintiff. 

"(3)  On  the  twenty-eighth  day  of  September,  1871,  the  plaintiff,  Thomas 
Turner,  and  the  defendant,  Peter  Donnelly,  were  severally  in  possession,  as 
bona  fide  settlers  and  residents  thereon,  of  certain  unsurveyed  lands  of  the 
United  States,  being  in  the  township  hereinabove  nientioned,  the  plaintiff 
being  in  possession  of  a  portion  of  the  south-east  quarter  of  section  29,  and 
the  said  defendant  of  a  large  tract  of  about  six  hundred  acres,  includ- 
ing portions  of  section  29,  and  a  portion  of  the  south-east  quarter  thereof, 
and  section  30.  The  house  and  residence  of  the  plaintiff  were  on  the  south- 
east ^  of  section  29,  and  the  house  and  residence  of  said  defendant  were  on 
section  30.  The  lands  so  respectively  occupied  were  contiguous  to  each 
other,  each  tract  being  inclosed  by  a  fence.  The  fences  were  built  without 
reference  to  any  government  surveys  or  subdivisions,  the  lands  not  having 
yet  been  surveyed  or  subdivided  by  the  government. 

"(4)  On  the  day  last  aforesaid,  the  plaintiff  and  defendant,  together  with 
other  parties,  signed  and  executed  a  written  agreement,  which  is  in  the  fol- 
lowing words: 

"  'Canada  Valley,  September  28, 1871. 

"  'Whereas,  we,  the  undersigned,  citizens  of  Canada  Valley,  have  purchased 
and  improved  our  lands  without  reference  to  the  government  subdivisions, 
and  as  our  lines  and  fences  do  not  correspond  with  the  government  subdivis- 
ions, therefore  we,  and  each  of  us,  whose  names  are  subscribed  to  this  agree- 
ment, do  severally  and  individually  agree,  each  with  the  otlier,  that  when  the 
land  is  surveyed,  and  we  obtain  titles  for  the  same  from  the  government,  or 
of  the  railroad  company,  that  we  will  abide  by  our  lines  and  subdivisions  as 
we  now  own  and  possess  them,  and  will  each  of  us  deed  to  the  other  the  parts 
of  sections  or  one-quarter  sections,  as  we  may  purchase  them  of  the  United 
States,  or  of  the  railroad  company,  that  is  in  possession  of  said  party  at  this 
time;  and  hereby  binding  oui*selves  to  convey  all  the  title  we  may  obtain  to 
lands  of  the  United  States,  or  railroad  company,  to  each  other,  so  as  to  give 
each  man  the  land  that  he  now  has  in  possession,  according  to  each  and  every 
man's  lines  and  fences  now  standing. 

"  *  Peter  Donnelly,  Mary  Donnelly,  Thos.  Kirkiiam,  Peter  Tur- 
ner, Thomas  Turner,  John  Kirkham,  E.  K.  Robinson,  James  Donnelly, 
Mathew  Raheal,  Patrick  K.  Rogart,  David  N.  Neel,  James  Raheal, 
Jose  B.  Gutswick.     Attest:  William  Isaac' 

"(5)  In  the  year  1873  said  township  was  surveyed  and  subdivided  by  the 
United  States  government.  As  thus  surveyed,  the  south-east  ^  of  section  29 
lay  mostly  inside  of  plaintiff's  inclosure;  but  about  forty  acres  thereof  were 
inside  of  defendant's  inclosure. 

"(6)  On  the  twentietli  of  August,  1878,  the  United  States  issued  its  patent 
to  Thomas  Turner  in  the  following  words: 

"*The  United  States  of  Ametica,  to  all  Whom  these  Presents  shall  comet 
Greeting : 

*•♦  (Certificate  No.  6,0U.) 

"  *  AVhereas,  Thomas  Turner  of  Santa  Clara  county,  California,  has  deposited 
in  the  general  land-office  of  the  United  States  a  certificate  of  the  register  of 
the  land-ofiice  at  San  Francisco,  whereby  it  appears  that  full  payment  has 
been  made  by  the  said  Thomas  Turner,  according  to  the  provisions  of  the  act 
of  congress  of  the  twenty-fourth  of  April,  1820,  entitled  "An  act  making  fur- 
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ther  provision  for  the  sale  of  the  public  lands,"  and  the  acts  supplemental 
thereto,  for  the  south-east  quarter  of  section  29,  in  township  10  south,  of 
range  5  east,  Mount  Diablo  meridian,  in  the  district  of  lands  subject  to  sale 
at  San  Francisco,  California,  containing  one  hundred  and  sixty  acres,  accord- 
ing to  the  official  plat  of  the  survey  of  the  said  lands  returned  to  the  general 
land-office  by  the  surveyor  general,  which  said  tract  has  been  purchased  by  the 
said  Thomas  Turner:  Now,  know  ye  that  the  United  States  of  America,  in 
consideration  of  the  premises,  and  in  conformity  with  the  several  acts  of  con- 
gress in  such  case  made  and  provided,  have  given  and  granted,  and  by  these 
presents  do  give  and  grant,  unto  the  said  Thomas  Turner,  and  to  his  heirs,  the 
said  tract-above  described,  to  have  and  hold  the  same,  together  with  all  the 
rights,  privileges,  immunities,  and  appurtenances,  of  whatsoever  nature  there- 
unto belonging,  unto  the  said  Thomas  Turner,  and  to  his  heirs  and  assigns, 
forever;  subject  to  any  vested  and  accrued  water-rights  for  mining,  agricult- 
ural, manufacturing,  or  other  purposes,  and  rights  to  ditches  and  reservoirs 
used  in  connection  with  such  water-riglits,  as  may  be  recognized  and  acknowl- 
edged by  the  local  customs,  laws,  and  decisions  of  courts,  and  also  subject  to 
the  right  of  the  proprietor  of  a  vein  or  lode  to  extract  and  remove  his  ore  there- 
from, should  the  same  be  found  to  penetrate  or  intersect  the  premises  hereby 
granted,  as  provided  by  law. 

"  « In  testimony  whereof,  I,  Rutherford  B.  Hayes,  president  of  the  United 
States  of  America,  have  caused  these  letters  to  be  made  patent,  and  the  seal 
of  the  general  land-office  to  be  hereunto  affixed.  • 

"  •  Given  under  my  hand,  at  the  city  of  Washington,  the  twentieth  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
eight,  and  of  the  independence  of  the  United  States  the  one  hundred  and 
third. 

[Seal.]  "  -By  the  President.  K.  B.  Hayes. 

"  *  By  VVm.  H.  Crook,  Secretary. 

"  'Recorded  vol.  10,  page  243. 

"  *S.  W.  Clark,  Recorder  of  the  General  Land-office.' 

**  And  on  the  twentieth  day  of  September,  1878,  it  issued  its  patent  to  Peter 
Donnelly  in  the  following  words: 

"  *The  United  States  of  America,  to  all  Whom  these  Presents  shall  comet 
Greeting: 

"  •  (Certificate  No.  5,766.) 

"  « Whereas,  Peter  Donnelly,  of  Santa  Clara  county,  Cal.,  has  deposited  in  the 
general  land-office  of  the  United  States  a  certificate  of  the  land-office  at  San 
Francisco,  Cal.,  whereby  it  appears  that  full  payment  has  been  made  by  the 
said  Peter  Donnelly  according  to  the  provisions  of  the  act  of  congress  of  the 
twenty-tourtli  of  April,  1820,  entitled  "An  act  making  further  provisions  for 
the  sale  of  public  lands,"  for  the  lot  numbered  two,  and  the  south-east  quiu:- 
ter  of  the  north-west  quarter,  and  the  south  half  of  the  north-east  quarter,  of 
section  30,  township  10  S.,  of  range  5  £.,  Mount  Diablo  meridian,  in  the  dis- 
trict of  lands  subject  to  sale  at  San  Francisco,  Cal.,  containing  one  hundred 
and  sixty-two  acres  and  fifty-five  hundredths  of  an  acre,  according  to  the  of- 
ficial plat  of  the  survey  of  the  said  lands  returned  to  the  general  land-office  by 
the  surveyor  general,  which  said  tract  has  been  purchased  by  the  said  Peter 
Donnelly:  now,  know  ye  that  the  United  States  of  America,  in  consideration 
of  the  premises,  and  in  conformity  with  the  several  acts  of  congress  in  such 
case  made  and  provided,  have  given  and  granted,  and  by  these  presents  do 
give  and  grant,  unto  the  said  Peter  Donnelly,  and  to  his  heirs,  the  said  tract 
above  described,  to  have  and  to  hold  the  same,  together  with  all  the  rights, 
privileges,  immunities,  iind  appurtenances  of  whatsoever  nature  thereunto 
belonging,  unto  the  said  Peter  Donnelly,  and  his  heirs  and  assigns,  forever; 
subject  to  any  vested  and  accrued  water-rights  for  mining,  agricultural,  man- 
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ufacturing,  or  other  purposes,  and  rights  to  ditches  and  reservoirs  used  in 
connection  with  such  water-rights  as  may  be  recognized  and  acknowledged 
by  the  local  customs,  laws,  and  decisions  of  courts;  and  also  subject  to  the 
rights  of  the  proprietor  to  a  vein  or  lode  to  extract  and  remove  his  ore  there- 
from, should  the  same  be  found  to  penetrate  or  intersect  the  premises  hereby 
granted,  as  provided  by  law. 

"  *  In  testimony  whereof,  I,  Ulysses  S.  Grant,  president  of  the  United  States 
of  America,  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
general  land-oflice  to  be  hereunto  aliixed. 

"  *  Given,  under  my  hand,  at  the  city  of  Washington,  the  twentieth  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and -seventy- 
six,  and  of  the  independence  of  the  United  States,  the  one  hundred  and  first. 

[Seal.]  '*  *  By  the  President,  U.  S,  Grant. 

"  *  By  Wm.  H.  Okooe,  Acting  Secretary. 

"  *  Hecorded  vol.  9,  page  440. 

"  •  S.  W.  Clark,  Recorder  of  the  General  Land-office. 

** '  Recorded  at  the  request  of  Jas.  G.  Zuck,  the  fourth  day  of  December, 
1876,  at  55  minutes  past  8  o'clock  a.  m. 
♦•  •  Wm.  B.  Hajbdy,  Recorder. 

"  '  By  A.  S.  Williams,  Deputy.' 

''The  lands  thus  patented  to  plaintiff  and  defendant,  respectively,  are  not 
contiguous  to  each  other,  but  are  at  least  one-half  mile  apart,  and  the  defend- 
ant has  no  title  whatever  to  any  lands  in  section  29." 

The  court  below,  in  addition  to  the  facts  already  found  in  said  case,  filed 
the  following,  its  additional  finding  of  fact  therein: 

"(6)  That  said  plaintiff  suffered  no  damages  by  reason  of  the  said  entry  of 
defendant  and  ouster  of  plaintiff  from  the  premises  in  controversy;  that  dur- 
ing the  detention  of  said  premises  from  plaintiff  by  defendant,  as  aforesaid, 
the  rents,  issues,  and  profits  thereof  were  of  no  value,  nor  are  they  now  of  any 
value  whatever." 

Upon  this  state  of  facts,  since  the  parties  were  not  settlers  upon  the  same  le- 
gal subdivision,  and  did  not  have  their  improvements  on  the  same  subdivision, 
in  the  sense  as  contemplated  by  section  2274,  Rev.  St.  U.  S^  and  the  lands 
patented  to  each,  and  referred  to  in  the  within  contract,  were  not  contiguous, 
but  at  least  half  a  mile  apart,  and  in  two  different  sections,  we  are  of  opinion 
that  the  agreement  under  which  the  defendant  claims  an  equitable  title  to  the 
plaintiff's  land  was  void,  under  section  2263,  Rev.  St.U.  S.,  and  the  rulings 
of  this  court  in  Damrell  v.  Meyer,  40  Gal.  166, 170,  and  Hudson  v.  JohnstynA^ 
Gal.  21,  25,  and  authorities  there  cited.  And  the  patent,  once  issued  to  the 
plaintiff,  remained  good  as  to  all  the  world,  until  canceled  for  fraud,  in  an 
action  brought  by  the  United  States  goverament.  Even  granting  that  he,  in 
making  his  application  to  pre-empt  the  land,  had  made  a  false  oath,  the  de- 
fendant could  not  take  advantage  of  this  collateral  matter  to  enforce  his  void 
agreement  with  the  plaintiff.  And  the  validity  of  the  patent  to  the  plaintiff, 
on  account  of  his  alleged  false  oatli,  could  not  be  successfully  assailed  in  such 
a  collateral  proceeding  as  the  one  resorted  to  by  the  defendant  here.  Moore  v. 
Wilkinson,  13  Gal.  478,  488;  Tount  v.  Howell,  14  Gal.  465-470.  We  are 
therefore  of  opinion  tliat  no  prejudicial  error  is  shown  by  the  record  to  have 
been  committed  by  the  trial  court,  and  that  the  judgment  should  be  affirmed. 

We  concur:    Belcher,  G.  C,;  Searls,  G. 

By  the  Gourt.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment is  affirmed. 
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Gulf  of  California  Nav.  &  Exp.  Co.  t>.  State  Investment  &  Ins.  Co. 

(No.  9,111.) 
{Supreme  Qnart  of  Oal\fomia.    September  2, 1886.) 

1.  Mabink  Insurance— ActiON  on  Policy— Body  of  Policy- Indorsement— Coksteuo- 

TION. 

A  niarioe  time  policy,  daring  its  contlnnanoe,  permitted  a  Teesel  insured  to  prose- 
cute voyages  anywhere  upon  the  navigable  waters  of  the  globe,  except  that  it  was 
prohibited  from  using  certain  enumerated  ports.  But  upon  the  back  of  the  policy 
this  indorsement  was  made :  *' Vessel  to  be  employed  on  the  Qulf  of  California  and 
captain  is  privileged  to  act  as  his  own  pilot  without  prejudice  to  this  insurance." 
Meldy  that  the  meaning  of  the  indorsement  was  either  that,  while  the  vessel  was 
employed  in  the  Qulf  of  California,  her  captain  might  act  as  her  pilot  "  without 
prejudice  to  the  Insurance,"  or  that  permission  alread;^  granted  in  the  body  of  the 
pobcy  to  navigate  the  Qulf  of  California  was  again  given  in  the  written  indorse- 
ment, and  that  the  captain  might,  while  so  navigating  the  ship,  act  as  her  pilot 
"  without  prejudice  to  the  insurance." 

2.  Triai/— Issue— Evidence— Instruction. 

Where  no  issue  is  made  up  upon  a  fact  in  a  cause  upon  which  evidence  can  be 
properly  submitted,  the  court  will  refuse  to  instruct  the  jury  upon  it. 

Commissioners'  decision. 

Department  2.  Appeal  from  superior  court,  city  and  county  of  Ban  Fran- 
cisco. 

Action  on  a  marine  insurance  policy.  There  was  a  trial  to  a  jury,  and  a 
verdict  and  judgment  rendered  for  the  plalntifE.    Defendant  appealed. 

Milton  Andros  and  Chas.  Paget  for  appellant.  Whittemore  A  JfcKee,  for 
.  respondent. 

FooTE,  C.  The  plaintiff  brought  suit  against  the  defendant  on  an  insur* 
4mce  policy  which  the  former  had  obtained  from  the  latter  upon  a  certain  ves- 
sel. The  cause  being  tried  by  a  jury,  the  plaintiff  had  judgment  for  the 
amount  of  the  poWcy,  and  from  that,  and  an  order  denying  a  new  trial,  the 
defendant  a^^i^is.  According  to  the  terms  of  the  policy  as  written,  without 
the  indora^ment  hereafter  to  be  noticed,  it  was  a  time  policy,  which,  during 
its  contuffuance,  permitted  the  vessel  insured  to  prosecute  voyages  anywhere 
^PP^fhe  navigable  waters  of  the  globe,  except  that  it  was  proliibited  from 
^^'^certain  enumerated  ports.  Bat  upon  the  back  of  the  policy,  by  agree- 
it  of  the  parties  thereto,  these  words  were  written,  and  punctuated  as  fol- 
lows: "Vessel  to  be  employed  on  the  Gulf  of  California  and  captfiin  is  privi- 
leged to  act  as  his  own  pilot  without  prejudice  to  this  insurance." 

One  allegation  of  the  complaint  is  "that  said  vessel,  while  employed  in  the 
Gulf  of  California,  was,  on  the  ninth  day  of  January,  1881,  totally  lost  by  the 
perils  of  the  sea."  The  defendant  meets  this  statement  by  the  following 
language  in  its  answer:.  "  This  defendant,  on  its  information  and  belief,  denies 
that  said  vessel,  while  employed  in  the  Gulf  of  California,  was,  on  the  ninth 
dav  of  January,  1881,  or  at  any  other  time,  totally  lost  by  perils  of  the  sea." 

Upon  the  question  of  the  sufficiency  of  the  denial  by  the  defendant  of  the 
plaintiff's  allegation  of  "a  total  loss  of  the  vessel  by  the  perils  of  tlje  sea," 
the  defendant,  in  its  brief,  at  page  6,  says:  "We  are  prepared  to  admit  that 
the  denial  would  be  insufficient  in  this  case  if  the  action  had  been  on  a  policy 
which  covered  a  vessel  generally  against  perils  of  the  sea;"  citing  Doll  v. 
Good,  38  Cal.  289,  290;  1  Wait.  Pr.  422. 

The  plaintiff  contends  that  its  right  to  recover  did  not  depend  upon  the  fact 
that  the  total  loss  of  the  vessel  took  place  in  the  Gulf  of  California,  but  by 
reason  of  the  fact  that  it  had  a  right  to  recover,  in  case  of  such  loss,  whether 
it  took  place  in  the  Gulf  of  California,  or  in  any  other  navigable  waters  not 
prohibited  to  the  vessel  in  the  policy;  and  that  the  defendant's  denial,  in  the 
form  in  which  it  was  stated,  admitted  a  total  loss  of  the  vessel  by  the  perils 
of  the  sea,  which  is  claimed,  and  not  that  it  took  place  in  said  gulf,  was  the 
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material  issue  raised  by  the  pleadings.  So  thal»the  main  question  in  this  case, 
and  that  upon  which  all  the  others  raised  by  the  parties  really  depend,  is,  what 
construction  is  properly  to  be  placed  upon  the  words  of  the  written  indorse- 
ment on  the  policy? 

The  last  words  of  it  are,  "without  prejudice  to  this  insurance/'  The  nat- 
ural inquiry  is,  what  privilege  or  privileges  were  to  be  conceded  "without 
prejudice  to  the  insurance,"  and  what  else,  if  anything,  did  the  sentence  con- 
tain?   It  was  unpunctuated  save  by  a  period  at  the  end  thereof. 

We  are  of  opinion  that  its  meaning  was  either  that,  while  the  vessel  was 
employed  in  the  Gulf  of  California,  her  captain  might  act  as  her  pilot  "with- 
out prejudice  to  the  insurance,"  or  that  permission  already  granted  in  the 
body  of  the  policy,  to  navigate  the  Gulf  of  California,  was  again  given  in  the 
written  indorsement,  and  that  the  captain  might,  while  so  navigating  the  ship, 
act  as  her  pilot *" without  prejudice  to  the  insurance."  It  is  much  more 
reasonable  to  suppose  one  of  these  two  to  be  the  proper  interpretation  of  the 
language  in  question  than  the  one  for  which  the  defendant  contends;  viz., 
that  the  vessel  was  thereby  restricted  from  all  the  waters  which  it  was  privi- 
leged to  navigate  in  the  body  of  the  policy,  and  confined  by  the  indorsement 
to  the  Gulf  of  California,  as  its  navigable  waters,  where  its  captain  was 
privileged  to  act  as  pilot. 

Where  so  important  and  material  a  restriction,  opposed,  too,  to  the  terms  of 
the  original  contract,  is  intended  to  be  made,  it  would  seem  that  such  inten- 
tion, in  order  to  bind  the  insured,  should  be  expressed  in  plain  and  unambig- 
uous terms.  The  construction  which  the  defendant  asks  to  have  placed  upon 
the  words  of  the  indorsement,  taking  all  those  words  as  written  and  punctu-. 
ated,  seems  to  us  to  be  strained  and  unnatural.  The  circumstances,  also, 
that  surround  the  transaction  are,  we  think,  not  calculated  to  Induce  the 
belief  of  the  correctness  of  the  defendant's  construction  of  the  language  of 
the  indoi-sement. 

The  plaintiff  already  had  the  right,  before  that  indorsement  was  made,  to 
navigate  with  its  vessel  the  Gulf  of  California,  but  we  may  well  suppose  that 
it  desired  its  captiiin  to  act,  while  in  those  waters,  as  the  ship's  pilot,  and 
that  it  sought  the  modification  of  the  policy  with  such  end  in  view.  And 
that  must  have  been  the  prime  object;  for  it  did  not  need  any  perniission, 
as  we  have  seen,  to  run  its  vessel  in  said  gulf, — ^that  it  already  pos^sed; 
and  it  should  not  be  presumed,  under  such  state  of  facts,  that  this  perft^s- 
sion  was  given  as  asked,  but  only  oh  condition  that  the  other  waters  in  whicS^ 
the  vessel  had  been  originally  permitted  to  voyage  should  be  entirely  aban-  « 
doned,  unless  such  an  intention  had  been  most  plainly  and  unmistakably  ex- 
pressed. 

Nor  can  we  believe  that  either  of  the  parties  to  the  modification  of  the  pol- 
icy, at  the  time  it  occurred,  had  such  an  understanding  of  its  terms  as  that 
for  which  the  defendant  contends;  for,  had  that  been  the  case,  the  restrictive 
words,  if  any  such  were  intended,  would  have  been  made  as  plain  of  compre- 
hension as  are  those  granting  a  privilege;  and  that  they  were  not  so  is  addi- 
tional evidence  in  favor  of  the  plaintiff's  c<mtention. 

We  think,  therefore,  that,  considering  the  terms  of  the  policy,  which  is 
made  a  part  of  the  complaint,  and  the  averments  of  that  pleading,  that  the 
denial  of  the  defendant  was  an  admission  of  the  truth  of  the  material  fact 
that  the  vessel  was  totally  lost  by  perils  of  the  sea,  against  which  the  defend- 
ant had  insured  her,  and  that  the  fact  of  her  being  lost  or  not  in  the  OuJfof 
California  was  immaterial. 

The  defendant  also  contends  that  the  court  should  have  instructed  the  jury 
that  plaintiff's  verdict  should  be  reduced  by  the  sum  of  $610;  claiming  that 
this  sum  of  money,  which  was  the  proceeds  of  the  sale  of  the  abandoned  ves- 
sel, was  presumed  to  have  been  received  by  the  plaintiff,  and  defendant  should 
have  credit  therefor.    But  there  was  no  averment  in  the  answer  of  any  such 
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liability  of  tlie  plaintiff,  or  the  facts  out  of  which  it  grew.  And  the  allega- 
tion in  the  complaint,  of  non-payment  by  the  defendant  of  the  plaintiff's  de- 
mand, was  not  denied  in  the  answer,  nor  was  any  payment  to  the  plaintiff  of 
any  sum  of  money  whatever  therein  averred.  Thus  no  issue  upon  this  point 
exist-ed,  or  was  made  up,  upon  which  evidence  could  properly  have  been  sub- 
mitted to  the  jury,  or  upon  which  they  should  have  been  instructed  by  the 
court.     The  instruction  was  therefore  properly  refused. 

The  propriety  of  the  refusal  by  the  trial  coui-t  of  the  motion  for  nonsuit, 
to  grant  the  defendant's  instructions,  and  the  granting  of  tliose  given  to  the 
jury,  and  its  order  denying  the  motion  for  a  new  trial,  all  depended  upon  the 
questions  above  discussed.  Hence  the  judgment  and  order  last  mentioned 
•*l^ould  be  affirmed. 

We  concur:    Belcher,  C.  C;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 


(70  Cal.  691) 

Ware  t>.  Wai-ker.    (No.  8,905.) 
(Supreme  Oourl  of  Oaiifomia,    September  2,  1886.) 

1.  Pleading— Amended  Complaint — ^Motion  to  Sthikb  Out. 

Where  suit  was  brought,  in  the  name  of  several  plaintiffs,  against  several  defend- 
ants, to  enjoin  the  obstruction  of  a  flow  of  water  into  a  ditch  of  one  of  the  plaintiffs, 
and  an  amended  complaint  was  tl  led  wherein  one  of  them  alone  was  named  as  plain- 
tiff, and  one  alone  as  defendant,  field,  on  a  motion  to  strike  out  the  amended  plead- 
ing, that,  the  cause  of  action  being  the  same,  the  motion  was  properly  denied. 

2.  Appeai^-Evidencb— Findings  of  Thial  Coubt. 

Where,  in  the  trial  of  a  suit  to  enjoin  a  defendant'  from  obstructing  the  flow  of 
water  into  plaintiff's  ditch,  the  findings  of  the  court  below  are  sustained  by  the  ev- 
idence, they  will  not,  on  appeal,  be  disturbed.  Trenor  v.  Central  Pac,  R.  Oo,,  60 
Cal.  230. 
8.  Waters  and  Wateb-Coubsbs  —Appropriation  op  Water  as  against  a  Subsequent 
Purchaser — Grant. 

The  findings  of  the  court  in  this  case  considered,  and  held,  that  the  plaintiff,  by 
the  construction  of  his  ditch,  and  the  appropriation  and  user  of  the  water  of  the 
stream,  acquired,  as  against  the  defendant,  a  subsequent  purchaser  from  the  United 
States,  as  complete  and  perfect  a  riglit  to  maintain  his  ditch,  and  have  the  water 
flow  to,  in,  and  through  the  same,  as  though  such  right  or  easement  had  vested  in 
him  by  grant. 

Commissioners'  decision. 

Department  2.    Appeal  from  superior  court,  Santa  Clara  county. 

J.  Alexander  Yoell,  for  appellant.    8,  O*  Houghton,  for  respondent. 

FooTE,  C.  The  plaintiff  obtained  a  final  decree  in  this  action,  perpetually 
enjoining  the  defendant.  Walker,  from  interfering  with  the  ditch  or  dam  of 
Ware,  or  his  associates,  in  the  bed  of  the  Arroyo  de  Los  Gatos,  upon  the  land 
of  the  defendant,  or  from  obstructing  the  flow  of  the  water  of  said  arroyo 
into  said  ditch,  and  for  costs.  From  that  judgment,  and  an  order  refusing 
him  a  new  trial,  the  defendant  appeals. 

His  first  contention  is  that  the  court  erred  in  not  granting  his  motion  to 
strike  out  the  second  amended  complaint  filed  in  the  action.  It  appears  that 
the  cause  of  action,  to-wit.  the  interference  of  the  defendant  with  certain 
water-rights  of  tlie  plaintiff,  and  a  certain  ditch  and  dam  in  which  he  had  an 
interest,  by  obstructing  tlie  flow  of  the  water  therein  from  the  Arroyo  de  Los 
Gatos,  from  which  it  was  appropriated  by  plaintiff,  was  the  same  cause  of 
action  as  stated  in  all  the  complaints,  three  in  number,  filed  in  the  action, 
and  the  remedy  of  injunction  wiis  prayed  for  in  all  of  them.  Further,  it  ap- 
pears that  originally  the  action  was  brought  by  several  plaintiffs,  against  the 
present  and  other  defendants;  such  other  defendants  being  joined  because 
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they  had  not  vohmtarily  become  parties  plaintiff,  although  no  injury  was 
alleged  to  have  been  done  by  tliem,  tiiat  being  wholly  charged  against  defend- 
ant, Walker. 

The  first  complaint  was  demurred  to,  and  the  demurrer  sustained.  An 
amended  complaint  was  then  filed,  which  was  also  demurred  to.  and  the  de- 
murrer sustained.  A  second  amended  complaint  was  then  filed,  Wherein 
Ware  alone  was  named  as  plaintiff,  and  Walker  alone  as  defendant.  That 
complaint  the  defendant  moved  to  strike  out,  because  it  was  not,  as  he  claimed, 
a  complaint  proper  to  the  original  action,  not  being  between  the  same  parties, 
or  stiiting  the  same  cause  of  action. 

The  cause  of  action,  as  we  have  seen,  was  certainly  the  same.  The  fact 
that  by  reason  of  the  demurrer  which  the  defendant  filed,  and  which  was  sus- 
tained, the  plaintiff  was  compelled  to  discontinue  his  action  as  to  all  the  plain- 
tiffs who  had  not  a  joint  cause  of  action  with  Ware,  cannot  be  just  cause  of 
complaint  by  the  defendant,  for  his  objection  obliged  the  plaintiff  thus  to 
frame  his  pleading.  And  the  fact  that  the  cause  was  discontinued  as  to  those 
defendants  brought  in  because  they  could  not  be  made  to  join  as  plaintiffs, 
but  against  whom  no  cause  of  action  was  ever  stated,  was  a  mere  discontinu- 
ance as  to  them,  to  which  proceeding  Walker  has  no  legal  right  to  object. 
Browner  v.  Davis,  15  Cal.  11,  12.  Therefore  the  motion  to  strike  out  had  no 
merit,  and  was  properly  denied. 

There  was  evidence  to  support  all  the  findings,  and  hence  they  should  not 
on  appeal  be  disturbed.     Trenor  v.  Central  Pac.  R.  Co,,  60  Cal.  280. 

It  is  urged  by  the  appellant  that  the  findings  do  not  support  the  judgment. 
By  them  it  is  substantially  declared,  among  other  things,  that  the  plaintiff, 
with  others,  appropriated  certain  water  of  the  Arroyo  de  Los  Gatos  at  a  time 
when  the  land  now  owned  and  possessed  by  the  defendant  was  still  the  property 
of  the  United  States  government,  and  that  said  water  was  taken  out  from  the 
bed  of  said  stream,  at  said  time,  with  the  approval  of  the  party  then  in  pos- 
session of  said  land,  and  who  afterwards  obtained  a  patent  for  it;  that  as  part 
of  the  ditch  which  conducted  the  water  to  the  plaintiff's  land  the  bed  of  said 
arroyo  was  used;  that  after  a  time,  when  the  defendant  had  become  the  owner 
of  said  land,  he  was  not  willing  to  allow  the  plaintiff  to  appropriate  and  use 
said  water;  and  that,  when  the  plaintiff  undertook  (by  reason  of  the  changes 
in  the  bed  of  the  stream  having  diverted  the  flow  of  water  away  from  the  head 
of  his  ditch)  to  go  higher  up  in  the  bed  of  said  stream,  which  belonged  to  the 
defendant,  and  construct  therein,  at  another  point  on  his  (defendant's)  land, 
a  certain  dam  and  extension  of  the  ditch,  so  as  to  again  cause  said  water  to 
flow  into  it,  the  defendant  tore  down  the  dam,  and  obstructed  so  much  of  the 
ditch  as  was  upon  his  land  above  the  onghial  point  of  appropriation.  It  was 
to  prevent  further  action  of  that  kind,  and  to  maintain  his  control  over  the 
water,  thus  flowing  over  a  portion  of  the  defendant's  land,  where  the  original 
ditch  had  not  run,  that  the  plaintiff  brought  the  present  action. 

The  conduct  of  the  defendant  in  the  premises,  according  to  the  findings, 
was  not  justifiable.  The  plaintiff  was  entitled  to  use  the  water  of  the  stream, 
to  which  he  had  obtained  the  right  of  appropriation  prior  to  the  defendant's 
ownership  of  the  land,  through  which  the  water  flowed  in  its  natural  current. 
All  that  the  plaintiff  did  in  securing  to  himself  the  continued  use  of  the  water 
to  which  he  had  thus  become  entitled  was  to  go  higher  up  in  the  bed  of  the 
stream  than  he  had  originally  done,  and  dig  out  a  small  ditch  or  channel  in 
the  gravelly  surface  thereof  through  a  bar  that  had  been  formed  by  freshets 
in  the  stream,  and  erect,  at  the  head  of  such  ditch,  a  wing-dam  to  divert  the 
wJiters  of  the  stream,  in  the  usual  quantity  that  he  had  hitherto  used,  down 
along  its  bed  into  his  original  ditch.  At  no  point  where  he  thus  used  the  bed 
of  said  stream  (owing  to  the  height  of  the  banks  thereof )  could  the  defendant 
make  any  beneficial  use  of  the  water  thus  takon;  and  no  portion  of  his  land, 
available  for  any  useful  purpose,  was  invaded  or  taken.    In  fact,  all  that  the 
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plaintiff  did  was  to  remove  obstructions  to  the  flow  of  its  waters  from  the  bed 
of  the  stream,  higher  up  on  the  defendant's  land  than  the  point  from  whence 
such  waters  could  be  originally  diverted  into  the  ditch. 

The  plaintiff  did  nothing  more  of  injury  to  the  defendant  thai\  if  he  had 
removed  a  number  of  fallen  Jrees  which  might  have  been  washed  down  by 
the  floods  of  winter,  and  which  had  lain  across  the  stream,  obstructing  the 
flow  of  the  water,  and  causing  it  to  run  upon  the  further  side  away  from  the 
plaintiff's  ditch;  and  such  action  was  lawful.  The  plaintiff,  by  the  construc- 
tion of  bis  ditch  and  the  appropriation  and  user  of  the  water  of  the  stream, 
acquired,  as  against  the  defendant,  a  subsequent  purchaser  from  the  United 
States,  as  complete  and  perfect  a  right  to  maintain  his  ditch,  and  have  the 
water  flow  to,  in,  and  through  the  same,  as  though  such  right  or  easement 
had  vested  in  him  by  grant.  Where  the  use  of  a  thing  is  granted,  everything 
is  granted  essential  to  such  use.  Such  a  right  carries  with  it  an  implied  au- 
thority to  do  all  that  is  necessary  to  secure  the  enjoyment  of  such  easement. 

"The  express  or  implied  grant  of  an  easement  is  accompanied  by  certain 
secondary  easements  necessary  for  the  enjoyment  of  the  principal  one. ''  Gale 
&  W.  Easem.  (Amer.  Ed.)  231.  So,  also,  "in  the  civil  law,  the  right  to  a 
servitude  drew  with  it  the  right  to  such  secondary  servitudes  as  were  essen- 
tial for  its  enjoyment."  Id.  Again,  it  is  said  that  "by  the  civil  law  the 
owner  of  the  dominant  tenement  bad  a  right  to  do  whatever  was  requisite  to 
secure  to  himself  the  fullest  enjoyment  of  his  servitude."  Id.  232.  "But, 
in  entering  upon  the  neighboring  soil  for  the  purpose  of  doing  these  neces- 
sary works,  the  owner  of  the  dominant  tenement  was  bound,  not  only  to  ex-  ' 
ercise  ordinary  care  and  skill,  but  also  to  repair,  as  far  as  he  could,  whatever 
damage  his  labors  might  have  caused  to  the  servient  tenement."    Id.  235. 

The  stream  had  become  obstructed  by  the  deposits,  from  natural  causes,  of 
gravel  in  its  bed,  so  as  to  prevent  the  flow  of  water  to  plaintiff's  ditch.  The 
defendant,  as  owner  of  the  servient  tenement,  was  under  no  obligation  to  re- 
move these  obstructions  to  the  enjoyment  by  plaintiff  of  his  right  to  the  water. 

The  duty  of  making  the  repairs  ^sential  to  his  enjoyment  of  the  easement 
devolved  upon  the  plaintiff.  Gale  &  W.  Easem.  215;  Taylor  v.  WMteheadt 
2  Doug.  745.  In  the  exercise  of  this  right,  plaintiff  in  a  reasonable  and  proper 
manner,  and,  as  is  found  by  the  court,  without  damage  to  the  defendant,  made 
such  an  alignment  of  the  stream,  and  performed  such  acts  as  were  essential  to 
his  enjbyment  of  the  water.  This  he  had  a  right  to  do.  Prescott  v.  White^ 
21  Pick.  341;  Prescott  v.  WUliams,  5  Mete.  429. 

The  judgment  and  order  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Seabls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(2  CaJ.  Unrep.  728) 

Kahn  i?.  Bauer,  Treasurer.     (No.  11,764.) 
{Supreme  Court  of  Qiti/omia,    December  22, 1886.) 

Makdamus— Motion  to  Quash— Affidavit  foe. 

On  a  motion  to  quash  a  writ  of  ma7idamu$  compelling  a  state  officer  to  redeem 
certain  bonds  in  accordance  with  a  state  law,  an  affidavit  which  states,  in  substance, 
that  the  validity  of  the  bonds  had  been  passed  on  in  the  United  States  courts  is  in- 
sufficient. 

In  bank.    Motion  to  quash  alternative  writ  of  mandate. 

An  alternative  writ  of  mandate  had  issued  in  this  case,  compelling  de- 
fendant to  advertise  for  the  redemption  of  the  Montgomery  avenue  bonds, 
as  provided  In  the  act  of  April  1,  1872,  (St.  1871-72,  p.  919.)  A  motion 
was  made  to  quash  the  writ,  biised  on  an  affidavit  which  stated,  in  sub- 
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stance,  that  t!ie  validity  of  the  bonds  in  qaei?tion  had  been  passed  on  in  other 
actions,  by  the  circuit  court  of  the  United  States,  an<I  also  that  a  writ  of  er- 
ror was  pending  in  tlie  supreme  court  of  the  United  States, 

/>.  M.  Delmas,  for  petitioner.  John  L,  Love  and  P.  Q.  Oalpin,  for  re- 
spondent. 

By  the  Court.  The  facts  stated  in  the  affidavit  on  which  the  motion 
to  quash  the  writ  heretofore  issued  in  this  cade  is  made,  are  insufficient  to 
authorize  this  court  to  grant  the  motion. 

The  motion  must  be  denied,  witli  leave  to  respondent  to  answer  within  10 
days. 


(2  Cal.  Unrep.  729)  

EIaHN  V,  BOABD  OF  Sup'rS  OF  CfTY  AND  CoUNTY  OF  SaN  FrANCISCO.      (No.  11,765.) 

(Sunreme  Court  of  California.    December  22,  1886.) 
In  bank. 
D.  M.  Delmas,  for  petitioner.    John  L.  Love  and  P.  O,  Oalpin,  for  respondent. 

By  the  Court.    On  the  authority  of  Kahn  v.  Bauet\  atite,  i77.  (No.  11,764,  this  day  de- 
cided,) motion  denied,  with  leave  to  respondent  to  answer  within  10  days. 


(71  Cal.  444) 

Haggin  and  others  v.  Clark.    (No.  9,280.) 
(Supreme  Court  of  CoUifomia.    December  27,  1886.) 

1.  Judombkt—Satisfaction — Decision  on  Appeal. 

Thedecision  of  the  supreme  court,  on  an  appeal  in  a  case  determining  the  propor- 
tion of  the  judgment  to  which,  as  between  himself  and  his  co-plaintiff,  the  ap- 
pellant is  entitled,  becomes  the  law  of  the  case  to  the  extent  thus  determined,  and 
upon  a  tender  thereof  by  the  defendant  he  becomes  entitled  to  a  satisfaction  of  the 
judgment. 

2.  Same— Motion  to  Satisfy— Practice. 

Where  the  findings  in  a  cause  show  that  two  plaintiffs  are  entitled  to  recover,  and 
show  the  share  or  interest  which  each  plaintiff  has  in  the  subject-matter  of  the  lit- 
igation, neither  oral  testimony  nor  affidavits  can  be  received,  on  a  motion  to  have 
ttie  judgment  satisfied,  to  show  chat  the  interest  of  the  plaintifb  in  the  judgment  is 
other  or  different  from  that  shown  in  the  findings. 

Comnaissioners'  decision. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco. 

Moses  G,  Cobb,  for  appellants.    E,  D.  Sawyer,  for  respondents. 

Searls,  C  This  cause  was  decided  by  Department  2  on  the  thirtieth  day 
of  January,  1886,  in  an  opinion  to  be  found  in  9  Pac.  Rep.  736.  A  reargu- 
ment  in  bank  was  ordered,  and  we  are  again  called  upon  to  review  the  cause. 

It  is  claimed  that  in  the  former  opinion  too  much  weight  was  given  to  the 
previous  decision  in  the  same  case,  (61  Cal.  1,)  and  that  what  we  extracted 
from  the  last-named  decision  as  the  law  of  the  case,  and  treated  as  res  adju* 
dlcata,  on  the  question  at  issue,  was  in  reality  obitef  dicta,  or  at  least  base<J 
upon  a  record  in  no  respects  binding  upon  the  plaintiffs  Haggin  and  Le  Roy. 
The  following  summary  will  suffice  to  an  understanding  of  the  salient  points 
involved  in  the  case. 

On  the  second  day  of  May,  1864,  Theodore  Le  Roy,  as  the  assignee  of  Jacob 
P.  Leese,  recovered  judgment  in  ejectment  against  defendant  Clark  for  the 
undivided  four-sixteenths  of  certain  premises  situate  in  the  city  and  county 
of  San  Francisco.  On  the  twenty-second  of  March,  1865,  Haggin  and  Le  Roy. 
as  plaintiffs,  recovered  judgment  against  said  Clark  for  possession  of  the  same 
land,  according  to  their  respective  interests;  that  is  to  say,  the  said  Haggin 
four-sixteenths,  and  said  Le  Roy  eight-sixteenths,  undivided.  On  the  eight- 
eenth day  of  June,  1866,  Theodore  Le  Roy  and  Rudolph  Steinbach  conveyed 
to  Haggin  seven-sixteenths,  undivided,  of,  in,  and  to  said  land,  which  in- 
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eluded  the  four-sixteenths  of  said  land  formerly  owned  by  said  TIaggin,  which 
still  left  said  Le  Roy  the  owner  of  nine-sixteenths  of  said  land. 

Two  actions  were  brought  against  Clark  to  recover  mesne  profits  of  the 
land  during  the  period  of  his  wrongful  possession.  One  of  these  actions  was 
brought  by  Le  Roy,  and  the  other  by  Haggin  and  Le  Roy.  By  consent  of 
counsel,  the  two  actions  were  tried  together,  upon  an  agreement  that,  in  case 
of  recovery  by  plaintiffs,  one-half  of  the  amount  found  in  their  favor  should 
be  awarded  in  each  case.  The  causes  were  tried  by  the  court  witliout  a  jury, 
and  all  of  the  foregoing  facts,  as  to  title  and  the  quantity  of  interest,  appear 
in  the  findings  of  fact.  Judgment  was  rendered  in  each  case,  about  Septem- 
ber 11,  1874,  in  favor  of  the  plaintiff  or  plaintiffs  therein  for  $5,400,  and  cer- 
tain further  sums  by  way  of  interest,  which  interest  was,  however,  on  appeal 
to  this  court,  stricken  out  and  disallowed,  with  costs  to  defendant,  and  there- 
after judgment  was  entered  in  the  court  below  for  $5,400,  with  legal  interest 
thereon  from  date  of  entry;  and  at  the  same  time,  and  as  a  part  of  the  same 
judgment,  defendant  recovered  his  costs  of  appeal,  taxed  at  $79.50.  Pend- 
ing tlie  appeal  to  this  court,  defendaut  Clark  took  from  Le  Roy  an  assignment 
of  all  his  interest  in  the  two  judgments,  and  subsequently  the  court  below  or- 
dered them  satisfied  on  payment  to  Haggin  of  the  share  or  proportion  due 
him  as  per  the  findings  in  the  case.  This  appeal  is  from  the  order  so  made 
satisfying  the  judgments  in  Le  Roy  and  Haggin  v.  Clark. 

The  question  presented  for  determination  is  this:  Where  the  findings  in  a 
cause  show  that  two  plaintiffs  are  entitled  to  recover,  and  show  the  share  or 
interest  which  each  plaintiff  has  in  the  subject-matter  of  the  action,  can 
oral  testimony  or  affidavits  be  received,  on  a  motion  to  have  the  judgment 
satisfied,  to  show  that  the  interest  of  the  plaintiffs  in  the  judgment  is  other  or 
different  from  that  shown  in  the  findings? 

By  section  578  of  the  Code  of  Civil  Procedure  it  is  provided  that  the  judg- 
ment may,  "when  the  justice  of  the  case  requires  it,  determine  the  ultimate 
rights  of  the  parties  on  each  side,  as  between  themselves." 

In  the  present  case  it  appears  that  the  court  did,  by  its  findings,  determine 
the  interests  of  the  respective  plaintiffs  as  between  themselves.  We  must 
presume,  in  favor  of  the  findings,  (in  tlie  absence  of  the  pleadings,)  that  they 
are  responsive  to  the  issues  made  in  the  case.  It  is  true,  the  appellant  con- 
tends that  there  was  nothing  in  the  pleadings  wnrranting  these  findings,  but 
the  pleadings,  which  are  the  only  legitimate  evidence  on  the  subject,  were 
not  offered  to  substantiate  their  position.  We  must  therefore  hold  that  un- 
der the  presumption  in  favor  of  the  findings  above  referred  to,  that  some  ne- 
cessity existed  for  the  findings  of  the  court,  and  that  they  were  warrante<i  by 
the  issues  in  the  cause. 

In  view  of  this  position,  it  was  not  in  order  for  plaintiff  Haggin,  upon  a 
motion  to  have  the  judgment  satisfied,  to  show  by  afiidavits  and  deeds  that 
his  interest  all  along  was  greater  than  that  found  by  the  court.  Non constat 
but  this  very  evidence  may  have  been  introduced  upon  the  trial,  and  overcome 
by  the  admissions  of  the  pleadings  or  by  other  evidence.  If  injustice  was  done 
the  appellant,  he  had  his  redress  by  a 'motion  for  a  new  trial  or  appeal  to  cor- 
rect the  error;  but  he  cannot  waive  all  these  rights,  and  by  a  motion  founded 
upon  oral  evidence  or  afiidavits  try  the  facts  of  the  cause  anew,  or  any  portion 
of  them,  in  a  manner  not  known  to  the  practice  of  our  courts. 

We  may  infer  that  it  was  in  view  of  this  reasoning  that  this  court,  when 
the  cause  was  here  before,  (61  Cal.  1,)  indicated  as  the  data  upon  which  the 
amount  due  Haggin  was  to  be  determined  the  proportion  or  interest  to  which 
the  findings  showed  him  to  be  entitled.  We  see  no  reason  for  modifying  what 
was  said  in  the  opinion  heretofore  rendered  by  Department  2  on  this  appeal, 
to  the  effect  that,  the  relative  rights  of  the  parties  having  been  settled  on  the 
former  appeal,  (61  Cal.  1,)  such  decision  became  the  law  of  the  case.  Waiv- 
ing this  conclusion,  however,  and  we  are  of  opinion  that,  if  appellant  has  a 
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remedy,  it  must  be  by  appropriate  aqtidn  against  his  co-plaintiff ,  who  he  shows 
occupied  the  relation  of  a  trustee  to  himself,  and  not  by  the  means  Invoked 
on  this  motion. 

We  are  of  opinion  the  former  decision  of  Department  2,  affirming  the  order 
of  the  court  below,  should  stand  as  the  decision  in  the  cause. 

We  concur:    Belcher,  C.  C;  Foote,  0. 

By  the  Court,    For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed. 


(71  Cal.  470) 

Partridge  v.  Shepard  and  others.    (No.  9,404.) 
{Supreme  Oowrt  of  OoUifomia,    December  29,  1886.) 

1.  Lis  Pewdenb— Ejbctment— CoNVEYAKciB— Jddqmest  by  Stipulation — CALiroBNiA 

Pbactice  Apt,  i  263. 

A  judgment  by  stipulation  of  parties  -will  bind  them,-  and  those  in  privity  with 
them ;  and  as,  by  section  263  of  the  practice  act  of  California,  *'  an  action  for  the  re- 
covery of  real  property  against  a  person  in  possession  cannot  be  prejudiced  by  any 
alienation  made  by  such  person,  either  before  or  after  the  commencement  of  the 
action,"  a  judgment  by  stipulation  will  be  a  bar  to  a  claim  of  title  under  a  deed 
made  by  a  person  in  possession,  during  the  pendency  of  an  action  against  him  for 
the  recovery  of  the  land  conveyed. 

2.  Ejectment— EviDEwoE— Affidavit  to  Show  Former  Judgment  Valid. 

In  an  action  of  ejectment,  the  defend'ant  haying  introduced  the  record  of  a  former 
judgment  in  evidence,  as  evidence  of  his  title,  the  introduction  of  an  affidavit  to 
show  that  there  was  no  fraud  in  the  entry  of  that  judgment  was  error,  but,  as  the 
judgment  was  not  subject  to  collateral  attack  in  the  action  of  ejectment,  the  error 
was  harmless,  and  not  ground  for  reversal. 
8.  Same— Showing  Title  Out  of  Plaintiff's  Grantor  at  Time  of  Deed— Deed  of 
Truot— Payment  and  Reconveyance. 

A  deed  of  tritst  is  a  conveyance  of  the  legal  title ;  and  where,  in  an  action  of  eject- 
ment, the  plaintiff  claims  under  a  conveyance  made  June  15,  1872,  a  deed  of  trust 
executed  by  his  grantors  January  £9,  1872,  is  admissible  as  tending  to  show  that  the 
title  wa4  not  in  plaintifTs  grantors  at  the  time  his  conveyance  was  made.  The  ques- 
tions of  the  payment  of  the  debt  which'  the  deed  of  trust  was  given  to  secure,  and 
of  the  reconveyance  of  the  land,  do  not  affect  the  admissibilty  of  the  deed. 

4.  Same— Payment  of  Taxes— Statute  of  Limitations— Code  Civil  Peoo.  Cal.  ?  325. 

In  an  action  of  ejeclment.  evidence  of  the  payment  of  taxes  by  the  defendant  is 
properly  admitted  under  the  plea  of  the  statute  of  limitations.  Code  Civil  Proc  Cal. 
g  325.1 

5.  Same— Paying  Taxes— Lands  Security  for  a  Loan. 

In  an  action  of  ejectment,  the  plaintiff,  as  a  witness  for  himself,  having  testified 
to  paying  taxes  and  street  assessments  on  a  part  of  the  premises  in  dispute  on  which 
one  D.  lived  at  the  time,  and  that  he  had  tried  to  g^t  money  out  of  D.,  and  had 
spoken  of  moneys  advanced  to  D.  and  his  wife,  a  question  asked  him,  on  cross- 
examination,  as  to  w^hether  he  held  the  property  as  security  for  the  debt,  was  proper, 
as  tending  to  show  that  he  was  not  making  the  payment  testified  to  for  himself,  aa 
owner,  but  for  D. 

Cora  mission  era'  decision. 

In  bank.     Appeal  from  superior  court,  city  and  county  of  San  Francisco. 

B.  A.  <&  Q.  E.  Lawrence,  for  appellant.     Page  Bells,  for  respondents. 

Searls,  C.  This  is  an  action  of  ejectment  to  recover  portions  of  blocks 
370,  371,  .376,  and  377,  Western  addition,  San  FrancLsco.  The  cause  was 
tried  by  a  jury,  and  a  verdict  rendered  in  favor  of  defendants,  upon  which 
Judgment  was  entered.  Plaintiff  moved  for  a  new  trial,  which  was  refused, 
{md  this  appeal  is  by  plaintiff  from  the  judgment  and  order  denying  his  mo- 
tion.    The  complaint  avers  that  on  the  second  day  of  June,  1878,  plaintiff 

^See  Jaqucs  v.  Lester,  (111.)  8  N.  E.  Rep.  795,  and  note;  Peoria,  D.  &  E.  Ry.  Co.  v. 
Forsytli,  Id.  766;  McNoble  v.  Justiniano,  (Cal.)  11  Pac.  Rep.  742;  Koss  v.  Evans,  (Gal.) 
4  Pac.  Hep.  443. 
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was  the  owner  and  in  possession  of  tfae  demanded  premises*  and  that  on  the 
third  day  of  June,  1878,  defendants  entered  and  ousted  him  therefrom.  De- 
fendants Shepard  and  Jiidson  answered  separately, — the  former  hy  way  of 
general  denial  of  the  allegations  of  the  complaint,  and  tlie  latter,  in  addition 
to  a  denial  of  the  allegations  of  the  complaint,  pleaded  the  statute  of  limita- 
tions of  five  years,  also  that  the  claim  of  the  plaintiff  is  barred  by  the  provis- 
ions of  the  statute  of  March  5, 1864,  entitled  "An  act  to  limit  the  time  for  the 
commencement  of  civil  actions  in  ceitain  cases;*'  and  in  a  supplemental  an- 
swer defendant  pleads  a  former  recovery  by  him  and  Gilbert  J.  Place  of  the 
same  premises  by  a  judgment  of  the  district  court  of  the  Fourth  judicial  dis- 
trict of  the  state  of  California  in  and  for  the  city  and  county  of  San  Francisco, 
rendered  in  their  favor,  and  against  Paul  Molloy,  Michael  Balton,  Ilichard 
Donovan,  and  others,  on  or  about  March  27,  1873. 

At  the  trial  there  was  testimony  on  behalf  of  plaintiff  tending  to  show 
that,  in  1868,  Richard  Donovan  went  to  live  upon  the  demanded  premises 
with  his  family;  that  he  inclosed  the  same,  in  company  with  Micliael  Dalton, 
with  a  good  fence,  and  pastured  his  goats  and  a  horse  thereon ;  that  in  October, 
1865,  Dalton  built  a  house  on  the  premises,  as  Donovan  had  previously  done; 
that  they  cultivated  a  portion  of  the  premises  for  a  couple  of  years,  and  held 
the  land  as  tenants  in  common.  Michael  Dalton  and  Margaret  C.  Dalton,  his 
wife,  conveyed  to  the  plaintiff  herein  their  interest  in  the  demanded  prem- 
ises, by  deed  dated  June  15, 1872,  and  recorded  February  3,  1873.  On  the 
twenty-third  day  of  February,  1866,  B.  Donovan,  M.  Dalton,  and  Margaret 
Dalton,  his  wife,  conveyed,  to  Alfred  Borel,  50-vara  lot  Ncf.  4,  in  block  377. 

On  the  eighth  of  March,  1867,  Richard  Donovan,  Michael  Dalton,  and  Mar- 
garet, his  wife,  executed  an  agreement  to  Alfred  Borel,  in  which  the  convey- 
ance of  lot  4,  in  block  377,  is  recited,  and  it  is  agreed  that,  upon  a  division 
of  the  property,  Borel  should  be  at  liberty  to  so  locate  the  interests  of  the 
grantors  in  the  deed  of  lot  4,  block  377,  as  to  protect  his  (BoreFs)  title  to  said 
lot  4;  and,  in  the  event  said  lot  should  not  be  set  off  to  Borel  in  a  division  of 
the  property,  then  the  parties  of  the  first  part  convey  to  said  Borel  an  equiv- 
alent amount  of  land,  of  equal  quantity  and  value,  in  the  tract  of  which  they 
were  the  owners,  etc.  The  deed  from  Donovan,  Dalton,  and  wife  to  Borel 
was  afterwards  stricken  out  by  the  court  upon  the  ground  that  lot  4,  in  block 
877,  was  not  in  controversy  in  this  action;  and  the  agreement  above  referred 
to  was  also,  on  motion  of  defendants,  stricken  out,  upon  the  ground  that  it 
did  not  appear  that  Borel  had  failed  to  procure  title  to  lot  4,  in  block  377.  A 
deed  from  Borel  to  plaintiff,  Partridge,  dated  March  8,  1867,  of  lot  4,  in  block 
377,  was  offered  in  evidence;  and,  on  objection  of  defendants,  was  ruled  out, 
upon  the  ground  that  the  land  therein  described  is  not  in  controversy  in  this 
action. 

Defendants  Egbert,  Judson,  and  Shepard  introduced  the  judgment  roll  in 
Egbert^  Judson  and  Oilbert  J,  Place  v,R.  Donovan,  Michael  Dalton,  and 
others^  as  d^endants,  being  an  action  of  ejectment  to  recover  by  the  plaintiffs 
therein  possession  of  certain  premises  therein  described,  and  which  are  shown 
to  embrace  the  demanded  premises  in  this  action.  Tliat  action  was  com- 
menced as  early  as  1865;  the  answer  of  Michael  Dalton  having  been  filed 
March  31,  1865,  and  that  of  Donovan,  May  13,  1865.  Defendants  denied 
plaintiffs'  title,  set  up  the  statute  of  limitations  in  bar  of  the  recovery,  and 
some  otlier  defenses.  On  the  twenty-seventh  day  of  March,  1873,  Richard  Don- 
ovan, Michael  Dalton,  James  Casey,  and  Daniel  Cronin,  defendants  in  said 
cause,  appeared  in  court  by  counsel,  withdrew  the  answers  by  them  respect- 
ively filed,  and  consented  that  judgment  be  entered  in  favor  of  plaintiffs  in 
accordance  with  the  prayer  of  their  complaint,  whereupon  judgment  was  en- 
tered by  the  court  in  favor  of  plaintiffs,  and  against  said  defendants,  for  the 
recovery  of  the  possession  of  the  premises  described  in  the  complaint.  A  writ 
of  possession  issued  to  the  sheriff  of  the  city  and  county  of  San  Francisco,  on 
v.l2p.no.l2— 31 
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the  twenty-eighth  day  of  March,  1873,  which  was  returned  July  28,  1873,  by 
the  sheriff.  The  return  shows  that  plaintiffs  were  placed  in  possession  of  that 
portion  of  the  premises  described  in  the  map  attached  thereto,  and  made  part 
of  the  return. 

Defendants  introduced  evidence  tending  to  show  possession  in  themselves 
continuously  since  1873;  also  deed  from  Jose  R.  Valencia  and  Torevia  Tan- 
faran  to  Richard  Donovan,  dated  February  4,  1863,  conveying  the  demanded 
premises ;  also  a  quitclaim  deed  from  Richard  Donovan  to  Richard  Whoulihan, 
dated  February  28,  1863,  conveying  the  Donovan  and  Dalton  tract,  except  a 
lot  on  the  south  side  of  Page  street,  20  feet  front  by  80  feet  deep.  On  the 
twenty-eighth  of  February,  1863,  Richard  Whoulihan  conveyed  the  one  un- 
divided half  of  the  same  premises  to  Susannah  Donovan,  wife  of  Richard 
Donovan ,  i  n  consideration  of  love  and  affection.  Defendants  deraign  title  from 
Susannah  Donovan  and  Richard  Donovan  by  sundry  mesne  conveyances. 
Defendants  also  introduced  a  deed  from  Dalton  and  wife  to  E.  W.  Burr  and 
Benjamin  D.  Dean,  of  the  second  part,  and  Savings  &  Loan  Society,  of  the 
third  part,  being  a  deed  of  trust  dated  January  29,  1872,  given  to  secure  the 
payment  of  $2,000  and  interest  to  the  thii*d  party,  and  all  further  indebted- 
ness, not  exceeding  $3,000.  This  deed  conveys  a  lot  on  the  south-west  corner 
of  Page  and  Fillmore  streets,  fronting  63  feet  on  Fillmore  by  120  feet  on 
Page  street,  and  being  a  portion  of  block  371;  also  the  undivided  one-half  of 
the  residue  of  the  demanded  premises. 

The  first  point  made  by  appellant  is  that  the  court  below  erred  in  overrul- 
ing his  objection  to  the  question  put  to  plaintiff  Partridge,  who  was  a  witness 
in  his  own  behalf,  and  whom  the  court  permitted  defendants'  counsel  to  ask, 
on  cross-examination,  as  follows:  "You  held  it  [tlie  property]  as  security  for 
the  debt,  did  you  not?"  The  witness  had  testified  to  paying  taxes  and  street 
assessments,  not  only  upon  lot  4,  in  block  377.  but  upon  the  lot  where  Dalton 
lived,  and  upon  other  portions  of  the  property;  that  he  had  tried  to  get  money 
out  of  Dalton,  but  could  not,  and  the  latter  had  come  to  him  to  pay  his  (Dal- 
ton's)  taxes,  and  had  spoken  of  "moneys  advanced  to  Dalton  and  his  wife." 
Under  these  circumstances  it  was  proper,  on  cross-examination,  to  ascertain 
whetlier  plaintiff  was  paying  taxes  and  street  assessments  upon  the  property 
as  an  owner  and  for  himself,  or  for  Dalton;  and,  if  he  claimed  the  property 
as  security  for  such  payment,  it  would  tend  in  some  degree  to  show  that  he 
was  not  making  the  payment  for  himself,  but  for  Dalton.  The  answer  of 
the  witness  was:  "Well,  partially.  Yes;  partially.  I  was  saving  myself  at 
the  same  time, — saving  the  property  for  which  I  have  a  deed."  Conceding 
the  question  to  have  been  improper,  there  was  nothing  in  the  answer  which 
could  have  in  the  least  injured  plaintiff. 

It  is  objected  to  the  judgment  roll  in  Jvdson  et  ah  v.  Molloy  that  it  was  a 
** consent  judgment.'^  We  know  of  no  good  reason  why  a  judgment  entered 
by  consent  of  parties,  in  a  cause  in  which  the  court  has  jurisdiction  of  the 
subject-matter  and  of  the  parties,  is  less  efiicacious  than  if  entered  after  a  trial 
of  the  issues.  It  may  be  impeached,  like  any  other  judicial  record,  by  evi- 
dence of  a  want  of  jurisdiction  in  the  court  rendering  it,  by  showing  collusion 
between  the  parties,  or  by  proof  of  fraud  on  the  part  of  the  party  offering  the 
record.  Code  Civil  Proc.  §  1916;  Freem.  Judgm.  §  330;  Sem^ple  v.  Wright,  32 
Cal.  659;  Stcrist  v.  Zimmei'man,  55  Pa.  St.  446;  McCreery  v.  Fidler.  63  Cal. 
80.  We  conclude,  therefore,  that  a  judgment  by  stipulation  of  parties  will 
bind  them,  and  those  in  privity  with  them. 

The  action,  as  before  stated,  was  commenced  as  early  as  1865,  pending  which, 
and  in  1869,  Partridge  took  a  conveyance  of  lot  6,  in  block  371,  from  Dalton, 
one  of  the  defendants  in  that  action,  and  subsequently,  on  the  fifteenth  day  of 
June,  1872,  plaintiff  took  a  conveyance  from  Dalton  and  wife  of  all  their  in- 
terest in  the  demanded  premises.  The  former  deed  was  recorded  November 
30,  1870,  and  the  latter  on  the  third  day  of  February,  1873.    There  is  no  evi- 
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(lence  that  defendants  Judson  and  Shepard  had  any  notice  in  fact  of  these 
deeds,  or  of  either  of  them,  or  any  interest  in  plaintiff;  but,  on  the  contrary, 
the  evidence  shows  that  they  did  not  liave  such  knowledge.  Judson  paid  the 
defendants  Donovan  and  Dalton  some  $12,000,  to  end  the  litigation,  and  pro- 
cure the  judgment  in  his  favor;  but  we  fail  to  see  in  this  any  evidence  of 
fraud  or  collusion. 

No  notice  of  the  pendency  of  the  action  was,  so  far  as  appeal's,  filed  in  the 
office  of  the  recorder.  Prior  to  May  1,  1872,  the  provision  of  the  practice 
act,  §27,  in  relation  to  filing  notice  of  the  pendency  of  actions,  did  not  ap- 
ply to  the  action  of  ejectment.  Long  v.  Neville,  29  Cal.  131 ;  Wattson  v.  Dowl- 
ing,  26  Cal.  125.  By  the  act  of  March  2, 1872,  which  took  effect  May  1*  1872, 
the  practice  act  was  so  amended  that  notice  of  the  pendency  of  an  action 
applied  alike  to  causes  affecting  the  right  to  possession  of  real  property  with 
those  relating  to  the  title.  At  common  law  the  purchaser  pendente  lite  of  the 
subject  of  the  controversy  took  as  a  mere  volunteer  or  intruder,  and  was  bound 
by  the  result  of  the  controversy.  Richardson  v.  Wliite,  18  Gal.  106;  Dehell  v. 
Foxworttty's  Heirs,  9  B.  Mon.  228;  Secomhe  v.  Steele,  20  How,  105 ;  Green  v. 
White,  7  Blackf.  242;  Baker  v.  Pierson,  5  Mich.  461.  By  section  263  of  the 
practice. act  it  was  provided  that  "an  action  for  the  recovery  of  real  property, 
against  a  person  in  possession,  cannot  be  prejudiced  by  any  alienation  made 
by  such  person^  either  before  or  after  the  commencement  of  the  action. " 

The  defendant  Dal  ton  was  in  possession,  and  an  action  of  ejectment  was 
being  prosecuted  against  him  to  recover  possession.  Pending  such  action* 
and  before  the  amendment  of  March,  1872,  he  conveyed  50-vai*a  lot  No.  6»  in 
block  371,  a  portion  of  the  demanded  premises  in  that  cause,  and  a  portion  of 
which  50- vara  lot  is  included  in  this  action,  to  plaintiff.  Partridge.  His 
grantee  was  bound  equally  with  himself  by  the  judgment  afterwards  rendered 
in  that  action,  and  the  judgment  was  admissible  in  evidence  against  the  plain- 
tiff in  this  cause,  and  plaintiff's  objection  thereto  was  properly  overruled. 
Whether  the  judgment  offered  in  evidence  was  a  bar  to  the  recovery  by  plain- 
tiff of  so  much  of  the  land  as  was  conveyed  to  him  by  the  deed  of  June  15, 
1872,  executed  after  the  amendment  of  the-pnictice  act,  so  as  to  require  notice 
of  the  pendency  of  actions  of  this  character  to  be  recorded,  must  depend  upon 
the  question  whether  or  not  the  statute,  when  amended,  applied  to  actions 
existing  and  pending  at  the  date  of  such  amendment.  That  question  is  not 
necessarily  involved  in  the  objection  as  made,  because  if  the  judgment  was 
admissible  for  any  purpose,  or  as  to  any  part  of  the  demanded  premises,  its 
admission  was  proper,  and  upon  the  question  as  indicated  above  we  express 
DO  opinion. 

The  instruction  asked  by  counsel  for  plaintiff  in  tbe  following  language: 
"I  instruct  you  that  the  record  of  the  judgment  in  the  case  of  Jud^fon  v.  Moh 
loy  against  Dalton,  given  in  evidence  herein,  is  no  bar  to  plaintiff's  recovery 
herein," — was  properly  refused,  for  the  reasons  given  indisposing  of  the  ad- 
missibility of  the  judgment  as  evidence. 

Wethink  the  objection  of  plaintiff  to  the  introduction  of  the  affidavit  of  E. 
A.  Lawrence  should  have  been  sustained.  It  was  introduced  to  show  that 
there  was  no  fraud  in  the  entry  of  the  former  judgment.  Its  inti-oduction/ 
however,  could  not  injure  the  plaintiff,  for  the  reason  that  in  the  present  ac- 
tion of  ejectment  a  collateral  attack  upon  that  judgment  could  not  be  made. 
Being  fair  upon  its  face,  and  rendered  by  a  court  of  competent  jurisdiction,  in 
a  proper  case,  it  must  stand  until  set  aside  by  some  direct  proceeding  for  that 
purpose.  Freem.  Judgm.  §  384.  It  follows  that  the  aflidavit  could  cut  no  fig- 
ure, under  the  pleadings,  in  the  determination  of  the  cause,  and  the  judg- 
ment should  not  be  reversed  on  account  of  this  error. 

The  deed  from  Dalton  and  wife  to  Burr  and  Dean,  dated  January  29, 1872, 
was  properly  admitted  in  evidence.  It  was  a  deed  of  trust  given  to  secure 
the  payment  of  money,  but  it  conveyed  the  legal  title*    Koch  v.  Briggs,  14 
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Cal.  256;  Grant  v.  Burr,  54  Cal.  298;  Bateman  v.  Burr,  57  CaL  480;  Dw-kin 
y.  Burr,  60  Cal.  360.  It  was  therefore  admissible  to  show  title  out  of  Dal- 
ton  and  wife  prior  to  their  conveyance  of  June  15»  1872,  to  plaintiff. 

Tlie  question  of  the  payment  of  the  money,  which  the  trust  deed  was  given 
to  secure,  and  of  a  reconveyance,  did  not  affect  the  admissibility  of  the  deed, 
but  were  questions  to  be  determined  upon  proper  testimony,  and  were,  as 
we  think,  properly  disposed  of  by  the  court. 

The  evidence  of  the  payment  of  taxes  by  Judson  was  properly  admitted 
under  his  plea  of  the  statute  of  limitations.    Code  Civil  Froc.  §  325. 

We  think  the  evidence  of  adverse  possession  on  the  part  of  Judson  was  suf- 
ficient to  authorize  the  verdict  of  the  jury,  and  that,  coupled  with  the  other 
defenses  set  up  and  proved,  defendants  were  clearly  entitled  to  the  judgment 
in  their  favor,  and  that  the  record  presents  no  error  calling  for  a  reversal. 

The  judgment  and  order  appealed  from  should  therefore  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  loregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(71  Cal.  466) 

Maxwell  f>.  San  Luis  Obispo  Co.    (No.  9,828.) 

{Supreme  Court  of  Calif omia,    December  '29^  1886.) 

Taxation— AcrioNB  to  Rboover  Back  Illegal  License  Tax— Patmbht  inn>ER  Dubebb. 
When  it  appears  that  there  was  no  liability  to  anythiiie;  beyond  civil  and  crim- 
inal prosecutions  in  case  of  refusal  to  pay  certain  license  taxes,  and  that  in  such 
prosecutions  the  invalidity  of  the  law  which  nuthorizcd  the  collection  of  the  taxes 
would  have  been  a  perfect  defense,  a  party  making  payment  is  not  under  such  du- 
ress or  compulsion  that  he  can  recover  back  money  so  paid  in  an  action  brought 
for  that  purpose.^ 

Department  2. 

Appeal  from  superior  court,  San  Lnis  Obispo  county. 

This  was  an  action  by  the  respondent.  Maxwell,  as  assignee  of  various  par- 
ties, to  recover  from  the  defendant  money  paid  by  his  assignors  as  license 
taxes  for  carrying  on  their  business  to  the  defendant,  under  duress,  as  was 
alleged.  The  defendant  appealed  from  an  order  overruling  its  demurrer  to 
the  complaint. 

/.  M.  Wilcoxson,  WiUiam  Graves,  and  William  Leviston,  for  respondent. 
Maxwell.  /.  -B.  Patton,  F,  Adams,  and  F.  A,  Gregg,  for  appellant,  San  Luis 
Obispo  county. 

Sharpstein,  J.  The  only  question  which  we  have  to  consider  in  this  case 
is,  does  the  complaint  state  facts  sufficient  to  constitute  a  cause  of  action ?  The 
action  was  brought  to  recover  moneys  alleged  to  have  been  paid  by  the  as- 
signors of  plaintiif  to  the  tax  collector  of  San  Luis  Obispo  county,  and  by 
him  paid  into  the  treasury  of  said  county.  Such  an  action  may  be  maintained 
under  some  circumstances,  one  of  which  is  that  the  money  was  paid  under, 
compulsion,  or  the  legal  equivalent. 

"The  illegality  of  the  demand  paid,  constitutes,  of  itself,  no  ground  for  re- 
lief. There  must  be,  in  addition,  some  compulsion  or  coercion  attending  its 
assertion,  which  controls  the  conduct  of  the  party  making  the  payment." 
Brumagim  v.  Tillinghast,  18  Cal.  271. 

In  this  case,  plaintiff  alleges  that  the  moneys  sued  for  were  exacted  and 
collected  by  the  tax  collector  without  authority  of  law,  and  (is  a  condition 
precedent  to  the  carrying  on  of  business  by  the  assignors  of  plaintiif,  and  by 
threats,  and  menaces  of  legal  prosecutions,  suits,  actions,  and  processes  against 
said  assignors,  and  attachments,  seizures,  confiscations,  and  sequestrations, 

^See  note  at  end  of  case. 
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which  be.  the  said  tax  collector,  gave  out  and  made  to  said  assignors,  and  to 
each  of  them,  for  the  purpose  of  causing  them,  and  each  of  them,  to  pay  to 
him  said  moneys,  and  that  said  moneys  were  all  paid  under  and  by  reason  of 
such  threats  and  menaces,  and  would  not  have  been  paid  but  for  such  threats 
and  menaces. 

The  tax  collector  had  no  real  or  apparent  power  to  execute  the  threats  of 
seizures,  confiscations,  or  sequestrations.  The  law  under  which  he  assumed  to 
exact  license  taxes  authorized  him  to  direct  suits  to  be  brought  for  the  recov- 
ery of  such  taxes,  aud  to  have  attachments  issue  in  such  actions,  (Pol.  Code, 
§  3360;)  and  it  is  made  a  misdemeanor  for  any  person  to  carry  on  business 
for  which  a  license  is  required  by  law,  without  having  a  license,  (Pen.  Code, 
§  436.)  The  assignors  of  plaintiff  were  not  liable  to  anything  beyond  civil 
and  criminal  prosecutions,  in  which  the  invalidity  of  the  law  which  author- 
ized the  collection  of  license  taxes  would  have  been  a  perfect  defense. 

In  Benson  v.  Monroe,  7  Gush.  125,  the  court  said:  "It  is  an  established  rule 
of  law  that  if  a  party,  with  a  full  knowledge  of  the  facts,  voluntarily  pays  a 
demand  unjustly  made  on  him,  and  attempted  to  be  enforced  by  legal  proceed- 
ings, he  cannot  recover  back  the  money  as  paid  by  compulsion,  unless  there 
be  fraud  in  the  pai-ty  enforcing  the  claim,  and  a  knowledge  that  the  claim  is 
unjust.  And  the  case  is  not  altered  by  the  fact  that  the  party  so  paying  pro- 
tests that  he  is  not  answerable,  and  gives  notice  that  he  shall  bring  an  action 
to  recover  the  money  back.  He  has  an  opportunity,  in  the  first  instance,  to, 
contest  the  claim  at  law.  He  has  or  may  have  a  day  in  court.  He  may 
plead  and  make  proof  that  the  claim  on  him  is  such  as  he  is  not  bound  to 
pay." 

In  Muscatine  v.  Keokuk  If.  P.  Co.,  45  Iowa,  185,  the  court  said:  "We 
are  of  the  opinion  that  the  mere  danger  of  a  multiplicity  of  suits  is  not  suf- 
ficient to  make  these  payments  compulsory.  No  adjudicated  case  has  been 
dted  in  favor  of  such  proposition." 

In  Oceanic  S.  JIT.  Co.  v.  Tappan,  16  Blatchf.  296,  the  oourt  said:  "It  is 
stated,  in  general  terms,  in  some  of  the  decisions,  that  where  money  is  paid 
to  a  public  officer  upou  an  unlawful  demand  to  save  the  person  paying  from  the 
infliction,  under  color  of  authority,  of  great  or  irreparable  injury,  from  which 
he  can  only  be  saved  by  making  the  payment,  such  payment  is  made  under 
an  urgent  and  immediate  necessity,  and  may  be  recovered  back.  But  it  will 
be  found  that  none  of  these  decisions  were  in  casas  where  the  injury  appre- 
hended by  the  party  paying  could  only  be  inflicted  by  the  decision  of  a  court 
in  favor  of  the  validity  of  the  claim  made  against  him." 

The  question  whether  money  paid  to  a  tax  collector,  to  avoid  prosecution 
under  a  void  law,  constitutes  a  voluntary  payment,  has  never  before,  so  far 
as  we  are  advised,  been  before  this  court.  But  it  has  been  held  that  the  pay- 
ment of  an  illegal  tax,  under  a  threat  to  sell  property  in  case  of  non-pay- 
ment, was  a  voluntary  payment.  Bank  of  Santa  Rosa  v.  Chalfant,  52  Cal. 
170;  Bucknallv.  Story,  46  Cal.  589. 

"When  a  voluntary  payment  is  spoken  of,  the  qualifying  word  is  not  used 
in  its  ordinary  sense;  and  many  payments  are  held  to  be  voluntary  which  are 
made  unwillingly,  and  only  as  a  choice  of  evils  or  of  risks."  Cooley,  Tax'n, 
811.  "All  payments  are  supposed  to  be  voluntary  until  the  contrary  ap- 
pears."   Id.  810. 

Tested  by  what  we  must  consider  as  an  established  rule,  the  complaint  in 
this  case  does  not  show  that  the  payments  aUeged  to  have  been  made  were 
not  voluntary,  and  therefore  fails  to  state  facts  suflScient  to  constitute  a  Ciiuse 
of  action. 

Judgment  reversed,  and  the  court  below  is  directed  to  sustain  the  demurrer 
to  the  complaint. 

We  concur:    McBasE,  J.;  Thornton,  J, 
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NOTE. 

The  payment  of  a  tax  illegally  levied  is  a  voluntary  payment,  and  cannot  be  recov- 
ered. Balfour  v.  Qty  ()f  Portland,  28  Fed.  Rep.  738 ;  Sonoma  Tax  Case,  13  F'ed.  Rep.  789, 
and  note;  Dunnell  Manufg  Co.  v.  Newell,  (R.  I.)  2  Atl.  Rep.  766;  Welton  v.  Merrick 
Co.,  (Neb.)  20  N.  W.  Rep.  Ill ;  Younger  v.  Board  Sup'rs,  (Cal.)  9  Pac.  Rep.  103.  The 
contrary  waa  held  in  Jex  v.  City  of  New  York,  (N.  Y.)  9  N.  E.  Rep.  38;  Schultze  v.  City 
of  New  York,  (N.  Y.)  8  N.  E.  Rep.  528;  Breucher  v.  Village  of  Port  Chester,  (N.  Y.)  4 
N.  E.  Rep.  272;  Newsom  v.  Board  Com'rs,  (Ind.)  3  N.  E.  Rep.  163;  Thomas  v.  City  of 
Burlington,  (Iowa,)  28  N.  W.  Rep.  480;  Winzer  v.  City  of  Burlington,  (Iowa,)  27  N.  W. 
Rep.  241. 


(71  Cal.  479) 

Hefner  v.  Urton.    (No.  9,018.) 
(Supreme  Omrt  of  Oalifomia.    December  29,  1886.) 

1.  MORTOAGE — ^FOBBOLOSURE — PARTIES. 

In  the  foreclosure  of  a  mortgage  it  is  necessary  to  make  parties  of  all  persons 
who  have  succeeded  to  any  of  the  rights  of  the  mortgagor  in  the  premises,  and  any 
person  who  claims  an  interest  adverse  to  the  plaintiff,  if  there  is  to  be  a  complete 
settlement  of  the  question  involved. 

2.  Same — Homestead— HnsBANr  and  Wife. 

Where  a  married  man  makes  a  declaration  of  homestead  in  premises  which  he 
has  previously  mortgaged,  his  wife  acquires  such  an  interest  in  the  premises  as  to 
be  a  necessary  party  in  foreclosure  proceedings  for  the  complete  settlement  of  the 
question  involved. 

3.  Same— Assistance,  Writ  of— Wife  not  Made  a  Party. 

Where  a  wife  is  a  necessary  party  to  a  foreclosure  proceeding,  but  has  not  been 
joined  with  her  husband,  a  purchaser  at  the  sale  will  not  be  entitled  to  a  writ  of 
assistance  against  the  husband  to  obtain  possession  of  the  land. 

In  bank.    Appeal  from  superior  court,  Sonoma  county. 
James  W.  Oates,  for  plaintiff  and  appellant.    J.  T.  CampheU  and  John 
G0889  for  respondent. 

Myrick,  J.  In  January,  1876,  the  defendant,  W.  L.  Urton,  being  the  owner 
of  certain  premises,  executed  to  the  plaintiff  a  promissory  note  for  $2,000,  and 
a  mortgage  upon  the  premises  to  secure  the  payment  of  the  note,  which  mort- 
gage was  duly  recorded.  Urton  was  a  married  man,  residing  with  his  family 
on  the  premises.  In  April,  1876,  Urton  made  and  filed  for  record  a  declara- 
tion of  homestead  of  the  premises  mortgaged.  The  note  became  due  in  Jan- 
uary, 1877,  and  in  February,  1881,  an  action  of  foreclosure  was  commenced; 
said  W.  L.  Urton  being  the  sole  defendant.  A  decree  of  foreclosure  was  made 
in  March,  1881.  At  the  sale  under  the  decree  the  plaintiff  became  the  pur- 
chaser, and  a  deed  was  executed  to  him.  After  the  execution  of  the  deed  the 
plaintiff  demanded  of  defendant  that  he  surrender  possession.  The  demand 
being  refused,  plaintiff  applied  to  the  court  for  a  writ  of  assistance.  This  ap- 
plication was  denied,  on  the  ground  that  the  wife  was  a  necessary  party  to  de- 
termine the  right  to  a  lien  upon  the  homestead'.  This  Is  the  question  for  con- 
sideration on  this  appeal. 

At  the  time  Urton  executed  the  mortgage  he  had  full  power  and  authority 
so  to  do,  and  a  lien  was  thereby  created;  and  the  subsequent  declaration  of 
homesteiid  did  not  impair  the  lien.  Civil  Code,  subd.  4,  §  1241.  But,  in  en- 
deavoring to  enforce  that  lien,  it  was  necessary  to  make  parties  to  the  fore- 
closure all  peraons  who  had  in  the  mean  time  succeeded  to  any  of  the  rights 
of  the  mortgagor  in  the  premises.  'So,  also,  any  person  who  claimed  an  in- 
terest in  the  controversy  adverse  to  the  plaintiff,  or  who  was  a  necessary 
party  to  a  complete  settlement  of  the  question  involved,  should  have  been 
made  a  party.  Urton  was  the  owner  of  the  premises  when  the  mortgage  was 
executed.  By  the  declaration  of  homestead  some  portion  of  his  title  (just 
what  portion  is  not  necessary  now  to  be  determined)  passed  from  him  to  his 
wife.  He  could  no  longer  mortgage  or  sell  unless  she  joined  with  him.  She 
had  the  right  of  residence  thereon  with  him  and  the  family  during  their  joint 
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lives,  with  some  rights  in  case  she  sliould  survive  him.  She  had  a  right  of 
redemption  as  his  successor  in  interest.  Code  Civil  Proc.  subd.  1,  §  701. 
In  order  to  foreclose  her  interest,  and  liave  a  complete  settlement  of  the  ques- 
tion involved,  viz.,  whether  the  mortgage  was  a  lien,  she  was  a  necessary 
party.  She  would  have  had  a  right  to  question  the  execution  or  validity  of 
the  mortgage;  whether  it  was  barred;  whether  it  had  been  paid. 

It  will  not  do  to  say  that  the  writ  was  asked  for  only  as  to  the  husband, 
and  that  he  should  not  be  heard  to  object.  It  would  be  against  the  policy  of 
the  law  to  aid  in  separating  the  family;  to  remove  the  husband,  leiiving  the 
wife  on  the  premises,  and  subject  him  to  punishment  as  for  a  contempt  if  he 
should  return  to  visit  her,  or  supply  her  with  food.  We  agree  with  the  judge 
of  the  court  below,  that  the  wife  was  a  necessary  party  to  the  foreclosure; 
and,  as  she  was  not  a  party,  the  writ  was  properly  denied. 

The  case  of  Graham  v.  Oviatt^BS  Cai.  428,  is  not  la  conflict  with  the  views 
herein  expressed. 

Order  affirmed. 

We  concur:    Morrison,  C.  J.;  Sharpstein,  J, 
McKiNSTRY>  J.    I  concur  in  the  judgment. 
(2  Cal.  Unrep.  729)  — — 

Ex  parte  Bernard.    (No.  20,259.) 

(Supreme  Cburl  qf  OaUfomia,    December  30,  1886.) 

Aerebt^-Civil  Process— Affidavit  for— CJodb  Civil  Proc  §  479. 

An  aflB davit  for  an  order  of  arrest  under  section  479,  Code  Civil  Proc.  Cal.,  need 
not,  in  order  to  show  that  the  defendant's  proposed  departnre  from  the  state  is  with 
intent  to  defraud  his  creditors,  all^e  that  he  is  about  to  remove  any  of  his  assets  or 
property. 

Department  1.  On  habeas  corpus  from  superior  court,  city  and  county  of 
San  Francisco. 

This  was  a  petition  for  a  writ  of  habeas  corpus  filed  by  B.  S.  Bernard.  The 
petitioner  liad  been  placed  under  arrest  by  an  order  of  the  superior  court  of 
the  city  and  county  of  San  Francisco,  issued  on  an  affidavit  made  by  one  Bo- 
rowsky,  plaintiff  in  an  action  on  a  contract  pending  in  that  court  against  the 
petitioner.  The  affidavit  alleged,  in  substance,  that  the  petitioner  was  about ' 
to  depart  the  state  with  intent  to  defraud  his  creditoi*s,  but  did  not  state  or 
show  that  he  was  about  to  remove  any  of  his  assets  or  property  from  the  state. 

Wm,  H,  Sharp,  for  petitioner.  Crittenden  Thornton  and  F,  H,  Merzbach, 
for  respondent. 

By  the  Court.  We  are  of  opinion  that  the  affidavit  on  which  the  judge 
of  the  superior  court  made  the  order  of  arrest  stated  facts  and  circumstances 
tending  to  show  that  the  petitioner  was  about  to  depart  from  the  state  with 
intent  to  defraud  his  creditors.  We  therefore  decline  to  discharge  the  peti- 
tion^r  from  arrest. 

The  petitioner  is  remanded  to  custody,  and  the  writ  is  discharged. 


(36  Kan.  &54) 

City  of  Topeka  v.  Myers. 

{Supreme  Oourt  of  Kansas,    July  Term,  1886.) 

Criminal  Law— Appeal— Rehearing— Chanqikq  Bill  of  Excbptionb. 

Upon  a  motion  for  rehearing,  held,  that  the  evidence  did  not  show  that  the  bill 
of  exceptions  had  been  changed,  as  claimed,  since  it  was  allowed  bytiie  lower  court, 
and  that  the  rehearing  should  therefore  be  refused. 

Motion  for  rehearing.    See  8  Pac.  Rep.  726. 
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Prosecution  for  violation  of  an  ordinance  of  the  city  of  Topeka  prohibiting  the 
sale  of  intoxicating  liquor.  Defendant  was  convicted,  but  a  reversal  was  or- 
dered by  the  supreme  court  on  account  of  the  use  of  the  following  language 
by  the  prosecuting  attorney  in  argument:  "If  the  defendant  is  not  guilty,  why 
did  he  not  take  the  stand?  He  could  have  easily  proven  that  he  did  not  keep 
the  place."     The  prosecution  moved  for  a  rehearing. 

Per  Curiam.  The  evidence  produced  upon  the  motion  for  a  rehearing  is 
painfully  conflicting  as  to  what  actually  occurred  upon  the  trial  in  the  court 
below  with  respect  to  the  conduct  of  the  counsel  for  appellee;  but  it  is  not  nec- 
essary to  determine  what  is  proved  or  disproved  as  to  those  matters.  The 
only  question  before  us  is  whether  the  bill  of  exceptions  embraced  in  the  rec- 
ord has  been  changed  since  it  was  allowed  and  signed  by  the  district  court. 
The  evidence  does  not  establish  that  any  change  therein  has  been  made.  Un- 
der these  circumstances,  the  motion  for  a  rehearing  must  be  overruled. 

(19  N6T.  370)  

Statb  aa;  rel,  Laughton  «.  Adams,  (xovernor.    (No.  1,246.) 

{Supreme  Court  of  Nevada,    December  31, 1886.) 

MAimABirs— To  Governor  of  Nrvada— Bond  op  State  Officer— Demderablb  PETirroif. 
A  petition  for  a  mandamut  to  compel  the  governor  of  Nevada  to  approve  or  dis- 
approve the  bond  of  an  officer  required  by  law  to  give  a  bond  within  ^  days  from 
the  time  of  his  appointment,  is  dem  urrable  for  failing  to  aver  that  the  bond  was  pre- 
sented to  the  governor  within  the  prescribed  time. 

Appeal  from  Second  judicial  district  court,  Ormsby  county,  refusing  plain- 
tiff's application  for  a  writ  of  mandamus. 

A,  C.  Ellis,  J.  R.  Judge,  and  Wm,  M.  Stewart^  for  appellant.  R,  M. 
Clarke,  for  respondent. 

Belknap,  0.  J.  The  relator  petitioned  the  district  court  to  issue  its  al- 
ternative writ  of  mandamus,  requiring  the  respondent,  the  governor  of  the 
state,  to  take  action,  by  way  of  approval  or  disapproval,  of  his  bond  as  ex  offl- 
eio  state  librarian.  By  a  law  of  the  state  approved  February  17,  1883,  and 
during  the  relator's  term  of  office  as  lieutenant  governor,  he  waa  appointed 
ex  officio  state  librarian.  By  a  subsequent  law»  approved  March  1,  1883,  he 
was  required,  before  entering  upon  the  duties  of  the  ex  officio  office,  to  exe- 
cute a  bond,  with  sureties,  to  be  approved  by  the  governor,  conditioned  for 
the  faithful  discharge  of  the  duties  of  the  office.  These  facts,  among  others, 
are  substantially  set  forth  in  his  petition;  and  also  the  further  fact  that  the 
bond  upon  which  action  was  requested,  was  presented  to  the  governor  upon 
the  sixteenth  day  of  November,  1885. 

The  district  court  sustained  a  demurrer  to  the  petition,  based  upon  the 
ground  that  the  facts  alleged  were  insufficient  to  entitle  the  relator  to  the 
writ.  The  ruling  of  the  district  court  was  correct.  The  law  declaring  the 
causes  of  vacancy  in  public  offices  provides,  among  other  grounds,  that  the 
refusal  or  neglect  of  the  person  appointed  to  give  the  bond  required  by  law 
within  80  days  from  the  time  of  his  appointment  shall  be  a  ground.  Qen. 
St.  §§  1657,  1670.  If  the  relator  was  entitled  to  have  his  bond  approved,  he 
should  have  shown,  by  proper  averments,  that  it  was  presented  to  the  governor 
within  30  days  from  the  date  of  his  appointment,  or  such  other  time  as  the 
statutes  provide.  Failing  in  this,  the  mandamus  was  properly  refused.  Judg- 
ment affirmed. 


m  N©v.  371) 

State  ex  rel.  Gallup  v,  Hallooe.  (No.  1,253.) 

(Supreme  Court  qf  Nevfida,    December  81, 18S6.) 

Statb  and  State  OPFrcKua  — Salary  — Appeopriation  for  two  Opfiobs  nr  SoLnx)  — 
Failurb  of  Onb— Mandamus. 

Where  a  sam  has  been  appropriated  by  the  state  legislature  providing  for  the 
payment  to  the  lieutenant  governor  of  a  salary  in  tolido  as  ex  officio  adjutant  gen- 
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era)  and  ex  officio  state  librarian,  and  such  official  'fails  to  qualify  for  the  office  of 
state  librarian,  and  another  is  appointed,  the  state  comptroller  isjiistified  in  ret  using 
to  audit  a  compensation  allowed  such  substituted  official  by  the  board  of  ezaniinera,. 
as  the  appropriation  for  state  librarian  fails. 

Application  for  mandamus. 

M.  M.  Clarke,  for  relator.    H,  F,  Bartine,  for  respondent. 

Belknap,  C.  J.  A  vacancy  arose  in  the  office  of  state  librarian  during  the 
month  of  September,  1885,  by  reason  of  the  failure  of  the  lieutenant  governor 
to  maintain  his  official  bond.  State  v.  Adams,  ante,  488.  The  relator  was 
appointed  to  the  vacancy,  and  hi^is  ever  since  acted  as  state  librarian.  The 
state  board  of  examiners  have  allowed  him,  as  compensation  for  his  services, 
the  sum  of  $150  per  month,  aggregating  the  sum  of  $2,250.  Respondent,  the 
state  comptroller,  refuses  to  audit  and  allow  the  claim,  or  draw  his  warrant 
therefor.  Relator  seeks,  by  this  proceeding  in  mandamus,  to  compel  the 
comptroller  to  do  so. 

Under  the  provisions  of  an  act  of  the  legis^lature  approved  February  24, 
1866,  entitled  "An  act  defining  the  duties  of  the  state  comptroller,"  (section 
1811,  Gen.  St.,)  it  is  made  the  duty  of  this  officer  to  audit  all  claims  against 
the  state  for  the  payment  of  which  an  appropriation  has  been  made,  but  of 
which  the  amount  has  not  been  definitely  fixed  by  law,  and  which  have  been 
examined  and  passed  upon  by  the  board  of  examiners. 

The  question  to  be  determined  is  whether  an  appropriation  has  been  made 
for  the  payment  of  this  claim.  If  it  has,  the  comptroller  should  audit  the 
claim.  If  not,  he  rightly  refused  to  act.  The  fund  sought  to  be  subjected  to 
the  payment  of  the  claim  was  created  by  the  general  appropriation  bill  of  March 
7, 1885,  (St.  1885,  p.  70.)  By  this  law  the  legislature  made  specific  appro- 
priations of  money  for  the  support  ot  various  public  institutions,  the  payment 
of  salaries  of  otficers,  and  such  other  matters  as  are  usually  embraced  in  laws 
of  this  character.  The  first  section  of  the  act  appropriates  the  various  sums 
of  money  thereinafter  named  for  the  purposes  particularly  expressed.  Sec- 
tion four  of  the  act  reads  as  follows: 

"Sec.  4.  For  salary  of  lieutenant  governor,  as  ex  officio  adjutant  general 
and  ex  officio  state  librarian,  Rve  thousand  four  hundred  dollars.'' 

At  the  time  this  appropriation  was  made,  the  law  of  February  17, 1883,  de- 
fining the  ex  officio  duties  of  the  lieutenant  governor,  was»  and  has  ever  since 
been,  in  force.    This  law  is  as  follows: 

"Section  1.  The  lieutenant  governor  shall  be  ex  officio  adjutant  general  of 
the  state  and  ex  officio  state  librarian,  and  for  the  services  he  shall  render  as 
such,  and  while  acting  as  governor  in  the  absence  of  the  governor  from  the 
state,  he  shall  receive  an  annual  salary  of  two  thousand  seven  hundred  dollars, 
to  be  paid  at  the  same  time  and  in  the  same  manner  as  other  state  officers  are 
paid,  and  no  extra  clerical  labor  shall  be  employed  at  the  state's  expense  in 
said  library,  save  and  except  while  he  is  otherwise  employed  on  other  official 
duties."    Section  1777,  Gen.  St. 

It  is  contended,  in  behalf  of  relator,  that  the  compensation  of  the  lieutenant 
governor  is  fixed  by  the  law  of  1881,  (St.  1881,  p.  44,)  and  that  it  was  not 
withia  the  power  of  the  legislature,  as  contemplated  by  the  act  of  1883,  to 
make  any  change  in  the  compensation  of  the  lieutenant  governor  to  take  ef- 
fect during  Mr.  Laughton's  term  of  office.  Such  change,  it  is  claimed,  is  in 
violation  of  article  15,  §  9,  of  the  constitution,  which  provides:  "The  legis- 
lature may  at  any  time  provide  by  law  for  increasing  or  diminishing  the  sal- 
ary or  compensation  of  any  of  the  officers  whose  salary  or  compensation  is 
fixed  in  the  constitution,  provided  no  such  change  of  ssdary  or  compensation 
shall  apply  to  any  officer  during  the  term  for  which  he  may  have  been  elected. " 

In  Crosman  y.Nightin^Ul,  1  J^^ev.  274,  it  was  held  that  the  compensation 
of  the  lieutenant  goveropr,  as  such,  was  not  fixed  in  the  constitution,  but 
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ohly  a  per  diem  for  services  actually  rendered  as  president  of  the  senate.  This 
decision  sustains  the  act  of  1883  in  changing  the  compensation  of  the  lieuten- 
ant governor,  to  take  effect  during  the  term  of  the  incumbent.  The  money 
appropriated  by  the  act  of  1885  was  intended  for  the  payment  of  the  compen- 
sation of  the  lieutenant  governor  for  the  two  yeiirs  then  succeeding,  as  fixed 
by  the  law  of  1883,  in  consideration  of  the  performance  of  the  duties -enjoined 
upon  him  by  law.  Tliis  intention  is  shown  by  a  consideration  of  tlie  statute 
of  1883,  in  connection  with  the  language  of  the  statute  of  1885,  declaring  the 
purpose  of  the  appropriation  to  be  the  payment  of  the  lieutenant  governor  for 
services  as  ex  officio  state  librarian  and  ex  officio  adjutant  general,  and  the 
sura  appropriated  was  set  apart  in  solido  for  the  payment  of  all  of  the  services 
to  be  rendered  by  this  oflScer.  Conditions  have  arisen  which  prevent  the  em- 
ployment of  the  fund  in  this  manner,  and  the  appropriation  has  become  inop- 
erative. But  the  legislature  itself  would  have  segregated  the  fund  had  seg- 
regation been  contemplated. 

We  conclude  that  no  portion  of  the  appropriation  can  be  employed  in  pay- 
ment of  relator's  claim.     Writ  denied. 

Leonard,  J.    I  concur  in  the  judgment. 

Hawley,  J.,  {concurring.)  It  is  the  duty  of  respondent,  as  state  comp- 
croller,  **to  audit  all  claims  against  the  state  for  the  payment  of  which  an  ap- 
propriation has  been  made,  but  of  which  the  amount  has  not  been  definitely 
fixed  by  law,  and  which  shall  have  been  examined  and  passed  upon  by  the 
board  of  examiners,''  and  he  shall  allow,  of  such  claims,  **such  an  amount  as 
he  shall  decree  just  and  legal,  not  exceeding  the  amount  allowed  by  said 
board,"  and  draw  warrants  on  the  treasurer  for  such  amounts  as  shall  be  al- 
lowed. (Jen.  St.  1811.  The  statute  also  provides  that  "no  warrant  shall  be 
drawn  on  the  treasury,  except  there  be  an  unexhausted  specific  appropriation 
by  law  to  meet  the  same."    Gen.  St.  1812. 

The  claim  presented  by  relator  is  not  of  that  class,  within  the  contempla- 
tion of  theframers  of  the  constitution,  to  be  "considered  and  acted  upon  by 
the  board  of  examiners."  Article  5,  §  21.  The  legislature  did  not  intend 
that  this  claim  should,  in  any  event,  be  passed  upon  by  the  board  of  exam- 
iners, and  audited  by  the  state  comptroller.  It  should  not  be  treated  the 
same  as  claims  coming  within  the  appropriations  for  the  support  of  different 
state  institutions,  and  other  cases,  where  the  value  of  the  services  rendered* 
and  of  the  supplies  furnished,  cannot,  from  the  very  nature  of  the  claims,  be 
ascertained  in  advance,  and  for  the  payment  of  which  a  gross  sum  is  always 
appropriated.  It  belongs  to  an  entirely  different  class,  to-wit,  the  salary  and 
compensation  of  public  officers,  the  amount  of  which  is  definitely  fixed  either 
under  the  provisions  of  the  constitution  or  by  the  statute. 

The  appropriation  of  $5,400  was  intended  as  compensation  for  the  services 
to  be  rendered  by  the  state  librarian  and  adjutant  general.  The  legislature, 
supposing  that  the  lieutenant  governor  would  comply  with  the  laws  then  in 
force,  and  perfoi-m  the  duties  of  these  offices,  appropriated  a  definite  and  fixed 
amount  as  compensation  for  the  services  to  be  rendered  therein.  It  is  true 
that  the  appropriation,  as  made  by  the  legislature,  Includes  compensation  for 
the  services  performed  by  relator  as  state  librarian;  but  it  also  includes  com- 
pensation for  the  services  of  the  lieutenant  governor  as  ex  officio  adjutant  gen- 
eral, which  is  a  separate  and  distinct  office.  The  amount  appropriated  cannot 
be  segregated,  as  the  statute  does  not  declare  what  portion  of  the  amount 
was  intended  as  compensation  for  the  services  of  the  state  librarian,  or  what 
portion  was  intended  for  the  services  of  the  adjutant  general.  The  fact  that 
these  offices  are  held  by  different  persons — a  condition  of  affairs  not  contem- 
|!)lated  by  the  legislature  when  the  appropriation  was  made — makes  it  appar- 
ent, as  stated  in  the  opinion  of  the  chief  justice,  that  this  appropriation  has 
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become  inoperative,  and  cannot  be  used  as  compensation  for  the  services  ren- 
dered in  either  office. 

In  Kinsey  v,  Kellogg  the  court  said:  "When  the  act  of  1876  was  passed, 
there  was  a  person  who  was  discharging  the  duties  of  clerk,  recorder,  and 
auditor,  and,  unless  subsequent  legislation  should  require  otherwise,  one  per- 
son would  continue  to  fill  the  three  separate  offices.  It  was  to  this  condition 
of  tlnr^^s  that  the  law  was  made  applicable,  and  the  compensation  provided 
by  it  v\  os  provided  as  compensation  to  the  clerk,  the  recorder,  and  the  aurlitor. 
The  law  did  not  determine  how  much  should  be  paid  to  each  of  the  three 
officers, — a  matter  of  no  consequence  so  long  as  the  three  offices  were  in  one 
man.  But  when  the  organization  of  the  county  government  was  changed, 
and  the  person  who  was  clerk  was  not  auditor  nor  recorder,  It  is  clear  that  no 
one  of  the  three  officers  was  entitled  to  receive  the  compensation  intended  for 
the  three;  and,  as  the  act  of  1876  did  not  provide  for  the  event,  the  act,  by 
force  of  its  own  expressions,  became  inoperative  when  the  event  occurred." 
65  Cal.  115,  and  3  Pac.  Rep.  405. 

In  the  case  at  bar  there  is  a  general  appropriation  for  the  entire  services  to 
be  rendered  in  two  separate  and  distinct  offices;  but  there  is  no  specific  ap- 
propriation of  any  sum  of  money  for  the  payment  of  the  particular  claim  and 
demand  of  relator  as  state  librarian;  and,  as  there  is  no  "unexhausted  specific 
appropriation  by  law  to  meet  the  same,"  it  was  the  duty  of  the  state  comp- 
troller to  refuse  to  draw  any  warrant  therefor.  Owing  to  the  existing  con- 
dition of  affairs,  it  will  devolve  upon  the  legislature  to  determine,  in  accord- 
ance with  the  justice  of  the  case,  the  amounts  which  the  relator  and  tlie 
lieutenant  governor  are  respectively  entitled  to  receive. 

For  the  reasons  stated,  1  concur'in  thB  conclusion  that  the  writ  of  math 
damtis  should  be  denied. 


(71  Cal.  456) 

Thomas  c.  England  and  another.    (No.  9,805.) 
(Supreme  Qmrt  of  OcUifomia.    December  28,  1886.) 

1.  Wats— Private— PEESCRiPTiojr—ADVBBSB  Possession—  Impusd  Consbnt  of  Owiteb 

OF  Servient  Estate. 

The  laws  ol"  California,  fixing  the  time  in  which  a  right  by  prescription  shall  be 
acquired,  have  not  changed  the  common-law  requirements  as  to  the  manner  of  ac- 
<;|^airlng  such  right.  It  must  still  be  by  adverse  possession  ;  and,  one  of  the  requi- 
sites of  adverse  possession  being  that  it  shall  not  be  with  the  consent,  express  or 
implied,  of  the  owner  of  the  alleged  servient  estate,  where,  in  an  action  to  estab> 
lish  a  right  ot  way,  the  court  finds  that  the  use  of  the  way  by  plaintiff,  claiming 
title  by  prescription,  was  with  the  implied  consent  of  the  owner  of  the  land  over 
which  the  way  passed,  a  judgment  for  defendant  is  proper.* 

2.  Same — Question  for  Jury. 

The  question  whether  a  possession  is  adverse  is  for  tlie  jury,  or  the  court  sitting 
as  such,  and,  in  an  action  to  establish  a  right  of  way  by  pre3crix)tiou,  the  finding 
of  the  court  on  that  question,  in  the  absence  of  the  testimony  from  the  record,  will 
be  presumed  to  be  correct. 

Commissioners'  decision. 

Department  1.     Appeal  from  superior  court,  San  Benito  county. 
Montgomery  c&  Scott  and  Brotlierton  <&  HerringUm,  for  appellant.    JV.  O. 
Briggs,  for  respondent. 

Seabls,  C.  This  is  an  action  to  establish  a  right  of  way  over  the  land  of 
defendants,  and  to  bar  and  enjoin  them  from  closing  or  obstructing  the  same. 
The  claim  of  plaintiff  is  that  on  the  first  day  of  September,  1874,  he  entered 
upon  the  land  over  which  the  right  of  way  is  claimed,  constructed  a  roadway 
thereon,  and  thence  hitherto,  until  the  fourteenth  of  February,  IS84,  main- 

^8ee  Kripp  v.  Curtis,  (Cal.)  11  Pac.  Rep.  S79,  and  note;  South  Branch  K.  Co.  v.  Par- 
•  ker,  (N.  J.)  5  Atl.  Rep.  641. 
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tained  said  roadway,  and  continuously  maintained  said  roadway  under  a 
claim  of  right,  adversely  to  the  defendants  and  their  predecessors.  The  an- 
swer denies  the  adverse  user  of  the  right  of  way,  avers  that  it  was  by  per- 
mission of  the  owner  of  the  land,  and  states  facts  which,  if  true,  would  con- 
stitute a  license  from  the  owner  to  plaintiff.  Certain  interrogatories  were 
submitted  to  a  jury,  and  passed  upon  by  them.  The  court  adopted  these 
findings,  and  prepared  others  in  addition  thereto,  upon  which  judgment  was 
rendered  in  favor  of  defendants.    Plaintiff  appeals  from  the  judgment. 

Bespondent  moves  to  dismiss  the  appeal  upon  the  grounds:  (1)  That  it 
does  not  appear  that  the  notice  of  appeal  was  ever  filed;  (2)  that  it  does  not 
appear  that  the  notice,  if  filed,  was  filed  before  the  filing  of  the  undertaking 
on  appeal  herein. 

The  objections  are  met  by  the  record  and  certificate  of  the  clerk  of  the  court 
below,  showing  the  notice  of  appeal  to  have  been  filed  October  18,  1884,  and 
that  the  undertaking  on  appeal  was  filed  the  same  day.  The  motion  to  dis- 
miss should  be  denied.  In  former  times  prescription  implied  a  claim  to  an 
incorporeal  hereditament  arising  from  the  same  having  been  enjoyed  for  so 
long  a  time  that  there  was  no  existing  evidence  as  to  the  period  when  such 
user  and  enjoyment  commenced.  Its  origin  must  have  been  at  a  time  "  whereof 
the  memory  of  man  runneth  not  to  the  contrary.**  Prescription,  as  known  to 
the  common  law,  applied  to  the  manner  of  acquiring  or  losing  a  right  by  the 
effect  of  the  lapse  of  time,  as  contradistinguished  from  the  mode  of  acquiring 
title  to  a  thing  itself  by  the  effect  given  to  a  long  possession  or  enjoyment  of 
it.  Tile  former  applied  to  intangible  rights  capable  of  enjoyment  without 
title  to  the  thing  out  of  which  the^r  flow,  or  to  which  they  attach,  while  the 
liitter  related  to  the  thing  itself.  Prescription,  as  understood  and  interpreted 
in  modern  times,  raises  a  legal  presumption  of  title  under  a  grant,  but  is  not 
conclusive,  and  may  be  rebutted  by  other  evidence.  1  Greenl.  E v.  §  17 ;  Sargent 
V.  Ballard,  9  Pick.  251;  Coming  v.  Qould,  16  Wend.  531. 

In  this  state,  however,  under  section  1007  of  the  Civil  Code,  "occupancy  for 
the  period  pr^cribed  by  the  Code  of  Civil  Procedure  as  sufficient  to  bar  an  ac- 
tion for  the  recovery  of  the  property  confers  a  title  thereto,  denominated  a 
title  by  prescription,  which  is  sufficient  against  all."  This  section  merely 
fixes  the  time  in  which  a  right  by  prescription  shall  be  acquired,  but  does  not 
alter  the  requisites  which  before  the  Code  were  essential  to  the  growth  of  a 
prescriptive  riglit.  Woodruff  v.  North  B.  G.  M.  Co.,  18  Fed.  Rep.  753. 
The  user  must  be  adverse  to'thetrue  owner.  Anaheim  W,  Co,  \ .  Semi-tropic 
W.  Co.,  64  Cal.  185. 

If  the  user  must  be  adverse,  then  it  must  be  accompanied  by  the  elements 
required  to  make  out  an  adverse  possession.  These  elements  were  well  stated 
in  Unger  v.  Mooney,  63  Cal.  595,  as  follows:  "(I)  The  possession  must  be  by 
actual  occupation,  open  and  notorious,  not  clandestine.  (2)  It  must  be  hos- 
tile to  the  plaintiff's  title.  (3)  It  must  be  held  under  a  claim  of  title,  exclu- 
sive of  any  other  right,  as  one's  own.  (4)  It  must  be  continuous  and  unin- 
terrupted for  a  period  of  five  years  prior  to  the  commencement  of  the  action. 
(5)  Since  the  passage  of  the  proviso  to  section  325  of  the  Code  of  Civil  Proced- 
ure, in  1878,  payment  of  taxes." 

For  the  findings  it  appears  that  William  Thomas,  deceased,  and  the  plain- 
tiff herein,  were  twin  brothers,  living  upon  adjoining  land,  to  which  they  had 
applied  for  title  from  the  government  of  the  United  States.  The  brothers 
sustained  towards  each  other  relations  of  a  mutually  friendly  chai*acter.  In 
going  to  and  coming  from  the  nearest  highway  leading  to  HoUister,  plaintiff 
was  accustomed  from  September  1,  1874,  to  February,  1884,  to  pass  over  the 
land  of  William.  This  was  done  by  the  implied  assent  of  William.  Plaintiff 
graded  the  road,  and  William  placed  gates  thereon.  Plaintiff  claimed  the  right 
to  use  such  road,  but  never  informed  William  of  such  claim,  and  he  was  never 
aware  thereof,  nor  were  his  heirs  aware  of  such  claim  until  1883.    William 
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Thomas  died  January  4,  1880,  leaving  as  his  only  surviving  heirs  his  widow> 
Elizabeth,  and  a  son,  A.  B.  Thomas,  then  and  now  a  minor  under  the  age  of 
18  years.  A  patent  issued  from  the  government  of  the  United  States  to  the 
heirs  of  William  Thomas,  dated  May  1,  1875,  but  such  patent  was  not  deliv- 
ered to  the  heirs  until  November,  1882.  Plaintiff  offered  to  purchase  the 
right  of  way  from  the  heirs  of  William  Thomas,  deceased,  but  the  date  of 
such  offer  can  only  be  determined  inferentially  from  the  findings. 

To  perfect  an  easement  by  occupancy  for  five  years,  the  enjoyment  must 
be  adverse,  continuous,  opefi,  peaceable.  It  must  be  adverse,  and  under 
claim  of  a  legal  right,  and  not  by  the  consent,  permission,  or  indulgence, 
merely,  of  the  owner  of  the  alleged  servient  estate.  This  is  quite  obvious 
in  cases  where  the  consent,  permission,  or  license  is  expressly  given.  But 
it  is  no  less  true  where  the  permission  or  license  is  implied,  as  it  may  well 
be  from  the  facts  and  circumstances  under  which  the  use  was  enjoyed.  Brad- 
ley^sFish  Co,  v.  Dudley,  37  Conn.  136.  The  question  is  one  for  the  jury, 
or  for  a  court  sitting  as  such,  to  determine  as  a  fact,  in  the  light  of  the  rela- 
tions between  the  parties,  and  all  the  surrounding  circumstances.  Putnam 
Y.  Bowker,  11  Gush.  542.  The  finding  of  the  court  is  that  the  right  of  plain- 
tiff to  pass  over  the  land  was  always  with  the  implied  permission  of  William 
Thomas,  his  heirs  and  personal  representatives.  In  the  absence  of  the  tes- 
timony we  are  bound  to  suppose  there  was  evidence  sufficient  to  support  this 
and  other  findings,  and  they  are  sufficient  to  support  the  judgment,  and  de- 
feat plaintiff's  right  to  recover. 

We  are  of  opinion  the  judgment  of  the  court  below  should  be  affirmed. 

We  concur*    Belc&er,  C.  C;  Foote,  0, 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment is  affirmed,  and  the  motion  to  dismiss  the  appeal  is  denied. 

(71  Cal.  461)  


Blackwood  «.  Cutting  Packing  Co.    (No.  9,581.) 

{Supreme  Court  of  California.    December  28,  1886.) 
TuDGMENT— Setting  Aside  Default— Stipulation  Extending  Time  to  Answer. 

A  complaint  was  filed  on  the  fifth  day  of  January,  1884,  and  on  the  same  day  It 
was  stipulated  with  the  defendants  that  they  should  have  until  the  eleventh  of  the 
month  in  which  to  answer.  On  the  ninth  of  the  month  this  time  was  extended  '*  to, 
and  to  include,  February  17,  1884,"  which  was  Sunday  and  a  holiday.  On  the 
eighteenth  of  the  month  a  default  was  entered,  and  a  judgment  rendered  in  favor 
of  the  plaintiff  for  the  amount  of  his  demand,  and  costs.  A  notice  of  motion  was 
then  served  and  filed  by  the  defendants,  on  the  same  day,  to  set  aside  the  judgment, 
and  allow  an  answer  to  be  filed.  B/sId,  that  although  the  stipulation  was  not  filed 
or  entered  in  accordance  with  subdivision  1,  g  283,  Code  Civil  Proc.  Cal.,  and  was 
not,  therefore,  legally  binding  upon  the  trial  court,  yet,  as  the  defendants  seem  to 
have  relied  upon  it  in  good  faith  as  giving  them  the  right  to  answer  on  the  said 
eighteenth  day  of  February,  the  judgment  should  be  set  aside,  and  defendant  al- 
lowed to  file  his  answer. 

Commissioners*  decision. 

Depailment  1.    Appeal  from  superior  court,  Alameda  county. 

Action  to  recover  an  alleged  balance  due  on  a  sale  of  apricots.  Judgment 
against  defendants  by  default.  Defendants,  on  the  same  day,  moved  the 
court  to  open  the  default,  and  its  motion  was  denied.  A  bill  of  exceptions 
on  the  motion  and  decision  was  preserved,  and  this  appeal  taken  both  from  the 
judgment  and  the  order  denying  defendants'  motion. 

Chickering  &  Thomas  and  Warren  Olney,  for  appellant.  A*  A,  Moore  and 
Qeo.  W.  Reed,  for  respondent. 

Foote,  C.  The  plaintiff  brought  an  action  against  the  defendant  for  an 
alleged  balance  due  on  a  sale  of  some  apricots.    The  complaint  was  filed  on 
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the  fifth  day  of  January,  1884,  and  summons  served  on  the  eighth  day  of  the 
same  month  and  year.  On  the  eighteenth  day  of  Februaiy  of  that  year  a  de- 
fault was  entered  and  a  judgment  rendered  in  favor  of  the  plaintiff,  for  the 
amount  of  his  demand,  and  costs.  Upon  that  same  day  a  notice  of  motion 
was  served  and  filed  to  set  aside  the  default  and  judgment,  in  these  words: 

"2'o  the  Plaintiff,  and  A,  A,  Moore  and  George  W.  Reedy  his  AtP)i^ieys : 
You  will  please  take  notice  that  on  Friday,  the  twenty-ninth  day  of  Febru- 
ary, 1884,  at  the  hour  of  10  o'clock  a.  m.,  or  as  soon  thereafter  as  counsel  can 
be  heard,  at  the  court-room  of  this  court,  department  No.  2,  in  the  court- 
house, at  the  city  of  Oakland,  Alameda  county,  California,  we  shall  move 
said  court  for  an  order  setting  aside  the  judgment  and  default  heretofore  en- 
tered against  said  defendant,  and  granting  said  defendant  leave  to  file  an  an- 
swer to  the  complaint  in  said  action. 

"Said  motion  will  be  made  and  based  upon  the  following  grounds,  to-wit: 
(1)  That  said  default  was  taken  against  said  defendant  before  the  time  al- 
lowed by  law  for  answering,  and  the  extension  in  writing,  by  the  stipulation 
of  said  plaintiff's  attorneys,  had  expired;  (2)  on  the  ground  of  the  mistake, 
inadvertence,  and  excusable  neglect  of  defendant's  attorneys. 

"Said  motion  will  be  made  upon  the  papers  on  file  herein,  and  upon  the 
affidavits,  copies  of  which  are  hereto  attached  and  served  herewith. 
"Yours,  etc.,-  Chickering  &  Thomas, 

''Dated  February  18,  1884.  "Attorneys  for  Defendant." 

The  affidavits  of  merit,  made  in  support  of  the  motion,  by  one  of  the  attor- 
neys for  defendant,  and  Mr.  Cutting,  the  vice-president  of  the  corporation 
sued  in  the  action,  are  as  follows: 

''State  of  California,  City  and  County  of  San  Francisco,  William 
Thomas,  being  duly  sworn,  deposes  and  says:  I  am  one  of  the  attorneys  for 
the  defendant  in  the  above-entitled  action.  The  vice-president  of  the  said 
defendant  hjis  fully  and  fairly  stated  to  me  the  facts  of  the  said  case,  and  I 
have  advised  him  and  believe  that  said  defendant  has  a  good  defense  thereto 
on  the  merits.  We  were  retain(»d  in  the  case  on  the  fifteenth  of  February, 
1884.  As  there  was  but  little  time  to  prepare  the  papers,  I  at  once  prepared 
a  stipulation,  allowing  us  a  few  more  days  within  which  to  answer,  and  sent 
it  to  Oakland  by  B.  Noyes,  Esq.,  a  member  of  the  bar,  employed  in  our  office, 
requesting  him  to  see  one  of  the  plaintiff's  attorneys,  and  ask  for  such  time. 
I  am  informed  by  said  Noyes,  and  therefore  believe,  that  he  called  at  the 
office  of  said  plaintiff's  attorneys  on  the  afternoon  of  the  sixteenth  inst.,  but 
could  not  find  said  attorneys,  both  of  them  being  absent;  that  said  Noyes  be- 
lieved and  understood  that  defendant's  time  to  answer  did  not  expire  until 
the  close  of  the  eighteenth  day  of  February,  1884.  I  have  always  understood 
the  terms  of  the  stipulation  set  out  in  the  affidavit  of  Francis  Cutting,  filed 
herewith,  to  give  the  whole  of  the  succeeding  day,  when  the  last  day  expressed 
therein  falls  on  a  Sunday,  and  such,  I  am  informed,  is  the  general  belief  of 
the  members  of  the  bar  of  this  city  and  county.  William  Thomas." 

(Duly  verified.) 

"State  of  California,  City  and  County  of  San  Francisco,  Francis  Cut- 
ting, being  duly  sworn,  deposes  and  says  that  he  is  the  vice-president  of  the 
defendant  corporation  in  the  above-entitled  action;  that  he  has  fully  and  fairly 
stated  the  facts  of  the  above-entitled  case  to  his  counsel,  Chickering'&  Thomas, 
and  that  he  is  advised  by  said  counsel  that  the  defendant  corporation  has  a 
good  defense  on  the  merits  of  the  said  action;  that  A.  D.  Cutler  is  an  em- 
ploye of  said  corporation,  afid  was  such  employe  on  February  5,  1884;  that 
on  said  last  date  George  W.  Reed,  one  of  the  plaintiff's  attorneys,  addressed 
to  said  Cutler  a  letter  in  the  words  following,  to-wit: 
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"  *  Oakland*  February  5,  1^84. 
**  'Mr,  A,  2).  Cutler— Drab.  Sir:  Mr.  Blackwood  called  to  see  us  to-day 
in  regard  to  the  last  suit  brought  against  Cutting  Packing  Company  He  de- 
sired me  to  say  to  you  that  the  defendant' might  have  until  February  11, 
1884,  within  which  time  to  answer,  and  the  time  is  hereby  extended  until 
that  time.  In  regard  to  the  proposition  made  by  you  concerning  the  amend- 
ing of  the  complaint,  I  will  talk  with  Mr.  Moore,  and  advise  you  to-morrow. 
"  *  Yours  truly,  Geo.  W.  Reed.' 

"That  the  above-entitled  action  is  the  'List  suit'  mentioned  in  said  letter; 
that  on  February  9,  1884,  afiiant  saw  A.  A.  Moore,  one  of  plaintiff's  attor- 
neys, who  indorsed  on  the  back  of  said  letter  the  following,  to- wit: 

"  •  Time  to  answer  in  this  case  is  hereby  extended  to,  and  to  include,  Feb- 
ruary 17,  1884.  A.  A.  Moore,  Attorney  for  Plaintiff.* 

*' February  9, 1884.  Francis  Cutting." 

(Duly  verified.) 

Upon  the  hearing  of  the  motion,  its  counsel  stated  that  the  defendant  had 
prepared  a  verified  answer  to  the  complaint,  which  was  then  and  there  offered 
to  be  filed  if  the  court  would  allow  it,  after  setting  aside  the  default  and  va- 
cating the  judgment.  The  court  denied  the  motion,  and  from  the  order  made 
therein,  and  the  judgment' rendered  against  it,  the  defendant  appeals. 

It  appears  by  the  record,  from  a  letter  dated  February  5,  1884,  of  one  of 
the  plaintiff's  attorneys,  that  the  defendant  was  granted  until  the  eleventh, 
of  February,  1884,  in  which  to  answer;  that  on  the  ninth  of  the  same  month, 
this  time  was  extended  "to,  and  to  include,  February  17,  1884." 

The  affidavits  of  merit  were  suflicient  in  form  and  matter,  and  the  stipular 
tion  under  consideration,  had  it  been  entered  or  filed,  in  accordance  with  sub- 
division 1,  §  283,  Code  Civil  Proc,  would  have  entitled  the  defendant  to  have 
answered  at  any  time  on  Monday,  the  eighteenth  day  of  February,  1884, 
(sections  10, 12,  13,  Code  Civil  Proc.,)  since  the  seventeenth  day  of  February, 
1884,  fell  on  Sunday,  which  was  a  holiday,  and  that  which  was  fixed  in  the 
stipulation  to  be  performed  on  that  day  (viz.,  the  filing  of  the  answer)  could 
have  been  done  on  the  next  day,  which  was  Monday,  the  eighteenth  day  of 
February,  1884. 

It  was  not  filed  or  entered,  and  was  not,  therefore,  legally  binding  upoa 
the  trial  court.  Nevertheless,  the  parties  defendant  seem  to  have  relied  upon 
it  in  good  faith  as  a  stipulation,  which  gave  them  the  right  to  answer  the 
complaint  on  the  said  eighteenth  day  of  February.  They  appeared  at  once  in 
court  on  the  sanie  day  that  default  was  taken,  and  offered  to  file  an  answer 
then  and  there  if  permitted. 

Under  all  the  circumstances  of  this  case  it  would  seem  that  it  was  one  in 
which  a  wise  discretion  might  have  been  exercised  in  granting  the  defend- 
ant's motion.  Therefore  we  think  that  the  judgment  and  order  should  be  re- 
versed, and  the  defendant  given  a  reasonable  time  in  wiiich  to  answer  the 
complaint. 

We  concur  :  Belcher,  C.  C.  ;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed  and  cause  remanded,  with  leave  to  defendant 
to  answer  within  a  reasonable  time. 


(14  Or.  340) 

Turner  and  others  v,  Parker. 

{Supreme  Court  of  Oregon.    December  23,  1886.) 

Watbrs  and  Watbr-Ooubses^Boundaries— "Mkander"— Deed. 

"  Meander''  means  to  follow  a  winding  or  fiexnous  course;  and  where,  in  a  deed, 
one  of  the  boundaries  of  the  land  conveyed  is  described  as  "beginning  at  a  Stake 
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in  the  bay  of  Sliailows;  ♦  ♦  ♦  thence,  with  the  meander  of  the  stream,  Ist.  N., 
60  deg.  W.,  20  chs..  to  Shark's  point,"— A«/d,  that  the  line  described  is  the  boundary 
line  of  the  river. 

C,  W,  Fidton  and  R.  Williams^  for  appellant,  Parker.  R.  L.  McKee,  for 
respondents,  Turner  and  others. 

Lord,  C.  J.  This  was  an  action  of  ejectment  to  recover  a  small  strip  of 
land  described  in  the  complaint.  The  only  question  is  whether  or  not  the 
tract  of  land  in  dispute  is  within  the  boundaries  of  the  McClure  donation  land 
claim.  It  Is  stipulated  that,  if  it  was,  the  plaintiffs  are  the  owners  of  it;  but 
that,  to  determine  this,  it  was  necessary  to  ascertain  the  true  northern  bound- 
ary of  that' claim,  and,  if  the  river  is  the  boundary,  then  the  tract  of  land  in 
dispute  is  owned  by  the  plaintiffs.  The  laud  claimed  and  notified  is  described 
thus:  "Beginning  at  a  stake  at  low- water  mark,  in  the  bay  of  Shallows  at 
Astoria,  7  chs.  K.  of  Shively's  N.  W.  corner;  ♦  ♦  ♦  thence,  with  the 
meander  of  the  river,  1st,  N.,  60  deg,  W.,  20  chs.,  to  Shark's  Point;  2nd.  N., 
85 deg.  W.,  30  chs.;  3d,  S..  60 deg.  W.,  18.50  chs.;  4th,  W.  2 chs.  to  a  stake," 
etc.  To  follow  the  calls  of  the  survey  by  metes  and  bounds,— that  is,  by 
straight  lines  from  one  point  to  the  other,  as  indicated  above, — the  tract  in 
dispute  would  not  be  included  in  the  donation  claim;  but  if  the  intention  was 
to  meander,  then  the  river  is  the  boundaiy,  and  includes  the  tract  in  contro- 
versy. "Meander"  means  to  follow  a  winding  or  flexuous  course;  and  when 
it  is  said,  "thence,  with  the  meander  of  the  river,"  etc.,  it  must  mean  a  me- 
andered line, — a  line  which  follows  the  sinuosities  of  the  river;  or,  in  other 
words,  that  the  river  is  the  boundary  of  the  land  claim  between  the  points 
indicated.  Schurmeier  v.  Railroad  Co.,  10  Minn.  100-102,  (Gil.  59.)  It 
seems  to  us  this  Is  the  obvious  construction  of  the  language,  and  the  plain 
intention,  in  the  light  of  all  the  facts,  as  suggested  at  the  argument. 

In  County  of8L  Clair  v.  Lovint/stort,  23  Wall.  64,  Mr.  Justice  Swaynb,  in 
delivering  the  opinion  of  the  court,  said:  "It  maybe  considered  a  canon  in 
American  jurisprudence  that  when  the  calls  in  a  conveyance  of  land  are  for 
two  corners  at,  in,  or  on  a  stream  or  its  bank,  and  there  is  an  intermediate 
line  extending  from  one  such  corner  to  the  other,  the  stream  is  the  boundaiy, 
unless  there  is  something  which  excludes  the  operation  of  the  rule  by  show- 
ing that  the  intention  of  the  parties  was  otherwise.  Survey  597  is  the  elder 
one.  Its  calls  are:  *  Beginning  on  tJiebank  of  the  Mississippi  river,^  etc., 
*  *  ♦  •  thence  S.,  6  W.,  160  chains,  to  a  point  on  the  river, 'etc.  It  will  be 
observed  that  the  beginning  corner  is  on  the  bank  of  the  river.  The  second 
comer  is  a  point  on  the  river.  The  line  between  them  is  a  straight  one. 
Where  the  corner,  as  described,  would  have  fixed  the  line,  does  not  appear. 
There  was  an  obvious  benefit  in  having  the  entire  front  of  the  land  extend  to 
the  water's  edge.  There  was  no  previous  survey  or  ownership  by  another  to 
prevent  this  from  being  done.  No  sensible  reason  can  be  imagined  for  hav- 
ing the  two  comers  on  the  river  and  the  intermediate  line  deflect  from  it. 
Under  the  circumstances,  we  cannot  doubt  that  the  river  was  intended  to  be 
njade,  and  was  made,  the  west  line  of  the  survey.  In  the  light  of  the  facts, 
such  is  our  construction  of  the  calls  of  the  survey,  and  we  give  them  that 
effect.  The  calls  of  survey  No.  786,  as  respects  this  subject,  are:  •  Thence 
N.,  85  deg.  W.,  174  poles,  to  a  point  on  the  bank  of  the  Mississippi  river, 
from  which  •  ♦  *  ;  thence  N'.,  5  deg.  E.,  up  the  Mississippi  river,  and 
binding  therewith,  etc.  Here  the  calls  as  to  the  river  are  more  explicit  than 
in  survey  579.  The  language,  •  up  the  Mississippi  river,  and  binding  there- 
with,' leaves  no  room  for  doubt.  Discussion  is  unnecessary.  It  could  not 
make  the  result  clearer.  The  river  must  be  held  to  have  been  the  west  bound- 
ary of  this  survey  also." 

It  seems  to  us  that  the  question  raised  was,  what  was  the  legal  import  and 
significance  of  the  words  employed  ?  and  this  was  properly  a  matter  for  the 
decision  of  the  court,  in  the  light  of  the  facts.    The  judgment  must  be  affirmed. 
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McGrath  t>.  Hyde.    (No.  11,607.) 

(Supreme  Court  of  Oalifomia.    December  27,  1886.) 

Appbal— Whew  Taken  — Filing  Notice  and  Undertaking  —  Bill  of  Exceptions— 
Tbanscript. 

Where  final  judgment  was  entered  Angust  20,  1885,  nunc  pro  tunc  as  of  January 
13, 1885,  and  notice  of  appeal  from  the  judgment  and  decree,  and  undertaking  on 
appeal,  were  filed  October  10,  1885,  by  defendant,  and  the  time  for  preparing  and 
serving  a  bill  of  exceptions  extended  to  that  day,  and  the  bill  was  served  October 
8. 1885,  and  submitted  to  the  court  October  28, 1885,  pursuant  to  notice  served  on 
the  plaintiff's  attorney,  October  23d,  and  finally  settled  May  7,  1886,  a  motion  to 
dismiss  the  appeal  made  April  30,  1886,  will  be  denied ;  the  appellant,  under  rule 
2  of  the  supreme  court  of  California,  having  40  days  from  the  time  of  settling  the 
bill  of  exceptions  to  file  Ms  transcript,  and  the  bill  having  been  served  and  filed  in 
time. 

Commissioners'  decision. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco. 

The  grounds  of  the  motion  to  dismiss  were  that  no  statement  or  bill  of  ex- 
ceptions had  been  prepared,  served,  or  filed,  and  that  no  transcript  had  been 
filed;  that  the  time  for  filing  said  statement  or  bill  of  exceptions  and  trans- 
cript had  expired. 

E»  B.  Holladay,  for  appellant.    M.  Cooney,  for  respondent. 

Searls,  C.  This  is  a  motion  on  behalf  of  the  plaintiff  to  dismiss  an  ap- 
peal prosecuted  by  the  defendant.  Rule  2  of  this  court  requires  the  appellant 
to  file  his  transcript  within  40  days  after  the  appeal  is  perfected,  and  the  bill 
of  exceptions  and  statement  (if  there  be  any)  are  settled. 

There  are  two  certificates  of  the  clerk  of  the  superior  court  on  file,  from 
which  it  appears  that  final  judgment  was  entered  in  the  cause  against  defend- 
ant August  20,  1885,  nunc  pro  tunc,  as  of  January  13, 1885;  that  on  October 
10,  1885,  defendant  filed  her  notice  of  appeal  from  the  judgment  and  decree, 
and  on  the  same  day  filed  an  undertaking  on  appeal  in  the  sum  of  $300.  A 
notice  of  appeal  by  defendant  from  the  final  judgment  had  been  previously 
filed  on  the  seventeenth  day  of  September,  1885;  but,  so  far  as  api^ears,  the 
appeal  was  not  perfected  by  filing  an  undei1;aking.  Defendant  had  also,  on 
the  twenty-ninth  day  of  July,  1885,  perfected  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  in  the  cause.  A  bill  of  exceptions  was  prepared 
by  defendant,  and  submitted  to  the  court  for  settlement,  on  the  twenty-eighth 
of  October,  1885,  pursuant  to  a  notice  served  on  plaintiff's  attorney,  October 
23d,  and  such  amendments  were  made  thereto,  and  proceedings  had  therein, 
that  the  exceptions  were  finally  settled  and  signed  by  the  judge  of  the  superior 
court  May  7, 1886.  It  further  appears  that  the  time  for  preparing  and  serv- 
ing the  bill  of  exceptions  was  extended  to  October  10,  1885,  and  that  it  was 
served  upon  the  attorney  for  plaintiff  on  the  eighth  day  of  October,  1885. 
Kotice  of  this  motion  was  served  April  30,  1886. 

As  a  bill  of  exceptions  had  been  prepared  and  served,  and  had  not  yet  been 
settled  by  the  judge  when  this  motion  was  made,  the  motion  to  dismiss,  the 
appeal  should  be  denied.  Appellant  was  entitled  to  40  days  within  which  to 
file  her  transcript  after  the  bill  was  settled.  If  unwarranted  delay  wtis  had 
in  the  settlement  of  the  bill  of  exceptions  after  it  was  proposed,  the  court  be- 
low was  the  proper  forum  in  which  to  seek  redress. 

We  concur:    Belcher,  C.  C;  Foote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  motion 
is  denied. 

v.l2p.no.l3— 32 
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(71  Cal.  46i) 

FisK  D.  Atkinson  and  another.    (No.  9,017.) 

(Svpreme  Court  of  California.    December  27.  1886.) 

Action  or  Suit — Abatement — Actios  Pending  Appeal. 

An  action  commenced  during  the  pendency  of  an  appeal  from  a  judgment  sus- 
taining a  demurrer  to  plaintitTs  complaint,  in  a  suit  on  the  same  cause  of  action 
'brought  by  the  same  plaintiff  against  the  same  defendant,  will  be  abated. 

For  commissioners'  opinion,  see  10  Pac.  Kep.  374. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco. 
Joseph  Mee,  for  appellant.    A,  Campbell^  ISr„  and  Camhell  cfe  Sanderson, 
for  respondents. 

FooTE,  C.  We  adhere  to  the  opinion  fonnerly  expressed  by  us  in  this 
cause,  which  was  approved  by  Department  2  of  this  court.  10  Pac.  Rep.  374. 
In  the  action  instituted  in  San  Mateo  county,  the  pendency  of  which  was 
pleaded  in  abatement  of  the  present  suit,  a  demurrer  was  sustained  to  the 
complaint,  and,  the  plaintiff  declining  to  amend  his  pleading,  judgment  passed 
for  the  defendants.  From  that  judgment  an  appeal  was  taken  by  the  plain- 
tiff, pending  which  the  present  suit  for  the  same  cause  of  action,  between 
the  same  parties,  was  brought  in  the  city  and  county  of  San  Francisco.  The 
plaintiff  had  an  opportunity  in  his  former  action  to  have  amended  his  com- 
plaint, but  did  not  choose  to  do  so,  preferring  rather  to  prosecute  an  appeal 
from  the  judgment  rendered  therein,  and  to  commence  another  suit,  with  the 
same  subject-matter,  against  the  same  parties,  in  another  county,  without 
dismissing  that  appeal.  His  last  action  was  therefore  unnecessary  and  vexa- 
tious, and  should  be  abated,  and  the  judgment  in  this  cause  should  be  the 
same  as  that  heretofore  rendered  by  Department  2. 

We  concur:    Belcher,  C.  C;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  reversed,  and  cause  remanded,  with  directions  to  the 
court  below  to  enter  judgment  in  favor  of  defendant  Byrnes,  that  the  action 
abate,  and  for  his  costs  and  disbursements. 


(71  Cal.  488) 

CoHN  V.  Central  Pac.  R.  Co.  (No.  11,519.) 

{Sn])reme  Court  of  CaXifomia.    December  30,  1886.) 

1.  Action  or  Suit— Vends— Change  of— Corporation— Principal  Place  of  BusiNEas 

—Const.  Cal.  Art.  12,  J  16. 

Under  section  16,  art.  12,  Const.  Cal.,  providing  that  **  a  corporation  or  associa- 
tion may  be  sued  in  the  county  where  the  contract  is  made,  or  is  to  be  performed, 
or  where  the  obligation  or  liability  arises  or  the  breacli  occurred,  or  in  the  county 
where  the  principal  place  of  business  of  such  corporation  is  situate,  subject  to  the 
power  of  tne  court  to  change  the  place  of  trial,  as  in  other  cases,"  a  railroad  com- 
pany, the  principal  place  of  business  of  which  is  in  San  Francisco,  when  sued  in 
Los  Angeles  county  for  damages  for  breach  of  a  contract  made  in  San  Francisco, 
to  he  performed  out  of  the  state,  and  the  breach  of  which  occurred  outside  of  the 
state,  is  entitled  to  a  change  of  venue  to  San  Francisco  county. 

2.  Same— Corporation— "Residence"  of— Code  Civil  Proc.  Cal.  ?  395. 

When  the  aflidaviton  which  an  application  for  a  change  of  venue  is  based,  states 
that  the  principal  place  of  business  of  the  defendant,  a  corporation,  is  San  Fran- 
cisco, held^  that  sucn  place  is  its  ''  residence,"  within  the  meaning  of  that  term  as 
used  in  section  395,  Code  Civil  Proc.  Cul.,  fixing  the  place  of  trial  of  actions;  fol- 
lowing Jenkins  v.  California  Stage  Co.,  22  Cal.  538.    Myrick,  J.,  dissents. 

In  bank.    Appeal  from  superior  court,  Los  Angeles  county. 
Hotoard  &  Scott,  for  appellant.     Qlassell,  Smith  <t  Patton  and  Uotvard  dk 
Robarts,  for  respondent. 
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McKee,  J.  This  is  an  action  against  the  corporation  defendant,  in  which 
the  superior  court  of  Los  Angeles  county  cliauged  the  place  of  trial  of  the  ac- 
tion to  the  city  and  county  of  8an  Francisco.  The  basis  of  the  application 
upon  which  the  court  ordered  the  change  of  venue  was  an  affidavit,  veritted 
by  the  attorney  of  the  corporation,  showing  that  the  residence  of  the  corpo- 
ration was,  at  the  commencement  of  the  action,  in  the  city  and  county  of 
iSan  Francisco,  and  that  that  was  the  proper  place  for  the  trial  of  the  case. 
Upon  that  showing,  in  connection  with  the  pleadings  in  the  case,  the  court 
made  the  order  from  which  the  plaintiff  appeals. 

Section  16,  art.  12,  of  the  constitution,  ordains:  "A  corporation  or  associ- 
ation may  be  sued  in  the  county  where  the  contract  is  made,  or  is  to  be  per- 
formed, or  where  the  obligation  or  liability  arises,  or  the  breach  occurred,  or 
in  the  county  where  the  principal  place  of  business  of  such  corporation  is 
situate,  subject  to  the  power  of  the  court  to  change  the  place  of  trial,  as  in 
other  cases." 

Now,  the  action  in  hand  was  brought  to  recover  damages  for  breach  of  a 
(k>ntract,  which,  as  it  appears  by  the  complaint  in  the  action,  was  made  in  the 
city  and  county  of  San  Francisco,  to  be  performed  outside  the  state,  and  the 
breach  of  which  occurred  outside  the  state.  The  action  was  not  brought  in 
the  county  where  the  contract  was  made,  nor  where  it  was  to  be  performed, 
nor  in  the  county  where  the  breach  occurred,  or  where  the  obligation  and 
liability  arose;  nor  was  it  brought  in  the  county  of  the  alleged  residence  of 
the  defendant.  It  was  brought  in  Los  Angeles  county.  Therefore  the  county 
designated  in  the  complaint  was  not  the  proper  county,  unless  the  residence 
of  the  defendant  was  unknown  to  the  plaintiff.  If  that  were  the  fact,  then 
the  action  was  properly  brought,  under  section  395,  Code  Civil  Proc.,  and 
could  be  tried  in  the  county  designated  in  the  complaint,  subject,  however, 
even  upon  that  assumption,  to  the  power  of  the  court  to  change  the  place  of 
trial  to  the  place  of  defendant's  residence.  According  to  the  uncontro verted 
statement  in  the  aflldavit,  "the  principal  place  of  business  of  said  defendant 
corporation  was,  at  the  time  of  the  filing  of  the  complaint  in  the  action,  and 
still  is,  at  the  city  and  county  of  San  Francisco." 

In  Jenkins  v.  California  Stage  Co.,  22  Cal.  538,  this  court  held  that  the 
principal  place  of  business  of  a  corporation  is  its  "residence^"  within  the 
meaning  of  that  term  as  used  in  section  20  of  the  practice  act,  fixing  the  place 
of  trial.  Section  20  of  the  practice  act  was  re-enacted  by  section  395,  Code 
Civil  Proc.  The  order  appealed  from  was  therefore  properly  entered  upon 
the  authority  of  that  case,  unless  the  case  itself  had  been  overruled. 

It  is  contended  that  it  has  been  overruled  by  the  decision  in  California 
Smithei-n  R.  Co.  v.  Southern  Pac.  H.  Co.,  65  Cal.  394;  S.  C.  4  Pac.  Rep.  344. 
But  (hat  case  arose  out  of  a  proceeding  in  rem  to  condemn  a  tract  of  land  un- 
der the  law  of  eminent  domain.  Upon  an  application  by  the  defendant  in 
the  case  the  lower  court  refused  to  order  the  place  of  trial  to  be  changed  from 
San  Diego  county  to  the  city  and  county  of  San  Francisco,  the  alleged  resi- 
dence of  defendant;  and  this  court,  on  appeal,  affirmed  the  order  entered  by 
the  coui-t  below,  because  the  land  sought  to  be  condemned  was  situated  in 
San  Diego  county,  and  the  condemnatory  proceeding  was  properly  brought 
in  San  Diego  county,  and  had  to  be  tried  there.  That  was  the  only  question 
raised  and  decided  in  the  case.  The  other  question,  whether  a  domestic  cor- 
poration had  any  place  of  residence  in  the  state  where  it  was  entitled,  as 
matter  of  right,  to  the  trial  of  a  suit  brought  against  it  in  another  county, 
did  not  necessarily  arise  in  the  case,  and  the  expressions  of  opinion  in  the 
case  upon  that  question  are  not  authoritative.  Therefore  the  case  does  not 
overrule  Jenkins  v.  Califoimia  Stage  Co.;  and,  under  the  constitutional  pro- 
visions of  section  16,  art.  12,  supra,  and  upon  the  authority  of  that  case,  the 
court  below,  upon  the  allidavit  made  in  this  case,  properly  granted  a  change 
of  venue.    Order  affirmed. 
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We  concur:    Moruison,  C.  J.;  MoKinstry,  J.;  Suabpsteik,  J. 

Myrick,  J.,  {concur nng,)  I  concur  in  the  judgment,  because,  under  sec- 
tion 16,  art.  12,  Const.,  the  action  should  Imve  been  brought  in  the  city 
and  county  of  San  Francisco.  The  contract  was  there  made.  It  was  not  to 
be  perl'ormed  in  the  county  of  Los  Angeles,  nor  did  the  obligation  or  liability 
arise,  or  the  breach  occur,  in  the  latter  county.  Besides,  the  principal  place 
of  business  of  the  corporation  is  situated  in  the  city  and  county  of  San  Frau- 
cisco.  1  do  not,  however,  join  in  approval  of  Jenkins  v.  California  Stage  Co. 


(14  Or.  326) 

Wheeler  and  another  v.  Harrah. 

(Suj/reme  Court  of  Oregon.    December  20,  1886.) 

Sals — Action  for  Prick— Sai.b  on  Credit — Condition  not  Fulfilled. 

Where  credit  is  given  for  the  price  of  goods  sold  on  condition  that  the  purchas- 
er's notes,  with  surety,  be  ^iven  therefor,  and  this  condition  is  not  complied  with, 
ezcQpt  as  to  the  giving  of  the  notes,  but  the  property  is  taken  by  the  purchaser,  he 
is  liable  for  the  price  at  once,  and  before  the  expiration  of  tlie  proposed  time  of 
credit. 

X.  B.  Cox,  for  appellant,  Ilarrah.  Ramsey  c&  Bingham,  for  respondents, 
Wheeler  and  another. 

Lord,  C.  J.  The  plaintiffs,  being  in  business  in  Pendleton,  through  their 
agents  doing  business  at  Walla  Walla,  sold  and  delivered  to  the  defendant  a 
machine  for  the  sum  of  $275,  for  which  the  defendant  promised  and  agreed  to 
execute  two  notes,  payable  at  different  dates,  and  furnish  such  surety  or  indors- 
ers  thereon  as  would  be  satisfactory  to  the  plaintiffs.  With  this  understand- 
ing, the  defendant  executed  his  individual  notes,  payable  to  the  plaintiffs, 
wliich  were  received  by  their  agents,  and  forwarded  to  them,  with  an  expla- 
nation of  the  arrangement.  The  plaintiffs  received  the  notes,  and  on  several 
occasions  demanded  of  the  defendant  to  furnish  the  security  he  had  prom- 
ised, and  which  the  evidence  shows  he  admitted  to  the  plaintiffs  he  had  agreed 
with  their  agents  to  furnish.  Finally,  the  defendant  paid  the  plaintiffs  the 
amount  of  one  of  the  notes:  but  the  plaintiff  still  demanded  that  the  security 
for  the  payment  of  the  other  note,  as  agreed  at  the  time  of  the  sale  and  de- 
livery of  the  machine,  should  be  given.  The  defendant  delaying,  and  at  last 
refusing,  to  give  the  required  security,  and  denying  his  obligation  or  agree- 
ment so  to  do,  the  plaintiffs  brought  this  action  to  recover  the  price,  less  the 
amount  paid. 

The  defense  is  that,  in  the  form  charged,  the  action  is  prematurely  brought, 
and  cannot  be  sustained;  and,  in  support  of  this  proposition,  counsel  for  de- 
fendant has  cited  Hanna  \, Mills,  21  Wend.  92;  Miissen  v.  Pr^^e,  4 East,  147; 
Button  V.  Solomonson,  3  Bos.  &  P.  582;  Hoskins  v.  Duperop,  9  East,  498. 
These  authorities  are  to  the  effect  that,  when  goods  are  to  be  paid  for  in  a 
note  or  bill,  the  vendor  cannot  recover  on  the  common  count  for  goods  sold 
and  delivered  until  the  credit  has  expired,  but  he  may  proceed  immediately 
for  a  breach  of  the  special  agreement. 

In  Hanna  Y.Mills,  supra,  Bronson,  J.,  said:  "In  such  an  action,  he  will 
be  entitled  to  recover  as  damages  the  whole  value  of  the  goods,  unless,  per- 
haps, there  should  be  a  rebate  of  interest  during  the  stipulated  credit.  The 
right  of  action  is  as  perfect,  on  neglect  or  refusal  to  give  the  note  or  the  bill, 
as  it  can  be  after  the  credit  has  expired.  The  only  difference  between  suing 
at  one  time  or  the  other  relates  to  the  form  of  the  remedy.  In  the  one  case, 
the  plaintiff  must  declare  specially;  in  the  other,  he  may  declare  generally. 
The  remedy  itself  is  the  same  in  both  cases.  The  damages  are  the  price  of  the 
goo  Is.    The  party  cannot  have  two  actions  for  one  breach  of  a  single  oon- 
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tract,  and  the  contract  is  no  more  broken  after  the  credit  expires  than  it  was 
the  moment  the  note  or  bill  was  wrongfully  withheld." 

This  proceeds  upon  the  theory  that  when  goods  are  sold  on  credit,  and  it  is 
a  part  of  the  contract  that  payment  shall  be  made  at  a  future  day,  no  action 
can  be  maintained  for  the  price  until  that  day;  but  that  when  it  is  also  a 
part  of  the  same  contract  that  a  note  shall  be  given  which  is  payable  on  that 
future  date,  and  such  note  is  not  given,  an  action  can  at  once  be  maintained 
for  the  breach  of  the  special  agreement.  Johnson  v.  Smith,  Anth.  N.  P. 
82:  Tale  v.  Coddington,  21  Wend.  175;  Hunneman  v.  InhahitanU  ofOraf- 
ton,  10  Mete.  455. 

But  these  eases  do  not  reach  the  point  involved  here.  It  is  not  disputed, 
nor  can  it  be  by  the  record,  but  that  the  credit  was  given  for  the  price  of  the 
property  sold,  on  condition  that  a  surety  be  given  on  the  purchaser's  note 
such  as  should  be  acceptable  or  satisfactory  to  the  plaintiffs.  The  naked  obli- 
gation of  the  defendant  was  not  sufiScient  to  obtain  the  credit;  nor  would  it 
liave  been  received,  and  tlie  property  delivered,  without  the  promise  of  se- 
curity as  agreed.  When  credit  is  given  for  the  price  of  goods  sold  on  the 
condition  that  the  purchaser's  note,  with  surety,  be  given  therefor,  and  this 
condition  is  not  complied  with,  but  the  property  is  taken  by  the  purchaser,  lie 
is  liable  for  the  price  at  once,  and  before  the  expiration  of  the  proposed  term 
of  credit. 

In  Rice  v.  AndretM,  32  Vt.  694,  Redfield,  C.  J.,  said:  "In  regard  to  the 
term  of  credit,  we  think  that  was  not  absolute,  but  only  conditional,  depend- 
ing upoii  the  giving  of  the  note  with  surety;  and,  when  a  term  of  credit  is 
offered  to  those  who  give  notes  with  approved  indorsers,  it  is,  from  its  very 
nature,  dependent  upon  the  giving  of  the  security.  The  security  is  the  con- 
sideration for  the  credit;  and,  when  one  fails,  the  other  may  be  lawfully 
withdrawn.  The  rule  of  construction  is  different,  generally,  when  the 
debtor  is  only  required  to  give  hi?  own  note;  and  especially  when  the  debtor 
has  an  election  as  to  the  term  of  the  credit,  and  is  not  asked  to  make  an  elec- 
tion. This  was  so  decided  in  Scott  v.  Montague,  16  Vt.  164."  See  also, 
Rugg  V.  Weir,  16  C.  B.  (N.  S.)  471. 

A  later  case  in  that  state  is  still  more  nearly  akin  to  the  point  involved  here. 
In  Hale  v.  Jones,  48  Vt.  229,  where  the  agreement  was  that  the  defendant 
should  pay  by  giving  the  plaintiffs  a  note,  to  he  approf>ed  by  them.  Pier- 
point,  G.  J.,  said:  "It  appears  that  the  contract  was  that  the  $300  was  to  be 
paid  by  a  promissory  note  approved  by  th£  said  Hale  &  Fish,  to  be  made 
payable,  etc.  The  language  of  the  contract  becomes  material  in  determining 
the  right  to  maintain  this  action,  as  it  is  well  settled  in  this  state,  if  the  agree- 
ment is  to  give  time  for  payment,  upon  the  debtor's  giving  a  note  with  surety, 
if  such  note  is  not  furnished,  the  creditor  may  sue  at  once  on  book,  or  in 
general  assumpsit.  But  a  different  rule  is  said  to  prevail  when  the  debtor  is 
only  required  to  give  his  own  note.  In  considering  tlie  language  used  in  this 
contract,  the  inference  is  almost  irresistible  that  the  parties  contbmplated 
something  more  than  an  ordinary  note  of  hand  of  the  defendant,— something 
more  than  the  naked  obligation  of  the  defendant  to  pay.  That  they  had  with- 
out a  note.  Else  why  the  formal  approval?  Clearly,  the  time  was  not  to  be 
given  unless  they  htid  a  note  that  they  approved  of, — were  satisfied  with. 
They  might  well  say,  under  this  contract,  that  they  were  entitled  to  a  note 
that  would  give  them  some  security  beyond  that  of  the  defendant  alone;  and 
we  may  well  infer  that  the  county  court  so  regarded  tlie  contract  from  the 
fact  that  the  judgment  was  for  the  plaintiffs;  and  this  we  the  more  readily 
do  from  the  fact  that  the  defendant  honestly  owes  tJie  money,  and  the  objec- 
tion to  a  recovery  is  purely  technical."  Language  which  we  think  is  pecul- 
iarly appropriate  here,  and  which,  Bronson,  J.,  in  Hanna  v.  Mills,  supra^ 
had  expressed  many  years  before  in  the  fotm  of  "much  regret"  at  the  neces- 
sity of  reversing  a  judgment  on  such  "narrow  grounds." 
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Notwithstanding  the  law  was  settled  as  to  the  defendant's  own  note,  it  was 
said  at  the  argument  that  the  acceptance  of  payment  by  the  plaintiffs  of  the 
amount  of  one  of  the  notes  ouglit  to  be  construed  as  acquiescence  in  the  con- 
tract without  security.  It  is  sufficient  to  say  that  the  intendment  of  the  ver- 
dict is  that  it  was  only  accepted  in  part  payment  of  the  price,  and  without 
any  abatement  of  the  right  to  have  surety  according  to  the  terras  of  the  agree- 
ment, and,  in  our  judgment,  it  was  the  conect  inference  from  the  facts  in 
evidence. 

As  this  view  disposes  of  ciU  the  questions  raised,  it  follows  that  the  judg- 
ment must  be  affirmed. 

Strahan,  J.,  did  not  sit  in  this  case, 

(14  Or.  819) 

Haines  v.  Welch  and  others. 

(Supreme  Cburi  of  Oregon.    December  20,  1886.) 

Loos  AND  Logging — Damage  to  Lands  by  Floating  Logs  in  Strraic. 

One  who  floats  iDgs  down  a  stream  running  through  the  land  of  another  is  liable 
to  the  owner  of  the  land  for  damage  done  thereto  by  logs  washed  upon  the  land,  or 
by  damming  up  the  stream,  and  cautdug  it  to  overflow  the  land,  whether  the  stream 
is  navigable  or  not,  or  whether  or  not  ne  had  permission  from  the  owner  of  the 
land  to  use  the  stream  for  that  purpose. 

Appeal  from  circuit  court.  Union  county. 

/.  W.  STielton  and  Wm,  M,  Ramsey,  for  appellants,  Welch  and  others.  Rob- 
ert  Eakin,  for  respondent,  Haines. 

Thayer,  J.  This  appeal  is  from  a  judgment  recovered  in  favor  of  the  re- 
spondent against  the  appellants  for  the  sum  of  ;$50  damages,  and  costs  of  action. 
The  case  was  argued  and  submitted  to  this  court  at  the  October  term,  1885, 
thereof,  and  should  have  been  decided  at  once,  and  no  doubt  would  have  been, 
if  it  had  not  been  overlooked,  and  continued  over  with  a  number  of  undecided 
cases,  and  ascaped  observation  in  consequence.  The  amount  of  the  judg- 
ment is  hardly  sufficient  to  justify  an  appeal,  and  there  is  no  important  prin- 
ciple involved  in  the  case  requiring  any  such  delay  in  the  matter. 

It  appears  tliat  the  respondent  was  in  possession  of,  and  claimed  to  own,  a 
tract  of  160  acres  of  land  in  said  Union  county,  across  which  flowed  a  creek 
called  "Anthony  Creek;"  and  the  appellants,  in  June,  1884,  put  a  quantity 
of  saw-logs  in  the  creek,  at  a  point  above  respondent's  land,  and  floated  them 
down  to  the  point  below  it,  where  they  had  a  mill,  for  the  purpose  of  manu- 
facturing them  into  lumber.  The  respondent  claimed  that  appellants  had  no 
right  to  use  the  creek  in  that  way;  that  it  was  not  navigable,  and  that  por- 
tions of  the  logs  lodged  in  the  bed  of  the  stream  above  and  on  his  land ;  por- 
tions of  them  were  carried  out  of  the  channel  onto  his  premises;  and  that,  by 
the  floating  and  lodging  of  the  logs  in  the  creek,  tlie  water  thereof  was 
dammed  up,  and  caused  to  overflow  its  banlts,  and  flood  the  premises,  and 
deposit  sediment  thereon,  whereby  the  respondent  was  injured  in  a  great 
many  ways  not  necessary  here  to  enumerate.  He  specified  the  several  items 
of  damage  in  his  complaint,  alleged  the  extent  in  each  particular,  and  they 
ali  aggregated  8500. 

The  appellants  in  their  answer  denied  almost  everything  in  the  complaint, 
and  set  up  affirmatively  that  the  creek,  during  its  annual  high  stage  of  water, 
which  occurred  in  June  and  July  of  each  year,  was  a  navigable  stream,  for 
the  purpose  of  floating  saw-logs  from  a  point  about  10  miles  above  the  land 
claimed  by  the  respondent  to  where  it  united  with  Powder  river,  a  point  be- 
low it,  and  that  during  such  stage  of  high  water  was  useful  and  necessary  for 
floating  timber  to  market;  that,  for  the  purpose  of  procuring  saw-logs  for 
their  mills  during  the  season  of  1884,  it  became  convenient  and  necessary  to 
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use  said  Anthony  creek  as  a  public  liigliwaj  during  the  high-water  season  of 
that  yeai:  for  floating  them  from  the  head  of  navigation  on  said  stream,  through 
and  past  the  lands  claimed  by  the  respondent,  to  a  convenient  pohit  for  haul- 
ing them  to  the  mill,  a  distance  of  about  15  miles;  and  to  that  end  the  logs  in 
question  were  put  into  the  creek,  and  floated  down,  or  attempted  to  be  floated 
dowu,  through  said  land  referred  to.  The  appellants  also  claimed  a  special 
license  from  respondent  to  float  said  logs  thn)ugh  his  land. 

The  issues  were  framed  on  both  sides  with  great  particularity,  but  the 
principal  point  litigated  in  the  case  was  whether  the  creek  was  a  navigable 
stream  or  not  for  the  purposes  for  which  the  appellants  sought  to  use  it. 
Unless  it  were  so  navigable,  the  appellants  had  no  more  right  to  attempt  to 
use  it  in  the  manner  they  did  than  to  attempt  to  appropriate  any  other  part 
of  respondent's  farm.  They  could  only  use  it  in  that  case  by  obtaining  the 
latter's  consent  to  do  so.  The  question,  as  It  comes  here,  is  a  mixed  one  of 
law  and  fact.  We  could  not  say,  as  a  matter  of  law,  from  what  appears  in 
the  allegations  and  proofs,  that  the  creek  in  question  is  a  navigable  stream. 
Whether  it  is  so  or  not  depends  upon  its  capacity,  extent,  and  importance. 
If  it  is  capable  of  serving  an  important  public  use  as  a  channel  for  com- 
merce, it  should  be  considered  public  ;  but  if  it  is  only  a  brook,  although  it 
might  carry  down  saw-logs  for  a  few  days,  during  a  freshet,  it  is  not,  there- 
fore, a  public  highway.  Cooley,  Const.  Lim.  589.  And,  even  if  it  were 
public  in  the  sense  that  it  is  useful  to  float  products  to  market,  it  can  only 
be  used  with  due  regard  to  the  rights  of  the  owner  of  its  banks  through 
which  it  flows.  The  appellants  had  no  right  to  injure  the  respondent's  prem- 
ises, or  intrude  upon  them.  The  right  to  float  logs  down  the  stream  gave 
them  no  right  to  run  them  upon  his  land,  nor  to  cause  the  water  to  overflow 
its  banks  to  his  injury.  The  bed  of  the  stream,  1  suppose,  belonged  to  the 
respondent.  At  least  we  may  so  presume,  in  view  of  the  verdict  of  the  jury 
in  the  case.  The  right,  therefore,  to  float  the  logs,  conceding  that  it  existed, 
did  not  justify  the  acts  alleged  in  the  complaint  to  have  been  committed  by 
the  appellants.  When  any  of  the  logs  ran  out  of  the  channel  on  the  respon- 
dent's premises,  or  lodged  in  the  channel,  or  caused  the  water  to  dam  and 
flow  over  onto  the  respondent's  land,  and  thereby  do  him  injury,  they  were 
liable  therefor.  The  latter's  right  to  the  enjoyment  of  his  premises  must,  in  any 
view,  be  held  secure,  as  against  any  such  consequences,  whether  they  are 
occasioned  by  negligence  of  the  party,  or  arise  out  of  circumstances  which 
he  was  unable  at  the  particular  time  to  control.  If  the  appellants  attempted 
to  use  the  stream  to  float  their  logs,  they  were  bound  to  keep  them  within 
the  channel,  and  prevent  them  from  lodging  so  as  to  injure  the  banks  of  the 
creek,  or  turn  the  water  out  of  the  channel.  The  riglit  to  use  the  stream 
for  such  purpose,  conceding  it  to  have  been  navigable  for  the  purpose,  must  be 
restiicted  as  indicated;  otherwise  one  person  would  be  enabled  to  appropriate 
the  property  of  another  against  the  latter's  consent  and  without  compensa- 
tion. The  public  cannot  do  .that,  and  much  less  a  private  party.  The  act 
of  the  appellants  may  have  been  lawful,  so  long  as  it  did  not  injure  the  re- 
spondent. A  person  may  have  a  lawful  right  to  excavate  a  canal,  as  was 
said  by  the  court  in  Hay  v.  Cohoes  Co.^  2  N.Y.  159,  "but  he  cannot  cast  the 
dirt  and  stone  upon  the  land  of  his  neighbor,  either  by  human  agency,  or  the 
force  of  gunpowder. " 

The  theory  of  the  appellant's  counsel  that,  if  the  creek  were  navigable,  they 
would  only  be  liable  in  case  of  negligence  in  floating  their  logs,  cannot  be 
maintained.  It  being  navigable  would  relieve  them  from  a  charge  of  trespass 
for  floating  their  logs  down  it,  but  not  for  the  acts  before  referred  to;  and, 
as  I  view  the  question,  the  judgment  appealed  from  can  be  upheld  under 
either  circumstance.  The  amount  of  the  verdict  shows  that  the  jury  only  al- 
lowed a  small  portion  of  the  damages  claimed;  and  if  they  found  that  the  ap- 
pellants' logs  had  injured  the  banks  of  the  creek, — had  turned  the  water  on 
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to  respondent's  land  in  consequence  of  their  lodging  in  the  channel,  and  a 
portion  of  them  had  floated  out  of  the  channel  on  the  land,  whereby  the  re- 
spondent had  been  injured  in  the  manner  alleged,  as  we  must  presume  thej 
did  find. — ^it  was  their  duty  to  return  a  verdict  for  the  respondent,  even  though 
they  found  that  the  creek  was  a  navigable  stream,  as  claimed  in  the  answer. 
!N'or  would  it  necessarily  have  changed  the  result  if  they  had  found  that  the 
respondent  assented  to  the  appellants  floating  the  logs  down  the  creek,  though 
they  had  found  that  the  creek  was  not  in  facjb  navigable.  A  general  assent 
to  float  the  logs  down  the  creek  would  not  have  entitled  the  appellants  to  a 
verdict.  It  would  not  have  been  a  license  to  the  appellants  to  injure  the  re- 
spondent's premises.  It  would  only  have  justified  the  acts  to  which  it  ex- 
tended, and,  if  the  appellants  went  beyond  the  license,  they  would  have  been 
trespassers  from  the  point  of  departure.  If  a  person  enter  another's  premises 
under  a  license,  and  commit  a  trespass  while  in,  the  license  will  only  be  good 
as  to  the  entry.  Clonceding  that  the  consent  had  been  given,  it  would  still  be 
a  question  for  the  jury  to  determine  whether  the  appellants  had  not  gone  be- 
yond the  assent.  The  assent  to  fioat  the  logs  down  the  creek  would  have  con- 
ferred no  greater  right  upon  the  appellants,  if  it  were  not  navigable,  than 
they  had  without  it,  if  the  creek  were  navigable.  Under  this  view,  the  in- 
structions of  the  court  were  substantially  correct,  and  those  requested  by  the 
appellants'  counsel  to  be  given,  which  were  not  ^ven,  were  properly  refused. 
Under  any  view  of  the  case,  it  seems  to  me  the  main  question  to  be  decided 
was  one  of  fact. 

The  matter  of  defense  set  up  in  the  answer,  if  true,  was  not  decisive  of  the 
case.  It  would  only  have  barred  the  action,  if  the  creek  had  been  a  public 
highway,  by  the  appellants  proving  that  they  floated  the  logs  down  it  within 
the  channel,  without  interfering  with  the  respondent's  land;  and  the  assent 
would  only  have  barred  it  by  the  appellants  showing  that  they  kept  within  its 
terms,  which  would  have  required  them  to  prove  that  they  pursued  the  same 
course  exactly  with  reference  to  floating  the  logs  within  the  channel.  I  do 
not  think  the  verdict  of  the  jury  settled  the  question  at  all  as  to  whether  the 
creek  was  navigable  or  not.  In  order  to  have  accomplished  that  end,  they 
should  have  been  required  to  bring  in  a  special  verdict.  Questions  could,  I 
think,  have  been  so  framed  as  to  determine  whether  it  was  a  public  highway 
or  mere  private  stream. 

The  judgment  must  be  affirmed. 

Strahan,  J.»  did  not  sit  in  this  case. 

09  Nev.  87«) 


HOYB  V.  SWEETMAK.      (No.  1,248.) 

(Supreme  CbuH  of  Nevada,    January  8, 1887.) 

Waters  and  Watkb-Oousses— Irbigatino  Ditches— Actioh  fob  Damaoxs— IxfjUNcnoK 
Repttbed. 

Where,  In  an  action  for  damages  and  for  an  injanction  to  restrain  defendant 
from  constructing  and  maintaining  an  irrigating  ditch  through  plaintifiTs  land,  it 
appears  that  defendant,  with  plaintiff's  l^nowleoge  and  consent,  entered  upon  the 
land,  and  commenced  the  construction  of  the  ditch  ;  that  plaintiff  then  denied  de- 
fendant's right,  and  forbade  all  further  worlc ;  that  the  damage  caused  by  conatruct- 
iug  and  maintaining  the  ditch  will  be  merely  nominal ;  and  that  defendant  is  not 
insolvent  and  unable  to  respond  in  damages ;  and  plaintiff 's  remedy  at  law  is  ample 
and  adequate, --the  court  will  refuse  to  grant  the  injunction,  and  will  assess  nom- 
inal damages;  following  Thorn  v, Sweeney ,  12.Nev.  251. 

Appeal  from  a  judgment  of  the  Second  judicial  district  court*  Douglas 
county,  entered  in  favor  of  the  defendant. 

Action  for  damages  to  land,  and  for  an  injunction. 

A.  C,  Ellis,  D.  W,  Virgin,  and  /.  R.  Judge,  for  appellant.  Clarke  i&  King,, 
for  respondent. 
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IIawlet,  J.  This  action  was  brought  to  recover  damages  in  the  snm  of 
M00»  and  enjoin  defendant  from  constructing  or  maintaining  a  ditch  upon 
plaintiff's  land.  The  cause  was  tried  before  the  court  without  a  jury,  and 
from  the  testimony  the  court  found  that  the  defendant,  with  the  knowledge 
and  consent  of  plaintiff,  entered  upon  plaintifTs  land,  and  commenced  the 
construction  of  a  small  irrigating  ditch ;  that,  while  defendant  was  so  en- 
gaged in  constructing  said  ditch,  plaintiff  denied  defendant's  right,  revoked 
all  further  authority  or  license,  and  forbade  defendant  doing  any  further  work 
thereon;  that  the  land  upon  and  over  which  this  ditch  was  constructed,  was 
uninclosed,  wild,  unprodactive,  and  of  no  value  for  farming  or  gi*azing  pur- 
poses, and,  owing  to  the  surrounding  situation  and  circumstances,  it  could  not 
be  used  to  any  advantage  or  profit  to  plaintiff;  that  defendant  had  fully  com- 
pleted the  ditch  over  plaintiff's  land  prior  to  the  commencement  of  this  suit; 
that,  in  constructing  and  maintaining  the  ditch,  the  defendant  damaged  plain- 
tiff to  the  extent  of  five  dollars;  that  said  damage  was  nominal  merely,  and 
was  not  a  real  and  substantial  injury  to  plaintiff's  land;  that  the  mainte- 
nance and  use  of  said  ditch  by  defendant  in  the  future  would  not  cause  any 
real  damage  to  plaintiff;  that  defendant  was  not  insolvent,  or  unable  to  re- 
spond  in  damages;  and  that  plaintiff's  remedy  at  law  was  adequate  and  ample. 
Upon  these  findings  the  court  rendered  judgment  in  favor  of  plaintiff  for  five 
dollars,  required  ^ch  party  to  pay  his  own  costs,  and  held  that  plaintiff  was 
not  entitled  to  an  injunction. 

Appellant  claims  that  there  is  no  testimony  tending  to  show  any  license  or 
permission  on  his  part  for  respondent  to  enter  upon  this  land,  and  construct 
the  ditch.  In  view  of  the  judgment  as  rendered  by  the  court,  it  is  immate« 
rial  whether  such  license  was  given  or  not.  If  such  license  had  been  given 
and  was  not  revoked,  the  judgment  should  have  been  in  favor  of  respondent* 
If  not  given  and  afterwards  revoked,  as  found  by  the  court,  then  it  was  the 
duty  of  the  court  to  assess  and  fix  the  damages,  which  duty  it  has  performed. 

Testimony  was  submitted  by  appellant  tending  to  show  that  the  land  upon 
which  this  ditch  Wixa  constructed  was  valuable  fur  a  mill-site.  It  is  unneces- 
sary to  review  the  evidence  upon  this  point,  as  there  is  sufficient  evidence  in 
the  record  to  sustain  the  finding  of  the  court  that  the  land  was  of  but  little 
value;  that  the  injury  to  the  land  was  not  real;  and  that  the  damages  were 
merely  nominal. 

Applying  the  principles  of  law  announced  by  this  court  in  Thorn  v.  Sioee^ 
ney,  12  Nev.  251,  to  the  facts  of  this  case,  we  are  of  opinion  that  the  court 
did  not  err  in  refusing  to  grant  an  injunction. 

The  judgment  of  the  district  court  is  affirmed. 


(71  Cal.  498) 

Myers  v.  MotrLTON  and  others.    (No.  11,108.) 
{Sivpreme  Court  of  Cblifomia.    December  81, 1886.) 

1.  Pabtnebship— Authority  of  Partner —Selling  All  Partnership  Property- 

Stallion  NOT  Merchandise— Civil  Code  Cal.  Sued.  3.  J  2480, 

Under  section  2430,  siibd.  8,  Civil  Code  Cal.,  providing  that  a  partner,  as  such, 
has  no  authority  **  to  dispose  of  the  whole  of  the  ])artnership  property  at  onr;e,  un- 
less it  consists  entirely  of  merchandise,"  a  stallion  kept  for  breeding  purposes  is 
not  merchandise. 

2.  Sale— Bill  of  Sale— Lien. 

Plaintiff  sold  a  stallion  to  A.,  who,  as  security  for  a  loan,  gave  a  bill  of  sale  of  70 
head  of  horses  to  B.  The  testimony  tended  to  show  that  the  stallion  was  included 
in  the  bill  of  sale.  Plaintiff  bought  back  the  stallion  from  A.,  and  directed  that  it 
be  delivered  into  the  possession  of  B„  from  whom  he  sc«ks  to  recover  it.  Held 
that,  the  court  having  found  for  B.,  it  must  have  found,  under  the  testimony,  that 
the  stallion  was  included  in  the  bill  of  sale,  and  on  delivery  into  his  pdsession  the 
lien  arising  from  his  bill  of  sale  attached,  and  he  was  entitled  to  possession. 
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3.  Samb — Offer  to  Pay  on  Condition  Which  Lienbb  was  not  Bound  to  Perporm. 

A.  offered  to  pay  up  the  debt  to  B.  if  certain  horses  that  had  been  driven  away 
were  returned,  but'he  did  not  in  fact  pay  it,  or  tender  anv  money  to  pay  it.  Heldf 
the  offer  of  A.,  on  conditions  which  it  does  not  appear  that  B.  was  bound  to  per- 
form, did  not  release  the  lien. 

4.  Replevin — Joint  Judgment  fob  Defendants  having  Separate  Defenses. 

Two  defendants  in  replevin,  sued  jointly,  answered  separately:  one  claiming  title 
to  one-half  the  property,  the  other  claiming  a  lien  to  secure  a  loan.  The  judgment 
for  defendants  was  a  joint  judgment.  Hefd  that,  as  they  were  sued  jointly,  there 
was  no  error  in  entering  a  joint  judgment  in  their  favor. 
6.  Same— Judgmbnt  Awarding  Value  if  No  Return,  where  Defendants  Ask*  Only 
FOR  Return— Code  Civil  Proo.  Cal.  ?  667. 

In  replevin,  defendants  alleged,  and  the  court  found,  the  value  of  the  horse,  and 
that  it  was  taken  from  them  at  the  commencement  of  the  action.  Defendants  prayed 
only  for  its  return.  Held  to  justify  a  judgment  awarding  defendants  the  value  of 
the  horse  in  case  a  return  thereof  could  not  be  made;  section  667,  Code  Civil  Proc 
Cal.,  providing  therefor  in  such  a  case. 

Commissioners^  decision. 

Department  2.    Appeal  from  superior  court,  Lassen  county. 

E.  V.  Spencer,  for  appellant.    /.  D,  Goodwin,  for  respondents. 

Belcher,  C.  C.  This  action  was  brought  to  recover  from  the  defendants 
the  possession  or  value  of  a  wagon,  set  of  double  harness,  and  a  horse.  At 
the  commencement'  of  the  action  the  plaintiff  claimed  a  delivery  of  the  prop- 
erty to  himself,  and  by  proper  proceedinpfs  took  it  from  the  defendants.  The 
defendants  answered  separately ;  each  admitting  that  he  was  in  possession  of 
the  property  when  the  action  was  commenced,  and  denying  all  the  other  alle- 
gations of  the  complaint,  and  then,  averring  the  value  of  the  property,  and 
that  it  had  been  taken  from  him,  demanded  judgment  for  its  return. 

After  trial  the  court  below  found  that  the  plaintiff  was  the  owner  and  en- 
titled to  the  possession  of  the  wagon  and  set  of  harness,  and  that  he  was  not 
the  owner  or  entitled  to  the  possession  of  the  horse,  but  the  defendants  were 
lawfully  in  its  possession,  and,  as  against  plaintiff,  entitled  to  its  possession. 
Judgment  was  then  entered  that  the  defendants  have  a  return  of  the  horse, 
with  damages  in  the  sum  of  61  for  its  detention  and  their  costs,  or,  in  case  a 
return  could  not  be  had,  that  they  recover  from  the  plaintiff  its  value,  fixed  at 
$600.  The  plaintiff  moved  for  a' new  trial,  and,  his  motion  being  denied,  ap- 
pealed from  the  judgment  and  order. 

It  appears  from  the  evidence  that  the  plaintiff  and  the  wife  of  defendant 
Moulton  were  partners,  engaged  in  the  business  of  stock-raising  upon  a  ranch 
owned  by  them  in  Lassen  county.  They  owned,  in  equal  shares,  a  large 
band  of  hoi*ses,  and  also  the  horse  in  question,  which  was  a  stallion,  known 
as  J.  W.  Mackay,  and  was  kept  upon  the  ranch  for  breeding  purposes.  De- 
fendant Moulton  lived  upon  the  ranch,  and  took  charge  of  the  business  and 
property  for  his  wife.  About  the  first  of  January,  1884,  the  horse  was 
pledged  to  one  Frank  Horn  to  secure  the  payment  of  a  sum  of  money  bor- 
rowed for  ranch  purposes.  Horn  took  and  held  possession  of  the  horae  till 
sometime  in  June  following.  On  the  seventh  of  June,  1884,  plaintiff  made  a 
bill  of  sale,  which  reads  as  follows: 

"Madeline  Plains,  Lassen  County,  Cal., 

"Moulton  &  Myeks'  Ranch,  June  7, 1884. 
"Know  all  men  by  these  presents  that  I,  Jacob  My  era,  party  of  the  first 
part,  do  sell  all  my  real  and  personal  property  located  in  Lassen  county,  Cal., 
to  John  T.  Alexander  and  J.  C.  Frazer,  of  the  same  county  and  state,  for  the 
sum  of  ^3,000,  gold  coin  of  the  United  States,  for  value  received,  the  receipt 
of  which  is  hereby  acknowledged. 

[Signed]  "Jacob  Myers." 

On  the  eleventli  of  June,  1884,  Alexander,  the  grantee  in  the  Myers  bill  of 
sale,  executed  a  bill  of  sale  to  tlie  defendant  Bonyman,  by  which  he  bargained 
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and  sold  "to  E.  Bonyman,  seventy  head  of  horses,  more  or  less,  wagons,  hay- 
rake,  mowing-machine,  harness,  stove,  cooking  utensils,  all  the  hay  on  the 
land,  and  all  appurtenances  remaining  on  hand  on  the  Myers  &  Moult  on 
ranch,  situate  on  the  Madeline  Plains,  for  the  sura  of  S400  cash  in  hand  paid." 

This  last  bill  of  sale  was  given  to  secure  the  payment  of  6400,  which  Alex- 
ander borrowed  of  Bonyman,  and  for  which  he  gave  his  promissory  note. 
The  plaintiff  afterwards  bought  the  horse  back  from  Alexander,  and  then, 
with  his  individual  money,  paid  to  Horn  the  sum  of  $300,  to  secure  the  pay- 
ment of  which  the  horse  was  held  by  him  in  pledge.  On  redeeming  the  horse, 
plaintiff  directed  that  he  be  delivered  into  the  possession  of  defendant  Bony- 
man, who  was  then  with  Moulton  upon  the  Moulton  &  Myers  ranch,  and  he 
was  80  delivered  on  the  twenty-sixth  day  of  June.  At  some  time — it  does  not 
appear  when — Alexander  offered  to  pay  the  note  given  by  him  to  Bonyman, 
•if  certain  horses  that  had  been  driven  away  were  returned,  but  he  did  not  in 
fact  pay  it,  or  tender  any  money  to  pay  it.  Moulton  and  Bonyman  remained 
on  the  ranch,  and  retained  possession  of  the  horse  until  this  action  was  com- 
menced, on  the  twenty-eighth  day  of  November.  1884. 

It  is  argued  for  appellant  that  when  Myers  made  his  bill  of  sale,  on  the 
seventh  of  June,  he  transferred  the  entire  interest  of  Moulton  &  Myers  in 
the  horse  and  other  property  of  the  firm,  and  the  partnership  was  thereby 
dissolved,  and  that  when  he  bought  the  horse  back  from  Alexander  he  became 
its  sole  owner,  subject  only  to  the  lien  of  Horn.  This  claim  cannot  be  main- 
tained. "Every  general  partner  is  agent  for  the  partnership  in  the  transac- 
tion of  its  business,  and  has  authority  to  do  whatever  is  necessary  to  carry  on 
such  business  in  the  ordinary  manner,  and  for  this  purpose  may  bind  his  co- 
partners by  an  agreement  in  writing,"  (section  2429,  Civil  Code;)  but  a  part- 
ner, as  such,  has  no  authority  "to  dispose  of  the  whole  of  the  partnership 
property  at  once,  unless  it  consists  entirely  of  merchandise,"  (section  2430,' 
subd.y.  Civil  Code.) 

The  words  used  in  the  bill  of  sale  are,  "do  sell  all  my  real  and  personal 
property."  This  language  does  not  purport  to  transfer  the  interest  of  the 
seller's  copartner;  and,  if  it  did,  it  is  clear  that  he  had  no  power  to  transfer 
it.  The  horse  was  a  stallion,  kept  and  used  for  breeding  purposes,  and  its 
sale  was  not  necessary  to  carry  on  the  business  of  the  firm  in  the  ordinary 
manner;  and,  besides,  it  was  not  "merchandise"  within  the  meaning  of  that 
word  as  used  in  the  subdivision  above  quoted  from  the  Civil  Code. 

It  must  follow  that,  notwithstanding  the  bill  of  sale,  Mrs.  Moulton  re- 
mained the  owner  of  an  undi\aded  half  interest  in  the  horse,  and,  as  such 
owner,  had  the  same  right  to  its  possession  as  her  co-owner.  When,  there- 
fore, the  plaintiff  bought  the  horse  back  from  Alexander,  he  bought  only  the 
half  interest  which  he  had  sold,  and  that  half  interest  was  subject  to  any 
valid  liens  created  upon  it  while  Alexander  held  the  title. 

It  is  also  argued  tliat  Bonyman  acquired  no  interest  in  the  horse  by  his  bill 
of  sale  from  Alexander,  because  the  horse  was  not  included  in  that  bill  of 
sale;  and,  if  it  was  included,  that  then  his  lien  was  rele<ised.  and  his  interest 
divested,  when  Alexander  offered  to  pay  his  note  if  the  horses  which  had  been 
driven  away  were  returned. 

The  answer  to  this  is — First,  that  the  testimony  tends  to  show  that  the 
horse  was  intended  to  be  and  was  included  in  the  bill  of  sale,  and,  in  support 
of  the  judgment,  it  must  be  presumed  that  the  court  so  found;  and,  second, 
'  when  the  horse  was  delivered  into  the  possession  of  Bonyman,  and  the  lien 
upon  a  half  interest  in  him,  created  by  the  bill  of  sale,  at  once  attached,  and 
that  lien  was  not  released  by  an  offer  from  Alexander  to  pay  his  notes  on  con- 
ditions which,  so  far  as  we  are  advised,  Bonyman  was  not  bound  to  perform. 
Section  1494,  Civil  Code.  This  must  be  so,  for  the  reason  that  it  does  not 
appear  from  the  record  what  horses,  if  any,  had  been  driven  away,  where 
they  were  driven   to,   who  drove  them,  or  under  what  circumstances  or 
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claim  of  right  it  was  done.  It  may  be  that  they  were  taken  by  Mrs.  Moul- 
ton,  the  owner  of  the  other  undivided  half  interest  in  thein,  and,  if  so,  she  had 
a  riglit  to  their  possession.  It  cannot  be  said,  therefore,  that  Bonyman  was 
bound  to  return  tliem. 

The  case,  then,  is  this:  When  the  action  wiis  brought,  the  horse  was  upon 
tlie  Moulton  &  Myers  ranch,  in  possession  of  the  defendants  Moulton  and 
Bonyman.  Mrs.  Moulton  owned  one-half  of  the  horse,  and  her  tiusband  held 
possession  for  her.  Bonyman  had  the  other  half  in  pledge,  and  as  pledgee 
also  held  possession.  Plaintifl!  demanded  that  the  horse  be  given  over  into 
his  exclusive  possession,  and  the  defendants  refused  to  comply  with  this  de- 
mand. The  question  is,  were  they  justified  in  their  refusal*?  The  court  be- 
low thought  they  were,  and  to  us  its  conclusions  seem  correct.  Certainly  the 
plaintiff  could  not  have  tfiken  the  hoi  so  from  Mrs.  Moulton,  his  co-owner; 
and,  as  her  husband  held  for  her,  his  possession  was  her  possession.  So  the 
plaintiff  had  no  right  to  take  the  horse  fx*om  Bonyman  so  long  as  he  held  it  un- 
der a  valid  pledge. 

But  it  is  said  the  judgment  was  a  joint  one,  and  erroneous  for  that  reason. 
The  defendants  were  sued  jointly,  and,  though  they  answered  separately,,  we 
see  no  error  in  entering  a  joint  judgment  in  their  favor. 

It  is  further  said  that  the  judgment  is  erroneous,  because  it  awards  to  the 
defenda^its  the  value  of  the  horse  in  case  a  return  thereof  cannot  be  had. 
They  alleged,  and  the  court  found,  the  value  of  the  hoi*se,  and  that  it  was 
tsiken  from  them  at  the  commencement  of  the  action.  They  prayed  only  for 
its  return.  This  was  suflScient  to  justify  the  judgment  entered.  The  Code 
provides:  "If  the  property  hiis  been  delivered  to  the  plaintiff,  and  the  defend- 
ant claims  a  return  thereof,  judgment  for  the  defendant  may  be  for  a  return 
of  the  property,  or  the  value  thereof  in  case  a  return  cannot  be  had,  and  dam- 
ages for  taking  and  withholding  the  same."    Section  667,  Code  Civil  Proc. 

We  find  no  error  in  the  record,  and  the  judgment  and  order  should  be  af- 
flrmeil. 

We  concur:    Searls,  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


m  Cal.  495) 

Starkie  0.  Perry.    (No.  9,766.) 

(Supreme  Oourt  of  California,    December  81,  1886.| 

Paheitt  and  Child  —  Aooounting  Made  in  Looo  Parentis — Oi«aim  fob  Board  and 
Clothino. 

Where  plaintifT  took  defendant  on  the  death  of  her  mother,  who  was  his  sister, 
to  live  in  his  home  **  as  a  member  of  his  family,"  where  she  continued  during  her 
•  minority,  and,  after  she  came  of  age,  to  labor  constantly,  doing  house-work  and 
helping  in  farm-work,  plaintiff  cannot  recover  from  her,  or  set  off  against  a 
judgment  against  him  for  a  balance  due  defendant  from  him,  as  administrator  of 
her  mother's  estate,  sums  claimed  to  have  been  ez|>endcd  by  him  in  board  and 
clothes  for  defendant  during  and  after  her  minority,  his  position  being  that  of  a  par- 
ent while  she  was  in  his  house. 

Department  2.     Appeal  from  superior  court,  Marin  county. 

Accion  to  settle  a  trust.    Judgment  for  plaintiff.    Defendant  appeals. 

B.  S.  LippitU  for  appellant.     Win,  B.  Haskell,  for  respondent. 

McKee,  J.  In  this  case  the  phtintiff,  by  the  allegations  in  his  complaint, 
admits  having  received  for  the  defendant,  between  the  year  1873  and  the  com- 
mencement of  the  action,  the  sum  of  S575,  as  her  portion  of  the  estate  of  her 
deceased  mother;  but  he  claims  to  have  paid,  laid  out.  and  expended  for  the 
defendant,  between  the  same  times,  fur  the  necessary  clothing,  board,  and 
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lodging,  a  sum  of  money  exceeding  that  which  he  received  for  her,  for  which, 
it  is  alleged,  defendant  has  refused  to  settle  with  him;  therefore  he  brought 
the  action  in  hand  to  have  his  account  settled  and  allowed,  and  to  obtain  judg- 
ment that  he  be  discharged  and  released  from  his  trust  Jis  to  the  moneys  which 
he  received  for  her. 

Upon  an  answer  specifically  denying  the  allegations  of  the  complaint,  and 
setting  up  a  counter-claim  for  work  and  labor  done  by  the  defendant  for  the 
plaintiff  at  his  request,  the  case  was  tried,  and  the  court,  by  its  decision,  finds 
that  the  necessary  board,  clothing,  and  lodging  of  the  defendant,  for  the  time 
stated  in  the  complaint,  were  furnished  by  the  plaintiff  under  the  following 
circumstances,  namely:  In  the  year  1870  the  mother  of  the  defendant  died 
in  Marin  county,  seized  and  possessed  of  some  real  and  personal  property; 
and  the  plaintiff,  who  was  the  brother  of  deceased  and  the  uncle  of  defendant, 
was  appointed  and  qualified  as  administrator  of  the  estate;  and,  while  acting 
in  that  capacity,  he  took  his  niece,  the  defendant,  in  the  year  1873,  to  live  in 
bis  home,  "as  a  member  of  his  family."  At  that  time  defendant  was  a  minor 
about  fifteen  years  old;  and  she  continued  to  live  with  the  plaintiff  for  about 
seven  years;  during  which  time,  the  court  finds,  *'she  labored  constantly, 
doing  house-work  and  helping  in  the  farm-work,  milking  cows  and  working 
m  the  field,"  and  he  '* boarded  and  cared  for  the  defendant  and  expended  for 
her  for  clothing  $275.!>0. "  The  value  of  her  board  and  lodging  was  less  than  the 
value  of  her  work  and  labor.  How  much  the  one  exceeded  the  other  the  court 
does  not  find;  but  it  held  that  the  plaintiff  was  not  entitled  to  recover  for  the 
board  and  lodging  of  the  defendant,  but  was  entitled  to  recover  the  value  of 
the  clothes  furnished  her,  and  for  that  sum,  with  interest,  judgment  was  given 
in  favor  of  the  plaintiff  and  against  the  defendant. 

The  appeal  is  from  the  judgment.  We  think  the  judgment  erroneous,  be- 
cause, when  the  defendant  became  *'a  member  of  the  family"  of  her  uncle, 
at  his  request,  the  uncle  stood  towards  her  in  loco  parentis^  and,  in  that  rela- 
tion, he  was  bound  in  law  to  support  and  maintain  her  according  to  his  cir- 
cumstances. Section  196,  Civil  Ckxle.  Her  support  and  maintenance  in- 
cluded necessaries  of  food,  clothes,  and  lodging,  for  which  he  could  not  charge 
her,  as  a  member  of  his  family,  any  more  than  he  could  charge  for  such 
things  one  of  his  own  children.  And  the  fact  that  the  defendant  continued  to 
be  a  member  of  the  family  after  she  attained  her  majority  did  not  change  the 
qnasi  paternal  relation  existing  between  herself  and  her  uncle.  The  relation 
still  continued,  unless  changed  by  some  understanding  or  contract,  express 
or  implied,  between  herself  and  her  uncle,  which  brought  her  under  an  obli- 
gation to  pay  for  her  maintenance.  But  the  plaintiff  does  not  claim  and 
there  were  no  proofs  of  any  contract,  express  or  implied,  which  changed  the 
relation  established  by  the  plaintiff  himself  between  him  and  his  niece  into 
one  of  master  and  servant,  or  which  bound  her  to  pay  him  for  a  service  he 
voluntarily  assumed  to  perform  for  her. 

The  service  rendered  by  the  plaintiff  in  miaintenance  of  the  defendant  as  a 
member  of  his  family  was  gratuitous.  So,  also,  were  the  services  rendered 
by  the  defendant  in  the  home  of  the  plaintiff.  No  cause  of  action  arises  out 
of  gratuitous  services;  therefore,  neither  the  plaintiff  nor  defendant  had  any 
cause  of  action  against  the  other  to  recover  for  tlie  value  of  such  services. 

Admittedly,  plaintiff  waa  trustee  of  the  defendant  as  to  the  money  which 
he  received  for  her  from  the  estate?  of  her  mother;  and,  as  such,  he  must  be 
held  to  the  same  degree  of  responsibility  as  if  he  had  been  formally  appointed 
her  guardian.  In  accounting  for  the  fund,  he  will  not  he  allowed  to  avail 
himself  of  his  fiduciary  character  for  any  object  of  personal  benefit.  Hence, 
he  ought  not  to  be  allowed  for  any  portion  of  it  which  he  may  have  appro- 
priated as  compensation  to  himself  for  a  service  voluntarily  rendered  in  main- 
tenance of  his  centui  que  U-ust  as  a  member  of  his  family.  For  that  purpose 
the  trust  fund  was  not  legally  chaigeable.    The  court  therefore  erred  in  allow- 
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ing  the  plaintiff,  in  the  settlement  of  his  trust,  the  benefit  of  any  portion  of 
the  fund  as  compensation  to  himself,  for  clothes  furnished  to  the  defendant 
in  her  maintenance  as  a  member  of  his  family. 
Judgment  reversed,  and  cause  remanded. 

We  concur:    Thornton,  J.;  Sharpstein,  J. 

(71  Cal.  509) 

Cochran  v.  Jewell.    (No.  9,365.) 

(Supreme  Court  of  Calif ornvi.     December  31.  1886.) 

Damages — Action  on  Contract  for  Sale. 

In  thia  action,  which  is  for  a  breach  of  contract  for  the  sale  of  hops,  held^  on  the 
evidence,  tiiat  plaintiff  was  entitled  to  one-half  the  judgment  rendered  by  the  court 
below.    Thornton  and  McKee,  JJ.,  dissenting. 

Commissioners'  decision. 

In  bank.     Appeal  from  superior  court,  San  Francisco. 

E,  is.  Lippitl,  for  appellant.     Yorfc  &  Whitworth*  for  respondent. 

Belcher,  C.  C.  This  is  an  action  to  recover  damages  for  the  breach  of  a 
contract  alleged  to  have  been  made  on  the  twenty-fourth  day  of  November, 
1882,  for  the  sale  and  delivery  to  plaintiff  of  97  bales  of  hops,  weighing  14,- 
596  pounds,  at  the  price  of  80  cents  per  pound.  The  case  was  tried  before  a 
jury,  and  a  verdict  was  returned  in  favor  of  plaintiff  for  ;i^2, 189.40.  on  which 
judgment  was  entered.  The  defendant  moved  for'a  new  trial,  and  the  plain- 
tiff was  required  by  the  court  to  remit  from  his  judgment  $729.40,  and,  hav- 
ing done  so,  the  motion  was  denied.  The  defendant  then  appealed  from  the 
judgment  and  order. 

Wlien  the  alleged  contract  was  made,  the  defendant  resided  and  had  his 
hops  in  Sonoma  county.  The  contract  was  made  through  the  agency  of  his 
son,  and  a  broker  in  the  city  of  San  Francisco.  It  is  claimed  for  the  appel- 
lant that  neither  the  son  nor  the  broker  had  any  authority  to  sell  the  hops  for 
less  than  90  cents  per  pound,  and  the  contract  was  therefore  made  without 
any  authority,  and  was  void.  On  the  other  hand,  it  is  claimed,  and  we  think 
there  was  testimony  tending  to  show,  that  the  contract  was  ratified  by  the  de- 
fendant after  he  had  knowledge  of  it.  We  cannot,  therefore,  reverse  the 
judgment  on  the  ground  that  the  verdict  was  not  justified  by  the  evidence. 

It  is  further  claimed  for  the  appellant  that  the  court  erred  in  giving  and  re- 
fusing instructions  to  the  jury.  After  carefully  looking  at  the  instructions 
we  are  unable  to  see  that  any  substantial  error  was  committed  in  this  respect. 
The  instructions  given  by  the  court  of  its  own  motion  and  at  the  request  of 
the  parties  seem  to  cover  all  the  points  involved,  and  to  fully,  fairly,  and  cor- 
rectly state  the  law  of  the  case. 

But  we  are  unable  to  see  why,  when  the  court  below  was  requiring  the 
plaintiff  to  remit  from  his  judgment  an  amount  equal  to  five  cents  for  each 
pound  of  the  hops,  it  did  not  make  the  amount  equal  to  ten  cents.  It  appears 
from  the  evidence  that  a  few  hours  after  the  contract  of  sale  was  made  the  son 
went  back  to  the  broker's  office,  and  told  the  broker  tliat  "he  had  sold  too 
cheap,'*  and  that  he  wished  to  have  the  contract  canceled.  The  son  and 
broker  then  went  to  the  plaintiff's  oflice,  and  asked  liim  to  cancel  the  contract. 
The  plaintiff  declined,  and,  according  to  his  testimony,  the  following  conver- 
sation was  had:  "I  told  him  I  could  not  cancel,  as  hops  were  going  up.  He 
said  his  father  was  interested  in  the  hops,  and  that  his  father  had  been  offered 
90  cents  at  Petaluma,  and  he  had  been  offered  90  cents  here  after  he  had  sold 
them.  I  told  him  I  had  been  offered  90  cents  per  pound  for  them  since  I 
bought  them,  but  that  I  would  cancel  the  contract  for  Scents  per  pound.  He 
wanted  it  left  open  until  he  could  go  and  consult  with  his  father  to  see  whether 
he  wanted  to  pay  the  difference — 5  cents — or  deliver.   I  told  him  I  would  leave 
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it  open  till  12  o'clock  the  next  day,— a  Saturday.  He  said  be  would  go  home 
and  consult  his  fatlier,  and  would  telegraph  me  what  he  wanted  to  do.  The 
next  morning  he  telegraphed  me  that  he  would  keep  the  hops.  The  telegram 
marked  *F*Ts  the  one  I  received.  It  was  received  on  the  25th,  the  day  it 
was  sent,  before  12  o'clock  M.,  according  to  agreement." 

The  telegram  referred  to  was  signed  by  tlie  son,  and  in  tlie  following  words: 
"Will  keep  hops  and  pay  difference." 

The  plaintiff  further  testiOed  that  he  afterwards  met  the  defendant,  and 
that,  after  stating  to  him  in  detail  the  facts  of  the  case,  the  defendant  said: 
"Well,  we  went,  and  we  consulted  a  lawyer,  and  we  telegraphed  you  that  we 
would  pay  that."  From  this  it  appears  that  the  plaintiff  agreed  in  advance 
to  accept  five  cents  per  pound  as  the  measure  of  his  damages  in  case  of  the 
non-delivery  of  the  hops.  This  being  so,  why  should  he  now  be  permitted  to 
exact  more? 

Upon  the  question  of  what  was  the  real  damage  sustained  by  the  plaintiff, 
the  evidence  was  very  conflicting;  some  of  the  witnesses  making  it  even  less 
than  the  amount  thus  agreed  upon.  Under  the  circumstances;  we  think  the 
damages  still  given  by  the  judgment  excessive,  and  that  the  judgment  and 
order  should  be  reversed,  and  the  cause  remanded  for  a  new  trial,  unless 
within  30  days  the  plaintiff  shall  file  with  the  clerk  of  this  court  a  release  of 
all  the  damages  recovered  over  and  above  the  sum  of  $729.80,  and  that  upon 
his  filing  such  release  the  judgment  and  order  should  be  affirmed*  * 

We  concur:    Sbarls,  C;  Foote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed,  and  cause  remanded  for  a  new  trial,  unless 
within  30  days  plaintiff  shall  file  with  the  clerk  of  this  court  a  release  of  all 
damages  rcQovered  over  and  above  the  sum  of  $729.80;  and  upon  his  filing 
such  release  the  judgment  and  order  will  stand  afiirmed. 

We  dissent:    Thornton,  J.;  MoKee,  J. 

(71  Cal.  498)  — — 

Gruell  V,  SpooNEit.    (No.  9,682.) 
(Supreme  Court  of  OoUifor^iia..    December  31,  1886.) 

1.  Ejegtmekt — Ouster,  what  is. 

Where,  when  plaiDtiff  is  in  possession  of  land,  defendant  erects  a  house  on  the 
land,  and  incloses  it  all  but  a  few  acres,  on  which  plaintiff^s  house  stands,  and  as- 
sumes and  exercises  control  over  it,  there  is  a  sufficient  ouster  to  enable  plaintiff  to 
bring  an  action  of  ejectment  on  the  ground  of  prior  possession. 

2.  AppBAir— Dismissal— TiMK. 

An  appeal  to  the  supreme  court  of  California,  not  taken  within  a  year  after  the 
judgment  appealed  from,  will  be  dismissed. 
8.  Same — Notice— DKscaiPTioN  op  Obdeb. 

A  notice  of  appeal,  with  caption,  showing  title  of  court  and  cause,  which  spec!* 
fies  the  dateofthe  order,*and  of  the  filinp:  thereof,  but  does  not  mention  the  nature  of 
the  order  made,  is  suificieiit  to  inform  respondent  what  order  is  appealed  from, 
where  no  other  order  is  entered  on  that  day. 

Department  2.    Appeal  from  superior  court,  San  Luis  Obispo  county. 
Action  of  ejectment.    Judgment  for  plaintiff.    Defendant  appeals. 
F,  Adams  and  F.  A.  Gregg,  for  appellant.    Graves ,  Turner  i  Graves,  for 
respondent. 

Thornton,  J.  The  appeal  from  the  judgment  was  not  taken  within  a  year 
after  the  entry  of  the  judfl^nxent,  and  must  be  dismissed. 

The  notice  of  appeal  described  the  order  appealed  from  as  one  made  and  en- 
tered on  June  2, 1884.    The  order  denying  a  new  trial  was  entered  on  that 
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day,  and  it  does  not  appear  that  any  other  order  was  on  that  day  entered. 
The  order  was  so  described  in  the  notice  of  appeal  as  to  inform  the  respondent 
that  it  was  appealed  from.  The  appeal  cannot  be  dismissed  for  the  reason,  as 
contended,  that  the  order  appealed  from  was  not  sufficiently  designated  and 
deHcribed  in  the  notice. 

The  action  is  ejectment,  and  plaintiff  recovered  on  the  ground  of  prior  pos- 
session. The  evidence  seems  to  be  sufficient  to  sustain  the  finding  to  that 
effect. 

It  is  said  there  is  no  proof  of  ouster;  but  the  evidence  shows  that  defendant 
erected  a  house  on  the  land,  and  inclosed  it,  except  a  few  acres  on  which 
plaintiff's  house  stands,  and  was  assuming  and  exercising  control  over  it. 
This  was  evidence  of  a  withholding  which  is  sufficient  to  sustain  the  action. 
Payne  v.  Treadwell,  16  Cal.  223.  Where  the  defendant  claims  and  exercises 
control  ov^r  the  land,  the  plaintiff  can  elect  to  be  disseized,  and  bring  his  ac- 
tion to  recover  possession.  He  is  not  obliged  to  enter  on  tlie  land,  which 
might  result  in  a  breach  of  the  peace,  or  from  wliich  he  might  be  turned  out 
for  an  unlawful  and  forcible  entry,  and  have  to  resort  to  ejectment  at  last. 

The  defendant  was  called  as  a  witness  by  plaintiff,  and,  on  his  cross-exam- 
ination by  his  counsel,  certain  questions  were  asked  him,  objected  to  by  couii- 
sel  for  plaintiff,  and  the  objections  sustained.  The  questions  were  answered 
at  a  subsequent  stage  of  the  trial,  and  the  defendant  sustained  no  injury  for 
which  a  reversal  should  be  had,  granting  that  the  court  erred  in  sustaining 
the  objections  when  first  made. 

Judgment  and  order  are  affirmed. 

We  concur:    McKee,  J. ;  Shabpstein,  J, 

(2  Cal.  Unrep.  730) 

Brown  and  others  v.  Central  Pao.  R.  Co.    (ITo.  11,383.)* 
(Supreme  (hurt  of  OoLHfomia,    January  3,  1887.) 

1.  Nboligkkce — CoNTBiBXJTORY — Proximatb  Cause — ^Train  Conductob. 

Where,  on  thetrial  of  an  action  for  dama^i^es  against  a  railroad  company  brought 
for  the  death  of  a  train  conductor  in  defendant's  employ,  it  appears  that  such  con- 
ductor was  in  absolute  control  of  a  long  freight  train ;  that  there  were  three  brake- 
men  who  were  under  him,  and  whose  positions,  respectively,  were  on  the  fronts 
middle,  and  rear  of  the  train  ;  that  the  middle  brakeraan,  when  the  train  was  leav- 
ing the  last  station  at  which  it  stopped  before  the  accident,  was  about  to  go  to  his 
position,  when  he  was  stopped  by  the  conductor  to  assist  him  in  checking  way- 
oills,  and  remained  in  the  oa^gage  car  after  such  checking  was  finished,  and  until 
the  accident  happened,  there  is  evidence  of  negligence  in  the  conductor;  but  the 
verdict  for  plaintiff  may  be  sustained,  where  the  instructionsof  the  judge  are  clear, 
on  the  theory  that  the  jury  considered  that  the  negligence  of  the  conductor  did 
not  contribute  proxiinately  to  produce  the  accident. 

2.  Trial— Qbnkbal  or  Special  Vkrdici^— Omission  to  Makjc  Spbctal  Findings. 

When,  on  the  trial  of  an  action  for  damages,  the  jury  are  instructed  that  they 
may  return  either  a  general  or  a  special  verdict,  but,  if  a  general  verdict  is  returned, 
Irhey  must  also  make  written  findniga  on  the  particular  findings  of  fact  submitted  to 
them  in  writing,  and  the  jury  return  a  general  verdict  for  the  plaintiff,  without 
passing  on  the  special  facts  submitted,  which  is  received  and  entered  by  the  court 
witiiout  objection  by  counsel,  the  defendant  cannot>obiect  to  the  verdict,  on  ap- 
peal, as  irregular,  as  the  reception  and  entry  of  the  verdict  by  the  court  amounted 
to  a  waiver  of  the  request  for  the  special  findings. 

Commissioners'  decision. 

In  bank.     Appeal  from  superior  court,  IjOS  Angeles  county. 

Action  for  damages  against  railroad  company.  Judgment  for  plaintiffs. 
Defendant  appeals. 

Glassell,  Smith  i&  Patton,  for  appellant  Howard,  Brousseau  <ft  Howard, 
for  respondent. 

Seakls,  C.  This  is  an  action  to  recover  damages  by  plaintiffs,  the  widow 
and  children,  as  heirs,  of  Oilman  George  Brown,  deceased,  for  the  death  of 

•Reversed  in  banc.    See  14  Pac.  138,  72  Cal.  523. 
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the  latter,  tlirough  tlife  alleged  negligence  of  defendant,  a  railroad  corporation. 
Plaintiffs  had  a  verdict  and  jiulgment  for  $10,00l),  and  costs,  from  which 
judgment,  and  from  an  order  denying  a  new  trial,  defendant  appeals. 

The  decedent  of  plaintiffs  was  a  conductor  on  the  railroad  of  defendant, 
and,  as  such,  left  Los  Angeles  on  the  evening  of  April  7,  1877,  in  charge  of 
a  mixed  train,  consisting  of  over  20  cars,  drawn  by  a  locomotive  engine  in 
charge  of  Frank  Wilson  as  engineer.  While  proceeding  on  its  way,  about 
midnight  of  the  same  day,  the  train,  when  at  or  near  the  foot  of  a  slightly 
descending  grade,  broke  in  two,  or  parted;  the  front  part  with  the  engine  run- 
ning a  considerable  distance  before  the  accident  was  discovered.  When  dis- 
covered, the  engineer,  in  obedience  to  the  signal  of  the  only  brakeman  left 
upon  the  front  part  of  the  train,  reversed  his  engine,  and  backed  up,  in  do- 
ing which  lie  collided  with  the  still  advancing  rear  portion  of  the  train,  par- 
tially wrecking  the  latter,  and  killing  the  conductor,  Brown. 

The  gravamen  of  the  charge  against  defendant,  as  contained  in  Uie  com- 
plaint, is  that,  through  its  negligence,  carelessness,  and  default,  it  employed, 
as  engineer  upon  its  train,  one  Frank  Wilson,  an  unsafe,  unskillful,  untrust- 
worthy, and  incompetent  peraon,  of  whose  unskillfulness,  untriist worthiness, 
and  incompetency  defendant  had  notice;  and  that,  by  reason  of  the  negligence, 
carelessness,  and  lack  of  skill  of  said  engineer,  the  accident  occtirred,  whereby 
Brown  was  killed.  The  answer  denies  all  negligence  on  the  part  of  defend- 
ant, and  avers  that  the  accident  and  its  consequences  were  due  to  the  negli- 
gence of  Brown,  the  deceased  conductor,  in  not  having  his  brakemen  at  their 
posts*  etc. 

Plaintiffs'  intestate,  as  conductor  of  the  train,  and  Frank  Wilson,  the  engi- 
neer, by  whose  negligence  it  is  claimed  Brown  was  killed,  were  co-employes 
in  the  same  general  business.  It  follows  that  defendant  could  only  be  liable 
for  the  negligent  act  of  the  engineer  whereby  deceased  lost  his  life,  upon  the 
theory  that  it  neglected  to  use  ordinary  care  in  the  eooployment  or  retention 
of  such  engieeer.     Hogan  v.  Central  Pac,  R,  Co.,  49  Cal.  130. 

"An  employer  is  not  bound  to  indemnify  his  employe  for  losses  suffered  by 
the  latter  in  consequence  of  the  ordinary  risks  of  the  business  in  which  he  is 
employed,  nor  in  consequence  of  the  negligence  of  another  person  employed 
by  the  same  employer  in  the  same  general  business,  unless  he  has  neglected 
to  use  ordinary  cjire  in  the  selection  of  the  culpable  employe."  Civil  Code,  § 
1970;  Stoeeney  v.  Central  Pac,  R.  Co.,  57  Cal.  15. 

Under  the  pleadings  and  evidence  in  the  cause,  three  propositions  were  es- 
sential to  recovery  by  the  plaintiffs:  (1)  Negligence  or  the  want  of  ordinary 
care  by  defendant  in  the  employment  or  retention  of  Frank  Wilson  as  an  en- 
gineer; (2)  negligence  of  such  engineer,  whereby  Brown  was  killed;  and  (3) 
the  absence  of  concurring  negligence  on  the  part  of  Brown  proximately  con- 
tributing to  the  injury.  There  was  evidence  jp;-o  and  con  upon  each  of  these 
proi>ositions. 

Upon  the  filrst,  there  was  testimony  tending  to  show  that  Wilson,  the  en- 
gineer, had  been  for  some  time  addicted  to  the  intemperate  use  of  intoxicating 
drinks,  to  such  a  degree  and  in  so  public  a  manner  that  defendant's  officers 
whose  duty  it  was  to  employ,  superintend,  and  discharge  engineers,  would  be 
likely  to  know,  and  should  have  known,  of  his  habit,  and  that  be  had  been 
previously  discharged  once  or  twice  by  defendant  on  another  division  on  ac- 
count of  intoxication.     This  was  denied  by  defendant. 

As  bearing  upon  the  firat  and  second  propositions,  there  was  uncontradicted 
testimony  that  on  the  day  of  the  accident  Wilson  had  with  him  upon  his  en- 
gine a  bottle  of  whisky,  from  which  he  and  others  drank  freely;  that,  when 
the  train  had  parted,  he  ran  back  over  the  road  without  sending  a  flag-man 
ahead,  or  sounding  his  whistle  or  bell,  which  Wiis  in  violation  of  the  rules  of 
the  company.  There  was  Ulso  testimony  to  the  effect  that  Wilson  was  either 
asleep,  or  stupid  from  drink,  when  the  train  parted,  and  had  to  be  aroused  by 
v.l2p.no.l3— 33 
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his  flr^man,  and  that  in  backing  up  he  did  so  at  a  dangerous  rate  of  speed. 
These  last  facts  are  contradicted. 

Without  proceeding  to  state  the  testimony,  which  is  quite  voluminous,  it 
is  surticient  to  say  there  was  evidence  sufficient  to  uphold  the  verdict  of  the 
jury,  aud  tlie  cause  should  not  be  reversed  for  want  of  evidence,  or  because 
the  verdict  was  contrary  to  the  evidence. 

The  only  branch  of  the  case  which  has  awakened  serious  doubts  as  to  the 
correctness  of  the  verdict  is  that  i*elating  to  the  contributory  negligence  of 
the  deceased.  He  was  conductor  of  the  train,  and  was  making  his  fii-st 
trip  over  the  road.  The  night  was  clear,  and  tlie  moon  shone,  but  upon  the 
desert  tract  over  which  the  train  was  passing  the  dust  obstructed  the  view  to 
a  great  extent.  The  road  was  composed  of  not  heavy,  but  of  varying  and 
changing,  grades.  The  train  was  a  long  and  heavy  one,  and  was  supplied 
with  three  brakemen,  one  of  whom  acted  also  as  baggage  master.  The  con- 
ductor was  master  of  the  train,  and,  under  ordinary  circumstances  and  for  all 
practical  purposes,  had  absolute  control  over  all  persons  employed  thereon. 

The  position  of  the  brakemen  should  have  been,  one  in  front,  one  at  or 
near  the  middle  of  the  train,  and  tlie  other  upon  the  rear  car.  The  middle 
brakeman,  upon  leaving  Indio,  the  last  station  at  which  the  train  stopped  be- 
fore the  accident,  was  about  to  go  to  his  place,  when  he  was  detained  by  the 
conductor  to  assist  the  latter  in  calling  off  and  checking  way-bills.  That 
office  performed,  he  remained  in  the  baggage  car  with  the  conductor,  and 
was  lying  down  upon  some  mail-sacks  when  the  accident  occurred. 

Neither  the  conductor  nor  brakeman  was  aware  the  train  had  parted .  They 
felt  a  shock  as  if  from  passing  over  a  rough  joint,  and,  although  the  evidence 
is  not  clear  upon  the  point,  we  suppose  the  detached  portion,  consisting  of 
say  six  cars,  slowed  down.  We  infer  this  from  the  fact  that  the  conductor 
asked  the  brakeman  if.  they  were  approaching  Waltei^s,  or  "Is  this  Walters?" 
— a  very  natural  inquiry  for  a  stranger  upon  the  rofid  on  finding  the  speed  of 
his  train  checked.  He  was  informed  they  had  not  run  far  enough  for  Walters. 
Mr.  Brown  then  rose,  looked  out  the  side  of  the  i)aa:gage  car,  and  so  far  as 
appears  saw  nothing  to  indicate  trouble.  The  crash  came  very  soon  there- 
after. 

It  would  seem  to  us  that  the  conductor  was  negligent  in  not  having  his 
crew  at  their  posts,  and  we  can  only  uphold  the  verdict  upon  the  theory  that 
the  jury,  from  all  the  facts  presented,  and  under  the  very  clear  Instructions 
of  the  court  upon  the  point,  must  have  come  to  the  conclusion  that  the  negli- 
gence of  the  conductor  did  not  contribute  proximately  to  produce  the  fatal 
result.  We  are  not  quite  satisfied  upon  the  point,  but,  as  before  stated,  do 
not  feel  warranted  in  setting  the  verdict  aside  for  this  cause. 

The  giving  of  the  following  instruction  is  assigned  as  error:  "^Second.  If 
you  find  from  the  evidence  that  the  plaintiffs  are  the  widow  and  children,  re- 
spectively, of  Oilman  George  Brown;  that  said  Brown  met  his  death  in  con- 
sequence of  the  negligence  of  the  defendant,  through  its  employe  Frank  Wil- 
son, without  such  negligence  on  his  part  as  to  directly  contribute  to  the  acci- 
dent,—then  your  verdict  should  be  for  the  plaintiffs,  and  you  should  assess 
their  damages  at  such  sum  as  under  all  the  circumstances  of  the  case  may  be 
just;  and,  in  determining  the  amount  of  such  damages,  you  have  the  right 
to  take  into  consideration  the  pecuniary  loss,  if  any,  suffered  by  these  plain- 
tiffs in  the  death  of  the  deceased  by  being  deprived  of  their  support  by  him; 
also  Che  relations  proved  as  existing  between  the  plaintiffs  and  deceased  at 
the  time  of  his  death,  and  the  injury,  if  any,  sustained  by  plaintiffs  in  the 
loss  of  his  society. " 

The  instruction  simply  informs  the  jury  as  to  their  duty  in  the  premises  if 
they  shall  find  that  Brown,  without  contributory  hegligence  on  his  part,  '^met 
his  death  in  consequence  of  the  negligence  of  the  defendant,  through  its  em- 
ploye Frank  Wilson."   It  does  not  state,  or  purport  to  state,  the  facts  or  cir- 
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cuTDStances  which,  under  the  pleadings  and  proofs,  would  constitute  negli- 
gence on  the  part  of  defendant.  It  speaks  of  negligence  in  the  abstract,  for 
the  apparent  purpose  of  reaching  the  conclusions  flowing  therefrom  and 
consequent  thereto. 

.  In  a  criminal  case  against  a  defendant  charged  with  murder,  there  can  be 
no  impropriety  in  charging  the  jury  that,  if  they  find  the  defendant  guilty  of 
murder  in  the  first  degree,  they  may  fix  the  penalty  at,  etc.,  although  such 
charge  failed  to  define  what  constitutes  murder.  So,  in  the  present  case,  the 
instruction  under  consideration  defined  the  result  from  a  given  stand-point. 
The  data  from  which  this  stand-point  was  to  be  determined — its  existence  or 
non-existence  ascertained — was  to  be  found  in  the  other  instructions  given, 
between  which  and  the  one  indicated  there  was  and  is  no  conflict. 

We  should  be  glad  to  insert  at  large  the  instructions  given,  containing,  as 
we  think  they  do,  a  clear  exposition  of  the  law  applicable  to  the  case;  but  their 
length  precludes  us  from  so  doing. 

After  instructing  the  jury,  the  court,  at  the  request  of  counsel  for  defend- 
ant, submitted  to  them  certain  questions  of  fact  in  writing, 'and  in  reference 
thereto  instructed  them  as  follows:  "In  this  case  you,  in  your  discretion,  may 
render  a  general  or  a  special  verdict;  but  the  court  instructs  you  that,  if  you 
render  a  general  verdict,  you  will  also  find  upon  the  particular  questions  of 
fact  stated  in  writing,  and  herewith  submitted  to  you,  and  make  your  written 
findings  thereto. "  The  jury  returned  a  general  verdict  in  favor  of  plaintiffs, 
but  did  not  pass  upon  the  special  facts  subnutted. 

One  of  the  members  of  the  firm  of  attorneys  who  acted  in  the  cause  for  the 
defendant  was  present  at  the  rendition  of  the  verdict,  polled  the  jury,  and 
made  no  objection  to  the  want  of  findings  upon  the  special  facts,  and  no  notice 
seems  to  have  been  taken  of  the  omission.  The  attorney  so  present  had  not 
participated  in  the  trial,  but  consented,  on  behalf  of  his  law  firm,  to  receive 
the  verdict. 

The  action  being  for  the  recovery  of  money  only,  it  was  discretionary  with 
the  jury  to  find  a  general  or  special  verdict,  subject  to  the  provision  that,  if 
they  found  a  general  verdict,  the  court  in  its  discretion  might  require  them 
to  find  upon  particular  questions  of  fact  in  addition  thereto.  Code  Civil  Proc. 
§  625.  This,  as  shown  above,  the  court  required,  but  the  jury  failed  to  re- 
spond. The  verdict  as  rendered  was  complete,  and  such  as  the  court  was 
authorized  to  receive,  and  the  reception  and  entry  of  verdict  by  the  court  and 
counsel  without  objection  amounted  to  a  waiver  of  the  request  for  findings 
upon  the  particular  questions  of  fact. 

Upon  the  whole  case  as  presented  we  are  of  opinion  the  judgment  and 
order  appealed  from  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


at  Cal.  535> 

McDonald  v.  Hanlon.    (No.  11,832.) 

(Supreme  Court  of  CktHfomia,    January  6, 1887.) 

Appeal — Stat  Pbndino  Appeal— Code  Civil  Pboc.  Cal.  J  1176. 

By  Code  Civil  Proc.  Cal.  J  1176,  the  power  of  accepting  an  andertaking,  and  direct- 
ing a  stay  of  proceedings,  under  a  judgment,  pendnig  an  appeal  therefrom,  is 
vested  exclusively  in  the  court  that  tried  the  case,  and  no  appeal  lies  from  its  re- 
fusal. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco. 

Action  under  Code  Civil  Proc.  Cal.  §  1161,  for  the  unlawful  detainer  of 

certain  premises.    Judgment  for  plaintiff.     Defendant  appeals,  and,  pending 
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the  appeal,  makes  this  application  to  stay  proceedings  under  the  Judgment. 
Joseph  Kirk,  for  appellant.    Thos,  E,  Curran  and  8,  B,  McKee,  Jr.,  for 
respondent. 

MoRRisoi^,  C.  J.  This  is  an  application  for  leave  to  file  an  undertaking  on 
appeal  to  stay  proceedings  in  the  cause  on  appeal,  and  to  stay  all  further  pro- 
ceedings in  thesuperior  court  of  the  city  and  county  of  San  Francisco,  wherein 
said  action  was  pending.  The  action  was  brought  under  section  1161,  Code 
Civil  Proc.,  and  a  judgment  therein  duly  entered  in  favor  of  the  plaintiff, 
from  which  an  appeal  is  being  prosecuted  to  this  court.  An  application  sim- 
ilar to  this  was  made  in  the  superior  court,  and  was  denied-.  It  is  now  re- 
newed in  this  court,  on  the  same  grounds  and  for  like  reasons. 

Section  1176  of  the  Code  of  Civil  Procedure  provides  tliat  "an  appeal  taken  by 
the  defendant  shall  not  stay  proceedings  upon  the  judgment,  unless  the  judge 
or  justice  before  whom  the  same  was  rendered  so  directs. ''  This  was  an  amend- 
ment to  the  Code  of  March  9, 1880,  and  it  is  claimed  that  the  power  of  accept- 
ing an  undertaking,  and  directing  a  stay  of  proceedings,  is  vested  thereby  in 
the  court  that  tried  the  case  exclusively.  Such  seems  to  have  been  the  under- 
standing of  the  statute;  for,  as  has  been  remarked,  application  for  a  stay  was 
first  made  to  the  court  that  tried  the  case.  In  this  interpretation  of  the  stat- 
ute we  agree,  and  the  motion  must  therefore  be  denied.    So  ordered. 

We  concur:    Thornton,  J.;  McKinstry,  J.;  Sharpstein,  J. 

(9  Colo.  379) 

Union  Pac.  R.  R.  v.  Jones. 

(Sujireme  Court  of  Cohrado.    December  3,  1885.) 

Ratlroad  Companies— Damages  from  Fire  op  Locomotive— Evidence  as  to  Use  of 
Road. 

Wliere,  on  the  trial  of  an  action  for  damages  against  a  railroad  company  result- 
ing from  Are  coming  from  an  engine  alleged  to  belong  to  defendant,  the  defendant 
denies  that  it  operated  the  railroad  running  through  plaintiffs  farm,  the  nncontro- 
verted  evidence,  by  a  station  agent  of  defendant,  that  the  defendant  company  ran 
its  trains  over  the  road  running  through  plainiifTs  farm,  though  not  going  crearly 
to  the  date  of  the  fire;  also  that  defendant  sent  him,  soon  after  the  fire,  to  see 
plaintiff  respecting  it,  and  to  report  concerning  it,— is  sutliciont  to  establish  the  fact 
that  defendant  was  operating  tlie  road  at  the  time  of  the  tire,  and  regarded  itself  as 
liable  for  damages.* 

Appeal  from  county  court,  Boulder  county. 

This  was  an  action  brought  before  a  Justice  of  the  peace  by  Jones,  the  ap- 
pellee, to  recover  the  sum  of  $156  damages  for  griass  and  pasturage  burned  on 
his  farm  by  a  fire  set  out  by  the  defendant  company.  The  case  was  after- 
wards appealed  to  the  county  court,  where  trial  was  had  to  the  court.  The 
defendant  denied  setting  out  the  fire;  denied  that  it  operated  the  railroad  run- 
ning through  the  appellee's  farm;  denied  that  it  ran  the  locomotive  which  it 
was  alleged  set  out  the  fire;  denied  that  it  was  in  any  way  indebted  to  the 
plaintiff.  Judgment  against  the  defendant  company  for  1^109,  and  costs  of 
suit.    Appeal  to  the  supreme  court. 

*  As  to  the  liability  of  railroad  companies  for  fires  set  out  by  sparks  from  their  loco- 
motives, see  Butcher  v.  Vaca  Val.  JI..C0.,  (Cal.)  8  Pac.  Rep.  174,  and  note;  Lowney  v. 
New  Brunswick  Rv.  Co.,  (Me.j  7  Atl.  Hep.  181 ;  BaUley  v.  8t.  Louis,  A.  <fe  T.  H.  R.  Co., 
(III.)  8  N.  E.  Rep.  859 ;  Indiana,  B.  &  W.  Ry.  Co.  v.  Foster,  (Ind.)  8  N.  E.  Rep.  2«4  ;  Seelev 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  (N.  Y.)  7  N.  E.  Rep.  734;  Adams  v.  Young,  (Ohio,) 
4  N.  E.  Rep.  5^9,  and  note;  Mahoney  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  (Minn.)  29  X.  W. 
Rep.  6;  Babcock  v.  Chicago  &  N.  W.  Ry.  Co.,  (Iowa.)  28  N.  W.  Rep.  044;  Gil)buns  v. 
Wisconsin  Val.  R.  Co.,  (Wis.)  28  N.  W.  Rep.  170;  Lanning  v,  Chicago.  B  &  Q.  R.  Co., 
(Iowa,)  27  N.  W.  Rep.  478.  and  note;  Jones  v.  Michi^an  Cent.  R.  Co.,  (Mich.)  2U  N. 
W.  Rep.  682 ;  Wolff  v.  Chicago,  M.  &  vSt.  P.  R.  Co.,  (Minn.)  25  N.  W.  Rep.  63,  and  note ; 
International  &  G.  N.  R,  Co.  v.  Ragsdale,  (Tex.)  2ti.  W.  Rep,  — . 
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Teller  eft  Orahood,  for  appellant.    Chas,  M,  Campbell,  for  appellee. 

Elbert.  J.  We  think  it  sufficiently  appears  from  the  testimony  of  Van 
Biper  that  the  defendant  company  operated  the  Boulder  Valley  road  at  the 
time  of  the  fire.  The  witness  was  the  station  agent  of  the  defendant  com-s 
pany  at  Boulder;  and  while  his  testimony,  to  the  effect  that  the  Union  Pa- 
cific Railway  Company  "ran  its  trains  over  the  Boulder  Valley  road,"  is  gen- 
eral, and  does  not  clearly  go  to  the  date  of  the  fire,  the  act  of  the  company, 
in  sending  him,  soon  after  the  fire,  to  see  the  appellee,  Jones,  respecting  it, 
and  to  report  concerning  it,  but  without  power  to  settle  the  damages,  is  in- 
consistent with  any  other  theory  than  thnt  the  defendant  company  was  oper- 
ating the  road  at  the  time  of  the  fire,  and  regarded  itself  as  a  party  concerned 
in  any  claim  for  damages  resulting  therefrom.  From  aU  the  evidence,  it  is 
also  reasonably  clear  that  the  appellee's  grass  was  fired  by  sparks  from  a  loco- 
motive attached  to  one  of  defendant's  freight  trains. 

The  judgment  of  the  court  below  is  affirmed. 


(36  Kan.  146) 

Missouri  Valley  Life  Ins  Co.  v  McCrum. 

{Supreme  Court  of  Kansas,    January  7,  1887.) 

1.  LiFB  InSUKANOBr-lNSTTRABLB  InTBRBST. 

A  person  who  has.no  insurable  interest  in  another^s  life  cannot  recover  npon  an  • 
insurance  policy  on  such  life,  which  is  purchased  during  the  life-time  of  the  in- 
sured, as  a  policy  so  obtained  is  a  mere  wager,  and  void. 

2.  Same — Sale  of  Policy — ^Fbacp. 

The  sale  and  transfer  of  a  policy  of  insurance  by  the  beneficiaries  thereofl  during 
the  life  of  the  insured,  to  one  who  has  no  insurable  interest  in  the  life  of  the  in- 
sured, either  as  a  relative  or  as  a  creditor,  is  a  fraud  upon  the  insurance  company 
by  which  it  was  issued. 

8.  Same— Return  of  Policy  Canceled — Public  Policy. 

Where  the  beneficiaries  of  a  policy  of  insurance,  for  a  valuable  consideration, 
sell,  transfer,  and  assign  the  policy  to  a  person  who  has  no  insurable  interest  in  the 
life  of  the  insured,  and  such  person  retains  possession  of  the  policy  until  after  the 
death  of  the  insured,  and,  after  serving  proof  of  death,  ascertains  the  policy  cannot 
be  collected  in  his  bands,  returns  the  same  to  the  beneficiaries,  with  the  word  *'  can- 
celed" written  across  the  face  of  the  assi^ment,  the  transaction  between  the  ben- 
eficiaries and  the  a&signee  is  against  public  policy,  and  not  to  be  tolerated  by  law. 
Therefore  the  policy  is  worthless  and  void,  not  only  in  the  hands  of  the  person 
having  no  insurable  interest  in  the  life  of  the  insured,  but  also  in  the  hands  of  the 
beneficiaries  and  their  assignee. 

(JSyUabus  by  the  Court.) 

Error  from  Doniphan  county. 

T.  A.  Hurd,  for  plaintiff  in  error.     W.  D.  Webb,  for  defendant  in  error. 

HoRTON,  C.  J.  The  facts  in  this  case  are  substantially  as  follows:  On 
July  10,  1872,  the  Missouri  Valley  Life  Insurance  Company  issued  and  de- 
livered to  Daniel  Snyder  its  paid-up  policy  of  insurance  on  his  life  for  the 
sum  of  $502.65,  payable  to  Elizabeth  and  Desylvia  Snyder,  his  children,  in  60 
days  after  due  notice  and  proof  of  his  death.  On  June  12,  1888,  Daniel  Sny- 
der and  Elizabeth  and  Desylvia  Snyder  executed  a  written  instrument  of  as- 
signment on  the  back  of  the  policy,  as  follows: 

"Troy,  Kansas,  June  12, 1883. 
"For  value  received,  without  recourse  on  me,  I  hereby  sell  and  assign  to 
C.  M.  Parker  the  within  policy,  and  authorize  her  to  receive,  collect,  and  re- 
ceipt for  any  money  that  may  be  paid  thereon. 

"Daniel  Snyder. 
"Elizabeth  Snydbb. 
"Witness:    A,  Peiuiy.  Desylvia  Snydeb," 
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Tlie  policy  of  insurance,  with  the  written  indorsement  thereon,  was  at  the 
time  of  its  execution  delivered  to  Mrs.  C.  M.  Parker,  who  paid  a  valuable  con- 
sideration therefor.  On  November  14,  1883,  Daniel  Snyder  died.  After  the 
death  ol  Daniel  Snyder,  and  prior  to  August  2,  1884,  Mrs.  Parker  wrote  the 
word  "Canceled"  across  the  face  of  said  assignment,  on  the  back  of  the  pol- 
icy, and  signed  the  same:  "Canceled.  C.  M.  Parker."  Mrs.  Parker  then 
delivered  the  policy  to  Elizabeth  Snyder  and  Desyl  via  Kinsey  nee  Snyder.  On 
August  2,  1884,  Elizabeth  Snyder  and  Desylvia  Kinsey  executed  another 
written  instrument  of  assignment  on.  the  back  of  the  policy,  as  follows: 

"For  value  received,  we  hereby  sell  and  assign  to  Joseph  McCrum  the 
within  policy,  and  authorize  him  to  collect  the  same. 

"Elizabeth  Snydeb. 
"Desylvia  Kinsey. 
*'AuffU8t2,  1884.*' 

At  said  time  Elizabeth  Snyder  and  Desylvia  Kinsey  delivered  the  policy  of 
insurance,  with  all  the  indorsements  thereon,  to  Joseph  McCrum,  who  com- 
menced this  action  to  recover  the  amount  of  the  insurance  policy  in  tlie  court 
below.  Mrs.  Parker  was  not  in  any  way  related  to  nor  a  creditor  of  Daniel 
Snyder.  The  proof  of  death  of  Daniel  Snyder  wjis  presented  on  behalf  of 
Mrs.  Parker  about  December  26,  1883,  and  this  embraced  the  affidavits  of 
Elizabeth  Snyder  and  Desylvia  Kinsey,  and  also  the  certificate  of  the  physi- 
cian who  attended  Daniel  Snyder  to  the  time  of  his  death. 

Under  the  circumstances,  we  do  not  think  that  McCrum  can  recover  upon 
the  policy.  It  was  decided  in  Insurance  Co,  y.Sturges,  18  Kan.  93,  that  "a 
peraon  who  has  no  interest  in  another's  life  cannot  purchase  or  take  by  as- 
signment an  insurance  policy  on  such  life.  Such  a  thing  would  be  clearly 
against  public  policy,  and  is  not  authorized  by  law."  To  the  same  effect  are 
Warnock  v.  DavU,  104  U.  S.  775;  Qilhert  v.  Moose,  104  Pa.  St.  74;  Ruth  v. 
Kattermun,  112  Pa.  St.  251;  S.  C.  3  Atl.  Rep.  833;  May,  Ins.  (2d  Ed.)  §  74. 

The  exact  question  now  at  issue  was  not  passed  upon  in  Insurance  Co,  v. 
Sturges,  because  in  that  case  the  insurance  company  only  claimed  the  assign- 
ment was  vuid.  Mrs.  Parker,  who  accepted  the  assignment  and  paid  for  the 
policy,  had  no  insurable  interest  in  the  life  of  the  insured.  Therefore  the 
policy  was  not  assignable  to  her.  She  took  the  policy  solely  for  the  purpose 
of  speculation.  The  speculation  was  upon  the  life  of  the  insured,  and  the 
sooner  that  Wiis  determined  the  better  the  speculation.  The  policy  so  obtained 
was  a  mere  wager,  and  void.  The  sale  and  transfer  thereof  to  Mrs.  Pai'ker 
by  Elizabeth  and  Desylvia  Snyder,  the  beneficiaries,  was  an  attempted  fraud 
upon  the  insurance  company  by  which  it  was  issued.  After  Mrs.  Parker  took 
the  policy,  if  she  could  collect  anything  thereon,  she  was  thereby  directly  in- 
terested in  the  early  death  of  the  Insured.  The  insurance  company  issuing 
the  policy  did  not  intend  it  should  reach  or  belong  to  any  one  directly  inter- 
ested in  his  death.  The  law  will  not  permit  a  person  thus  interested  to  en- 
force a  policy  of  insurance.  All  such  speculation  or  traffic  in  human  life,  in- 
dependent of  any  statute,  is  condemned  as  being  against  public  policy,  and 
therefore  not  to  be  tolerated. 

All  the  time  Mrs.  Parker  had  possession  of  the  policy  she  believed  that 
upon  the  death  of  the  insured  she  would  be  paid  the  full  amount  thereof. 
All  this  time  she  was  directly  interested  in  the  speedy  death  of  the  insured. 
This  policy  was  placed  in  her  possession,  not  only  with  the  written  consent 
of  the  beneficiaries,  but  upon  a  valuable  consideration  paid  to  them  for  the 
same.  They  therefore  aided  in  creating  in  the  mind  of  Mrs.  Parker  a  de- 
sire for  the  early  death  of  the  insured.  They  held  out  to  her  the  temptation 
to  bring  about  the  event  insured  against.  Mrs.  Parker  was  not  successful  in 
obtaining  any  money  upon  the  policy,  because  she  ascertained  aft«r  the  serv- 
ice of  proof  of  death  by  her  that  it  could  not  be  collected  in  her  hands,  and 
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therefore  handed  the  same  back  to  the  beneficiaries.  The  hiw  does  not  toler- 
ate attempted  frauds  anj  more  than  it  does  those  that  are  consummated.  In 
making  the  traasfer  and  assignment,  and  in  receiving  the  money  therefor, 
the  beneficiaries,  Elizabeth  and  Desylvia  Snyder,  were  participants  with  Mrs. 
Parker  in  the  attempted  fraud  upon  the  insurance  company.  The  whole 
transaction  between  the  beneficiaries  and  Mrs.  Parker  contravenes  public  pol- 
icy, and  the  law  leaves  the  parties  as  it  found  them.  As  Mrs.  Parker  cannot 
enforce  the  policy,  and  as  the  transfer  and  assignment  of  the  policy  to  Mrs. 
Parker  by  the  beneficiaries  is  against  public  policy,  and  under  the  ban  of  the 
law,  the  beneficiaries  ought  not  to  be  permitted  to  enforce  the  policy.  Their 
assignee  (McCrum)  stands  in  their  shoes,  and  is  entitled  to  no  greater  rights 
or  privileges  than  they  are. 

If  Mrs.  Parker,  before  the  death  of  the  insured,  had  demanded  from  the 
beneficiaries  the  money  that  she  had  phid  for  the  assignment,  upon  the  ground 
that  the  sale  to  her  was  Void,  she  could  not  have  recovered.  If  the  benefi- 
ciaries can  now  recover,  they  are  doubly  benefited  by  the  questionable  trans- 
action in  which  they  were  engaged — i^'ir^^  by  receiving  the  value  of  the  policy 
from  Mrs.  Parker;  apd,  second,  by  receiving  the  value  of  the  policy  again 
from  McCrum.  It  was  said  in  the  case  of  Gilbert  v.  Moose,  supra,  that  "so 
fraught  with  dishonesty  and  disaster,  and  so  dangerous  to  even  human  life, 
has  this  life  insurance  gambling  become,  that  its  toleration  in  a  court  of  jus- 
tice ought  not  for  a  moment  to  be  thought  of. "  If  the  party  who  attempts 
to  speculate  in  human  life  cannot  enforce  the  policy  which  he  has  purchased 
on  the  life  of  another,  in  whose  life  he  has  no  insurable  interest,  the  benefi- 
ciaries, who  knowingly  and  purposely  sell  and  assign  to  such  a  person  the 
policy  on  the  life  of  another  for  a  valuable  consideration,  ought  not  thereafter 
to  be  permitted  to  enforce  the  same  for  their  own  benefit.  If,  under  all  the 
facts  of  this  case,  the  beneficiaries,  or  their  assignee,  could  recover,  the  law 
forbidding  the  assignment  of  policies  of  insurance  to  parties  who  have  no  in- 
surable interest  might  be  readily  avoided.  If  Mrs.  Parker  had  been  a  creditor 
of  the  insured  for  any  sum,  the  assignment  would  have  been  a  valid  contract, 
as  security  for  the  same.  And,  upon  the  death  of  the  insured,  the  a$>signee 
could  have  collected  any  sum  lent  to  or  owed  by  the  insured,  and  the  balance 
would  have  belonged  to  the  beneficiaries  or  their  assignee.  Such  a  case  is  not 
presented. 

Frank  y.  Mutual  Life  Ins,  Co,,  6  N.  E.  Rep.  667,  (New  York  court  of  ap- 
peals,) is  referred  to  as  an  authority  that  the  beneficiaries  can  maintain  an 
action  upon  the  policy  notwithstanding  the  assignment  to  Mrs.  Parker.  The 
courts  of  New  York  hold  that  a  valid  policy  of  insurance,  effected  by  a  person 
upon  his  own  life,  is  assignable  like  an  ordinary  chose  in  action,  and  that  the 
assignee  is  entitled,  upon  the  death  of  the  insured,  to  the  full  sum  payable, 
without  regard  to  the  consideration  given  by  him  for  the  assignment,  or  to  his 
possession  of  any  insurable  interest  in  the  life  of  the  insured.  St.  John  v. 
Insurance  Co,,  13  N.  Y.  31;  Valton  v.  Assurance  Co,,  20  N.  Y.  32.  This 
court  refused  to  follow  the  decisions  of  New  York  in  Insurance  Co.  v,  Sturges, 
The  decision  in  Frank  v.  Insurance  Co,,  supra,  was  rendered  under  a  stat- 
ute making  a  policy  procured  on  the  husband's  life,  for  the  benefit  of  the  wife, 
unassignable.  The  validity  of  an  assignment  of  a  policy  to  one  having  no 
insurable  interest  in  the  life  of  the  insured  did  not  enter  into  the  case.  There 
was  a  want  of  power  to  assign.  Therefore  that  case  has  no  affinity  with  the 
one  under  consideration. 

Finally,  it  is  insisted,  as  there  is  no  claim  in  the  answer  of  the  insurance 
company  that  the  assignment  of  the  policy  to  Mrs.  Parker  was  invalid,  the 
insurance  company  had  no  right  subsequently  to  urge  that  the  sissignment  was 
worthless,  or  the  policy  non-enforceable  on  account  of  such  assignment.  The 
issues  of  a  case  are  made  up  from  all  of  the  pleadings.  The  amended  reply 
of  the  plaintiff  below  stated  that  Mrs.  Parker  "had  no  insurable  interest  iu 
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tlie  life  of  Daniel  Snyder,  and  that  the  assignment  to  her  was  void."  The 
question  is  whether,  upon  the  whole  case  as  presented,  the  plaintiff  is  entitled 
to  recover.  It  is  not  for  the  sake  of  the  insurance  company  tliat  the  transac- 
tions between  the  beneficiaries  and  Mrs.  Parker  are  held  wrongful,  but  such 
rule  is  founded  on  general  principles  of  public  policy  forbidding  speculative 
contracts  upon  human  life.  In  all  such  cases  the  courts  ought  not  to  lend 
their  aid  to  assist  parties  engaged  in  the  perpetration,  or  attempted  perpetra- 
tion, of  such  wrongful  speculations.  Hitmen  ^.Newman^  35  B^.  709;  S. 
C.  12  Pac.  Rep.  144;  Insurance  Co.  v.Sturges,  supra. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  the  views  herein  expressed. 

(All  the  justices  concurring.) 

(S6  Kaa.  166)  .^  ~  ^     ,, 

Warden  v.  Sabins  and  others. 

(Suprems  Court  €f  Kansas,    January  7,  1887.) 

MscHANio*8  LiBN — Phtobitt — Othbb  Incumbranoes — Dbed. 

Under  the  provisions  of  article  27,  e.  80,  Gomp.  Laws  1879,  the  lien  of  a  roechanio 
or  material-man  for  work  done  or  material  furnished,  has  preference  to  ''all  other 
liens  and  incumbrances*'  which  may  attach  to  or  upon  the  land:)  or  buildings  sub- 
sequent to  the  commencement  of  the  building  or  the  making  of  the  repairs,  or  the 
furnishing  of  the  material ;  and  the  words  of  the  statute  "  of  all  other  liens  and  in- 
cumbranoes  "  also  embrace  conveyances. 
{SyUabus  by  the  Court,) 
Error  from  Marshall  county. 

On  November  16, 1884,  W.  H.  Sabins  commenced  his  action  in  the  district 
court  of  Marshall  county  to  enforce  a  mechanic's  lien,  amounting  to  ((IQ.dO* 
with  interest,  upon  the  premises  described  as  lots  49  and  50,  in  block  25,  in 
the  town  of  Irving,  in  that  county.  James  S.  Warden,  B.  Smith,  William 
Murphy,  Jr.,  and  J.  Armstrong  were  named  defendants.  William  Murphy, 
Jr.,  made  default,  and  tlie  other  defendants  filed  answers  and  cross-petitions. 
On  March  25,  1885,  the  following  agreed  statement  of  facts,  omitting  court 
and  title,  was  filed  in  the  case,  with  the  clerk  of  the  district  court: 

"It  is  hereby  stipulated  and  agreed,  by  and  between  the  plaintiff,  William 
H.  Sabins,  and  the  defendants  James  8.  Warden,  B.  Smith,  and  Joe  Arm- 
strong, that  the  matters  herein  in  controversy  be  submitted  to  the  court  upon 
this  agreed  statement  of  facts,  which  are  all  the  facts  in  the  case: 

**Fir8tt  that  all  the  allegations,  statements,  and  averments  made  and  con- 
tained in  petition  of  plaintiff,  William  H.  Sabins,  and  in  the  answers  and 
cross-petitions  of  the  defendants  B.  Smith  and  Joe  Armstrong,  are  true,  and 
that  the  said  plaintiff  and  the  said  defendants,  B.  Smith  and  Joe  Armstrong, 
are  entitled  to  judgment  as  prayed  for  in  the  petition  of  plaintiff,  and  in  the 
answers  and  cross-petitions  of  B.  Smith  and  Joe  Armstrong,  unless  defeated 
by  the  facts  contained  in  statement  No.  2  herein. 

"Ko.  2.  That  on  the  twenty-fifth  day  of  April,  A.  D.  1884,  the  defendant, 
James  S.  Warden,  purchased  from  William  Murphy,  Jr.,  for  the  considera- 
tion of  8300,  lots  49,  50,  in  block  25,  Irving,  Kansas,  described  in  the  petition 
of  plaintiff,  and  in  the  answers  and  cross-petitions  of  B.  Smith  and  Joe  Arm- 
strong, and  on  said  day  received  from  said  Murphy  a  deed  duly  executed,  with 
full  covenants  of  warranty,  and  which  said  deed  was  duly  filed  for  record  in 
the  office  of  register  of  deeds  of  this  county,  on  the  twenty-ninth  day  of  April, 
1884,  and  was  duly  recorded  in  the  oflice  of  the  register  of  deeds  of  said 
county.  "William  H.  Sabins, 

"B.  Smith,  and 
•*JoE  Armstrong, 

"By  J.  N.  Broughton,  their  Attorney. 
"Jamb:s  S.  Warden, 
"By  George  C.  Brown  well,  his  Attorney." 
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Trial  had  at  the  March  terra  for  1885,  a  jury  being  waived,  and  the  issues 
being  submitted,  by  the  parties  appearing,  to  tlie  court,  upon  tlie agreed  state- 
ment of  facts.  . 

After  argument,  and  consideration  thereof,  the  court  found  generally  in  fa- 
^or  of  the  plaintiff,  W.  H.  Sabins,  and  also  in  favor  of  B.  Smith  and  Joe  Arm- 
strong, and  against  William  Murphy,  Jr.,  and  James  S.  Warden.  Judgment 
ivas  rendered  thereon  for  W.  H.  Sabins  against  William  Murphy,  Jr.,  for 
^20.50,  and  in  favor  of  B.  Smith,  against  WiUiara  Murphy,  Jr.,  for  S31.75, 
and  in  favor  of  J.  Armstrong  against  William  Murphy,  Jr.,  for  $95.  The 
court  decreed  that  said  judgments  were  concurrent  liens  upon  the  premises 
described  in  the  petition,  and  that  the  parties  recovering  the  judgments  were 
entitled  to  have  their  respective  liens  enforced  against  said  real  estate.  The 
court  further  decreed  that  the  rights  and  interests  of  James  S.  Warden  were 
subject  to  and  inferior  to  the  said  liens  of  W.  H.  Sabins,  B.  Smith,  and  J. 
Armstrong.  James  S.  Warden  filed  and  presented  his  motion  for  anew  trial, 
which  was  overruled.    He  excepted,  and  brings  the  case  to  this  court. 

A,  E,  Park  and  BroumeU  &  Gregg,  for  plaintiff  in  error.  John  A.  Brought 
ton,  for  defendants  in  error. 

HoRTON,  C.  J.  The  mechanics'  liens  allowed  by  the  trial  court  were  as 
follows:  W.  H.  Sabins,  $20.50,  for  work  and  labor  performed  April  15, 16^ 
and  17,  1884;  B.  Smith,  $31.75,  for  material  furnished  from  March  22,  1884^ 
to  April  16, 1884;  and  J.  Armstrong,  $95,  for  msfcterial  delivered  between  Feb- 
ruary 1,  1884,  and  April  17,  1884.  The  first  lien  was  filed  May  10, 1884;  the 
second  lien.  May  13,  1884;  and  the  third  lien,  May  17,  1884.  Warden  pur- 
chased the  premises  from  William  Murphy,  Jr.,  the  owner  thereof,  April  12, 
1884,  for  the  consideration  of  $800,  and  received  a  warranty  deed,  which  was 
duly  filed  for  record  April  29  of  that  year.  Hence  the  question  for  our  de- 
termination is  whether  the  sale  of  the  premises,  in  good  faith,  by  Murphy  to 
Warden,  before  the  mechanics*  liens  were  filed,  prevented  the  acquisition  of 
any  lien,  where  Warden  had  no  actual  notice  of  the  amount  thereof. 

Section  630,  art.  27,  c.  80,  Comp.  Laws  1879,  reads  as  follows:  "Any  me- 
chanic or  other  person  who  shall,  under  contract  with  the  owner  of  any  tract 
or  piece  of  land,  his  agent  or  trustee,  or  under  contract  with  the  husband  or 
'  wife  of  such  owner,  perform  labor,  or  furnish  material  for  erecting,  altering, 
or  repairing  any  building,  or  the  appurtenances  of  any  building,  or  any  erec- 
tion or  improvement,  or  shall  furnish  or  perform  labor  in  putting  up  any  fixt- 
ures or  machinery  in  or  attachment  to  any  such  building  or  improvement,  or 
plant  or  grow  any  trees,  vines,  and  plants,  or  hedge  or  hedge  fence,  or  shall 
build  a  stone  fence,  or  shall  perform  labor  or  furnish  material  for  erecting, 
altering,  or  repairing  any  fence  on  any  tract  or  piece  of  laud,  shall  have  alien 
upon  the  whole  tract  or  piece  of  land,  the  buildings  and  appurtenances,  in  the 
manner  herein  provided,  for  the  amount  due  to  him  for  such  labor  or  mate- 
rial, fixtures  or  machinery.  Such  liens  shall  be  preferred  to  all  other  liens 
and  incumbrances  which  may  attach  to  or  upon  such  lands,  buildings,  or  im- 
provements, or  either  of  them,  subsequent  to  the  commencement  of  such  build- 
ing, the  furnishing  or  putting  up  of  such  fixtures  or  machinery,  or  planting 
or  growing  of  such  trees,  vines,  or  plants,  or  hedge  or  hedge  fence  or  stone 
fence,  or  the  making  of  any  such  repairs  or  improvement;  and  if  any  prom- 
issory note,  bearing  not  exceeding  12  per  cent,  interest  per  annum,  shall  have 
been  taken  for  any  such  labor  or  material,  it  shall  be  sufficient  to  file  a  copy 
of  such  note,  with  a  sworn  statement  that  said  note,  or  any  part  thereof,  was 
given  for  such  labor  or  material  used  in  the  construction  of  any  such  build- 
ing or  improvement,  in  the  ofiice  of  the  district  clerk ;  and  it  shall  be  neces- 
sary to  file  a  list  of  items  used,  and  the  lien  shall  be  for  the  principal  and  in- 
terest aforesaid,  iis  specified  in  said  note." 

The  section  quoted  expressly  provides  that  "such  liens  shall  be  preferred  to 
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all  other  liens  and  incumbrances  which  may  attach  to  or  upon  such  lands, 
buildings,  or  improvements,  or  either  of  them,  subsequent  to  the  commence- 
ment of  such  building,  the  furnishing  or  putting  up  of  such  fixtures  or  ma- 
chinery, *  *  *  or  the  making  of  any  such  repairs  or  improvement." 
Therefore  it  is  clear,  from  the  language  adopted,  that  the  lien  of  the  contractor 
or  material-men  must  be  preferred  to  all  other  liens  and  incumbrances  upon 
the  premises  subsequent  to  the  commencement  of  the  building,  the  making 
of  the  repairs,  or  the  furnishing  of  the  material.  The  time  when  the  lien  is 
to  be  considered  as  acquired  depends  upon  the  provisions  of  the  statute,  as, 
independent  of  the  statute,  no  such  lien  exists.  The  claims  of  mechanics 
and  material-men  are  better  protected  if  the  commencement  of  the  work,  and 
the  furnishing  of  the  material,  is  the  period  from  which  the  liens  should  dale. 
The  question  arises,  upon  the  statute,  whether  a  conveyance  is  included  in 
the  words  "all  other  liens  and  incumbrances." 

The  word  "incumbrance"  is  a  broader  term  than  "lien,"  and  yet,  when 
the  statute  of  Indiana  only  provided  that  "the  liens  created  shall  relate  to  the 
time  when  the  persons  furnishing  materials  began  to  furnish  the  same,  and 
shall  have  priority  over  all. liens  suffered  or  created  thereafter,"  etc.,  the  su- 
preme court  of  that  state  decided  the  lien  of  the  mechanic  related  to  the  time 
when  the  work  commenced,  or  the  materials  began  to  be  furnished,  as  to 
"  subsequent  conveyances  "  as  well  as  to  other  liens .  Fleming  v .  Bumgamer, 
29  Ind.  424.  The  same  question  was  before  the  Indiana  court  in  Kdlenherger 
v.  Boyer,  37  Ind.  188.  The  court  followed  the  decision  in  Fleming  v.  Bum- 
gamer,  and  said  the  construction  given  to  the  statute  in  that  case  did  not 
extend  the  operation  of  the  act  beyond  its  evident  spirit  and  the  legisla- 
tive intention.  An  incumbrancer  is  one  who  has  a  legal  claim  upon  an  es- 
tate, and  the  purchaser  of  premises  under  a  conveyance  is  the  holder  of  the 
legal  estate.  An  absolute  conveyance  is  an  incumbrance  in  tlie  fullest  sense 
of  that  term.  We  do  not  think,  therefore,  that  the  preference  given  to  the 
lien  of  the  contractor  or  material-man,  which  operates  "over  all  other  liens 
and  incumbrances,"  is  confine<l  solely  to  subsequent  liens  or  mortgages,  but 
also  embraces  "conveyances."  In  adopting  this  rule,  no  injustice  is  done  to 
the  purchaser,  as  the  work  Itself,  or  the  material  furnished,  is  notice  to  all  of 
the  mechanics'  or  material-men's  claims.  Phil.  Mech.  Liens,  (2d  Ed.)  380,  § 
227;  Atistin  v.  WoMer,  5  Bradw.  330;  Gatdt  v.  Deming,  3  Phila.  337;  Hahn'a 
Appeal,  39  Pa.  St.  409. 

The  cases  cited  from  Xew  York  by  counsel  for  defendant  below  are  not  ap- 
plicable, as  the  statute  in  that  case  makes  the  filing  of  the  notice  of  the  me- 
chanic's lien  the  time  when  the  lien  is  to  commence.  In  this  state  the  stat- 
ute is  different.    Noyes  v.  Barton,  17  How.  Pr.  449;  S.  C.  29  Barb.  631. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


(36  Kan.  106) 

Snavely  f>,  Abbott  Buggy  Co. 

(Supreme  Court  of  Kansas.    Jauuary  7,  1887.) 

1.  Report  awd  Case  Made— Amendmeih". 

A  case  made  for  the  supreme  court  cannot  be  amended  or  supplemented  hi  the 
saprenie  court  by  inserting  anything  therein,  or  attaching  anything  thereto,  which 
did  not  belong  to  the  ** case  made,"  and  constitute  a  part  thereof,  when  it  was 
originally  settled  and  signed  by  the  judge,  and  attested  by  the  clerk  ofthecoart 
below. 

2.  Error— Attachment— Final  Judgment. 

An  order  of  the  district  court  overruling  a  motion  to  discharge  an  attachment  is 
not  reviewable  in  the  supreme  court  until  a  final  judgment  has  been  rendered  in 
the  case. 
{Syllabfis  by  the  OcntH,) 
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Error  from  Anderson  county, 

W,  A,  Johnson  and  C,  B,  Mason,  for  plaintiff  in  error.  Kirk  &  Hall  and 
John  W.  B^ordy  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  on  September  18, 1884,  in  the 
district  court  of  Anderson  county,  Kansas,  by  the  Abbott  Buggy  Company, 
a  private  corporation  under  the  laws  of  the  state  of  Illinois,  against  Moses  B. 
Snavely,  to  recover  $540  on  a  promissory  note.  An  order  of  attachment  was 
also  issued  in  the  case,  and  levied  upon  certain  property  belonging  to  the  de- 
fendant. On  January  15,  1885,  the  court  below  overruled  a  motion  of  the 
defendant  to  discharge  the  attachment,  and  the  defendant,  without  waiting 
for  a  trial  upon  the  merits  of  the  action,  or  for  a  flnal  judgment  to  be  rendered 
in  the  action,  at  once  made  a  case  for  the  supreme  court.  This  case  was 
served  upon  the  opposite  counsel  on  January  26, 1885,  and  was  settled  b)r  the 
court  below  on  February  9,  1885,  and  was  brought  to  the  supreme  court  on 
June  8, 1885.  The  only  ground  alleged  for  error  is  the  overnUing  of  the  de- 
fendant's motion  to  dissolve  the  attachment.  In  this  court,  the  defendant  in 
error  (plaintiff  below)  made  a  motion  to  dismiss  the  petition  in  error,  for  the 
reason  that  an  order  of  the  district  court  overruling  a  motion  to  discharge  an 
attachment  is  not  reviewable  in  the  supreme  court  until  after  a  final  judgment 
has  bet»n  rendered  In  the  case.  After  this  motion  was  made,  the  plaintiff  in 
error  (defendant  below)  moved  the  court  for  leave  to  file  a  transcript  showing 
that  a  final  judgment  was  rendered  in  the  case  in  the  court  below  on  March 
10, 1886.  This  transcript  was  a  transcript  of  the  judgment  only,  and  of  noth- 
ing else.  On  December  8,  1886,  these  motions,  and  the  case  upon  its  merits, 
were  all  submitted  to  the  supreme  court. 

The  first  question  to  be  considered  in  this  coui*t  is  whether  the  above-men- 
tioned transcript  may  be  filed  as  a  part  of  the  case  in  this  court  or  not.  We 
think  not.  The  case  has  been  brought  to  this  court  upon  a  case  made 
for  the  supreme  court,  and  such  case  made  cannot  be  amended  or  supple- 
mented in  this  court  by  inserting  anything  therein,  or  attaching  anything 
thereto,  which  did  not  belong  to  the  case  made,  and  constitute  a  part  thereof, 
when  it  was  originally  settled  and  signed  by  the  judge,  and  attested  by  the 
clerk  of  the  court  below.  Transportation  Co.  v.  Palmer,  19  Kan,  471 ;  Parker 
V.  Sewing-machine  Co.,  24  Kan.  31.  Besides,  the  transcript  which  the  plaintiff 
in  error  now  desires  to  file  is  a  transcript  of  a  judgment  only  which  was  ren- 
dered nine  months  after  the  case  was  brought  to  this  court.  A  case  can  be 
determined  in  this  court  only  upon  a  transcript  of  the  proceedings  of  the 
court  below,  or  upon  a  case  made  for  the  supreme  court,  (Civil  Code,  §  546;) 
and  it  cannot  be  determined  partly  upon  one  and  partly  upon  the  other.  The 
motion  of  the  plaintiff  in  error  will  therefore  be  overruled. 

The  next  question  to  be  considered  in  this  case  is  the  one  arising  upon  the 
motion  of  the  defendant  in  error  (plaintiff  below)  to  dismiss  the  action  from 
this  court,  upon  the  ground  that  this  court  has  no  jurisdiction  to  hear  and 
determine  a  case  where  no  final  judgment  has  been  rendered  in  the  case,  and 
where  the  only  alleged  ground  for  error  is  the  overruling  of  a  motion  to  dis- 
charge an  attachment.  The  principal  statutes  necessary  to  be  considered  upon 
this  question  are  sections  542  and  548  of  the  Civil  Code,  which  read  as  follows: 

"Sec.  542.  The  supreme  court  may  reverse,  vacate,  or  modify  a  judgment 
of  the  district  coui-t  for  errors  appearing  on  the  record;  and,  in  the  reversal 
of  such  judgment  or  order,  may  reverse,  vacate,  or  modify  any  intermediate 
order  involving  the  merits  of  the  action,  or  any  portion  thereof.  The  supreme 
court  may  also  reverse,  vacate,  or  modify  any  of  the  following  orders  of  the 
district  court,  or  a  judge  thereof:  First.  A  final  order.  Second.  An  order 
that  grants  or  refuses  a  continuance;  discharges,  vacates,  or  modifies  a  pro- 
visional remedy;  or  grants,  refuses,  vacates,  or  modifies  an  injunction;  that 
grants  or  refuses  a  new  trial,  or  that  confirms  or  refuses  to  confirm  the  re- 
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port  of  a  referee,  or  that  sustains  or  overrules  a  demurrer.  Third.  An  order 
that  involves  the  merits  of  an  action,  or  some  part  thereof. 

"Sec.  543.  An  order  affecting  a  substantial  right  in  an  action,  when  such 
order  in  effect,  determines  the  action,  and  prevents  a  judgment,  and  an  order 
affecting  a  substantial  right,  made  in  a  special  proceeding,  or  upon  a  summary 
application  in  an  action  aiter  judgment,  is  a  final  order  which  may  be  vacated, 
modified,  or  reversed  as  provided  in  this  article." 

It  will  be  seen  from  the  foregoing  statutes  that  the  legislature  hjts  provided 
specifically  and  with  great  minuteness  just  what  judgments  and  orders  of  the 
district  court  may  be  reversed,  vacated,  or  modified  by  the  supreme  court. 
ThesQ  judgments  and  orders,  which  may  be  so  reversed,  vacated,  or  modified, 
are — First,  all  judgments  for  errors  appearing  of  record,  together  with  all  in- 
termediate orders  involving  the  merits  of  the  action,  or  some  portion  thereof; 
second,  ail  final  orders;  third,  various  orders  respecting  continuances,  pro- 
visional remedies,  injunctions,  new  trials,  reports  of  referees,  demurrers, 
and  such  other  orders  as  involve  the  merits  of  the  action,  or  some  part  thereof. 

Under  the  foregoing  statutes,  an  order  may  be  reversed,  vacated,  or  modi- 
fled  which  grants  or  reuses  a  continuance,  grants  or  reuses  an  injunction, 
grants  or  reuses  a  new  trial,  confirms  or  reuses  to  confirm  the  report  of  a 
referee,  sustains  or  overrules  a  demurrer,  or  involves  the  merits  of  an  action, 
or  some  part  thereof;  and  the  above-quoted  statutes  use  all  the  foregoing 
italicised  words,  but  they  do  not  use  any  one  of  them  with  reference  to  pro- 
visional remedies,  except  with  reference  to  injunctions,  which  provisional 
remedies  include  arrest  and  bail,  replevin  pendente  lite,  attachment,  t-empo- 
rary  or  interlocutory  injunctions,  receivers,  and  the  depositing  of  money,  etc., 
under  sections  559  and  560  of  the  Civil  CJode.  With  reference  to  all  provisional 
remedies,  except  injunctions,  the  statutes  use  only  the  words  "discharge," 
"vacates,"  and  "modifies."  Hence,  as  the  statutes  show,  it  was  clearly  not 
the  intention  of  the  legislature  tliat  an  order  of  the  district  court  granting, 
reusing,  confirming,  or  sustaining  a  provisional  remedy,  except  as  to  in- 
junctions, should  be  reviewed  in  tlie  supreme  court  prior  to  the  final  judg- 
ment in  the  case;  nor  was  it  the  intention  of  the  legislature  that  an  order 
^* involving  the  merits"  of  a  provisional  remedy,  except  as  to  injunctions, 
should  be  reviewed  by  the  supreme  court  prior  to  such  final  judgment,  unless 
such  order  discharged,  vacated*  or  modified  the  provisional  remedy.  The 
legislature  had  the  whole  subject  of  the  reviewing  of  judgments  and  orders 
under  consideration,  and  evidently,  from  the  language  used,  it  did  not  intend 
that  an  order  granting,  refusing,  confirming,  or  sustaining  any  provisional 
remedy,  except  an  injunction,  should  be  re-examined  by  the  supreme  court 
prior  to  the  final  judgment.  If  the  legislature  had  intended  that  such  orders 
might  be  reviewed  in  the  supreme  court  prior  to  the  final  judgment,  it  oould 
easily  have  said  so  in  plain  language;  for  it  did  say  so  in  plaiu  language  with 
respect  to  matters  other  than  provisional  remedies,  and  it  said  so  even  with 
respect  to  injunctions. 

In  this  present  case,  the  order  sought  to  be  reversed  is  one  sustaining  and 
<sfynflrming  an  attachment, — a  provisional  remedy, — or,  in  other  words,  the 
oveniiling  a  motion  to  discharge  an  attachment;  and  it  is  an  interlocutory 
order  in  a  provisional  remedy,  and  is  not  in  any  sense  a  final  order.  It  has 
been  suggested  that,  under  section  543  of  the  Civil  Code,  such  an  order  may 
be  considered  a  final  order  in  a  special  proceeding;  but  how  can  an  interlocur 
tory  order  in  a  provisional  remedy  be  tsk  final  order  in  a  special  proceeding  f 
In  the  first  place,  is  a  provisional  remedy  a  special  proceeding  f  Mr.  Clemens, 
in  his  work  on  Appellate  Jurisdiction,  says  it  is  not.  On  page  13  of  that 
work,  he  uses  the  following  language:  "The  Code  devides  rem^ies  into  ac- 
tions and  special  proceedings;  and  a  special  proceeding  is  defined  to  be  any 
other  mode  of  asserting  a  right,  or  seeking  the  redress  or  prevention  of  an  in- 
jury, than  by  a  regular,  formal  action.    It  must»  however,  be  distinguished 
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from  a  provisional  remedy,  wliich  is  not  a  special,  but  a  merely  collateral, 
proceeding,  permitted  only  in  connection  with  a  regular  action,  and  as  one  of 
its  incidents.  The  test,  therefore,  to  be  applied  under  this  provision  is,  was 
this  order  made  in  an  action?  If  it  was,  no  matter  whether  concething  the 
cause  of  action  itself,  or  with  reference  to  a  provisional  remedy,  then  it  was 
not  made  in  a  special  proceeding.  Orders  made  in  proceedings  for  condem- 
nation of  lands  under  the  power  of  eminent  domain;  in  road  cases  appealed 
from  county  boards,  final  orders  made  on  proceedings  for  contempt,  even 
when  the  contempt  itself  consisted  in  the  disobedience  of  an  injunction;  an 
order  disbarring  an  attorney;  an  order  setting  aside  levies  upon  property, 
and  directing  distribution  by  a  receiver;  an  order  discharging  or  charging  a 
garnishee;  an  order  made  in  an  action  brought  to  vacate  a  judgment,  and  for 
a  new  trial,  for  fraud  and  irregularity, — have  been  held  to  be  orders  of  this 
class;  and  these  instances  sufficiently' indicate  the  meaning  given  to  the  term 
"special  proceeding."  Final  orders  made  in  such  cases  are  really  in  the  na- 
ture of  judgments. 

But,  whether  a  provisional  remedy  is  a  special  proceeding  or  not,  certainly 
an  interlocutory  order  in  a  provisional  remedy  is  not  {p^d  cannot  be  a,  final  or- 
der in  a  special  proceeding.  If  it  be  claimed  that  the  legislature  intended  that 
the  final  order  mentioned  in  section  542  of  the  Civil  Code,  and  the  final  order 
In  a  special  proceeding  mentioned  in  section  543  of  the  Civil  Code,  should  in- 
clude orders  generally,  whether  they  are  in  their  natures  final  or  only  inter- 
locutory, and  whether  they  are  involved  in  the  main  action  or  proceeding,  or 
only  in  some  provisional  remedy,  then  it  ninst  also  be  claimed  that  the  legis- 
lature was  guilty  of  the  inexcusable  folly  of  enacting  specifically  and  expressly 
that  any  order  of  the  district  court  which  discharges,  vacates,  or  modifies  a 
provisional  remedy,  (including  arrest  and  bail,  Yej>]ey in  pendente  lite,  attRch" 
ment,  temporary  or  interlocutory  injunctions,  receivers,  and  the  depositing 
of  money,  etc.,  under  sections  559  and  560  of  the  Civil  Code,)  or  which  grants 
or  refuses  an  injunction,  shall  be  reviewable  in  the  supreme  court,  and  then, 
at  tlie  same  time  and  in  the  same  section,  enacting  impliedly  the  very  same 
thing  over  again.  Why  should  the  legislature  enact  the  same  thing  twice  in 
the  same  section?  If  the  words  "a  final  order"  will  Include  all  orders,  inter- 
locutory as  well  as  final,  and  orders  in  all  kinds  of  proceedings,  provisional  as 
well  as  the  main  or  principal  proceeding,  why  again,  in  the  same  section,  en- 
act specifically  and  minutely  what  these  general  words  will  cover?  Also,  as 
the  legislature  mentioned  certain  specific  orders  relating  to  many  specific 
things  which  might  be  reviewed  in  the  supreme  court,  why  should  it  be  sup- 
posed that  the  legislature  also  intended,  by  the  use  of  general  language  in  the 
same  section,  to  include  still  other  orders  not  mentioned  anywhere  in  the 
statutes?  As  the  legislature  used  the  words  "discharges,"  "vacates,"  and 
"modifies"  with  respect  to  provisional  remedies,  why  should  it  be  thought 
that  the  legislature  also  intended  to  use  the  words  "grants,"  "sustains,"  and 
"confirms"  w^ith  respect  to  such  remedies,  when  in  fact  the  legislature  did 
not  use  them  at  all  with  respect  to  such  remedies,  except  injunctions,  but 
expressly  used  them  with  respect  to  other  proceedings?  Bxpreasio  wnitis  est 
exelusio  alteritis.  And,  as  it  seems  that  the  legislature  intended  to  cover  cer- 
tain grounds  with  express  and  specific  provisions,  why  attempt  to  make  cer- 
tain general  provisions  cover  the  same  ground  by  implication?  And  why  at- 
tempt unnaturally,  and  by  a  forced  construction  and  against  the  clear  inten- 
tion of  the  legislature,  to  mnke  the  word  "final"  mean  "interlocutory?" 

The  cases  of  Watson  v.  Sullivan,  5  Ohio  St.  42,  and  Cir^innati,  J3.&  C.  R. 
Co,v.  Sloan,  31  Ohio  St.  1,  have  been  referred  to;  but,  as  the  statutes  of 
Ohio  prescribing  what  matters  may  be  reviewed  by  the  supreme  court  of  Ohio 
are  very  different  from  the  statutes  of  Kansas  upon  the  same  subject,  those 
cases  can  have  but  little  or  no  application  to  the  present  case.  The  following 
cases,  however,  do  have  application  to  this  case,  and,  under  them,  it  must  be 
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held  that  an  order  of  the  district  court  overriding  a  motion  to  discharge  an 
attachment  is  not  reviewable  in  the  supreme  court  prior  to  the  final  judgment 
in  the  action .  Hottenstein  v.  Conrad,  5  Kan .  249 ;  Kansas  R.  M.  Co.  v.  A  tchi" 
son,  T.  &  S,  F,  R.  Co.,  81  Kan.  90;  S.  C.  1  Pac.'.Uep.  274.  See,  also,  in  this 
connection,  and  as  having  some  application  to  this  case,  the  following  cases: 
Savage  v.  Challiss,  4  Kan.  319;  Brotim  v.  Kimble,  5  Kan.  80;  Edetifleld  v. 
Barnhart,  Id.  226;  Burton  v.  Boyd,  7  Kan.  17;  Dolbee  v.  Hoover,  8  Kan.  124; 
McCulloch  V.  Dodge,  Id.  476;  Stehhins  v.  Laird,  10  Kan.  229;  Kermedy  v.  Beck, 
15  Kan.  555;  Hockett  v.  Turner,  19  Kan.  527;  Atchison',  T,  <fe  8,  F.  R,  Co.  v. 
Brown,  26  Kan.  443. 

Again,  referring  to  the  statutes,  and  considering  the  fact  that  the  legisla- 
ture, in  passing  the  statutes,  used  the  words  "grants,**  "refuses,"  "confirms," 
"sustains,"  "overrules,"  and  "involves  the  merits,"  with  reference  to  other 
orders  than  those  relating  to  attachments,  but  omitted  them  with  reference  to 
tlie  only  class  of  orders  which  could  possibly  have  any  reference  to  attach- 
ments, we  might  ask,  why  should  we  apply  them  to  attachments?  Will  it  be 
claimed  that,  when  the  legislature  used  these  words  with  reference  to  certain 
orders,  and  omitted  them  with  reference  to  certain  other  orders,  that  the  stat- 
utes should  nevertheless  be  construed  in  the  same  manner  as  though  these 
words  liad  been  used  with  reference  to  all  the  orders  ?  Such  would  be  against 
all  proper  canons  of  construction. 

We  think  the  order  of  the  district  court  overruling  the  defendant's  motion 
to  discharge  the  attachment  is  not  reviewable  in  this  court.  Entertaining 
these  views,  it  follows  that  the  case  must  be  dismissed  from  this  court. 

(All  the  justices  concurring.) 


(36  Kan.  m) 

Snavbly  v.  George  K.  Oyleb  Manuf^g  Ck>. 

Same  v.  Kii^gman  and  others. 
(Supreme  Court  of  Kansag.    January  7,  1887.) 

Valkntinb,  J.  It  is  understood  that  precisely  the  same  questions  are  involved  in  the 
cases  of  Simvely  v.  George  K.  Oyler  Manufff  Co.  and  Same  v.  Kingman,  that  are  involved  in 
the  preceding  case;  and  therefore,  upon  the  autliority  of  that  case,  and  for  the  reasons 
therein  given,  these  two  cases  will  likewise  be  dismissed. 

(All  the  justices  concurring.) 


(36  Kan.  138)  SOUDERS  V.  VOORHEKS. 

(»?u)yreme  Court  of  Kaiwns.    January  7,  1887.) 

ChattkI/  Mortgage— Description  of  Property— Uncertainty. 

The  description  of  property  in  a  chattel  mortgage  was:  "Six  hundred  bushels  of 
corn  growing,  located  and  being  on  the  west  half  of  section  thirty-six,  town  three 
south,  of  range  eight  east.  If  said  com  matures  before  the  maturity  of  the  note  se- 
cured by  this  mortgage,  the  said  Bumside  to  sliuck  the  same,  and  put  in  cribs  on 
the  premises  above  described."  The  mortgagor  remained  in  possession  of  tlie  com  ; 
and,  although  there  were  more  than  1,000  bushels  on  the  tract  described,  there  was 
no  separation  or  identification  of  the  part  intended  to  he  conveyed.  Some  of  the 
corn  was  of  good  quality,  while  other  portions  were  very  inferior  in  quality. 
While  it  was  yet  standing  and  unharvested,  it  was  attached  at  the  instance  of  a 
creditor  of  the  mortgagor,  and  replevied  by  the  mortgagee.  Held,  that  the  chattel 
mortgage  is  void  for  uncertainty  in  the  description  of  the  prox)erty  intended  to  be 
conveyed. 

(SyUabus  by  the  Cburt.) 

Error  from  Marshall  county. 

This  was  an  action  of  replevin,  brought  by  W.  L.  Souders  before  a  justice 
of  the  peace  to  recover  the  possession  of  a  quantity  of  corn  whicli  he  claimed 
by  virtue  of  a  chattel  mortgage  lien,  and  which  had  been  levied  on  and  taken 
possession  of  by  Jacob  R.  Yoorhees,  us  sheriff,  under  an  execution  and  at- 
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tachmeiit.  The  trial  there  resulted  in  favor  of  the  plaintiff,  and  the  defend- 
ant appealed  the  ciise  to  the  district  court,  wliere  it  was  tried  by  the  court 
upon  an  agreed  statement  of  facts,  which  were  as  follows: 

"(1)  This  action  was  commenced  November  7, 1883,  before  J.  M.  Shumate, 
justice  of  the  peace,  and  is  regularly  in  this  court,  on  appeal  from  the  judg- 
ment of  said  justice. 

"(2)  The  defendant  was,  at  the  time  of  the  commencement  of  this  action, 
and  for  a  long  time  previous,  the  sheriff  of  Marshall  county,  Kansas;  and  as 
such  sheiiff  he  had,  before  the  commencement  of  this  action,  levied  an  execu- 
tion and  an  attachment  on  all  the  corn  growing  and  standing  on  the  west  ^ 
of  section  thirty-six,  township  3  south,  range  8  east,  in  said  county,  except 
fifteen  acres  thereof  off  the  west  end  of  the  piece  on  the  south-west  quarter  of 
said  section,  south  of  the  house,  and  was  holding  the  same  under  and  by  virtue 
of  said  writ  when  this  action  was  commenced. 

"(3)  All  the  corn  standing  and  growing  on  said  half  section  of  land  at  the 
time  of  the  levy  of  said  writs  was  the  property  of  one  Thomas  Burnside,  and 
in  his  possession,  and  the  corn  so  levied  on  was  levied  as  the  property  of  the 
said  Thos.  Burnside. 

"(4)  At  the  time  the  defendant  so  levied  on  said  corn,  and  at  the  time  of 
the  commencement  of  this  action,  the  said  Thomas  Burnside  was  owing  the 
plaintiff  the  full  amount  of  principal  and  accrued  interest  on  his  note,  of 
which  the  following  is  a  copy :  [Said  note  heretofore  set  up  in  this  made  case, 
and  marked  *A.*] 

"(5)  At  the  date  of  said  note,  said  Thomas  Burnside  gave  plaintiff  a  chat- 
tel mortgage  to  secure  the  same,  wliich  was  regularly  filed  in  the  oflSce  of  the 
register  of  deeds  of  said  county,  September  19, 1883,  and  before  said  corn  was 
levied  on  by  defendant,  all  parties  having  notice  thereof.  The  following  is  a 
copy  of  said  chattel  mortgage:  [Which  has  been  heretofore  described  in  this 
made  case,  marked  *  B,'  and  made  a  part  thereof.] 

"(6)  That  at  the  time  said  chattel  mortgage  was  given  all  of  the  corn  on 
said  land  was  green  and  growing,  and  not  in  a  condition  to  be  harvested,  and 
was  ripe,  and  in  condition  to  be  harvested  before  maturity  of  said  note;  and 
there  was  then  over  one  thousand  bushels  of  the  corn  which  had  been  levied 
on  by  the  defendant,  some  of  which  was  of  good  quality,  and  some  of  very 
inferior  quality,  and  of  less  value,  and  in  addition  thereto  there  was  a  large 
amount  of  stalks  and  fodder. 

"(7)  No  particular  parts  of  the  corn  growing  or  grown  on  the  premises  was 
ever  designated  by  any  person  as  being  the  corn  mortgaged,  or  intended  to  be 
mortgaged,  by  Burnside  to  plaintiff.  • 

"(8)  Said  corn  was  subject  to  levy  as  the  property  of  said  Burnside,  and  the 
levy  made  by  defendant  was  regular  and  valid,  except  as  the  levy,  and  the 
right  to  levy,  was  affected  by  tlie  existence  of  said  chattel  mortgage. 

"(9)  This  is  an  action  of  replevin  broughtby  plaintiff  while  defendant  was 
in  possession  as  sheriff  of  the  corn  levied  on  as  aforesaid,  a  demand  having 
been  made  before  suit. 

"(10)  In  plaintiff's  aflBdavit  in  replevin  in  this  action  the  property  sought 
to  be  taken  is  described  as  six  hundred  bushels  of  corn  growing  and  being  on 
the  west  half  of  section  thirty-six,  town  three,  range  eight  east,  of  the  value 
of  ninety-nine  dollars,  and  said  defendant  states  that  plaintiff  has  a  special  in- 
terest therein  under  a  chattel  mortgage  given  to  plaintiff  by  Thomas  Burn- 
side, September  18,  1883. 

"(11)  No  property  was  actually  taken  or  attempted  to  be  taken  by  virtue  of 
the  writ  of  replevin,  but,  when  said  writ  was  served  on  defendant,  a  redeliv- 
ery bond  was  given,  and  defendant  retained  possession  of  the  property  until 
he  sold  the  same  at  sheriff' 9  sale. 

"(12)  At  the  commencement  of  this  action  Frankfort  was  the  nearest  and 
best  market  for  the  premises  where  said  corn  was  raised,  and  at  that  time 
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new  corn  in  Frankfort  was  worth  20  to  22  cents  per  bushel  at  the  elevator, 
and  it  was  worth  8  to  10  cents  per  bushel  to  husk  the  corn,  and  haul  the  same 
to  Frankfort." 

Upon  these  facts  the  court  gave  judgment  in  favor  of  the  defendant,  find- 
ing that  he  was  entitled  to  the  possession  of  the  property,  and  of  this  judg- 
ment the  plaintiff  complains. 

A.  E,  Park  and  Brownell  <&  Gregg ^  for  plaintiff  in  error.  Maivn  dt*  Pat- 
terson, for  defendant. 

Johnston,  J.  The  plaintiff  brought  replevin  to  recover  the  possession  of 
600  bushels  of  corn  which  the  defendant,  as  sheriff,  had  levied  on,  and  was 
holding  under  an  attachment  and  an  execution.  In  1883,  Thomas  Biirnside 
was  the  owner  of  a  growing  crop  of  com,  and  on  September  18,  1883,  he  ex- 
ecuted a  chattel  mortgage  upon  a  portion  of  the  growing  corn  to  secure  the 
payment  of  $119.75  which  he  owed  to  the  plaintiff.  In  the  following  month 
the  corn  was  seized  by  the  defendant,  and  the  validity  and  regulari^  of  the 
process  under  which  it  was  taken  is  conceded.  The  plaintiff  claims  the  prop- 
erty under  the  chattel  mortgage,  and  the  sole  question  presented  for  decision 
is  whether  the  mortgage  is  void  for  uncertainty  in  the  description  of  the  prop- 
erty intended  to  be  conveyed.  The  description  given  in  the  mortgage  is:  "Six 
hundred  bushels  of  corn  growing,  located  and  being  upon  the  west  half  of  sec- 
tion thirty-six,  town  three  south,  of  mnge  eight  east.  If  said  corn  matures 
before  the  maturity  of  the  note  secured  in  this  mortg!ige,  the  said  Burnside 
to  shuck  the  same,  and  put  in  cribs  on  the  premises  above  described."  We 
regard  the  description  to  be  insufficient..  The  corn  was  green  and  growing 
when  it  was  mortgaged,  and  remained  in  the  possession  of  the  mortgagor  until 
it  was  levied  on.  There  was  no  identification  of  the  corn  when  the  mortgage 
was  made,  and  no  portion  was  ever  designated  or  set  ap^irt  as  that  which  was 
mortgaged,  or  intended  to  be  mortgaged.  There  was  considerable  more  corn 
on  the  tract  described  than  the  quantity  mentioned  in  the  mortgage.  It  was 
not  uniform  in  quality  or  in  value,  as  it  is  stated  as  a  fact  that  some  portions 
of  the  crop  were  good  in  quality,  others  very  inferior,  and  on  still  other  parts 
of  the  tract  there  were  only  stalks  and  fodder.  How,  then,  was  the  corn  to 
be  designated  ?  What  portion  of  the  tract  wjis  the  mortgaged  corn  to  be  taken 
from?  What  quality  of  corn  was  conveyed, — the  good,  the  inferior,  or  the 
very  inferior?  By  whom  Wiis  the  separation  or  selection  to  be  made?  In 
what  way  could  the  description  be  made  definite  and  certain?  Counsel  for 
plaintiff  have  not  satisfactorily  answered  these  questions.  The  general  rule 
of  law  is  that  the  mortgage  of  a  number  of  articles  out  of  a  larger  num- 
ber is  void  for  uncertainty  when  the  particular  articles  intended  to  be  con- 
veyed are  not  separated  or  designated  in  any  way  so  that  they  can  be  distin- 
guished from  others  of  the  same  kind.    Jones,  Chat.  Mortg.  g  56. 

In  Savings  Bank  v.  Sargent,  20  Kan.  576,  it  was  said  that  "thedascription 
of  property  in  a  chattel  mortgage  to  be  good  should  contain  either  some  hint 
which  would  have  directed  the  attention  of  those  reading  it  to  some  source  of 
information  beyond  the  words  of  the  parties  to  it,  or  something  which  will 
enable  third  persons  to  identify  the  property,  aided  by  inquiries  which  the 
mortgage  indicates  and  directs,  or  a  description  which  distinguishes  the  prop- 
erty from  other  similar  articles." 

There  was  nothing  in  the  description  here  given  which  would  enable  any 
one  to  identify  the  property  covered  by  the  mortgage,  nor  was  there  anything 
on  the  face  of  the  instrument  that  would  afford  a  clue  by  which  the  part  in- 
tended to  be  conveyed  could  be  distinguished  from  that  reserved.  It  is  un- 
like the  cases  where  the  whole  or  some  aliquot  part  of  a  crop  growing  on  a 
definite  tract  is  conveyed;  and  as  the  corn  incliidedin  this  mortgage  is  a  part 
of  a  greater  quantitv,  made  up  of  different  grades  and  values,  it  is  unlike^a 
case  where  the  articles  mortgaged  are  a  definite  part  of  an  ascertained  quan- 
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tity  of  uniform  quality  and  value;  and  therefore  the  cases  relied  on  by  the 
plaintiff  are  plainly  distinguishable  from  the  present  case. 

In  Broimi  v.  Holmes,  13  Kan.  482,  there  was  a  description  of  the  age  and 
kind  of  the  cattle  intended  to  be  conveyed,  and  where  and  by  whom  they  were 
held.  This,  with  inquiries  suggested  by  the  mortgage,  was  sutficient  to  en- 
able third  persons  to  identify  the  property ;  and  the  same  may  be  said  of  the 
description  that  was  given  in  the  case  of  Mills  v.  Kansas  I/umber  Co.,  26  Kan. 
574. 

In  Shaffer  v.  Bicker,  22  Kan.  619,  the  property  designated  was  "two  hun- 
dred and  fifty  stock  hogs,  owned  by  said  D.  B.  Mott,  in  Franklin  county, 
Kansas."  It  was  urged  there  that  as  the  mortgage  and  the  record  in  the  case 
did  not  show  but  what  the  mortgagor  had  other  hogs  of  the  same  description, 
that  Ihe  mortgage  was  void  for  uncertainty.  The  court  held  that  the  doubts, 
if  any  on  that  score,  should  be  resolved  in  favor  of  the  validity  of  the  instru- 
ment instead  of  against  it,  and  decided  the  case  upon  the  theory  that  the  hogs 
designated  were  all  the  mortgagor  had  of  that  description,  and  hence  they 
were  capable  of  identification. 

Neither  does  Sims  v.  Mead,  29  Kan.  124,  give  any  support  to  the  plaintiff's 
theory;  for  there  the  description  was  an  undivided  two- thirds  of  a  crop  of 
wheat  growing  on  a  tract  that  was  definitely  described,  so  that  tliere  could  be 
no  doubt  regarding  the  interest  conveyed.  None  of  the  cases  cited  by  plain- 
tiff furnish  any  light  or  any  rule  by  which  the  identity  of  property  described, 
as  was  that  in  this  case,  may  be  ascertained;  and,  unless  it  is  described  so  as 
to  be  capable  of  identification,  the  mortgage  must  be  held  void  for  uncertainty. 
TooUe  V.  Lyster,  26  Kan.  589;  Savings  Bank  v.  Sargent,  20  Kan.  576;  Golden 
V.  Cockril,  1  Kan.  259;  Richardson  w,  Alpena  Lumber  Co,,  40  Mich.  203; 
Hires  v.  Hv/rff,  39  N.  J.  Law,  4;  Fowler  v.  Hunt,  48  Wis.  345;  S.  C.  4  N. 
W.  Bep.  481;  Muir  v.  Blake^  57  Iowa,  662;  S.  C.  UN.  W.  Rep.  621;  WilU 
iamson  v.  Steele,  3  Lea,  527;  Herm.  Chat.  Mortg.  §  42;  Jones,  Chat.  Mortg. 
§  56.    Judgment  affirmed. 

(All  the  justices  concurring.) 

(36  Kan.  144)  ^,  ,- 

Clark  c.  Voorhees. 

(Supreme  Court  of  Komos.    January  7.  1887.) 

Chattel  Mobtoaoe — Descuiitio     of  Grain— UNOEBTAiNTy. 

Where  a  chattel  mortgage  is  given  upon  a  certain  number  of  bnshels  of  grain  out 
of  a  larger  quantity,  which  is  not  uniform  in  quality  and  value,  the  whole  of  which 
remains  in  the  possession  of  the  mortgagor  until  it  is  attached  by  his  creditors,  and 
where  the  description  in  the  mortgage,  as  well  as  the  mortgage  itself,  gives  no  clue 
by  which  the  part  intended  to  be  mortgaged  can  be  distinguished  by  third  parties 
from  the  remainder,  the  mortgage  will  be  held  void  for  uncertainty. 

{Syliahus  by  the  Ocnart.) 

Error  from  Marshall  county. 

A.  B.  Park,  and  Brotonell  db  Gregg,  for  plaintiff  in  error.  Mann  dk  Pat- 
tei'son,  for  defendant  in  error. 

Johnston,  J.  This  was  an  action  of  replevin,  brought  by  Resin  Clark  to 
recover  possession  of  400  bushels  of  corn  from  J,  li.  Voorhees,  the  sheriff  of 
Marshall  county,  who  seized  and  was  holding  the  same  as  such  oflacer.  Tlie  case 
is  substantially  the  same  in  its  facts  as  Souders  v.  Voorhees,  ante,  526,  (just 
decided.)  The  plaintiff  claimed  the  corn  by  virtue  of  a  chattel  mortgage 
which  was  given  by  Thomas  Burnside  upon  a  horse  and  a  quantity  of  corn, 
the  corn  being  described  as  follows:  "Four  hundred  bushels  of  corn  now 
growing  and  being  on  the  weit  half  of  section  thirty-six,  town  tliree  south,  of 
range  eight  east,  of  the  sixth  P.  M."  There  were  over  1,000  bushels  of  corn 
upon  the  premises  described,  and  it  differed  greatly  in  both  quality  and  value. 
The  corn  was  green  and  growing  when  the  mortgage  was  executed,  and  no 
v.l2p.no.l3— 34 
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part  of  the  same  was  designated  or  set  apart  as  being  the  corn  mortgaged,  or 
intended  to  be  mortgaged,  by  Burnside  to  Chirk.  It  was  levied  on  while  it 
Wits  yet  standing  in  the  field,  and  in  the  possession  of  the  mortgagor,  and  be- 
fore there  was  any  separation  of  the  400  bushels  from  the  balance  of  the  corn 
in  the  field.  Under  these  circumstances,  we  must  hold  the  description  in  the 
mortgage  to  be  insufficient  It  is  impossible  for  third  persons  to  ascertain 
from  the  description,  or  by  the  aid  of  inquiries  suggested  by  the  mortgage 
itself,  what  particular  part  of  the  corn  was  intended  to  be  mortgaged.  The 
fact  that  the  corn  was  not  uniform  in  quality  and  value  makes  it  all  the  more 
important  and  necessary  that  the  mortgage  should  definitely  designate  the 
particular  part  intended  to  be  covered  by  it.  If  a  mortgage  given  on  a  small 
part  of  a  growing  crop,  without  any  separation  or  change  of  possession,  and 
with  a  description  like  this,  that  gives  no  clue  by  which  third  parties  may 
know  what  pai-t  is  mortgaged  and  what  reserved,  is  to  be  upheld,  then  gross 
frauds  can  be  easily  comtnitted.  To  hide  away  liis  entire  crop  from  his  cred- 
itors, a  party  need  only  give  a  chattel  mortgage  upon  a  few  bushels  of  the 
whole  product,  describing  it  so  imperfectly  that  neither  creditors  nor  officers 
could  distinguish  the  mortgaged  portion  from  the  remainder.  The  theory 
advanced  by  plaintiff  cannot  be  sanctioned;  and,  following  the  case  of  Sou- 
ders  V.  Voorhees,  supra,  we  must  concur  in  the  ruling  of  the  district  court 
holding  the  mortgage  to  be  void,  and  will  therefore  affirm  its  judgment. 
(All  the  justices  concurring.) 


(70  Cal.  634) 

Alameda  Macadamizing  Co.  v.  Williams  and  others.    (No.  8,194.) 

(Sujyreme  Qnirt  of  Culifomia.    August  30,  1886.) 

1.  Municipal  Corporations — ^Improvement  of  Streets — Authority  to  Order. 

Under  an  act  authorizing  a  city  council  to  order  the  whole  or  any  portion  of  the 
street  macadamized,  tlxe  ordering'of  the  macadamizing  and  improving  of  specifically 
described  portions  of  a  single  street,  which  portion  included  the  whole  of  the  street 
between  certain  points,  except  certain  portions  which  had  already  been  improved 
and  macadamized,  so  as  to  make  the  whole  improvement  uniform,  is  not  in  excess 
of  the  authority  of  the  board. 

2.  Same—Demand  of  Assessment— Unknown  Owners— Personal  Demand  a  Nullity. 

Where,  in  cases  of  local  improvements,  the  statute  provides  but  one  modeof  mak- 
ing a  demand,  when  the  property  is  assessed  to  '*  unknown  owners,"  and  that  is  by 
demand  on  the  preniises,  the  courts  cannot  substitute  another  therefor,  and  a  per- 
sonal demand  is  a  nullity. 

3.  Same— De«and  in  Hearing  of  Premises  not  a  Demand  on  Them. 

A  demand  near  to  or  in  the  hearing  of  the  premises  does  not  satisfy  the  require* 
nients  of  a  statute  providing  for  a  public  demand  on  the  premises. 

4.  APPE.VL — Finding  Supporting  Judgment  Presumed. 

When  evidence  is  introduced  on  a  certain  point,  in  the  absence  of  a  showing  to 
the  contrary,  and  of  written  findings,  it  will  be  presumed  that  the  court's  finding 
supported  the  judgment. 
6.  Deed— Boundaries— Side  Line  of  Street. 

Land  expressly  described  as  being  bounded  by  aside  line  of  a  street  is  so  bounded, 
and  not  by  the  center  line  ol  the  streei.* 

Commissioners'  decision. 

In  bank.    Appeal  from  superior  court,  Alameda  county. 

George  W,  Gordon,  for  appellant.    James  C,  Martin,  for  respondents. 

Searls,  C.  This  action  was  brought  to  foreclose  a  lien  on  block  52,  East 
Fourteenth  street,  Oakland,  based  upon  a  street  assessment  made  by  the  mu- 
nicipal authorities  of  the  city  of  Oakland.  Plaintiff  had  judgment,  from 
which,  and  from  an  order  denying  a  new  trial,  defendant  Williams  appeals. 

The  first  point  made  by  appellant  is  that  the  council  exceeded  its  jurisdio- 

^See  note  at  cud  of  case. 
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tion  in  attempting  to  let  the  work  of  macadamizing  several  separate  and  dis- 
tinct portions  of  Fourteenth  street  in  one  contract.  The  jurisdiction  of  the 
municipal  corporation  to  improve  the  street  is  contained  in  the  Statutes  of 
1863-64,  p.  333,  and  in  1869-70,  p.  443.  Section  2  of  the  latter  act  is  in  these 
words:  "The  city  council  are  hereby  authorized  and  empowered  to  order  the 
whole  or  any  portion  of  the  streets,  lanes,  alleys,  *  *  *  macadamized," 
etc.;  including  the  power  to  grade,  construct  culverts,  curbing,  cross-walks, 
etc. 

.  The  resolution  of  intention  to  do  the  work  as  adopted  by  the  city  council, 
September  17,  1877,  described  the  portion  of  East  Fourteenth  street  to  be 
macjidamized  as  follows:  "From  the  easterly  line  of  First  avenue  to  the 
westerly  line  of  Fifteenth  avenue,*'  except  certain  portions  which  are  speci- 
fied, "all  of  which  has  already  been  macadamized  to  the  official  grade."  The 
two  acts  above  referred  to  confer  upon  the  municipal  authorities  of  the  city 
of  Oakland  ample  authority  to  open  and  improve  the  public  streets  of  that 
city,  in  all  the  various  modes  by  which  those  objects  are  usually  attained,  and 
they  might  improve  *Hhe  whole  or  any  portion  of  the  streets."  *  The  improve- 
ments to  be  made  in  this  instance  were  confined  to  a  single  street,  and  in- 
cluded the  whole  surface  thereof  between  certain  terminal  points,  except  cer- 
tain portions  which  had  already  been  improved  and  macadamized,  and  which 
portions  were  specifically  described.  There  is  no  question  but  the  city  coun- 
cil clearly  designated  the  portions  of  the  street  to  be  improved,  and  the  char- 
acter of  the  improvements  to  be  made.  Under  such  circumstances,  we  are  of 
opinion  the  authority  of  the  board  was  not  exceeded  by  ordering  the  portions 
of  the  same  street  not  yet  improved  to  be  macadamized  so  as  to  render  it  uni- 
form with  the  portions  already  improved  in  that  respect. 

2.  The  court  did  not  err  in  excluding  the  written  protest  oflfered  in  evi- 
dence. The  proposed  work  was  the  macadamizing  certain  portions  of  East 
Fourteenth  street,  designating  them ;  the  construction  of  certain  culverts  and 
cross-walks,  describing  them,  and  their  location,  etc.  The  protest  was 
"against  the  macadamizing  of  said  East  Fourteenth  street,  between  the  points 
named"  as  terminals,  anci  did  not  relate  to  the  cross-walks  and  culverts  to  be 
constructed,  was  not  restricted  to. the  portions  to  be  macadamized,  and  pro- 
fessed to  be  made,  not  by  the  owners  of  property  upon  the  portions  of  the 
street  to  be  improved,  but  by  property-owners  on  the  line  of  East  Fourteenth 
street,  between  First  and  Fifteenth  avenues,  non  constat  but  that  the  pro- 
testants  may  have  all  been  the  owners  of  property  upon  the  portions  of  the 
street  already  improved,  and  excepted  from  the  work  to  be  done.  We  may, 
however,  waive  these  objections  to  the  protest  as  technical;  for  it  appears 
from  the  record  that  the  issue  was  made  by  the  pleadings  as  to  whether  a 
majority  of  the  property-owners  on  the  line  of  the  street  did  in  fact  protest. 
At  the  trial  the  names  of  protestants  and  the  number  of  front  feet  owned  by 
each  on  the  line  of  the  work,  were  admitted,  and  we  must  presume,  in  the 
absence  of  written  findings,  that  the  finding  on  this  issue  was  in  favor  of  the 
plaintiff,  who  had  judgment;  and,  as  the  admission  of  the  plaintiff  afforded 
defendant  the  benefit  of  the  testimony  which  the  protest  would  have  fur- 
nished, he  cannot  complain, 

3.  Plaintiff  introduced  in  evidence  a  book  labeled  "Book  F,  Street  Assess- 
ment, Oakland,"  which  defendant  admitted  was  the  proper  street  assessment 
book  of  the  city  of  Oakland,  in  which  the  assessment  mentioned  in  the  com- 
plaint should  have  been  recorded.  Plaintiff's  counsel  then  read  therefrom 
the  contract  between  the  city  marshal,  as  street  superintendent,  and  the  plain- 
tiff herein,  for  the  performance  of  the  street  improvements  upon  which  the 
action  is  based;  and,  secondly,  the  record  of  the  jissessment,  dated,  "Oakland, 
June  4,  1878,"  signed  by  "J.  R.  Cutting,  Marshal  City  of  Oakland,"  the 
diagram  signed  and  dated  in  like  manner,  and  the  warrant  attached  thereto, 
authorizing  and  em  power!  uff  the  plaintiff  to  demand  and  receive  the  several 
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Assessments  upon  the  assessment  and  diagram  thereto  attached,  which  war- 
rant was  of  like  date,  and  signed  by  the  niHi*shal  as  in  case  of  the  assessment 
and  diagram,  and  duly  countersigned  by  the  mayor.  The  record  is  verified 
as  follows:  "Recorded  June  4,  1878.  J.  R.  Cutting,  City  Marshal  of  the 
City^  of  Oakland."  Then  follows  the  contractor's  return,  showing  a  demand, 
and  recorded  and  certified,  as  in  case  of  the  other  record,  on  the  sixth  of  July, 
1878. 

The  defendant  on  his  pail  introduced  evidence  tending  to  show  that  on  the 
sixth  day  of  July,  1878,  the  name  of  J.  R.  Cutting  was  not  at  the  end  or  bot- 
tom of  the  assessment;  that  the  recollection  of  the  witness  (D.  \i,  Whitte- 
raore)  was  that  it  was  not  at  the  end  of  the  diagram,  but  of  that  fact  the  wit- 
ness was  not  certain ;  that  his  impression  was  the  warrant  was  signed  and 
countersigned. 

We  do  not  find  in  the  record  of  this  cause  any  objection  on  the  part  of  de- 
fendant to  the  introduction  of  this  testimony.  The  statement  of  the  defendant 
in  bis  specification  of  errors  upon  which  he  would  rely  on  his  motion  for  a  new 
trial,  (transcript,  folio  205,)  to  the  effect  that  he  objected  to  the  testimony  and 
excepted  to  the  decision  admitting  it  in  evidenee,  cannot  be  received  as  a 
properly  authenticated  exception.  This  is  but  his  specification  of  an  alleged 
error,  and  which,  upon  turning  to  the  statement,  proves  to  be  without  foun- 
dation. We  do  not  understand  that  the  judge  who  settles  and  certifies  to  the 
correctness  of  a  statement  on  motion  for  a  new  trial  tliereby  gives  validity  to 
the  statement  of  fact  in  the  specifications  of  error.  Tlie  specification  of  er- 
rors is  essential  to  a  statement,  but  its  oftice  under  section  659  of  the  Code  of 
Civil  Procedure  is  to  call  attention  to  the  precise  ground  relied  upon,  and 
not  to  fortify  the  alleged  error  by  a  statement  of  facts  in  its  support.  The 
specifications  may  be  amended  after  the  time  has  expired  for  preparing  and 
settling  the  statement  on  motion  for  a  new  trial.  Low  v.  McCdllan,  64 
Cal.  2. 

But  waiving  tliis  question  entirely,  and  we  fail  to  find  any  error  in  the  ac- 
tion of  the  court  admitting  the  record  of  the  assessment  diagram,  warrant, 
and  return.  Section  18  of  the  act  of  April  4,  1864,  (St.  186i^-64,)  provides 
that  "tiie  records  kept  by  the  marshal  of  said  city,  [Oakland]  in  conformity 
witli  the  provisions  of  this  act,  and  signed  by  him,  shall  have  the  same  force 
and  effect  as  other  public  records,  and  copies  therefrom,  duly  certified,  may 
be  used  in  evidence  with  the  same  effect  as  the  originals."  As  a  public  rec- 
ord, the  evidence  offered  being  fair  on  its  face  and  signed  by  the  marshal,  was 
2)roper  to  be  admitted  in  evidence.  So,  too,  the  certifica*-e  of  record  signed 
by  the  marshal  was  sufficient  to  authenticate  it  as  a  recoixi.  The  finding  of 
the  court  below  being  in  favor  of  plaintiff,  and  tlie  court  having  the  record 
before  it,  with  all  the  evidence  on  the  subject,  we  do  not  feel  at  liberty  to  dis- 
turb the  result  for  this  cause. 

4.  The  several  lots  of  land  of  the  defendant  were  assessed  to  unknown 
owners,  and  tlie  plaintiff  herein,  after  receiving  the  assessment  diagram  and 
warrant,  caused  payment  to  be  demanded  of  defendant  as  follows:  First,  by 
a  demand  upon  the  defendant  ])ersonally;  second,  by  a  demand  niiide  upon 
each  and  every  of  the  assessed  lots,  by  standing  on  the  sidewalk  in  front 
of  and  close  to  the  fence  bounding  such  lots,  but  not  actually  upon  them, 
(unless  such  lots  extended  to  the  middle  of  the  street,)  and  there  make  a  de- 
mand in  an  audible  voice. 

The  statute  of  April  4,  1864,  (St.  1863-64,  p.  338,)  provides  that  the  con- 
tractor or  his  agents  or  assigns  shall  call  upon  the  persons  assessed,  if  they 
can  be  found,  and  demand  payment;  but  whenever  they  cannot  be  found,  "or 
whenever  the  name  of  the  owner  of  the  property  is  stated  as  *  unknown  '  in 
the  iissessment,  then  the  said  contractor,  or  his  agent  or  assigns,  shall  pub- 
licly demand  payment  on  the  premises  assessed."  The  street  seems,  from 
the  record,  to  have  been  filled  in  front  of  the  lots  of  the  defendant,  so  that 
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they,  or  a  part  of  them  at  least,  were  in  a  hollow,  and,  so  far  as  appears,  such 
lots  were  unoccupied. 

The  questions  presented  are:  First,  did  the  lots  in  question  extend  to  the 
middle  of  the  street,  so  that  the  demand  was  in  fact  made  by  a  person  stand- 
ing upon  them?  and,  if  not,  then,  second,  was  tlie  demand  so  made,  contigu- 
ous to  the  premises,  and  capable  of  being  heard  thereon,  but  by  a  person  not 
actually  standing  upon  the  land,  a  sufficient  compliance  with  the  require- 
ments of  the  statute? 

Section  831  of  the  Civil  Code  is  as  folio w^s;  First,  "an  owner  of  land 
bounded  by  a  road  or  street  is  presumed  to  own  to  the  center  of  the  way,  but 
the  contrary  may  be  shown;"  and  by  section  1112  of  the  same  Code  it  is  pro- 
vided that  "a  transfer  of  land,  bounded  by  a  highway,  passes  the  title  of  the 
person  whose  estate  is  transferred  to  the  soil  of  the  highway  in  front  to  the 
center  thereof,  unless  a  different  intent  appears  from  the  grant."  The  con- 
veyance under  which  defendant  holds  the  property  is  not  before  us.  The 
contention  of  appellant  is  that  the  assessment  and  diagram  show  that  the  line 
of  the  lots  runs  along  the  margin  of  the  street,  ami  not  into  it.  The  assess- 
ment describes  the  property  as  "fronting  upon  East  Fourteenth  street,  in 
said  city,"  etc.,  and  the  diagram  Attached  thereto,  and  to  which  reference  is 
made,  simply  shows  the  lots  on  each  side  of  the  street  and  the  several  cross- 
streets.  Were  these  the  only  sources  from  which  to  arrive  at  a  conclusion, 
we  should  doubt  their  sufficiency  to  overcome  the  presumption  of  the  Code; 
but,  turning  to  the  complaint,  we  find  a  specific  description  of  defendant's 
several  parcels  of  land,  from  which  it  appears  that  the  margin  or  line  of  the 
street  is  the  boundary  of  the  land. 

In  Severy  v.  Central  Fac,  jK.  Co.,  51  Cal.  194,  it  was  held  that  where  a  deed 
described  the  conveyed  premises  as  running  '*  thence  along  the  easterly  line  of 
Sacramento  street,  one  hundred  and  fifty  feet,"  and  no  other  language  was 
employed  to  modify  or  affect  this  descriptioui  the  eastern  line  and  not  the 
middle  of  Sacramento  street  was  tiie  boundary.  Maynard  v.  Weeks,  41  Vt. 
617;  Tyler  v.  Hammond,  11  Pick.  193;  0 'iirwf a  v.  ioi/iroj^,  21  Pick.  295. 
Land  described  in  a  deed  as  bounded  by  a  street  will  be  considered  as  bounded 
by  the  center  of  tlie  street,  unless  it  clearly  appears  that  it  was  intended  to 
make  the  side  line  of  the  street  as  a  boundary  instead  of  the  center.  Moody 
V.  Palmer,  50  Cal,  31. 

In  the  present  case  it  does  clearly  appear  from  the  complaint  that  the  side 
line  of  the  street  is  the  boundary.  To  illustrate:  In  assessment  iN'o.  272  the 
land  assessed  is  described  as  follows:  '* Commencing  at  the  point  of  intersec- 
tion of  the  westerly  line  of  Second  avenue  with  the  northerly  line  of  East  Four- 
teenth street;  running  thence,  westerly,  along  said  line  of  East  Fourteenth 
street,  145  feet;  thence,  at  right  angles,  140  feet;  thence,  at  right  angles, 
easterly,  145  feet,  to  the  said  line  of  Second  avenue;  thence  southerly,  along  said 
line  of  Second  avenue,  140  feet,  to  the  point  of  commencement."  With  such 
a  description,  we  hold  the  presumption  that  the  lot  runs  to  the  center  of  East 
Fourteenth  street  and  Second  avenue  is  rebutted.  There  are  four  parcels  of 
land  described,  all  in  like  terms,  and  hence  the  conclusion  is  the  same  as  to 
all  the  parcels. 

As  to  the  sufficiency  of  the  demand  made  by  a  person  not  actually  upon 
the  premises.  It  is  proper  to  say,  before  discussing  this  last  question,  that 
the  demand  made  upon  defendant  personally  was  without  authority  of  law. 
The  statute  provides  but  one  mode  of  making  a  demand  in  cases  where,  as  in 
the  present,  the  property  is  assessed  to  "unknown  owners,"  and  that  Is  by  a 
demand  upon  the  premises.  It  matters  not  that  other  methods  may  be  as 
efficacious  as  the  one  provided.  The  law- makers  have  prescribed  a  method, 
and  the  courts  are  not  at  liberty  to  adopt  a  substitute  therefor.  This  prelim- 
inary question  disposed  of,  it  only  remains  to  determine  the  legality  of  the 
•loniand  upon  the  premises  made  as  hereinbefore  stated. 
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Tlio  language  of  the  statute  is  as  follows:  "Whenever  the  name  of  the 
owner  of  the  lot  is  stated  as  *  unknown '  in  the  assessment,  then  the  said  con- 
tractor, or  his  agent  or  assigns,  shall  publicly  demand  payment  on  the  prem- 
ises assessed."  The  contention  of  the  respondent  is  that,' if  the  person  mak- 
ing the  demand  is  in  such  close  proximity  to  the  premises  that  his  voice  can 
be  heard  thereon,  all  the  objects  of  a  demand  are  attained,  and  that  a  physical, 
corporeal  contact  with  the  premises  by  the  person  making  the  demand  can 
add  nothing  to  its  efficiency,  and  such  seems  to  have  been  the  view  of  the 
coui-t  below.  So  far  as  the  present  case  is  concerned,  at  least,  this  view 
seems  plausible.  We  must,  however,  give  to  this  provision  of  the  statute  an 
interpretation  alike  applicjible  to  all  cases  arising  under  it.  If  the  demand 
may  be  legally  made  by  one  not  actually  upon  the  premises,  then  how  far 
from  such  premises  may  he  remain,  and  the  demand  still  be  held  good?  If 
it  be  answered  that  it  may  be  made  at  any  distance,  provided  the  voice  can 
be  distinctly  heard  upon  the  premises,  the  response  must  be  that  the  effect  of 
this  rule  will  tend  to  substitute  the  opinion  of  the  person  making  the  demand, 
as  to  whether  he  could  be  heard,  for  an  essential  fact  in  the  case,  and  will 
tend  to  open  a  door  for  fraud.  Premises  of  this  character  in  a  city  will  usu- 
ally have  an  occupant,  or  some  person  in  charge,  to  whom  the  presence  of  a 
person  upon  them  in  the  attitude  of  an  apparent  trespasser  will,  in  itself, 
many  times  attract  attention,  and  cause  the  demand  to  be  heard.  Many 
reasons  more  or  less  cogent  might  be  urged  why  the  law-makers  required  a 
demand  to  be  made  upon  the  premises  to  be  charged,  but  it  is  sufficient  to  say 
that  the  statute  so  requires,  and  that,  in  our  opinion,  by  the  term  "on  the 
premises"  the  law-makers  meant,  "by  a  person  on  the  premises." 

This  provision  seems  to  have  been  taken  from  the  rule  of  the  common  law 
in  relation  to  the  demand  of  rent  before  entry  or  ejectment,  where,  in  order  to 
claim  a  forfeiture,  it  was  held  that,  in  the  absence  of  an  agreement  to  the  con- 
trary, a  demand  must  be  made  "upon  the  land,  and  at  the  most  notorious 
place  of  it;"  and  such  demand,  it  is  said,  must  be  made,  although  there  be  no 
person  present  to  answer;  and,  as  the  tenant  had  the  whole  day  upon  which 
the  rent  fell  due  to  make  payment,  the  landlord  or  his  agent,  to  complete  the 
forfeiture,  must  not  "only  make  the  demand  at  the  proper  time  and  place, 
but  must  remain  upon  the  land  and  continue  the  demand,  actually  or  con- 
structively, until  after  sunset."  Wood,  Landl.  &  Ten.  §  452.  And  it  was 
even  held  that  a  pei-sonal  demand  mtide  off  the  land  was  not  sufficient  to  work 
a  forfeiture  of  a  lease.  The  land  was  regarded  as  the  debtor,  and  to  create  a 
forfeiture  for  non-payment  of  rent,  the  demand  must  be  mjide  upon  it.  So, 
in  the  present  case,  the  land  is  charged  with  the  payment  of  the  assessment; 
and,  where  the  owner  is  designated  as  "unknown,"  the  statute  is  imperative 
in  requiring  the  demand  to  be  made  publicly  on  the  premises ,  and  a  demand 
made  near  to,  in  the  neighborhood  of,  or  within  hearing  of,  the  premises  does 
not  satisfy  the  requirements  of  the  statute. 

It  follows  that  the  demand,  as  made,  was  Insufficient,  and  the  judgment  of 
the  court  below,  and  the  order  denying  a  new  triid,  should  be  reversed,  and  a 
new  trial  had. 

We  concur:    Belcher,  C.  C;  Foote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 

NOTE. 

A  deed  bounding  land  by  the  side  of  a  road  conveys  no  title  to  land  within  the  center 
of  the  highway.    Holmes  "v.  Turner's  Falls  Co..  (Mass.)  8  N.  E.  Rep.  (>46. 

As  to  the  construction  of  deeds  in  which  land  is  described  as  bounded  by  a  highway, 
see  Watkins  v.  Lynch,  (Cal.)  11  Pac.  Rep.  808;  O'Brien  v.  King,  (N.  J.)  7  Atl.  Rep.  84; 
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Kolilor  V.  Kleppiiigcr,  (Pa.)  f)  Atl.  Rep.  746,  and  note;  Cleveland  v.  Obenchain,  (Ind.) 
8  y.  E.  Rep.  H2.5;  Chad  wick  v.  Davis,  (Mass.)  8  X.  E.  Rep.  601;  Gaylord  v.  King,  Id. 
696. 

(36  Kau.  113)  


Chicago  &  Atchison  Bridge  Co.  v.  Pacific  Mut.  Tel.  Co.  and  'others. 
iSfiprans  Oovrt  of  Kdnmu,    January  7, 1887.) 

TsLKORAPH  Com PAKiBs— Bridge  over  Navigable  River. 

A  telegraph  company,  in  the  exercise  of  eminent  domain,  instituted  a  proceeding 
to  condemn  and  appropriate  so  much  of  a  bridge  as  was  necessary  to  support  a  line 
of  niaf^netic  telegraph  proposed  to  be  built,  and  for  the  construction,  maintenance, 
and  oiieration  of  the  same.  The  bridge  was  built  in  pursuance  of  state  and  national 
legislation,  and  spans  the  Missouri  river  at  Atchison,  Kansas,  where  the  river  is 
navigable,  and  where  it  divides  the  states  of  Kansas  and  Missouri.  The  company 
owning  the  bridge,  claiming  that  the  condcnmation  proceeding  was  without  au- 
thority of  law,  brought  an  action  to  enjoin  the  same,  and  to  prevent  any  interfer- 
ence with  the  bridge.  Held  that,  before  the  telegraph  company  can  construct  its 
line  at  the  point  named,  it  must  file  with  the  postmaster  general  a  written  accept- 
ance of  the  restrictions  and  obligations  imposed  by  congress  in  **An  act  to  aid  in  tne 
construction  of  telegraph  lines,  and  to  secure  to  the  government  the  use  of  the 
same  for  postal,  military,  and  other  purposes,"  approved  July  24, 1866,  and  that  the 
failure  to  file  such  acceptance  is  fatal  to  the  condemnation  proceeding. 

{9yUabut  by  the  Ckmrt) 

Error  from  Atchison  county. 

Everest  &  Waggener,  for  plaintiff  in  error.  Jeu^kson  c&  Royse,  for  defend- 
ants in  error. 

Johnston.  J.  This  proceeding  is  brought  by  the  Chicago  &  Atchison 
Bridge  Company  to  reverse  the  ruling  of  the  district  court  of  Atchison  county 
dis'solving  a  temporary  injunction  which  had  been  allowed  agiiinst  the  Pacific 
Mutual  Telegraph  Company,  and  also  Churchill  J.  White,  £.  G.  Armsby,  and 
£d.  W.  Howe,  who  had  been  appointed  commissioners  in  a  condemnation 
proceeding.  On  the  twenty-first  day  of  May,  1886,  the  Pacific  Mutual  Tele- 
graph Company  presented  a  petition  to  the  judge  of  the  district  court  of  Atchi- 
son county  asking  the  appointment  of  three  commissioners  to  appraise  the 
value  of  the  property  proposed  to  be  taken,  and  to  assess  the  damage  that  the 
bridge  company  might  sustain  by  the  appropriation  of  "so  much  of  the  rail- 
road and  highway  bridge  which  spans  the  Missouri  at  the  city  of  Atchison, 
and  which  extends  from  the  west  bank  of  said  river,  in  the  state  of  Kansas, 
to  the  east  bank  thereof,  in  the  state  of  Missouri,  as  may,  from  time  to  time, 
be  deemed  necessary  for  the  construction,  maintenance,  and  operation  of  a 
line  of  magnetic  telegraph,  and  to  erect  poles,  piers,  abutments,  arm*s,  brack- 
ets, wires,  and  such  other  necessary  fixtures  for  a  magnetic  telegraph  as  may, 
from  time  to  time,  be  deemed  necessary;  and  after  the  same  is  erected,  and 
when  necessary,  to  go  upon  said  property  to  repair  the  said  line  of  magnetic 
telegraph. "  The  petition  gave  the  details  of  the  plan  and  materials  to  be  used 
in  the  construction  of  the  line,  and  the  manner  by  which  the  wires  would  be 
attached  to  and  supported  upon  the  bridge.  The  application  of  the  telegraph 
company  was  granted,  and  commissioners  were  appointed,  who  gave  notice 
that,  at  a  stated  time,  they  would,  in  accordance  with  the  prayer  of  the  peti- 
tion, proceed  to  make  appraisement  of  the  property  to  be  taken,  and  to  assess 
the  damages  of  the  bridge  company  by  reason  of  the  construction  of  the  line 
on  the  structure  of  the  bridge  company,  when  the  present  action  was  begun, 
and  the  temporary  injunction  allowed.  On  the  motion  of  the  defendants,  the 
temporary  injunction  was  vacated  and  discharged,  and  this  ruling  is  the  sub- 
ject of  complaint. 

The  bridge  to  which  the  telegraph  company  proposes  to  attach  its  wires  is 
owned  by  the  Chicago  &  Atchison  Bridge  Company,  a  consolidated  company 
existing  under  the  laws  of  Kansas  and  Missouri.  It  was  built  across  the 
Missouri  river  at  the  city  of  Atchiscm,  where  the  river  is  navigable*  and 
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where  it  divides  the  states  of  Kansas  and  Missouri.  It  appears  that,  under 
an  act  of  congress  authorizing  the  construction  of  the  Pacific  Railroad  sys- 
tern,  there  was  granted  to  certain  railroads  the  right  and  franchise  to  con- 
struct a.  bridge  over  the  Missouri  river  at  Atchison,  Kansas,  and  the  manner 
of  its  construction  was  therein  provided.  13  St.  at  Large,  c.  216,  8  9.  Aft- 
erwards the  privileges,  rights,  and  franchises  granted  by  that  act  to  the  rail- 
road companies  for  the  building  of  the  bridge  were  transferred  to  the  bridge 
company,  upon  the  conditions  that  the  bridge  should'  be  constructed  in  the 
manner  provided  by  congress,  and  the  bridge  company  accepted  the  transfer, 
and  assumed  the  obligations  of  the  railroad  companies,  and  thereafter  con- 
structed and  completed  the  bridge  in  accordance  with  the  terms  and  condi- 
tions of  the  act  of  congress,  and  of  the  assignment.  Tiie  act  of  congress  re- 
quired the  bridge  to  be  built  with  suitable  and  proper  draws  for  the  passage 
of  steam-boats,  and  in  such  manner  as  not  to  impair  the  usefulness  of  the 
river  for  navigation  to  any  greater  extent  than  such  structures  of  the  most 
approved  character  necessarily  do.  The  bridge  was  built  with  a  draw  span, 
and  the  telegraph  company  claimed  that  the  manner  In  which  it  proposed  to 
construct  and  attach  its  line  to  the  bridge  would  not  interfere  with  the  turn- 
ing of  the  draw  span,  nor  with  the  performance  of  the  duties  owing  by  the 
bridge  company  to  the  general  goverhment.  The  bridge  company  denies  the 
validity  of  the  condemnation  proceeding,  and  insists  that,  for  several  rea- 
sons, the  injunction  should  have  stood,  and  been  made  perpetual. 

It  is  claimed  that  the  bridge  is  already  devoted  to  a  public  purpose,  and  can- 
not be  taken  for  another  and  different  purpose  than  that  contemplated  by  the 
charter  and  the  act  of  congress  under  which  it  was  built.  It  is  urged  that, 
if  the  bridge  is  burdened  with  the  lines  of  the  telegraph  company,  the  use  and 
purpose  for  which  the  bridge  was  built  will  be  impaired  and  destroyed,  and 
the  plaintiff  will  be  obstructed  in  discliarging  the  obligation  which  it  owes 
to  the  federal  government.  It  is  also  said  that  no  necessity  exists  for  the 
building  of  its  line  upon  this  bridge;  and,  among  other  objections  and  com- 
plications, the  plaintiff  suggests  that  if  the  defendant  acquires  the  right  in 
the  bridge  which  it  seeks,  and  it  sliould  become  necessary  to  remodel  the  en- 
tire structure,  the  defendant  might  interfere,  and  prevent  it  from  being  done. 
Counsel  for  the  bridge  company  say  that  "such  condemnation  would,  in  any 
event,  make  a  joint  proprietorship  between  the  bridge  company  and  the  tele- 
graph company,  with  paramount  right  in  neither.  In  case  of  necessary  re- 
pairs of  the  bridge,  how  shall  the  necessary  expense  of  such  repairs  be  paid? 
Who  shall  determ i ne  the  necessity  of  such  repairs ?  If  the  telegraph  company 
gets  the  right  to  appropriate  so  much  of  said  bridge,  from  time  to  time,  as  it 
may  deem  necessary,  this  is  a  perpetual  right,  and  in  fact,  if  not  in  law,  con- 
stitutes ownership, — at  least,  proprietorship.  In  that  event,  which  company 
shall  pay  the  taxes?  If  both,  in  what  proportion?  Wlio  shall  insure  the 
bridge?  If  the  telegraph  company  has  an  insurable  interest,  what  is  its  pro- 
portion?" 

We  need  not  decide  in  this  case  whether  this  and  other  telegraph  and  tele- 
phone companies  can  place  their  wires  and  fixtures  upon  a  structure  which 
may  not  have  been  built  with  reference  to  supporting  such  burdens,  and 
which  is  already  devoted  to  a  specific  public  use.  We  also  pass  over  the  ques- 
tion of  necessity,  and  shall  not  undertake  to  determine  whether  the  char- 
acteristics of  the  country  in  and  about  Atchison  require  tlie  use  of  the  plain- 
tiff*s  bridge  in  order  to  afford  the  telegraph  company  an  entrance  to  the  state 
and  city,  or  whether  the  telegraph  company  can,  by  the  building  of  posts  or 
piers  in  the  river  or  upon  the  banks,  or  upon  some  of  the  islands  of  the  river, 
gain  an  entrance  into  the  state  without  interference  with  property  in  public 
use.  These  and  other  questions  that  have  been  presented  are  purposely  passed 
over,  for  the  reason  that  a  preliminary  and  essential  step  which,  in  any  event, 
is  necessary  to  the  validity  of  the  condemnation  proceeding  has  beeti  omitted* 
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It  is  admitted  that  the  Missouri  river  is  a  navigable  one;  and,  under  the  com- 
mercial clause  of  the  federal  constitution,  the  power  of  congress  over  such 
rivers,  and  in  regard  to  the  bridging  of  the  same,  is  supreme.  It  will  also  be 
conceded  that  the  telegraph  is  an  instrumentality  of  commerce;  and,  under 
the  same  constitutional  provision,  it,  like  other  commercial  agencies  engaged 
in  interstate  traffic,  comes  within  the  protection  and  regulating  power  of  con* 
gress.  Telegraph  Co,  v.  Texas,  105  U*  S.  460.  Upon  the  subject  of  tele- 
gntphs,  congress  has  taken  affirmative  action,  and  has  given  authority  and 
provided  how  and  upon  what  conditions  telegraph  lines  may  be  constructed 
over  and  across  the  navigable  streams  and  waters  of  the  United  States.  14 
U.  S.  St.  at  Large,  o.  230.  Section  4  of  that  act  provides  that,  "before  any 
telegraph  company  shall  exercise  any  of  the  powers  or  privileges  conferred 
by  this  act,  such  company  shall  file  their  written  acceptance  with  the  post- 
master  general  of  the  restrictions  and  obligations  required  by  this  act."  The 
defendant  is  seeking  to  avail  itself  of  the  privileges  of  this  act  by  construct- 
ing a  telegraph  line  from  the  state  of  Missouri  into  the  state  of  Kansas,  over 
a  navigable  stream,  without  complying  with  its  requirements.  The  obligar 
tions  and  restrictions  to  be  accepted  are  important  in  their  character,  one  of 
which  is  that  the  telegraph  line  should  be  so  constructed  and  operated  as  not 
to  obstruct  the  navigable  streams  and  waters,  or  interfere  with  the  travel  on 
the  military  and  post  roads.  Congress  has  intervened,  and  has  seen  fit  to 
make  the  filing  of  a  written  acceptance  an  essential  prerequisite  to  the  build- 
jng  of  a  telegraph  line  over  a  navigable  stream,  and  to  the  enjoyment  of  the 
privileges  conferred  by  that  act,  and  its  authority  is  paramount.  The  peti^ 
tion  of  the  telegraph  company  in  the  condemnation  proceeding  does  not 
show  that  the  written  acceptance  was  filed,  and  in  argument  counsel  for  the 
telegraph  company  practically  concede  that  it  was  not  done;  and  hence  we 
must  hold  that  the  proceedings  were  invalid,  and  that  the  injunction  should 
have  been  continued. 

The  ruiing  of  the  court  in  vacating  the  temporary  injunction  theretofore 
allowed  will  be  reversed,  and  the  cause  remanded  for  such  further  proceed- 
ings as  may  properly  be  taken. 

(All  the  justtces  concurring.) 

04  Or.  126) 

Walkbb  o.  Goldsmith  and  others. 
(Supreme  Qnart  of  Oregvn.    November  11,  1886.) 

t*  QUARDIAN  AKD  WaBO — SaLB — ^APFOINTMBNT — COLLATKBAL  AlTAOK  —  GkH.  LaWS  Ob. 

882,2  20. 

under  section  20,  Gen.  Laws  Or.  882,  providing  that  where,  in  an  action  relatine 
to  land  sold  by  a  gnardian,*  ward  contests  the  validity  of  the  sale,  the  same  shall 
not  be  avoided  on  account  of  any  irregularitv  in  the  prooeedings,  provided  it  shall 
appear  that  the  guardian  was  licensed  to  make  the  sale  by  a  court  of  competent  ja- 
nsuiction,  hetd^  that  the  appointment  of  the  guardian  cannot  be  attacked  collat- 
erally. 

X  Sahb— Pleadino — Kkoobd  of  Sale. 

When  the  question  of  the  yalidity  of  a  sale  of  real  estate  of  a  minor,  made  under 
order  of  a  county  court,  arises  collaterally,  the  sale  will  be  sustained  where  the 
pleadinfpi  do  not  attack  the  proceedings,  and  where  the  record  on  its  £ftce  discloses 
jurisdiction  of  the  subject-matter  and  of  the  parties. 

t,  Sams— FflTlTioir. 

A  petition  for  the  sale,  by  a  guardian,  of  a  ward's  estate,  is  sufficient  to  give  the 
court  iurisdiction,  If  it  states  any  cause  that  will  authorize  the  sale,  and  is  not  im- 
pairea  by  the  statement  of  causes  for  which  the  sale  cannot  be  authorized.  (On  re- 
hearing.) 

4.  Sam*— Kono»— PuBLicATiON--CnriL  Oon«  Ob.  J  288,  Subd.  2. 

Civil  Code  Or.  }  288,  subd.  SL  requiring  publication  of  the  notice  of  sale  of  real 
property  under  execution  for  four  weeks  sacoessively,  does  not  require  the  notioe 
to  be  given  tot  four  weeks  next  preceding  ths  sale,    (On  rehearing.) 
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5.  Same— Irregularities — Jurisdiction. 

Where  there  is  a  matter  of  substance  on  which  jurisdiction  can  hinge,  mere  errors 
and  defects,  altliough  material  in  some  respects,  but  which  might  have  been  avoideil 
on  appeal,  cannot  avail  to  condemn  a  judicial  proceeding,  (a  guardian's  sale,)  when, 
by  lapse  of  time,  an  appeal  is  barred  which  has  become  the  foundation  of  title  to 
property.     (On  relieanng.) 

6.  Lis  Pendens— Conveyance  after  Suit  Pursuant  to  Purchase  before. 

Defendant's  ancestor  purchased  lands  in  1878,  hut  did  not  obtain  a  conveyance  till 
May  6. 1880.  May  5, 18K0,  his  grantor  brought  suit  to  quiet  title  to  said  land  against 
plamtifTs  grantors,  in  whicli  action  plaintitfs  grantors  prevailed.  Hefd,  defendant 
had  a  good  title,  as  against  plaintifT,  since  defendant's  ancestor  was  not  a  purchaser 
subsequent  to  the  action  begun  by  his  grantor,  and  was  therefore  not  bound  by  the 
suit;  and,  further,  since  defendants'  and  plaintiffs  equities  were  equal,  defendants* 
legal  title  would  prevail. 

7.  Same — ^When  Notice,  and  of  What. 

A  Hs  pendent  o-penteA  as  notice  only  from  the  time  the  complaint  is  filed,  and 
the  summons  is  served,  and  of  such  facts  as  are  alleged  in  the  pleadings.  (On  re- 
hearing.) 

8.  ApPEAii — Rehearing — Claimino  Decree  Appealed  from  not  Final. 

On  rehearing,  heldj  after  parties  appear  before  the  supreme  court,  and  argue  a 
cause  on  its  merits,  and  a  final  judgment  of  said  court  is  entered,  it  is  too  late  for 
respondents  to  claim  that  the  decree  appealed  from  was  not  final. 

0.  Partition— Pleading — Fraudulent  Guardian's  Sals. 

Where,  in  an  action  for  partition  of  real  property,  the  validity  of  a  guardian's 
sale  is  disputed,  the  question  of  fraud  therein  cannot  be  raised  if  there  are  no  plead- 
ings or  issues  on  that  subject.    (On  rehearing.) 

Appeal  from  circuit  court,  Multnomah  county. 
Partition. 

P.  L.  Willis,  for  W.  B.  Walker.  J.  JT.  Kelly  and  Geo.  Hu  Williams,  for 
the  Goldsmiths.    Seneca  Smith,  for  W.  Gilliland  and  others. 

Stkauan,  J.  The  plaintiff  brings  this  suit  to  obtain  partition  of  the  east 
half  of  the  Danforth  Balch  donation  land  claim,  situate  in  Multnomah  county, 
Oregon.  He  alleges  that  he  is  the  owner  of  11335-100000  of  said  claim;  that 
Louis  Goldsmith  is  the  owner  of  one-quarter;  that  Max  Goldsmith  is  the 
owner  of  one-quarter;  that  L.  W.  Gilliland  is  the  owner  dt  17067-100000; 
that  Seneca  Smith  is  the  owner  of  95S3-100000;  and  that  Anna  Hamilton  and 
Emma  Dickinson  each  own  one -twentieth. 

The  defendants  Louis  Groldsmith  and  Max  Gk)ld9mith  answered  together, 
denying  the  material  allegations  of  the  complaint,  except  that  Max  Goldsmith 
is  the  owner  of  one-fourtli  of  the  real  property  described,  and  Louis  Groldsmith 
is  the  owner  of  flve-eighths  thereof.  Their  answer  then  alleges  that  the  de- 
fendant Max  Goldsmith  is  the  owner  in  fee  of  an  undivided  one-quarter  of 
said  real  property,  and  that  the  defendant  Louis  Goldsmith  is  the  owner  in 
fee  of  the  undivided  flve-eighths  of  said  real  property  described  in  the  com- 
plaint, and  that  the  defendants  L.  W.  Gilliland,  Seneca  Smith,  Emma  Dick- 
inson, Anna  Hamilton,  and  P.  L.  Willis  are  the  owners  in  fee  of  the  undi- 
vided one-eighth  of  said  premises;  and  that  they  have  not  together,  nor  has 
either  of  them,  any  other  right,  title  to,  or  interest  in  said  real  estate;  but 
these  defendants  have  no  knowledge  or  information sudicient  to  forma  belief 
as  to  the  rights  of  the  said  Gilliland,  Smith,  Dickinson,  Hamilton,  and  Willis, 
as  between  themselves. 

The  plaintiff's  reply  denies  that  Willis  owns  any  part  of  said  real  property, 
or  that  he  has  any  interest  therein.  It  also  puts  in  issue  the  residue  of  the 
new  matter  contai  ned  in  the  answer.  The  defendants  Dickinson,  Smith,  and 
Hamilton  answered,  admitting  their  interest  as  alleged.  Upon  these  issues  the 
case  was  tried  in  the  court  below,  where  a  decree  for  the  partition  of  said  real 
property  was  entered  substantially  in  accordance  with  the  prayer  of  the  plain- 
tiff's complaint.  By  said  decree  the  court  find  that  the  land  to  be  partitioned 
contained  172.96  acres,  and  that  the  several  parties  plaintiff  and  defendant 
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owned  tlie  same  as  tenants  in  common  in  the  proportions  alleged  in  the  com- 
plaint. 

From  this  statement  of  the  pleading  it  will  readily  be  perceived  that  the 
only  real  contention  is  between  the  defendant  Louis  Goldsmith  and  his  co-de- 
fendants, Gilliland,  Smith,  Dickinson,  and  Hamilton,  and  the  plaintiff,  as  to 
the  ownership  of  the  undivided  three-eighths  in  issue  between  them.  The 
pleadings  admit  that  he  owns  two-eighths  or  one-quarter,  but  they  deny  that 
he  owns  the  other  tliree-eighths  which  he  claims;  and  that  is  the  only  contro- 
verted question  we  are  called  upon  to  determine. 

It  is  conceded  by  all  that  on  the  fourth  day  of  October,  1870,  one-half  of  the 
land,  including  the  three-eighths  in  controversy,  belonged  either  to  J.  H. 
Mitchell  or  to  John  Danforth,  Louis  and  Emma  Balch,  children  of  Danforth 
Balch,  then  deceased,  and  of  Mary  Jane  Baich,  who  died  in  1875,  and  that, 
unless  it  then  belonged  to  Mr.  Mitchell,  it  does  not  now  belong  to  Louis  Gold- 
smith, and  that  Mr.  Mitchell  then  owned  a  life-estate  in  said  land  for  tlie  life 
of  said  Mary  Jane  Balch,  with  a  right  to  the  possession  of  the  whole  during 
the  continuance  of  said  life-estate;  that  on  the  fourth  day  of  October,  1870, 
Mitchell  conveyed  to  B.  Goldsmith,  for  the  consideration  of  $15,000,  all  his 
right,  title,  and  interest  of,  in,  and  to  the  said  premises,  and  that  on  the 
twenty-sixth  day  of  October,  1870,  said  B.  Goldsmith  sold  to  P.  Wasserman 
all  his  right  and  title  and  interest  in  said  real  pi-operty  for  $10,000,  except  the 
said  life-estate,  which  last  estate  terminated  with  the  death  of  Mary  Jane 
Balch  in  1875.  On  the  twelfth  day  of  July,  1871,  for  the  consideration  of 
$1,000,  Wasserman  sold  and  conveyed  all  his  right,  title,  and  interest  in  said 
real  property  to  Joseph  Teal.  The  interest  that  is  claimed  which  passed  by 
these  mesne  conveyances  to  Teal  was  the  same  interest  that  was  sold  by  0.  S. 
Silvers,  as  guardian  of  Danforth  Balch,  Emma  Balch,  John  Balch,  and  Louis 
Balch  on  the  twenty-fourth  day  of  September,  1870,  to  John  H.  Mitchell.  If 
the  county  court  of  Multnomah  county  had  jurisdiction  to  order  the  sale  of 
the  interest  of  said  heirs,  then,  for  all  the  purposes  of  this  case,  Mitchell  ac- 
quired their  interest.  The  interest  which  the  defendants  Gilliland,  Smith, 
Dickinson,  Hamilton,  and  the  plaintiff,  Walker,  represent  in  this  case,  is 
whatever  interest  they  have  acquired  through  mesne  conveyances  from  the 
four  children  of  Danforth  Balch,  above  named,  or  such  as  the  defendant  Emma 
Dickinson  has  in  her  own  right,  and  their  present  interest  depends  on  the  va- 
lidity of  the  guardian's  sale  above  referred  to,  and  the  effect  to  be  given  to  the 
decree  of  this  court  in  the  case  of  Teal  v.  Dickinson,  and  in  the  case  of 
Same  v.  Same,  which  cases  appear  to  have  been  consolidated,  and  one  decree 
rendered  disposing  of  both  causes  in  the  same  manner.  If  the  guardian's 
sale  above  referred  to  is  a  nullity,  or  if  the  decree  in  the  causes  last  named 
was  binding  upon  Solomon  Goldsmith,  or  affected  his  interest,  then  the  plain- 
tiff, and  these  defendants,  whose  title  depends  on  the  same  questions,  are  en- 
titled to  have  partition  of  said  premises  as  prayed;  otherwise  the  defendant 
Louis  Goldsmith  is  entitled  to  five-eighths  of  said  real  property,  and  must 
have  partition  thereof  as  prayed  by  him  and  Max  Goldsmith  in  their  separate 
answer. 

And,  first,  as  to  the  guardian's  sale.  The  entire  record  of  the  county  court 
of  Multnomah  county  in  that  matter  has  been  offered  in  evidence  in  this 
cause,  and  we  have  carefully  examined  it.  No  substantial  defect  or  irregu- 
larity wtis  pointed  out  to  us  upon  the  argument,  and  we  have  discovered 
none.  The  county  court,  at  the  time  it  made  the  order  of  sale  in  question,  ap- 
pears from  the  record  to  have  acquired  jurisdiction  of  the  subject-matter,  and 
of  the  persons  to  be  affected  by  its  orders  and  decrees.  The  sale  was  regularly 
made,  reported  to  the  court,  and  on  the  third  day  of  October,  1870,  duly  con- 
firmed by  said  court;  and  the  guardian  was  directed  to  execute  and  deliver  a 
deed  to  J.  H.  Mitchell,  the  purchaser,  for  the  property  purchased  by  him. 

Upon  the  argument  two  points  of  objection  were  suggested  against  the 
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validity  of  the  sale.  The  first  was  that,  at  the  time  C.  8.  Silvers  was  ap- 
pointed guardian  of  said  minors,  they  were  not  residents  or  inliabitants  of 
Multnomah  county;  and  the  other  objection  is  that  J.  H.  Mitchell  was  not 
authorized  to  purchase,  because  he  was  one  of  the  attorneys  for  the  guardian, 
and  that  there  was  some  kind  of  fraud  practiced  between  the  attorney  and 
the  guardian.  But,  if  it  were  competent  to  raise  these  questions  between 
the  parties  now  before  the  court,  it  has  not  been  done.  The  pleadings  in  this 
suit  are  silent  on  both  points.  They  contain  no  allegations  of  fraud,  or  .other 
allegations  tending  to  impeach  the  jurisdiction  of  the  oounty  court  of  Mult- 
nomah county  in  decreeing  said  sale. 

But,  if  this  sale  can  be  attacked,  it  must  be  on  some  one  or  all  of  the  grounds 
specified  in  the  statute.  The  section  on  the  subject  is  as  follows:  "Sec.  20. 
In  the  case  of  an  action  relating  to  any  estate  sold  by  a  guardian  under  the 
provisions  of  this  chapter,  in  which  the  ward,  or  any  person  claiming  under 
him,  sh^l  contest  the  validity  of  the  sale,  the  same  shall  not  be  avoided  on 
account  of  any  irregularity  in  the  proceedings,  provided  it  shall  appear  (1)  that 
the  guardian  was  licensed  to  make  the  sale  by  a  court  of  competent  Jurisdic- 
tion; (2)  that  he  gave  a  bond  that  was  approved  by  the  county  Judge;  (3)  that 
he  took  the  oath  prescribed  by  tliis  chapter;  (4)  that  he  gave  notice  of  the 
time  and  place  of  sale,  as  prescribed  by  law ;  and  (5)  that  the  premises  were 
Bold,  accorrllngly,  at  public  auction,  and  are  held  by  one  who  purchased  them 
in  good  faith.  '*    Gen.  Laws,  882,  §  20. 

In  a  case  arising  under  a  similar  statute  in  the  state  of  Minnesota,  the  ap- 
pointment of  a  guardian  was  not  allowed  to  be  attacked  coliatemlly,  DavU 
V.  Hudson,  29  Minn.  27;  S.  G.  11  N.  W.  Rep.  136.  We  therefore  hold  that 
this  record  is  sufficient,  and  that,  by  virtue  of  said  guardian's  sale,  and  th«i 
mesne  conveyances  offered  in  evidence  on  the  part  of  the  defendant  Louis 
Goldsmith,  Joseph  Teal  acquired  four-eighths  of  the  east  half  of  the  Danforth 
Batch  donation  land  claim  mentioned  in  the  pleadings. 

The  effect  of  the  decree  of  this  court  against  Teal,  above  referred  to,  upon 
the  interest  of  the  defendant  Louis  Goldsmith  remains  to  be  considered. 

On  the  fifth  day  of  May,  1880,  Joseph  Teal  filed  his  complaint  in  the  circuit 
court  of  Multnomah  county,  Oregon,  against  Frank  Dickinson  and  Emma 
Dickinson,  his  wife,  formerly  Emma  Balch,  James  G«  Chapman,  Danforth 
Balch,  and  Louis  Balch,  to  quiet  his  title  to  a  half  interest  in  said  east  half  of 
said  donation  land  claim,  which  half  interest  included  the  three-eighths  now 
in  controversy.  On  the  sixth  day  of  May,  1880,  the  summons  in  said  suit  was 
-regularly  served  on  the  defendant  Chapman.  On  the  fifteenth  day  of  May, 
1880,  a  stipulation  was  signed  by  the  attoriieys,  whereby  it  was  agreed  that 
John  Balch,  Louis  Balch,  and  James  G.  Chapman  should  have  until  the  sec- 
ond Monday  of  the  next  term  of  court  thereafter  in  which  to  plead,  and  the 
said  James  G.  Chapman  then  entered  his  appearance  for  himself,  and  as  at- 
torney for  the  defendants  John  and  Louis  Balch.  On  the  fifteenth  day  of 
July,  1880,  said  defendants  filed  their  answer.  On  the  second  day  of  January* 
1877  or  1878,  Joseph  Teal  and  Solomon  €k)ldsmith,  of  San  Francisco,  entered 
into  an  agreement  in  writing,  whereby,  in  consideration  of  one  dollar,  the  re- 
ceipt of  which  was  thereby  acknowledged,  and  for  divers  other  valuable  oon- 
Biderations,  whereby  the  said  Joseph  Teal  agreed,  for  himself,  his  heirs,  ex- 
ecutors, and  administrators,  to  make,  execute,  and  deliver  to  said  Solomon 
Goldsmith,  his  heirs,  executors,  administrators,  and  assigns,  quitclaim  deeds 
to  and  for  all  the  real  property  described  in  said  writing,  including  the  four- 
eighths  of  the  Balch  claim  heretofore  mentioned.  By  the  said  writing,  the 
said  Tea]  also  obligated  himself  to  convey  to  said  Solomon  Croldsmith  a  large 
amount  of  personal  property,  nituate  in  tliis  state;  said  conveyances  to  be  ex- 
ecuted by  said  Teal  as  soon  as  money  enough  was  realized  out  of  said  real  and 
personal  property  to  pay  off  the  full  amounts  of  certain  claims  specified  in 
said  writing,  due  by  Teal.    It  also  appears  that  on  the  sixth  day  of  April,  1880» 
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Solomon  Goldsmith  commenced  a  suit  in  the  circuit  court  of  the  United  States 
for  the  district  of  Oregon,  founded  on  the  said  agreement,  and  that  on  the 
same  day  a  restraining  order  was  allowed  against  tlie  defendant  Teal,  and  he 
was  also  required,  within  10  days  after  tiie  service  of  the  said  order,  to  show 
cause  why  a  receiver  should  not  be  appointed  as  prayed  in  said  bill  of  com- 
plaint. It  also  Hppeara  that  said  suit  was  for  an  accounting  and  for  convey- 
ance. It  also  appears  that  on  the  sixteenth  day  of  April,  1880,  the  plaintiff 
in  said  suit  applied  to  said  court  for  leave  to  withdraw  the  same,  without 
prejudice,  for  the  purpose  of  amicably  settling  the  controversy,  and  said  mo- 
tion was  allowed,  and  the  bill  of  complaint  was,  by  leave  of  the  court,  with- 
drawn from  the  files.  It  also  appears  that  on  the  sixth  day  of  May,  1880, 
Joseph  Teal  and  wife  conveyed  by  deed  all  their  right,  title,  and  interest  to 
i^olomon  Goldsmith  of,  in,  and  to  the  undivided  three-fourths  of  said  east  half 
of  said  donation  claim. 

The  deposition  of  Solomon  Goldsmith  was  taken  in  this  suit,  in  which  he 
testifies,  in  answer  to  interrogatories,  substantially  as  follows:  "Purchased 
an  interest  in  the  Danforth  Balch  donation  land  claim  in  1877  or  1878.  I 
bought  an  undivided  one-half  of  an  undivided  three-fourths  of  the  east  lialf 
of  the  donation  land  claim  of  Danforth  Balch  from  Joseph  Teal  and  Bernard 
Goldsmith  in  1877  or  .1878.  I  paid  040,000.  I  had  indorsed  notes  to  the 
amount  of  040,000  for  Joseph  Teal  and  Bernard  Goldsmith.  I  paid  these 
notes  at  maturity.  Then  Joseph  Teal  gave  me  a  written  contract  that,  upon 
the  surrender  of  these  notes,  he  would  give  a  deed  of  said  property.  I  tendered 
him  the  notes  through  my  agent  Bernard  Goldsmith,  but  he  refused  to  exe- 
cute a  deed.  I  then  commenced  a  suit  in  the  United  States  district  court  of 
Oregon,  in  1880,  when  he  executed  the  deed."  Also,  further:  "1  hada  writ- 
ten contract  with  Joseph  Teal,  which  was  surrendered  to  him  at  the  time  of 
making  the  deed.  I  have  no  copy,  and  don't  know  whether  my  agent,  Ber- 
nard Goldsmith,  has  or  not."  It  also  appears  from  his  evidence  that  the 
S40,000  was  paid  for  said  interest  two  or  three  years  before  the  deed  was  exe- 
cuted, and  that,  at  the  time  of  said  payment,  he  had  no  knowledge  or  notice 
of  any  kind  that  the  Batches  claimed  any  interest  in  said  real  property,  and 
that  he  never  heard  of  said  claim  until  after  Joseph  Teal  commenced  his 
suit.  It  also  appears  that  Louis  Goldsmith  purchased  this  interest  of  Solomon 
Goldsmith  for  $40,000;  and  on  all  of  these  points  Solomon  Goldsmith  is  cor- 
roborated by  Louis  Goldsmith,  whose  deposition  was  also  taken. 

We  are  now  prepared  to  consider  the  effect  of  the  decree  of  this  court  upon 
Goldsmith's  interest  rendered  in  the  case  of  Teal  v.  Dickinson.  It  is  claimed 
by  the  respondents  that  Goldsmith  was  a  lis  pendens  purchaser,  and  was 
thei-efore  bound  by  the  decree  rendered  against  Teal,  from  whom  he  received 
his  deed.  There  is  no  statute  in  this  state  declaring  the  effect  of  a  decree 
upon  the  title  or  interest  of  a  lis  pendens  purchaser,  and  therefore  the  cjm- 
mon-law  rule  will  prevail. 

Chancellor  Kent,  in  Murray  v.  Balloti,  1  Johns.  Ch.  676,  states  the  rule 
thus:  "The  established  rule  is  that  a  lis  pendens,  duly  prosecuted,  and  not 
collusive,  is  notice  to  a  purchaser  so  as  to  affect  and  bind  his  interest  by  the 
decree;  and  the  lis  pendens  begins  from  the  service  of  the  subpoena  after  the 
bill  is  filed."  And  a  late  writer  states  the  doctrine  thus:  "During  the  pend- 
ency of  an  equitable  suit,  neither  party  to  the  litigation  can  alienate  the 
property  in  dispute  so  jus  to  affect  the  rights  of  his  opponent.  This  brief 
proposition  in  reality  contains  the  entire  doctrine."   2  Pom.  Eq.  Jur.  §  633. 

H  the  title  derived  from  Teal  by  Solomon  Goldsmith  is  within  this  rule, 
then  he,  and  all  who  have  succeeded  to  his  interest,  would  be  bound  by  the 
decree  rendered  in  that  suit;  otherwise  he  was  a  stranger  to  the  proceeding, 
and  his  interest  remained  unaffected  by  the  decree. 

The  rule  and  the  exception  are  thus  stated  in  Hopkins  v.  McLarefti,  4 
Cow.  678,  679:   "The  doctrine  of  Us  pendens  applies  only  when  a  third  per^ 
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son  attempts  to  intrude  into  a  controvei-sy  by  acquiring  an  interest  in  the 
matter  in  litigation  pending  the  suit.  The  rule  as  given  by  Chancellor  Kent 
in  the  case  of  Murray  v.  Lylburn,  2  Johns.  Ch.  445,  is  that  any  interest  ac- 
quired in  the  subject-matter  of  a  suit  pending  the  suit  is  so  far  considered  as 
a  nullity  that  it  cannot  avail  against  the  plaintiff's  title.  The  reason  of  the 
rule  is  that,  if  a  transfer  of  interest  pending  a  suit  were  to  be  allowed  to  af- 
fect the  proceedings,  there  would  be  no  end  to  litigation;  for  as  soon  as  a  new 
party  was  brought  in  he  might  transfer  to  another,  and  render  it  necessary  to 
bring  that  other  before  the  court,  so  that  a  suit  might  be  interminable.  So 
that  neither  the  rule,  nor  the  reason  of^  the  rule,  applies  to  the  case  under 
consideration.  The  interest  of  the  appellant  in  the  mortgage  was  not  a  vol- 
untary acquisition  by  him  pending  the  suit.  His  interest  subsisted  long  be- 
fore the  suit  was  commenced,  and  ought  not,  in  my  opinion,  to  have  been 
considered  as  a  nullity." 

And  so,  in  Parks  v.  Jackson,  11  Wend.  442,  Senator  Seward,  who  deliv- 
ered the  prevailing  opinion  in  the  court  for  the  correction  of  errors,  said: 
"This  objection  needs  no  other  answer  than  that,  in  order  to  take  this  case 
out  of  the  rule  of  lis  pendens,  it  is  only  necessary  that  the  persons  sought  to 
be  affected  by  the  decree  should  have  a  subsisting  interest  in  the  premises, 
and  might  have  been  made  parties  to  the  suit." 

So,  also,  in  Trimble  v.  Boothby,  14  Ohio,  109.  it  is  said:  **If  the  inter- 
est in  these  lands  acquired  by  purchase  from  Kerr  was  to  be  affected  by  the 
suit  of  Moore's  devisees,  sy/:h  interest  eodsting prior  to  the  commencement  of 
the  suit,  the  persons  so  interested  should  have  been  made  parties.  Not  hav- 
ing been  made  parties,  it  was  their  right  to  clothe  their  equity  with  the  legal 
title  as  though  such  suit  had  not  existed." 

The  like  rule  is  stated  in  Clarkson  v.  Morgans  Devisees,  6  B.  Mon.  441, 
Said  the  court:  "But,  if  the  contract  was  executory,  it  could  not  be  over- 
reached or  concluded  by  a  subsequent  suit  against  Parker,  without  giving  to 
those  who  claimed  under  it  a  right  to  be  heard.  Nor  could  the  rights  of 
Fowler,  or  those  claiming  under  him,  be  concluded,  though  the  contract  had 
been  in  parol,  the  same  being  consummated  by  a  subsequent  deed,  as  was  de- 
termined by  this  court  in  the  case  of  Clary^s  Heirs  v.  Marshall,  5  B.  Mon. 
266.  If  a  right  or  interest  passed  from  Parker  to  Fowler  by  contract  which 
was  obligatory  upon  the  parties,  that  right  or  interest  cannot  be  overreached 
or  concluded  by  a  subsequent  suit  against  Parker." 

In  Haughwout  v.  Murphy,  22  N.  J.  Eq.  531,  it  is  said:  "A  person  whose 
interest  existed  at  the  commencement  of  the  suit  is  a  necessary  party,  and 
will  not  be  bound  by  the  proceedings,  unless  he  be  made  a  party  to  the  suit." 
EnstJDorth  v.  Lambert,  4  Johns.  Ch.  605.  And  the  same  doctrine  is  stated  in 
Rodgers  v.  Dibrell,  6  Lea,  69. 

This  doctrine  may  be  regarded  as  elementary.  Speaking  of  the  doctrine  of 
lis  pendens,  it  is  stated  by  an  eminent  American  author  that  "this  reason, 
however,  has  no  application  to  a  third  person,  whose  interest  existed  btfore 
the  suit  was  commenced,  and  who  mjght  have  been  an  original  party."  Bige- 
low.  Fraud,  301.  And  so,  in  Adams,  Eq.  366,  note  1,  it  is  said:  "♦  ♦  ♦ 
And  it  applies  only  to  rights  or  interests  acquired  from  a  party  after  the  in- 
stitution of  the  suit,  and  not  to  the  case  of  a  right  previously  contingent  or 
conditional  becoming  perfect." 

This  view  of  the  application  of  the  doctrine  under  consideration  is  further 
strengthened  by  considering  the  relations  that  existed  between  the  vendor  and 
vendee  of  real  property.  "*  ♦  *  Where  a  contract  is  made  for  the  sale 
of  land,  the  vendor  is,  in  equity,  immediately  deemed  a  trustee  for  the  vendee 
of  the  reiil  estate,  and  the  vendee  is  deemed  a  trustee  for  the  vendor  of  the 
purchase  money.  Under  such  circumstimces,  the  vendee  is  treated  as  the 
owner  of  the  land,  and  it  is  devisable  and  descendible  as  his  real  estate.  On 
the  other  band,  the  money  is  treated  as  the  personal  estate  of  the  vendor,  and 


Digitized  by 


Google 


Or.]  WALKER  V,  GOLDSMITH.  543 

is  subject  to  the  like  mode  of  disposition  by  him."  2Story,  Eq.  Jnr.  §  1212. 
"The  view  which  equity  takes  of  the  juridical  relations  resulting  from  the 
transaction  is  widely  different.  Applying  one  of  its  fruitful  principles,  that 
that  which  ought  to  be  done  is  regarded  as  done,  equity  says  that,  from  the 
contract,  even  while  yet  executory,  the  vendee  acquires  a  real  right, — a  right 
of  property  in  the  land, — which,  though  lacking  a  legal  title,  and  therefore 
equitable  only,  is  none  the  less  the  real  beneficial  ownership,  subject,  how- 
ever, to  a  lien  of  the  vendor  as  security  for  the  purchase  price  as  long  as  that 
remains  unpaid.  This  property  in  the  land,  upon  the  death  of  the  vendee, 
descends  to  his  heirs,  or  passes  to  his  devisees,  and  is  liable  to  the  dower  of 
his  widow."     1  Pom.  Eq.  Jur.  §  105. 

The  facts  in  this  case  show  that  at  the  time  Teal  commenced  the  suit  in 
question,  he  had  no  beneficial  interest  whatever  In  the  property  in  contro- 
versy, and  that  he  was  nothing  but  the  naked  trustee  of  the  legal  title,  and 
that  he  held  said  title  for  the  benefit  of  Solomon  Goldsmith.  To  allow  the 
equitable  doctrine  of  lis  pendens  to  prevail  so  as  to  defeat  such  a  right 
would,  to  our  minds,  be  subversive  of  some  of  the  most  important  principles 
of  equity.  It  was  insisted  at  the  trial  of  this  cause  that  the  decree  against 
Teal  must  be  allowed  to  have  the  effect  of  a  recorded  deed,  for  the  purpose  of 
cutting  off  and  defeating  the  rights  of  Goldsmith  under  his  contract  with 
Teal.  But  to  have  this  effect  it  must  be  imparted  to  it  by  some  statute,  and 
it  is  not  claimed  that  there  is  any  statute  in  force  in  this  state  giving  to  a  de- 
cree any  such  force  or  effect. 

In  Smith  v.  Williams,  44  Mich.  240,  S.  C.  6  N.  W.  Rep.  662,  the  court  ap- 
parently had  this  question  under  consideration.  Its  language  is :  "The  only 
reason  given  for  the  position  is  that  the  plaintiff,  by  not  recording  her  deed, 
and  suffering  Byron  F.  Squires  to  appear  of  record  as  apparent  owner,  has 
allowed  him  to  appear  to  the  world  as  the  owner  of  the  land  now  sought  to 
be  recovered  by  her;  so  that  Squire's  day  in  court  was  her  day,  and  she  must 
accept  the  consequences  of  her  own  acts.  It  is,  then,  upon  her  failure  to 
place  the  evidence  of  her  title  upon  the  record,  that  this  effect  of  the  decree 
upon  her  rights  is  to  depend.  The  general  rule  that  a  judgment  or  decree 
binds  those  only  who  are  parties  to  it  is  not  disputed.  There  are  a  few  well- 
understood  exceptions,  of  persons  who,  subsequent  to  the  institution  of  the 
suit,  liave  acquired  interests  or  claims  under  the  parties;  but  the  plaintiff's 
Is  not  one  of  these,  for  her  title  had  accrued  before.  If  she  loses  her  title, 
then  it  must  be  by  force  of  the  recording  laws;  for,  independent  of  these, 
there  is  no  principle  of  law  that  could  bind  her  by  the  judgment  against  one 
whose  interest  she  had  acquired  long  before  the  suit  was  instituted."  And 
further  on  in  the  same  case  the  court  remarks:  "The  mere  institution  of  a 
suit  cannot  make  one  a  bona  fide  i>urchaser." 

It  was  claimed  upon  the  argument  by  counsel  for  the  respondent  that  a  suit 
is  commenced  by  the  filing  of  the  complaint,  and  that  the  lis  pendens  attaches 
from  that  time;  while  counsel  for  appellants  insist  that  the  suit  is  to  be  deemed 
commenced,  for  the  purposes  of  a  lis  pendens,  from  the  time  of  the  service  of 
the  summons.  '  We  do  not  find  it  necessary  to  decide  which  view  is  correct. 
The  lis  pendens,  whether  it  is  to  be  regarded  as  attaching  from  the  filing  of 
the  complaint  or  from  the  service  of  the  summons,  did  not,  in  any  way,  affect 
the  estate  of  Solomon  Goldsmith.  And,  for  like  reasons,  we  do  not  now  de- 
cide the  effect  of  the  pendency  of  a  suit  upon  a  conveyance  made  by  a  plain- 
tiff after  the  commencement  of  the  suit,  when  the  final  decree  is  in  favor  of  a 
defendant,  upon  new  matter  in  his  answer,  and  which  answer  wfis  not  filed 
till  after  such  conveyance. 

Upon  the  latter  subject,  Mr.  Pomeroy  says:  "I  would  remark,  in  passing, 
that  while  the  general  doctrine  of  notice  by  lis  pendens,  and  the  foregoing 
special  rules,  have  ordinarily  been  applied  to  real  property  described  by  the 
plaintiff  in  bis  bill  of  complaint,  they  should,  upon  principle,  apply  with  equal 
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force  to  the  counter-claim  and  cross-complaints  authorized  by  the  reformed 
procedure,  by  which  the  defendant  alleges  some  equitable  interest  or  right,, 
and  demands  some  affirmative  relief.  In  such  pleadings  the  defendant  be- 
comes the  actor,  and  is,  to  all  intents  and  purposes,  a  plaintiff."  2  Pom.  £q. 
Jur.  §  634. 

Under  this  state  of  pleadings,  it  is  difficult  for  us  to  see,  on  principle,  why 
a  lis  pendens  attaches  or  becomes  operative  as  notice  until  the  answer  is  filed 
setting  up  such  equitable  claim. 

Counsel  for  the  respondent;  have  on  file  in  this  cause  certified  copies  of 
numerous  depositions  heretofore  taken  in  the  case  of  Teal  v.  Dickinson,  and 
have  offered  the  same  as  evidence  upon  this  trial.  We  have  already  held  that 
there  are  no  issues  in  this  cause  upon  the  trial  of  which  any  of  said  evidence 
would  be  material;  but  they  are  incompetent  as  between  the  parties  to  this 
suit.  Section  819  of  the  Civil  Code,  it  is  claimed,  authorizes  the  introduction 
of  these  depositions.  That  section  is  as  follows:  "When  a  deposition  has 
been  once  taken,  when  either  of  the  causes  mentioned  in  section  804  exists, 
or  if  the  witness  be  dead,  or  his  attendance  cannot  be  procured,  it  may  be 
read  in  any  stage  of  the  same  action,  suit,  or  proceeding,  or  in  any  other  ac- 
tion, suit,  or  proceeding  between  the  same  parties,  or  their  representatives, 
upon  the  same  subject,  and  is  then  to  be  deemed  the  evidence  of  the  party 
reading  it.*'  It  is  clear  from  an  inspection  of  these  depositions  that  they  are 
not  offered  in  an  action,  suit,  or  proceeding  between  the  same  parties,  or  their 
representatives,  upon  the  saipe  subject.  The  parties  are  different,  and  the 
two  causes  of  suit  are  entirely  dissimilar. 

The  decree  of  the  court  below  will  therefore  be  reversed,  and  «  decree  en- 
tered in  this  court  in  accordance  with  this  opinion,  and  the  cause  remanded 
to  the  court  below  for  further  proceedings;  the  appellants  to  recover  their 
costs. 

Thayer,  J.,  (concurring,)  The  vital  question  in  this  case  is  the  effect  to 
be  given  to  the  decree  in  Teal  v.  Dickinson,  referred  to  in  Judge  Stra- 
HAN^s  opinion  lierein,  upon  the  alleged  interest  of  Louis  Goldsmith  in  the 
property  in  controversy.  Conceding  that  he  contracted  for  the  purchase  of 
it,  and  paid  the  purchase  price,  prior  to  the  commencement  of  the  suit  in 
whicli  the  decree  was  entered,  the  statutes  of  Oregon  declare  that  the  effect 
of  a  judgment,  decree,  or  final  order  in  an  action,  suit,  or  proceeding  before  a 
court,  or  judge  thereof,  of  this  state,  or  of  the  United  States,  having  juris- 
diction to  pronounce  the  same,  in  all  cases  in  personam,  is,  in  respect  to  the 
matter  directly  determined,  conclusive  between  the  parties,  and  their  repre- 
sentatives and  successors  in  interest  by  title  subsequent  to  the  commence- 
ment of  the  action,  suit,  or  proceeding,  litigating  for  the  same  thing,  under 
the  same  title,  and  in  the  same  capacity.  Civil  Code,  §  723,  aubd.  2.  This 
statute,  I  believe,  is  the  only  law  on  the  subject  to  be  invoked  upon  the  ques- 
tion. I  do  not  believe. that  the  lis  pendens  doctrine  has  anything  at  all  to 
do  with  it.  The  statute  declares  the  law  respecting  it  in  unmistakable  terms, 
and  the  court  has  only  to  apply  it  to  the  case.  The  decree  referred  to  was 
rendered  against  Teal,  in  a  suit  brought  by  him  to  quiet  his  title  to  the  cer- 
tain TBixl  property,  including  the  premises  in  controversy,  and  which  he 
claimed  to  own  in  fee.  The  decree  is  made  conclusive  by  the  statute  as 
against  Teal,  and  his  representatives  and  successors  in  interest  by  title  subse- 
quent to  the  commencement  of  that  suit;  so  that  neither  he  nor  they  can,  in 
any  other  litigation  concerning  the  property,  claim  to  be  the  owner  of  it.  If 
Louis  Goldsmith,  therefore,  is  a  successor  in  interest  by  title  subsequent  to 
the  commencement  of  that  suit,  he  is  concluded  by  the  decree.  I  do  not 
understand  that  a  decree  in  a  suit  to  quiet  title  transfere  the  title  from  the 
person  against  w^hom  it  is  obtained  to  the  one  obtaining  it;  but  precludes  him 
from  asserting  any  ownership  of  it  thereafter,  and  also  his  representatives  and 
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buccessoi-s  in  interest  by  title  subsequent  to  the  bringing  of  the  suit.  It  deter- 
mines that  neither  he  nor  they  are  owners  of  it.  The  statute  is  declaratory 
of  the  law  in  the  premises,  and  it  is  unnecessary  to  look  beyond  its  provis- 
ions. The  question  before  the  court  is  whether  Louis  Goldsmith  owns,  by 
title  subsequent  to  the  commencement  of  that  suit,  his  alleged  interest  in  the 
property, — if  he  purchased  indirectly  from  Teal  the  three-eighths  interest,  as 
claimed  in  his  testimony.  This  presents  a  pure,  simple  question  of  law 
which  this  court  must  declare  without  regard  to  the  effect  it  may  have  upon 
the  parties  litigant.  Tlie  public  welfare  is  much  more  important  than  their 
interests  in  the  case»  and  it  should  be  determined  according  to  the  best  judg- 
ment of  the  court,  and  leave  tlie  consequences  io  fall  upon  whom  they  may. 

I  am  of  the  opinion  that  if  Soloi/ion  Goldsmith  made  the  contract  with  Teal 
for  the  purchase  of  the  property,  and  paid  the  consideration  price  as  he  alleges 
in  his  testimony,  and  conveyed  to  Louis  Goldsmith,  the  latter  is  not  a  suc- 
cessor in  interest  to  Teal  by  title  subsequent  to  the  commencement  of  the  suit, 
but  that  he  was  a  purchaser  anterior  to  that  time,  and  unaffected  by  the  de- 
cree. It  was  claimed  upon  tlie  part  of  the  respondents  at  the  hearing  that, 
if  Solomon  Goldsmith  did  contract  with  Teal  to  purchase  for  him  the  property 
prior  to  the  commencement  of  the  suit,  and  paid  the  purchase  price  therefor, 
and  conveyed  to  Louis  Goldsmith,  yet  the  latter  is  concluded  by  the  decree; 
that  the  respondents,  by  force  of  the  decree,  occupy  the  same  position  of  pur- 
chaser in  good  faith  and  for  a  valuable  consideration.  This  view  cannot  be 
maintained  upon  principle  or  authority.  A  purchaser  in  good  faith  acquires 
an  equity  by  reason  of  his  having  paid  the  purchase  money  without  notice, 
actual  or  implied,  or  knowledge  of  any  fact  sufficient  to  put  him  upon  inquiry, 
and  under  a  well-grounded  belief  that  he  is  acquiring  a  complete  and  valid 
title  to  the  property;  and  then  liis  equity  is  only  equal  to, the  outstanding 
equity,  but  the  law  adjudges  him  as  ha\ring  the  better  right,  upon  the  ground 
that  he  has  acquired  the  legal  title,  which,  under  the  equitable  maxim,. pre  vails 
when  the  equities  are  equal.  A  judgment  or  decree,  upon  the  other  hand,  ob- 
tains its  force  from  the  statute ;  and  to  give  the  statute  in  question  the  construc- 
tion contended  for  would  make  it  speak  an  untruth,  as  it  contains  a  negative 
affirmation,  excluding  every  inference  that  the  judgment  or  decree  affects  a 
successor  in  interest  by  title  anterior  to  the  commencement  of  the  .action  or 
suit  in  which  it  is  recovered.  A  decree  may  have  been  obtained  in  consequence 
of  an  inability  upon  the  part  of  the  party  against  whom  it  is  recovered  to  ob- 
tain his  proof,  or  througli  false  testiuiony,  or  on  account  of  the  ignorance  of 
his  counsel,  or  by  the  error  of  the  court  rendering  it;  still  the  law  surrounds 
it  with  a  presumption  of  its  own  rectitude.  But  the  law  does  not,  certainly, 
extend  its  effect  so  as  to  determine  the  rights  of  strangers  to  the  suit.  It  op- 
erates, in  cases  like  the  present,  only  upon  the  parties  and  their  privies.  .As 
to  all  others  it  is  res  inter  alios  acta.  Again,  a  person  claiming  to  have  been 
a  bonajlde  purchaser  must  plead  specially  the  facts  from  which  he  claims  to 
be  such,  and  must  deny  all  notice  of  the  outstanding  equity  up  to  the  very 
time  he  paid  the  purchase  money.  lie  must  show  facts  that  address  them- 
selves to  the  conscience  of  the  chancellor,  while  the  effect  of  a  decree  is  an 
inflexible  rule  of  law  established  by  public  policy,  and  maintains  a  fixed  status. 
No  facts  or  circumstances  can  restrict  or  extend  its  force.  Positive  law  has 
established  its  limits,  which  are  the  neplns  ultra  extent  of  its  effect. 

Whether  Solomon  Goldsmith  testified  to  the  truth  when  he  swore  that  he 
made  the  purchase  of  the  three-eighths  interest  is  a  question  of  fact.  His  ev- 
idence is  corroborated  by  the  testimony  of  his  brother  Louis  Goldsmith,  and 
by  the  records  and  files  of  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Oregon;  and  no  reason  is  assigned,  or  motive  shown,  for  getting  up 
such  a  contract  at  the  tinie  the  proof  shows  strongly  that  it  was  in  existence 
iis  a  mere  sham,  or  for  any  purpose  other  than  to  carry  out  a  business  trans- 
v.l2p.no.l3— 35 
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action ;  and  I  do  not  believe  that  we  have  a  right  to  discard  the  evidence  upon 
that  subject,  in  consequence  of  any  inconsistencies  shown  or  incredible  state- 
ments made  by  the  persons  in  their  cross-examination  as  witnesses  in  the  case. 
1  agree  with  the  opinion  of  Judge  Strahan  upon  the  other  points  of  the 
case,  and  concur  in  the  result  an-ived  at. 

Lord,  C.  J.,  (dissenting.)  As  lam  unable  to  concur  in  the  result  reached 
by  my  associates,  the  importance  of  the  principle  involved  must  be  my  excuse 
for  a  statement  of  the  grounds  of  my  dissent.  I  hold  that  the  decree  ren- 
dered in  the  suit  of  Teal  v.  Dickinson,  supra,  is  a  conclusive  bar  against 
Goldsmith's  title  in  the  present  suit,  for  the  reason  that  he  is  the  grantee  or 
successor  in  interest  of  Teal  by  title  subsequent  to  the  commencement  of  that 
suit.  The  decree  in  that  suit  was  to  the  effect  that  the  fee-simple  was  not  in 
Teal,  but  in  the  defendants,  in  the  proportions  named  therein,  and  that  neither 
Teal,  nor  any  person  claiming  by,  through,  or  under  him,  has  any  right, 
title,  or  interest  in  or  to  said  premises,  or  any  part  thereof. 

It  is  provided  by  the  Code  that  "tlie  effect  of  a  judgment,  decree,  or  final 
order  in  an  action,  suit,  or  proceeding  before  a  court  or  judge  thereof  of 
this  state,  or  of  the  United  States,  having  jurisdiction  to  pronounce  the  same, 
is  as  follows:  ♦  ♦  *  The  judgment,  decree,  or  order  is.  in  respect  to  the 
matter  directly  determined,  conclusive  between  the  parties  and  their  repre- 
sentatives and  successors  in  interest  by  title  subsequent  to  the  commence- 
ment of  the  action,  suit,  or  proceeding."     Code.  §  723,  subd.  2. 

It  is  not  disputed  but  that  the  "matter  directly  determined"  by  the  decree  in 
that  suit  is  the  identical  title  asserted  by  Goldsmith  in  the  present  suit;  nor 
that  he  derived  his  title  from  Teal  after  the  complaint  was  tiled,  summons 
issued,  and  delivered  to  the  proper  officer,  and  service  had  on  one  of  the  de- 
fendants. If  these  acts — the  filing  of  a  complaint,  and  the  causing  of  a  sum- 
mons to  be  issued  and  delivered  to  the  sheriff — constitute,  within  the  mean- 
ing of  the  Code,  the  commencement  of  a  suit.  Goldsmith  is  in  privity  with 
Teal,  and  bound  by  the  decree.  In  his  complaint  Teal  alleged  that  "he  was 
the  owner  in  fee-simple  and  in  possession  of  the  premises"  described;  and,  by 
force  of  the  provision  referred  to,  it  is  the  title  at  the  time  of  the  commence- 
ment of  his  suit  of  which  the  decree  rendered  therein  is  conclusive,  not  only  as 
against  him,  but  against  all  who  claim  title  under  him  subsequent  to  the 
commencement  of  that  suit. 

It  becomes  important,  then,  to  ascertain  the  definition  of  the  "commence- 
ment of  an  action"  or  suit,  within  the  meaning  of  the  Code.  At  common 
law,  an  action  is  commenced  by  issuing  a  writ,  and  in  some  of  the  states  that 
rule  is  practically  adhered  to,  or  declared  by  the  statute.  In  New  York  it  is 
provided'  that  an  action  shall  be  commenced  by  the  service  of  a  summons. 
Code  1873.  8  127.  The  same  is  declared  in  St.  Minn.  1878,  §  52.  p.  714.  In 
California,  Kansas,  and  Indiana  a  civil  action  is  commenced  by  filing  a  com- 
plaint, and  the  issuing  of  summons  thereon.  Code  Cal.  1872,  §  22.  Comp. 
Laws  Kan.  1879,  §  57,  p.  608;  Rev.  St.  Ind.  1881.  §  314.  By  reference  to  the 
decisions  under  these  different  provisions  it  will  be  noted  that  the  language 
is  resorted  to,  and  controls  in  determining  what  constitutes  the  commence- 
ment of  an  action. 

To  illustrate:  In  Depuy  v.  STiear,  29  Cal.  238,  Sawyer,  J.,  said:  "The 
complaint  in  this  case  was  filed,  and  summons  issued  thereon,  on  the  twen- 
ty-sixth day  of  July,  1855.  A  suit  was  therefore  commenced  on  that  day, 
within  the  provisions  of  section  22 of  the  practice  act."  Again:  "The prac- 
tice act  prescribes  the  mode  of  commencing  suits,  and  acquiring  jurisdiction 
of  the  parties.  The  proceeding  is  controlled  by  its  provisions,  and  not  by  the 
rules  of  practice  which  prevailed  at  common  law.  ♦  *  »  The  act  of  filing 
a  complaint  and  issuing  summons  were  both  performed,  and  a  suit  was  there- 
fore com  m  enced . " 
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Our  Code,  in  reference  to  the  commencement  of  an  action,  is  equally  plain 
and  precise.  It  provides  that  "actions  at  law  shall  be  commenced  by  filing  a 
complaint  with  the  clerk  of  the  court.  *  ♦  *  At  any  time  after  tlie  ac- 
tion is  commenced,  the  plaintiff  may  cause  a  summons  to  be  served  on  the  de- 
fendant," etc.  Section  50,  Code.  This  provision  is  macle  applicable  to  suits 
in  equity,  (section  385,  Code;)  so  that  the  same  meaning  applies  to  the  com- 
mencement of  a  suit  in  equity  as  an  action  at  law.  The  action  or  suit  is  com- 
menced by  filing  the  complaint,  and  after  it  is  commenced,  that  is,  by  filing  a 
complaint,  the  plaintiff  may  cause  a  summons  to  be  served  on  the  defendant. 

On  the  fifth  day  of  May,  1880,  Teal  filed  his  complaint  with  the  clerk  of 
the  court,  and  delivered  a  summons  to  the  sheriff  to  be  served  on  the  defend- 
ants. A  suit  was  therefore  commenced  on  that  day,  within  the  meaning  of 
the  section  cited.  It  is  not  claimed  that  the  court  acquired  jurisdiction  of 
the  defendants  until  there  was  service  upon  them.  But,  in  this  particular, 
the  case  stands  different  as  to  Teal.  When  he  commenced  his  suit  by  fil- 
ing a  complaint,  and  at  the  same  time  caused  a  summons  to  be  delivered 
to  the  ofticer  to  be  served  on  the  defendants,  he  necessarily  invoked  and 
submitted  himself  to  the  jurisdiction  of  the  court.  As  to  Teal,  the  suit 
was  not  only  commenced,  but  jurisdiction  was  acquired,  on  the  fifth  day  of 
May,  1880;  and  when  service  was  obtained  upon  the  defendants,  and  the 
cause  proceeded  regularly  to  judgment  or  decree  on  issue  joined  as  to  the  title 
alleged  in  his  complaint,  whoever,  after  that  date, — the  commencement  of 
the  suit, — acquired  an  interest  or  title  in  the  subject-matter  of  that  suit  of 
Teal,  as  Goldsmith  did,  took  such  title  subject  to,  and  is  bound  by,  the  de- 
cree rendered  therein.  Taking,  then,  these  provisions  of  the  Code  together, 
viz.,  that  "by  filing  a  complaint  with  the  clerk**  a  suit  is  "commenced,"  and 
the  conclusive  effect  to  be  given  to  a  decree  against  "a  successor  in  interest 
by  title  subsequent  to  the  commencement  of  the  suit,"  and  Goldsmith  holding  - 
a  derivative  title  from  Teal  after  the  filing  of  the  complaint, — the  commence- 
ment of  the  suit, — the  decree  is  as  effectual  as  to  him  as  to  his  grantor.  Teal. 
Privies,  within  the  meaning  of  this  rule,  are  those  who  are  successors  in  in- 
terest of  the  matter  or  title  directly  determined,  by  title  subsequent  to  the 
commencement  of  the  suit,  and,  under  the  familiar  and  elementary  rule,  are 
bound  by  the  decree,  although  not  made  parties.  By  taking  his  title  in  that 
manner,  Goldsmith  placed  himself  in  legal  privity  with  Teal,  a  part  of  whose 
interest  or  title  he  purchased,  and  which  was  affected  by  the  decree.  It  may 
be  hard,  as  remarked  in  Buller's  Nisi  Prius,  "that  a  man  should  be  injured 
by  a  determination  that  he,  or  those  under  whom  he  claims,  was  not  at  lib- 
erty to  controvert.**  But  the  party  under  whom  Goldsmith  claims  did  have 
that  liberty  and  opportunity.  He  instituted  the  suit,  and  brought  th'e  defend- 
ants into  court  in  invitum  by  force  of  the  summons  he  caused  to  be  served, 
and  compelled  him  to  adjudicate  the  title  alleged  in  his  complaint.  The  whole 
matter,  as  thus  alleged,  was  controverted  by  pleadings,  by  evidence,  and  by 
argument.  The  truth  is,  however,  there  never  was  any  "hardship  in  hold- 
ing that  a  man  should  be  bound  by  that  which  would  have  bound  those  under 
whom  he  claimed  quoad  the  subject-matter  of  the  claim;  for  qui  sentit  com- 
modum,  sentire  debet  et  onus;  and  no  man  can,  except  in  certain  cases  ex- 
cepted by  the  statute  law  and  the  law-merchant,  transfer  to  another  a  better 
right  than  he  himself  possessed."  2  Smith,  Lead.  Cas.  624.  Yet  such  is  the 
consequence  of  the  decision  in  the  present  suit.  It  holds,  in  effect,  that  ,the 
decree  in  the  Teal- Dickinson  suit  does  .not  operate  as  an  estoppel  against 
Goldsmith.  Teal  has  been  able  to  transfer  a  better  right — a  better  title — than 
he  possessed.  The  stream  has  risen  above  its  source,  a  thing  which  cannot 
be  true  in  law  or  philosophy. 

In  nearly  all  the  states  there  is  a  statutory  provision  to  the  effect  that,  in 
any  action  affecting  the  title  to  real  property,  the  plaintiff,  at  the  time  of 
filing  the  complaint,  or  at  any  time  afterwards,  may  file  with  the  clerk  of 
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each  county  in  which  the  property  is  situated  a  notice  of  the  pendency  of  the 
action,  containing  tlie  names  of  the  parties,  and  ttie  general  nature  of  the  ac- 
tion, etc.  From  the  time  of  its  filing  it  operates  as  constructive  notice  of 
the  pendency  of  such  action,  and  whoever  purchases  thereafter  the  property 
affected  therehy  is  bound  to  the  same  extent  as  if  he  were  made  a  party. 
Under  these  statutes  it  will  be  noticed  that  the  notice  to  purchasers  or  in- 
cumbrancers dates  from  the  filing  with  the  officer,  while  at  common  law  the 
lis  pendens  a,nd  consequent  notice  only  began  from  the  service  of  the  sub- 
poena, or  other  process,  after  the  filing  of  the  bill,  so  that  the  court  may  have 
acquired  jurisdiction  of  the  defendant.  2  Pom.  Eq.  Jur.  §  634.  At  common 
law,  also,  the  averments  of  the  bill  "must  be  so  definite  that  any  one,  on 
reading  the  case,  can  learn  what  property  was  intended  to  be  nmde  the  sub- 
ject of  litigation"  in  order  to  operate  as  notice.  We  have  no  statutory  pro- 
visions upon  this  subject.  But  it  seems  to  me  that  the  sections  cited,  when 
taken  together,  and  of  which  all  persons  are  bound  to  take  notice,  are  calcu- 
lated, if  not  designed,  to  include  this  object.  By  filing  the  complaint  with 
the  clerk — it  necessarily  containing  proper  and  specific  averments  of  the  sub- 
ject-matter to  be  litigated,  and  the  names  of  the  parties  to  be  affected  thereby 
— a  suit  is  commenced,  and  operates,  under  section  723,  as  constructive  no- 
tice of  the  pendency  of  the  suit,  and  the  subject-matter  involved  for  judicial 
determination,  against  all  persons  who  purchase  or  acquire  an  interest  of  the 
parties  by  title  subsequent  to  the  commencement  of  the  suit,  making  the  de- 
cree rendered  therein  ctmclusively  binding  on  them,  to  the  same  extent  as  if 
they  had  been  made  parties.  To  hold  otherwise  would  allow  the  plaintiff,  by 
such  alienation  of  title  after  suit  commenced,  to  defeat  any  judgment  or  de- 
cree adverse  to  him,  and  subject  the  defendants  to  the  annoyance  and  expense 
of  another  defense,  again  to  be  defeated  by  a  similar  course  of  proceeding. 
Usually,  and  in  fact  in  all  the  cases  which  have  come  under  my  observation, 
the  question  is  raised  as  to  the  purchjvsers  from  the  defendant,  but  the  reason 
of  the  rule  applies  with  much  greater  force  to  him  deriving  title  from  the 
plaintiff,  who  instituted  the  suit,  and  brought  the  defendants  into  court. 

But,  to  obviate  this  effect,  it  is  said  that,  prior  to  the  commencement  of  the 
suit  of  Teal  v.  Dickinson,  Goldsmith  had  made  a  contract  with  Teal  for  the 
conveyance  of  this  identical  land,  which  Teal  deeded  to  liini  after  the  com- 
mencement of  that  suit,  and  consequently  he  had  an  equitable  estate  in  the 
lands  antecedent  to  that  suit,  which  was  unaffected  by  the  decree,  unless  he 
was  made  a  party  to  the  proceeding.  But  in  this  case  his  equitable  estate  de- 
pends upon  Teal's  having  title  to  the  lands.  By  taking  title  from  Teal  sub- 
sequent to  the  commencement  of  the  suit,  he  is  bound  by  the  decree  as  to  that 
title.  The  decree  adjudged  the  title  to  be  in  the  defendants, — ^that  Teal  had 
no  title, — and  consequently  there  is  no  title  upon  which  the  equitable  estate 
can  rest.  In  a  word,  if  Teal  had  no  title,  as  the  result  proved,  his  contract 
could  create  none,  legal  or  equitable.  If  I  am  right  in  this  point,  it  is  de- 
cisive of  the  case. 

It  only  remains  now  to  consider  wherein  I  differ  with  my  associates  in  tlie 
application  of  the  law  to  the  facts  in  avoiding  the  doctrine  ot  lis  pendens. 
As  I  understand  it,  the  reasoning  of  the  decision  is  that,  equity  treating  that 
as  done  which  was  agreed  to  be  done,  Goldsmith,  under  the  contract  referred 
to,  acquired  an  equitable  estate  or  interest  in  the  lands  prior  to  the  commence- 
ment of  the  suit  of  Teal  v.  Dickinson;  and  that,  in  order  to  bind  him  by  the 
decree  rendered  therein,  he  must  have  been  impleaded,  notwitlistanding  he 
acquired  his  title  to  such  property  by  de^d  from  Teal  after  the  suit  was  insti- 
tuted. His  equity  is  thus  made  antecedent  to  that  suit,  and  put  beyond  the 
reach  of  the  doctrine  of  lis  pendens. 

Now,  there  are  some  facts  which  are  undisputed,  that  need  to  be  stated, 
and  kept  in  view,  to  properly  understand  how  the  law  has  been  applied  to 
the  facts  of  this  case.     With  the  exception  of  one-eighth,  the  land  which  was 
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the  subject-matter  of  the  suit  in  Teal  v.  Dickinson  is  the  subject-matter  of 
the  present  suit.  After  that  suit  was  commenced,  Teal  made  and  delivered 
his  deed  to  Goldsmith,  which,  on  its  face,  purported  to  convey,  then  and  of 
that  date,  the  land  in  question,  but  the  deed  was  not  recorded  till  more  than 
two  months  thereafter,  and  after  the  defendants  had  been  served  and  an- 
swered in  the  suit.  There  is  no  pretense  tliat  the  defendants  in  the  former 
suit  had  any  knowledge  or  notice,  actual  or  constructive,  of  the  equitable  es- 
tate or  interest  acquired  by  Goldsmith  under  the  oontract  of  1878.  Whatever 
of  advantage  might  have  accrued  to  Teal  in  the  prosecution  of  the  former 
suit  would  have  inured  to  the  benefit  of  Goldsmith  as  against  the  defendants. 
The  result,  as  we  have  seen,  proved  otherwise.  The  court  held  that  the  de- 
fendants had  the  superior  or  paramount  title,  or  in  fact  that  Teal  had  no 
title  whatever.  Now,  Goldsmith  claims  that  he  is  not  bound  by  that  de- 
cree, because  he  was  not  made  a  party  to  the  suit,  although  his  deed  pur- 
ports to  be  a  conveyance  of  the  lands  after  the  suit  was  commenced,  and 
the  doctrine  of  lie  pendens,  invoked  by  the  plaintiff  to  the  present  suit, 
is  not  applicable  to  him,  because,  under  his  contract  with  Teal,  he  acquired 
an  equitable  estate  anterior  to  that  suit.  But  how  is  that  equity  made  an- 
tecedent as  to  the  defendants  in  the  suit  of  Teal  v.  Dickinson^  It  is  said 
that  in  equity  an  agreement  for  the  sale  of  land,  although  executory,  is 
treated  as  executed,  and  operates  to  transfer  the  estate  from  the  vendor,  and 
to  vest  it  in  the  vendee;  so  that  Goldsmith,  by  force  of  his  contract,  acquired 
an  estate  or  interest  in  the  land  which  was  prior  to  the  suit.  The  maxim  of 
equity  is  that  "equity  regards  that  as  done  which  ought  to  be  done."  It  is 
the  presence  of  the  **ought** — the  equitable  duty — which  imposes  its  obliga- 
tions upon  the  consciences  of  the  parties  to  the  contracts  and  induces  equity 
to  treat  as  done  that  w^hich  ought  to  be  done.  It  has  no  rieference  to  third 
parties  unaffected  by  notice.  Nor  will  equity  thrust  aside  the  law,  where  the 
contract  is  still  executory,  and  no  estate  is  vested  in  or  acquired  by  the 
vendee,  to  push  forward  a  concealed  equity  as  against  third  parties  without 
notice.  It  creates  no  right  destructive  of  the  interests  of  third  parties,  with- 
out notice,  actual  or  constructive,  of  that  contract.  "What  ought  to  be  done 
is  considered  in  equity  as  done;"  and  its  meaning,  Mr.  Adams  says,  "is  that, 
whenever  the  holder  of  property  is  subject  to  an  equity  in  respect  to  it,  t?ie 
court  will,  as  between  the  parties  to  the  equity,  treat  the  subject-matter  as  if 
the  equity  bad  been  worked  out,  and  as  impressed  with  the  character  which 
it  would  then  have  borne."  Adams,  Eq.  135.  "But,"  says  Judge  Story, 
"equity  will  not  thus  consider  things  in  favor  of  all  peraons,  but  only  in  favor 
of  such  as  have  a  right  to  pray  that  the  acts  might  be  done.'*  Story,  Eq. 
Jur.  §  249.  See,  also.  Pom.  Eq.  Jur.  §§  363,  368;  Pom.  Cont.  290.  It  is 
plain  that  this  equitable  construction  of  contracts  is  only  applied  to  the  par- 
ties or  grantees  with  notice,  upon  whom  an  equitable  duty  is  devolved,  and 
will  not  be  extended  so  as  to  affect  injuriously  the  rights  of  third  persons. 
As  to  these,  equity  will  not  regai*d  the  contract  as  executed,  and  as  operating 
to  transfer  an  estate,  but  will  rather  leave  it  as  at  law,  which  imparts  no  prop- 
erty right  whatever. 

In  this  view.  Goldsmith  acquired  no  antecedent  equity  or  property  in  the 
land,  or  other  title,  until  the  contract  was  executed  by  performance,  and  he 
became  invested  by  his  deed  with  whatever  title,  legal  or  equitable,  Teal 
had.  He  then  became  a  purchaser  of  the  land,  and  acquired  a  property  in  it; 
but  this  was  not  until  after  the  suit  was  commenced,  and  by  the  doctrine  of 
lis  pendens  he  was  bound  by  the  decree  rendered  against  his  grantor,  Teal. 
I  am  aware  that  it  is  laid  down  by  the  text  writers  that  the  rule  applies  only 
to  rights  or  interests  acquired  from  a  party  after  the  institution  of  the  suit, 
and  not  to  the  case  of  a  right  or  equity  antecedently  acquired.  2  Pom.  Eq. 
Jur.  637;  Wade,  Notice.  §  160.  But  the  question  is,  when,  upon  the  facts, 
will  such  rights  or  equities  be  treated  as  antecedent  when  the  property  was 
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conveyed  after  the  suit  was  commenced?  Mr.  Pomeroy  says:  "If  a  person 
has  acquired  a  prior  right  to  the  specific  land,  tlie  commencement  of  a  suit 
affecting  the  same  hmd  will  not  invalidate  any  act  which  he  may  subsequently 
do  in  pursuance  of  such  antecedent  right,  or  for  the  purpose  of  cjirrying  it 
into  effect."  Section  637.  Now,  note  the  illustration  given  in  the  notes: 
"For  example,"  he  says,  "the  bringing  of  a  suit  against  A.,  as  the  owner  of 
land,  is  not  notice  to  B.,  a  prior  vendee  from  A.,  who  is  in  actual  possess ion^ 
and  will  not  prevent  him  from  subsequently  taking  the  necessary  steps  to 
complete  the  purchase,  and  obtain  a  deed  of  conveyance."  But  his  "actual 
possession"  does  charge  the  party  bringing  the  suit  with  notice  that  he  has 
an  interest  or  some  right  or  property  in  the  land,  and  that  he  must  make  him 
a  party,  or  he  will  not  be  bound  by  the  decree.  And  so  here,  if  Goldsmith, 
uiider  his  contract,  had  gone  into  possession  of  the  land,  or  done  any  act  or 
thing  which  would  have  been  the  equivalent  of  notice,  the  defendants  in  the 
suit  of  Teal  v.  Dickinson  would  have  been  charged  by  the  law  that  it  was 
necessary  to  make  him  a  party,  otherwise  the  decree  would  not  bind  him. 
It  is  unnecessary  to  say  there  was  no  pretense  of  any  facts  from  which  such 
notice  may  be  inferred.  Goldsmith  had  actually  done  n(»thing  under  his  con- 
tract that  charged  third  parties,  or  the  defendants  in  that  suit,  with  notice 
of  any  equity  or  interest  he  had  acquired  in  the  land;  and  what  was  still  worse 
the  deed  i^hich  was  executed  to  him  after  the  suit  was  commenced  was  pock- 
eted, and  not  recorded  for  more  than  two  months  afterwards;  the  suit  all  the 
while  being  prosecuted  by  Teal  for  the  whole  of  the  parties  in  interest,  with 
whom,  to  say  the  least,  he  had  an  identity  of  interest,  and  the  court  jurisdic- 
tion of  all  the  paries. 

Under  this  state  of  facts,  I  propose  now  to  make  a  brief  examination  of  the 
authorities  cited,  for  the  purpose  of  ascertaining  whether  the  facts  to  which 
the  law  is  applied  in  them  differ  in  any  essential  degree  from  the  facts  here. 

In  Parks  v.  Jackson,  11  Wend.  442,  the  court  held  that  the  institution  of 
a  suit  was  not  notice  to  a  prior  purchaser  who  had  gone  into  possession,  and 
made  expenditures  on  the  faith  of  the  purchase,  although  his  deed  was  not 
in  fact  executed  until  the  institution  of  the  suit. 

In  Trimble  v.  Boothhy,  14  Ohio,  115,  the  defendants  had  taken  posses- 
sion, and  paid  the  consideration  money  under  the  contract  to  sell  the  land, 
prior  to  the  commencement  of  the  suit.  The  court  say:  "If  the,  interest  in 
these  lands,  acquired  by  purchase  from  Kerr,  was  to  be  affected  by  the  suit 
of  Morris'  devisees,  such  interest  existing  prior  to  the  commencement  of  the 
suit,  the  persons  so  interested  should  have  been  made  parties.  Not  having 
been  made  parties,  it  was  their  right  to  clothe  their  equity  with  the  legal 
title. "  The  opinion  must  be  reiid  in  the  light  of  the  facts.  The  parties  were 
in  actual  possession  under  their  contract,  and  nothing  is  better  settled  than 
that  this  constituted  notice. 

In  Clarksony,  Morgan's  Devisees,  6  B.  Mon.  445,  the  court  say:  "There  is 
evidence  tending  strongly  to  the  conclusion  that  Fowler  had  acquired  the 
possession,  claiming  the  same  in  his  oion  right,  before  the  bill  was  filed.  He, 
certainly,  before  the  bill  was  filed,  claimed  and  exercised  a  right  to  the  pos- 
session, and  sold  land  to  James  Marshall,  one  of  the  complainants,  in  April, 
before  suit  was  brought,  who  must  have  entered  upon  the  same  immediately." 
The  italics  are  the  court's. 

In  Haughwout  v.  Murphy,  22  N.  J.  Eq.  545,  the  court  say:  "But  the  de- 
fendant was  not  a  purchaser  pendente  lite.  He  acquired  title  by  deed  which 
bears  date  on  the  seventh  day  of  August,  1865,  and  was  acknowledged  on  the 
next  day.  ♦  ♦  ♦  The  proof,  however,  is  full  and  clear  that  it  was  exe- 
cuted and  delivered  to  Murphy  &^or6  the  bill  was  filed  in  the  case  of  Haugh- 
wout V.  Boisatibin,  The  commencement  of  a  suit  in  chancery  is  construct- 
ive notice  of  the  pendency  of  such  suit  only  as  against  persons  who  have  ac- 
quired some  title  to  or  interest  in  the  property  involved  in  the  litigation  after 
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the  suit  was  commenced.  A  person  whose  interest  existed  in  the  Lind  fit  the 
commencement  of  the  suit  is  a  necessary  party,  and  will  not  be  bound  by  the 
proceeding,  unless  he  be  made  a  party  to  the  suit."  By  reference  to  the 
statement  of  facts  in  this  case  the  reader  is  referred  to  Haughtoout  v.  Mttr- 
phy,  21  N.  J.  Eq.  122,  in  which  the  court  say:  "Murphy  might  have  been 
made  a  party  to  tlie  bill  against  Boisaubin.  He  was  a  proper,  if  not  a  neces- 
sary, party;  and,  if  his  deed  was  not  known  to  Haughwout  at  the  filing  of 
the  bill,  he  had  notice,  on  the  filing  of  the  answer  in  October,  1865,  and  might 
have  amended  his  bill  so  as  to  make  Murphy  a  party,  or  he  might  then  have 
commenced  suit  against  him." 

Essentially  as  the  facts  differ  in  all  these  cases  from  the  state  of  facts  here, 
it  cannot  escape  the  attention  that  the  prevailing  parties  in  all  these  suits  had 
full  notice, — either  possession  or  some  equivalent  fact, — at  the  time  of  bring- 
ing the  suit,  and  thus  opportunity  to  make  them  parties  to  the  suit,  and  bind 
them  by  the  decree.  Have  we  not  a  riglit  to  infer, — more  especially  where 
title  is  derived  from  the  plaintiff  after  the  commencement  of  his  suit, — in  the 
absence  of  any  fact  to  charge  notice,  actual  or  constructive,  that  a  different 
rule  would  prevail  as  to  the  defendants?  These  cases  do  not  reach  the  facts, 
or  the  law  to  be  applied  to  them,  as  disclosed  by  this  record.  There  is  no 
claim  that  the  defendants  in  the  suit  of  Teal  v.  Dickinson  had  any  notice 
whatever  of  the  interests  of  Groldsmith  under  tlie  contract.  And  without 
notice  of  such  interest,  how  was  it  possible  for  them  to  have  made  him  a 
party?  The  law  does  not  require  the  perfonnance  of  impossible  things.  Teal 
knew  of  his  interest,  and  brought  tlie  suit,  and  the  law  devolved  upon  him 
the  duty  of  bringing  in  all  parties  to  be  affected  by  the  adjudication.  But  he 
may  have  thought,  as  I  think,  that  it  was  unnecessary,  because  Goldsmith 
was  identified  with  him  in  interest,  and  the  rule  is  that,  "whenever  this 
identity  is  found  to  exist,  all  alike  are  included."  Moreover,  it  seems  to  me, 
in  such  case,  that  a  party's  interests  or  rights  ought  not  to  be  treated  as 
vested, — the  contract  executed, — and  thereby  made  antecedent,  until,  by  go- 
ing into  possession,  or  doing  some  other  act,  tlie  defendants  in  that  suit  be- 
come chargeable  with  notice  of  its  existence.  The  rule  is  that  such  equitable 
estate  of  the  vendee,  arising  out  of  an  executory  contract,  is  only  treated  Jis 
executed,  and  only  avails  against  the  vendor's  heirs,  devisees,  and  grantees 
with  notice.    Pom.  Eq.  Jur.  §  368. 

Nor  can  I  avoid  the  impression  that  to  deprive  the  defendants  now  of  the 
rights  acquired  by  the  decree  in  the  former  suit,  on  the  ground  of  Gold- 
'smith's  antecedent  equity,  and  that  to  bind  him  he  must  have  been  made  a 
party,  when  no  act  of  either  Teal  or  Goldsmith  was  calculated  or  designed  to 
impart  notice,  and  when  the  defendants,  by  the  most  active  scrutiny,  could 
have  acquired  no  knowledge  of  the  existence  of  such  equity,  is  the  announce- 
ment of  a  principle  which  is  liable  to  result  in  the  future  in  serious  obstruc- 
tions to  the  administration  of  justice.  The  general  rule  that  a  person  whose 
interest  existed  at  the  commencement  of  the  suit  is  a  necessary  party,  and 
will  not  be  bound  by  the  proceedings  unless  he  be  made  a  party,  is  conceded. 
But,  under  the  facts  of  this  case,  when  the  former  suit  was  necessarily  pros- 
ecuted as  much  in  the  behalf  of  Goldsmith  as  Teal,  the  title  conveyed  after  his 
grantor  had  commenced  suit,  and  the  record  disclosed  Teal  clothed  with  the 
full  legal  title.  Goldsmith  should  be  taken  to  have  acquired  his  interest  when 
the  deed  was  recorded,  as  to  the  defendants,  which,  being  after  the  suit  was 
commenced,  and  service  had  on  all  the  defendants,  comes  within  the  opera- 
tion of  the  doctrine  of  lis  pendens. 

In  miey  y.Fee,  33  Kan.  689,  S.  C.  7  Pac.  Rep.  555,  the  court  say:  "The 
title  and  estate  of  a  person  holding  an  unrecorded  deed  is,  as  to  third  persons 
without  notice,  wholly  in  the  grantor,  and  the  grantee  is  in  privity  with  his 
grantor,  and  any  decree  rendered  against  the  grantor,  affecting  the  grantor's 
title,  is  also,  in  effect,  a  decree  rendered  against  the  grantee,  and  It  equally 
affects  his  title;  and  the  decree  is  res  adjudicata  as  to  the  interests  of  all." 
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In  Nortan  v.  Birge,  35  Conn.  263,  it  was  held  that  when  a  partj  to  a  suit 
had  conveyed  his  interest  in  the  land  before  the  commencement  of  the  suit, 
the  deed  not  being  recorded,  the  purchaser  would  be  bound  by  the  judgment. 
"Otherwise,"  said  the  court,  "tlie  purposes  of  the  suit,  and  the  ends  of  jus- 
tice in  all  such  cases,  would  be  defeated."  The  party  was  deemed  to  have 
taken  his  deed  pendente  lite.  But  here  the  deed  was  not  executed  or  recoixled 
until  after  suit  and  service.  With  stronger  reason,  upon  the  facts,  why  ought 
not  the  same  rule  apply  to  this  case? 

I  am  aware  it  is  claimed  the  doctrine  of  lis  pendens  does  not  stand  upon 
the  ground  of  notice^but  that  it  is  a  rule  of  public  policy,  tlie  effect  of  which 
is  to  impose  a  disability  to  convey  the  subject-matter  of  litigation  pendente 
lite,  {Bellamy  y.  Sahine,  1  De  Gex  &  J.  580,)  and  that  the  rule  only  applies  to 
purchasers,  and  not  to  holders  of  previously  acquired  equitable  interests  in  the 
property,  ( Wade,  on  Notice.)  But  it  is  a  rule  of  public  policy  that  there  should 
bean  end  of  litigation ;  and  I  have  endeavored  to  show  that,  unless  the  decree  in 
l^eal  v.  Dickinson  operates  as  an  estoppeUand  binds  Goldsmith,  there  is  no  dis- 
ability to  convey  the  subject-matter  pencZ^nte  lite,  and  there  can  be  no  end  to  the 
litigation .  But  the  cases  already  referred  to  sufficiently  illustrate  the  doctrine, 
and  none  of  them  are  parallel  with  this,  and  in  all  of  them  there  were  facts 
which  imparted  ndtice  at  the  commencement  of  the  suit,  which  enabled  the 
party  bringing  the  suit  to  make  the  holders  of  such  interests  a  party,  or  to 
takethe  consequences  of  his  failure  to  do  it,  which  cannot  be  charged  against 
the  defendants  in  Teal  v.  Dickinson.  My  conclusion  is  that  the  decree  oper- 
ates as  an  estoppel,  and  bound  Goldsmith,  and,  of  course,  all  who  claim  under 
him« 

ON  PETITION  FOR  REHEARINQ. 
(December  23,  1886.) 

Strahan,  J.  The  plaintiff  has  filed  a  petition  for  rehearing  in  which 
some  questions  not  previously  discussed  are  suggested. 

It  is  now  claimed,  for  the  first  time,  that  the  decree  appealed  from  is  not 
final,  but  we  think  it  is  final,  in  the  sense  that  it  ascertains  and  determines 
the  rights  of  the  parties  to  the  suit  in  the  land  in  controversy,  and  leaves 
nothing  more  for  the  court  to  do  but  to  carry  the  decree  into  effect  by  the  ap- 
pointment of  referees,  etc.  But  if  it  were  otherwise,  when  the  parties  appeal 
from  such  a  decree  to  this  court,  and  appear  here,  and  argue  the  cause  upon  its 
merits,  and  a  final  decree  is  entered  in  this  court,  it  is  then  too  late  to  com- 
plain that  the  decree  appealed  from  was  not  final. 

It  must  be  remembered  that  in  this  case  the  plaintiff  is  seeking  to  make  a 
collateral  attack  upon  a  judicial  record  of  a  court  created  by  the  constitution, 
which  is  a  "court  of  record  having  general  jurisdiction,  to  be  defined,  limited, 
and  regulated  by  law  in  accordance  with  this  constitution."  Const.  Or.  art. 
7,  §  1.  Without  entering  into  any  general  discussion  of  the  law  of  this  state 
relative  to  the  power  of  county  courts  to  order  the  sale  of  real  estate  of  mi- 
nors, it  is  Sufficient  to  say,  where  the  question  arises  collaterally,  and  where 
the  pleadings  do  not  attack  the  proceedings  for  want  of  jurisdiction,  and 
where  the  record  on  its  face  discloses  jurisdiction  botli  of  the  parties  and  the 
subject-matter,  the  sale  must  be  sustained.  All  other  questions  are  mere 
matters  of  irregularity,  and  in  such  case  do  not  affect  the  leg<ilityof  the  sale. 
In  addition  to  these  considerations,  the  property  appears  to  have  passed 
through  several  purchasers,  who  it  is  shown,  in  each  instance,  paid  large 
sums  of  money  for  it.  presumably  upon  the  faith  of  this  judicial  record.  To 
overthrow  the  sale  now  in  the  way  it  is  sought  to  be  accomplished  in  this  case 
would  look  very  much  like  a  species  of  judicial  robbery.  No  court  of  equity 
could  do  an  act  fraught  with  such  fiagrant  injustice. 

Hatcher  v.  Briggs,  6  Or.  3.1,  is  a  case  where  this  court  applied  equitable 
principles  to  a  void  judicial  sale.  There  the  county  court  of  Linn  county 
had  ordered  the  sale  of  certain  real  property  for  the  purpose  of  partition  after 
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all  jurisdiction  Imd  been  taken  from  the  county  courts  in  such  matters,  and 
vested  in  the  circuit  courts.  It  was  a  case  plainly  without  jurisdiction,  and 
the  sale  was  admitted  to  be  void.  But  Hatcher  had  invested  his  money  on 
the  faith  of  that  judicial  record,  and  had  made  permanent  improvements  on 
the  land.  This  court,  therefore,  refused  to  permit  the  legal  owner  of  the 
land  to  recover  the  same  until  an  account  had  been  taken  of  Hatcher^s  pur- 
chase money,  and  the  value  of  the  improvements  made,  and  also  of  the  rents 
and  profits,  and  enjoined  the  legal  owner  until  Hatcher  was  reimbursed. 
This  case  arose  between  the  parties  to  the  original  transaction,  and  not  be- 
tween parties  who  came  in  subsequently,  and  invested  their  money  on  the 
faith  of  what  had  been  done.  Hatcher  made  himself  a  party  to  the  proceed- 
ing by  buying  under  a  void  order  of  sale,  and,  of  course,  he  was  chargeable 
with  notice  of  the  law,  and  that  the  court  had  no  jurisdiction  to  make  such 
order.'  Still  this  court  found  that  in  fact  he  had  acted  in  good  faith,  and  was 
entitled  to  protection.  It  seems  to  me  that  purchasers  of  property,  who  re- 
ceive it  for  value  after  it  Itas  passed  through  many  hands,  have  a  much 
stronger  claim.  But  I  merely  mention  this  ease  to  show  the  position  of  such 
a  purchaser  in  equity,  as  defined  by  this  court,  and  not  for  the  purpose  of  con- 
ceding that  the  defendants  Goldsmiths  are  in  that  position. 

That  the  attack  in  this  case  is  collateral,  and  not  direct,  seems  to  be  con- 
ceded by  counsel  for  plaintiff.  He  thus  states  the  rule  on  page  148  of  his 
brief:  "When  the  validity  of  the  record  attacked  is  directly  put  in  issue  by 
the  pleadings  of  the  party  attacking  it  by  proper  averments,  then  the  attack 
is  direct  and  not  collateral. "  The  converse  of  what  is  here  said  must  be  also 
true;  and  that  is,  when  there  are  no  proper  averments  attacking  the  record, 
the  attack  is  then  collateral,  and  not  di?'ect.  In  case  of  a  collateral  attack, 
this  court  decided,  lA  Heatherly  v.  Hadley,  4  Or.  1:  "If  the  record  contains 
a  recital  of  the  facts  requisite  to  confer  jurisdiction,  it  is  conclusive  when 
attacked  aollaterally ,'*  In  this  record,  so  far  as  I  have  been  able  to  discover, 
the  retdtah  appear  to  be  full  and  complete. 

It  also  appears  that  the  sale  in  question  was  reported  to  the  county  court  of 
Multnomah  county,  and  duly  confirmed  by  that  court,  and  a  deed  ordered  to 
be  executed.  Now,  I  think  persons  who  are  strangers  to  this  record,  and  who 
have  acquired  rights  upon  the  faith  of  it,  for  which  they  paid  value,  have  a 
riglrt  to  ask  the  court  to  invoke  the  ordinary  presumptions  as  to  jurisdiction 
and  regularity  for  their  protection.  It  is  to  be  presumed  that  what  was  done 
was  rightly  done  until  the  contrary  is  made  to  expressly  appear;  and  that,  too, 
in  proper  legal  form. 

But  counsel  insists  that  all  of  the  various  provisions  of  the  statute  relative 
to  the  sale  of  the  property  of  a  ward  are,  in  effect,  mandatory,  or  in  their 
nature  jurisdictional,  and  compliance  with  the  statute  must  be  shown  affirm- 
atively, or  jurisdiction  is  not  made  out.  For  instance,  it  is  claimed  that  sec- 
tion 8,  p.  739,  Gen.  Laws,  which  requires  that  "a  copy  of  the  order  shall 
be  personally  served  on  the  next  of  kin  of  such  ward,  and  on  all  persons  in- 
terested in  the  estate,  at  least  ten  days  before  hearing  of  the  petition,"  etc.,  is 
of  that  nature,  and  that,  unless  this  section  is  shown  to  have  been  complied 
with,  the  whole  proceeding  is  a  nullity.  Among  other  authorities  much 
reliance  appears  to  be  placed  on  Mohr  v.  Tulip,  40  Wis.  ^Q.  But  this 
case  was  expressly  overruled  in  Mohr  v.  Porter,  51  Wis.  487,  S.  C.  8  N .  W» 
Kep.  864,  on  this  point,  and  it  was  there  held:  "In  a  statutory  proceeding 
by  the  guardian  of  an  insane  person  for  the  sale  of  the  real  estate  of  hia 
ward,  he  represents  the  ward;  and,  when  a  proper  petition  has  been  pre- 
sented by  the  guaidian  to  the  proper  county  court,  that  court  has  jurisdiction 
;o  ordOT  such  sale,  and  its  determination  would  be  binding  on  the  guardian 
and  ward,  even  though  it  were  not  binding  upon  other  parties  having  ad- 
verse interests,  without  due  notice  to  them."  And  this  latter  view  is  also 
announced  in  Mohr  v.  Manierre,  101  U.  S.  417,  and  is  certainly  supported 
both  by  the  better  reason  and  the  better  authority. 
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Counsel  for  the  plaintiff  has  also  argued  with  much  ingenuity  that  the  pe- 
tition  of  the  guardian  for  the  sale  of  the  property  was  insufficient  to  give  the 
court  jurisdiction  to  act  in  the  particular  case,  for  the  reason  that  the  petition 
is  for  the  sale  of  the  property  to  pay  alleged  debts.  It  is  true,  the  petition 
mentions  claims  already  accrued  for  the  support  of  the  children;  but  it  then 
goes  further,  and  alleges  that  they  have  no  money,  or  other  estate  whatever, 
out  of  which  to  cancel  such  indebtedness  for  maintenance,  or  with  which  to 
provide  for  their  future  maintenance^  etc. ;  and  the  future  maintenance  of 
said  minors  is  elsewhere  referred  to  in  said  petition  as  one  of  the  reasons  for 
making  the  sale.  It  is  true  that  payment  of  the  alleged  debt  is  also  referred 
to  as  reason  for  making  the  sale;  but,  in  the  present  condition  of  this  case 
before  us,  the  only  possible  question  that  could  arise  on  this  part  of  the  rec- 
ord is,  did  the  petition  for  the  sale  state  any  caiise  which  under  the  law 
would  have  authorized  the  court  to  make  a  sale?  And  we  must  say  that  it 
did.  The  petition  showed  there  was  no  income  from  the  estate,  and  that  its 
sale  was  necessary  to  maintain  said  wards;  thus  bringing  the  case  directly 
within  the  provisions  of  section  1,  p.  738,  Gen.  Laws,  under  which  said  pro- 
ceedings were  instituted.  The  case  became  coram  judice  when  a  petition  was 
presented  containing  facts  which  would  authorize  the  court  to  act.  Wright 
V.  Edwards,  10  Or.  298;  Qager  v.  Henry,  5  Sawy.  237. 

It  is  argued  further,  on  the  part  of  the  plaintiff,  that  there  was  no  suffi- 
cient notice  of  sale  given.  The  proof,  so  far  as  the  same  is  disclosed  by  this 
record,  is  that  the  notice  was  printed  in  the  Weekly  Oregonian  newspaper,  of 
general  circulation,  published  in  the  city  of  Portland,  in  said  county  and  stat«; 
the  first  publication  being  in  issue  of  August  13,  1870,  and  the  last  in  the  is- 
sue of  September  3,  1870.  By  the  terms  of  said  notice  ^the  sale  was  to  and 
did  take  place  on  Saturday,  the  twenty-fourth  day  of  September,  1870.  There 
is  Jin  affidavit  in  the  record,  made  by  A.  J.  Moses,  to  the  effect  that  on  the 
seventeenth  day  of  August,  1870,  he  posted  up  notices  of  said  sale  in  three 
public  places  (particularly  describing  them)  in  the  city  of  Portland,  etc.  The 
jurat  to  this  affidavit  appears  to  have  been  made  August  5, 1870.  In  addition 
to  this  evidence  of  notice,  there  is  also  the  report  of  sale  made  by  the  guard- 
ian to  the  court,  in  which  it  is  recited  that  said  guardian  gave  public  notice 
of  such  sale  by  causing  notice  thereof  (Exhibit  B)  to  be  published  once  each 
week,  for  four  weeks  successively,  in  the  Weekly  Oregonian  newspaper, 
published  in  Multnomah  county,  in  the  issues  of  August  13,  20,  27,  and  Sep- 
tember 3,  A.  D.  1870,  and  by  posting  up  printed  copies  of  said  notice  (Ex- 
hibit B)  for  over  four  weeks  successively  in  four  of  the  most  public  places 
in  Multnomah  county,  state  of  Oregun,  prior  to  such  sale.  In  each  case,  ref- 
erence is  made  to  the  affidavits  attached  to  such  notice.  The  order  of  the 
court  confirming  the  sale  contains  the  following  findings  as  to  the  notice: 
"And,  it  appearing  to  the  court,  by  affidavits  filed  with  said  report  of  sales,  that 
said  G.  S.  Silver,  guardian  aforesaid,  had  given  public  notice  of  the  time  and 
place  of  sale,  as  required  by  law,  by  publication  of  a  notice  thereof,  particu- 
larly describing  the  interest  of  each  ward,  for  four  successive  weeks  prior 
to  the  day  of  sale,  in  the  Weekly  Oregonian,  a  weekly  newspaper  published 
in  Multnomah  county,  state  of  Oregon,  and  by  posting  up  four  similar  no- 
tices in  four  of  the  most  public  places  in  Multnomah  county,  Oregon,  four 
weeks  prior  to  such  sale."  The  statute  in  such  case  prescribes  the  same  no- 
tice as  in  case  of  the  sale  of  real  property  on  execution,  (Gen.  Laws,  739,  § 
12;)  and  notice  of  sale  of  real  property  on  execution  must  be  given  by  post- 
ing a  notice,  particularly  describing  the  property,  "for  four  weeks  succes- 
sively in  three  public  places  of  the  county  where  the  property  is  to  be  sold, 
and  publishing  a  copy  thereof  once  a  week,  for  the  same  period,  in  a  news- 
paper Of  the  county.    *    *    *  »     Civil  Code,  §  288,  subd.  2. 

On  the  face  of  these  records  counsel  for  the  plaintiff  insists  that  we  ought 
to  find  that  there  was  no  evidence  of  the  fact  that  notice  of  sale  had  been 
given  by  the  guardian.    To  this  we  cannot  accede.    It  is  true,  there  appears 
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to  be  some  discrepancy  in  the  date  of  the  verification  made  by  Moses;  but  un- 
doubtedly it  was  a  clerical  mistake.  Such  mistakes  are  not  unusual,  and  it 
would  be  a  harsh  rule  to  say  that  they  are  fatal.  The  court  would  rather  in- 
tend that  the  affidavit  was  made  on  some  day  after  the  notices  had  been 
posted.  A  like  intendment  was  allowed  to  prevail  in  Russell  v.  Lewis,  3  Or. 
880.  It  is  true  that  case,  as  reported,  only  appears  to  have  been  decided  by 
TiiAYiMi,  J.,  on  the  circuit,  who  was  then  also  a  member  of  this  court;  but 
the  cause  was  brought  here  on  appeal,  where  his  judgment  was  affirmed,  though 
no  opinion  appears  to  have  been  written. 

Nor  can  we  adopt  the  construction  that  the  proof  must  show  that  the  no- 
tice was  given  for  four  weeks  next  preceding  the  sale.  Those  words  are  not 
in  the  statute,  and  it  is  not  the  province  of  the  court  to  insert  them  by  con- 
struction. "For  four  weeks  sucoessively,"  is  the  language  of  our  Code.  The 
word  "successively,"  as  here  used,  is  to  have  its  ordinary  meaning, — in  a 
successive  manner;  in  a  series  or  order;  following  in  order  or  uninterrupted 
course. 

The  other  objections  as  to  the  validity  of  the  record  do  not  require  particu- 
lar notice.  We  have  carefully  examined  them,  and  are  entirely  sathsfied  the 
same  are  not  well  taken. 

In  stating  these  conclusions  we  are  only  reiterating  what  may  be  regarded 
as  the  settled  law  of  this  court.  Said  Lord,  J.,  in  Wright  v.  Edwards, 
supra:  "Where  there  is  a  matter  of  substance  upon  which  jurisdiction  can 
hinge,  mere  errors  or  defects,  although  material  in  some  respects,  but  which 
might  have  been  avoided  on  appeal,  cannot  avail  to  condemn  a  judicial  proceed- 
ing, when  by  lapse  of  time  an  appeal  is  barred,  which  has  become  the  founda- 
tion of  title  to  property."  See,  also,  Arrotvsmith  v.  Hannoning,  42  Ohio 
St.  254. 

The  following  authorities  tend  to  support  our  construction  of  this  law: 
Hammann  v.  Mink,  99  Ind.  279;  Robertson  v.  Johnson,  57  Tex.  62;  Bunce 
Y.^Bunoe,  59  Iowa,  533;  S.  C.  13  N.  W.  Rep.  705;  McKinney  v.  Jones,  55 
Wis.  39;  S.  C.  11 N.  W.  Rep.  606,  and  12  N.  W.  Hep.  381;  Watts  v.  Cook,  24 
Kan.  278;  Cocks  v.  Simmons,  57  Miss.  183;  Spring  v.  Kane,  86  111.  580; 
Lynch  V.  Kirby,  36  Mich.  238;  Wade  v.  Caipenter,  4  Iowa,  361;  In  re  Har- 
vey, 16  ni.  127. 

We  have  already  said  in  the  former  opinion  that  we  cannot  try  the  question 
of  fraud  in  this  case,  for  the  reason  there  ar£  no  pleadings  and  no  issues  on 
that  subject.  If  fraud  entered  into  the  original  proceedings  of  the  guardian 
in  procuring  or  conducting  the  sale,  it  might  be  a  reason  for  setting  aside  his 
proceedings  in  equity  on  the  application  of  any  one  injured  by  such  fraud. 
In  such  case  his  proceedings  were  not  absolutely  void,  but  voidable  at  the 
election  of  the  party  injured;  and  such  party  ought  to  make  his  election  by 
bringing  a  suit  to  avoid  the  sale  within  a  reasonable  time  after  attaining  his 
majority,  or  aft-er  knowledge  of  the  fraud.  Acquiescence  for  an  unreasonable 
time  after  notice  of  the  fraud,  and  after  such  minor  had  reached  his  major- 
ity, would  be  a  waiver  of  the  right  to  complain  of  it. 

It  was  expressly  admitted  on  the  argument,  by  counsel  on  both  sides,  that 
a  clerical  error  appeared  in  this  record,  in  using  the  word  "circuit"  before 
the  word  "court,"  and  that  the  original  record' read  "county  court."  But,  in 
the  absence  of  such  omission,  it  is  too  plain  for  argument  that  it  is  a  mere 
clei'ical  error,  and  that  it  is  not  entitled  to  a  moment's  consideration.  The 
error  is  manifest  from  the  connection  in  wlilch  it  occurs,  and  by  reference  jto 
the  other  parts  of  the  record. 

:  We  have  no  doubt  that  in  partition  suits,  when  questions  of  fact  are  to  be 
tried,  it  can  only  be  done  on  regular  issues  joined  between  the  parties  as  in 
other  cases.  Any  other  practice  would  tend  to  very  great  uncertainty,  and  in- 
troduce interminable  confusion.  The  allegations  and  proofs  must  agree  in 
this  class  of  suits,  as  well  as  all  others  under  the  Code.    The  rule  is  eletoient- 
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arj,  and  has  not  been  changed  or  altered,  or,  at  least,  ooansel  for  the  plaintiff 
has  cited  no  authority  to  support  his  contention,  and  we  have  been  unable  to 
find  any. 

Counsel  for  the  plaintiff  seems  to  claim  with  much  confidence  that  the  de- 
cree in  the  Teal-Dickinson  Case  cut  off  or  destroyed  Goldsmith's  title,  because 
his  deed,  or  the  evidence  of  his  title,  was  not  of  record  when  that  suit  was 
begun,  or  when  the  defendant's  answer  was  filed;  and  he  cites  Utley  v.  Fee^ 
33  Kan.  683,  S.  C.  7  Pac.  Bep.  555,  to  support  this  position.  It  seems  from 
the  report  that  one  Flint  quieted  his  title  as  against  the  persons  who  appeared 
from  the  record  to  have  title,  and  then  conveyed  to  the  plaintiff.  The  plain* 
tiff  claimed  that,  under  section  21  of  the  act  relating  to  conveyances,  all  un- 
recorded deeds  executed  by  Fisher  and  Hammond  and  others  were  void  in  law 
and  in  equity  as  to  Flint  and  Flint's  assignees.  It  is  also  said  in  the  opinion : 
''Indeed,  at  the  time  when  the  decree  quieting  Flint's  title  was  rendered,  the 
unrecorded  deeds  held  by  the  grantees  of  Fisher  and  Hammond  were  void,  as 
against  Flint,  without  any  decree  of  any  kind.  Comp.  Laws  1879,  c.  22, 
'Relating  to  Conveyances,'  §  21."  It  thus  appears  from  the  case  so  much 
relied  upon  by  the  phiintiff  that  it  was  the  recording  act  of  Kansas  that 
destroyed  the  title  of  the  grantees  of  Fisher  and  Hammond,  and  not  the  de- 
cree quieting  Flint's  title. 

Clark  V.  Conner,  28  Iowa,  311,  is  also  relied  upon  on  this  point.  Language 
is  there  used  broad  enough  to  give  color  to  plaintiff's  claim,  but  it  is  Imme- 
diately added:  "And,  further,  the  sections  of  the  Code  of  1851,  being  sections 
506  et  seq.f  under  which  the  tax  foreclosure  was  had,  ♦  ♦  *  provided  that 
the  tax  purchaser  should  file  his  petition  in  the  district  court,  ♦  ♦  *  in 
which  action  notice  to  the  party  and  the  service  are  to  be  the  same  as  in  case 
of  a  mortgage.  And.  turning  to  section  2073  of  the  Code  of  1851,  we  find 
that  a  notice  in  a  mortgage  foreclosure  must  be  served  on  the  mortgagor,  and 
upon  all  persons  having  recorded  liens  upon  tlie  same  property,  etc.  Hence  we 
conclude  that  the  tax  foreclosure  judgment  was  not  void,  for  the  reason  that 
Spencer  Moore,  the  defendant  therein,  had  aliened  the  property  to  another 
whose  deed  was  not  recorded, "  etc.  Here  the  court  properly  gave  much  weight 
to  the  statutory  requirement  as  to  the  person  on  whom  notice  was  to  be  served, 
and  might  have  decided  the  case  on  that  point  alone.  Besides,  it  appears  to 
have  been  a  tax  foreclosure  suit,  and  such  suits  ai*e  frequently  in  the  nature 
of  proceedings  in  rem, 

Norton  v.  Birge,  35  Conn.  250,  is  also  cited  to  the  same  point;  but,  after 
a  careful  examination  of  the  case,  I  do  not  think  it  tends  to  support  the  plain- 
tiff's contention. 

Leonard  v.  New  York  Bay  Co.,  28  N.  J.  Eq.  192,  is  a  case  not  cited  by 
counsel,  where  the  rights  of  a  party  under  an  unrecorded  deed  were  cut  off 
by  a  decree  in  a  suit  to  which  she  was  not  a  party;  but  the  court  placed  its 
decision  expressly  on  the  statute  in  force  in  that  state,  and  not  on  any  com- 
mon-law rule. 

So,  also,  in  Aldrieh  v.  Stephens,  49  Cal.  676,  the  same  principle  is  announced, 
but  the  court  is  only  applying  the  statute  of  California  (Code  Civil  lrt*oc.  §  726) 
to  the  facts  before  it.  The  contrary  is  announced  as  the  rule  in  Daoenport  v. 
Turpin,  41  Cal.  100,  where  no  statute  is  referred  to  by  the  court,  and  pre- 
sumably there  was  none  in  force  on  that  subject  in  California  at  that  time. 

So,  in  Lessee  of  Irvin  v.  Smith,  17  Ohio,  226,  a  person  not  a  party,  and 
whose  deed  was  not  recorded,  was  not  bound  or  concluded  by  a  decree  in  a 
suit  against  his  grantee,  and  it  is  expressly  shown  by  this  case  that  the  doc- 
trine of  lis  pendens  has  no  application  to  such  a  state  of  facts.  In  addition 
to  this,  the  court  gives  prominence  to  the  fact  that  the  deed  in  question  was 
placed  on  record  during  the  pendency  of  the  suit,  and  before  a  decree,  just  as 
Goldsmith's  was  here,  so  that  the  party  prevailing  in  the  suit  had  full  notice 
of  the  deed  before  his  decree  was  entered. 


Digitized  by 


Google 


Kan.]  PELHAM  V.  SMITH.  557 

The  statute  of  this  state  (Gen.  Laws,  p.  518,  §  26)  declaring  the  effect  of 
omitting  to  record  a  deed,  and  in  whose  favor  it  operates,  is  as  follows :  "  Every 
conveyance  of  real  propei-ty  within  this  state,  hereafter  made,  which  shall  not 
be  recorded,  as  provided  in  tliis  title,  within  five  days  thereafter,  shall  be  void, 
against  any  subsequent  purchaser  in  good  faith,  and  for  a  valuable  consider- 
tion,  of  the  same  real  property,  or  any  portion  thereof,  whose  conveyance  shall 
be  first  duly  recorded."  Kow,  if  it  be  conceded  that  the  plaintiff,  and  those 
under  whom  he  claims,  were  purchasers  in  good  faith  and  for  value,  still  the 
decree  under  which  they  claim  has  never  been  recorded;  and  Goldsmith's 
deed,  being  flret  duly  recorded,  would  be  prior  to  their  decree.  Sections  37 
and  88,  Gen.  Laws,  520,  provide  for  the  recording  of  certain  decrees,  but 
they  do  not  appear  to  be  comprehensive  enough  to  include  decrees  like  the  one 
in  question. 

^  On  the  question  of  fact  suggested  by  the  plaintiff's  counsel  for  a  rehearing, 
it  sufiices  to  say  that  the  evidence  offered  satisfies  me  that  the  contract  in 
evidence  is  real,  and  not  fabricated,  and  that  Goldsmith  paid  the  amount  of 
money  to  which  he  testified  for  the  land.  Slight  discrepancies,  after  so  long 
a  time,  are  to  be  expected,  and  do  not  weal^en  the  force  of  the  evidence  offered. 
Besides,  the  plaintiff  omitted  to  offer  this  record  until  about  the  close  of  the 
evidence,  and  the  time  for  the  taking  of  evidence  had  about  expired.  It  was 
claimed  upon  the  argument  that  the  defendant  Goldsmith  would  have  taken 
more  evidence  but  for  this  reason.  However  this  may  be,  if  the  plaintiff  re- 
lied upon  the  Teal-Dickinson  decree  as  one  of  the  muniments  of  title,  he  ought 
to  have  offered  it  in  chief,  and  the  defendant  would  then  have  had  no  reason 
to  complain  that  he  had  not  been  given  a  fair  opportunity  to  meet  it. 

The  doctrine  of  lis  pendens  has  also  been  carefully  re-examined,  and,  with- 
out again  entering  at  large  into  the  discussion  of  the  subject,  I  am  satisfied 
it  operates  as  notice  only  from  the  time  the  complaint  is  filed,  and  the  sum- 
mons is  served,  and  of  such  facts  as  are  alleged  in  the  pleadings  which  are 
pertinent  to  the  issue,  and  of  the  contents  of  exhibits.  Center  v.  Planters*  d" 
M.  Bank,  22  Ala.  743;  Hayden  v.  Bucklin,  9  Paige,  511-515,  note  1;  King 
V.  Billy  28  Conn.  592;  Murray  v.  Ballou,  1  Johns.  Ch.  566;  Low  v.  Pratt,  53 
111.  438;  Miller  v.  Sherry,  2  Wall.  237;  Jones  v.  Ltisk,  2  Mete.  (Ky.)  356; 
LeiDis  V.  Mew,  1  Strob.  Eq.  180;  Griffith  v.  Griffith,  Hoff.  Ch.  153;  Stone  v. 
Connelly,  1  Mete.  (Ky.)  652;  Freem.  Judgm.  8  199;  2  Pom.  Eq.  Jur.  §  634; 
Leitch  V.  Wells,  48  N.  Y.  585. 

''The  rule  has  existed  for  centuries,  and  we  cannot  dispense  with  it  where 
it  is  fairly  applicable.  As  it  is,  however,  a  hard  rule,  and  not  a  favorite  with 
the  courts,  a  party  claiming  the  benefit  of  it  must  clearly  bring  his  case  within 
it;  and  it  is  said,  if  he  makes  a  slip  in  his  proceedings,  the  coui-t  will  not  as- 
sist him  to  rectify  the  mistake.  3  Sugd.  Vend.  460;  Sorrell  v.  Carpenter^  2 
P.  Wms.  482." 

This  case  has  been  argued  with  great  research  and  ability  by  counsel  on 
both  sides,  and  exhaustive  and  elaborate  briefs  have  been  filed,  in  whlcli  all- 
of  the  questions  at  issue,  both  of  law  and  fact,  have  been  fully  discussed. 
After  a  careful  review  of  the  entire  case,  we  have  no  doubt  whatever  of  the 
correctness  of  the  previous  opinion,  and  there  is  therefore  no  cause  for  a  re- 
hearing, and  the  same  is  denied. 

Thayer,  J.,  concurs. 

(86  Kan.  101)  

Pelham  and  others  ©.  Smith  and  others,  Board  Co.  Com'rs,  Finney  Co., 

Kan. 

{SUprems  Court  of  Kaia<u»    January  7.  1887.) 
Couirre — Judicial  Districts — Counties. 

Under  the  provisions  of  chapter  81,  Sess.  Laws  Kan.  1886,  approved  February  20, 
1886,  and  which  took  effect  B^ebruary  26,  1886,  Wichita  county  is  witliiu  the  Six- 
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teenth  judicial  district  of  the  stat^,  as  said  chapter  81,  attaching  that  county  to 
Finney  county  for  judicial  purposes,  is  the  latest  expression  of  the  legislature,  and 
therefore  controlling. 
{SyUabus  by  the  Court.) 

Original  proceedings  in  ^nandamus. 

On  October  11,  1886,  there  was  filed  in  this  court  the  following  petition, 
omitting  court  and  title: 

"Now  come  the  plaintiffs,  T.  W.  Pelham,  James  N.  Mount,  Oren  Clark, 
A.  R.  Johnson,  Frank  A.  Clark,  S.  W.  McCall,  Chas.  H.  Shark,  W.  A.  Rains, 
Charles  Vinson,  H.  Betton,  J.  F.  Parsons,  Geo.  I.  Watkins,  John  C.  B.  Short, 
P.  G.  Masaey,  George  Blackburn,  W.  A.  Dewitt,  S.  E.  Gandy,  G.  W.  Oliver, 
C.  F.  Lewis,  A.  N.  Boorey,  C.  S.  Triplett,  A.  E.  Mead,  W.  J.  Latimer,  and 
show  to  the  court  and  aver  that  on  the  fourth  day  of  October,  1886,  said  de- 
fendants, B.  F.  Smith,  G.  W.  Wight,  J.  H.  Waterman,  were  the  duly  electeti, 
commissioned,  qualified,  and  acting  members  of  and  constituting  the  board  of 
county  commissioners  of  Finney  county,  Kansas,  and  that  said  board  was  then 
and  there  in  Garden  City,  in  said  county  and  state,  in  session,  at  its  regular 
October  meeting;  that  then  and  there,  on  said  day,  there  was  presented  to  said 
board  of  county  commissioners  a  petition  signed  by  a  majority  of  the  electora 
of  the  unincorporated  town  or  village  of  Leoti  City,  in  Wichita  county,  state  of 
Kansas,  setting  forth  the  metes  and  bounds  of  their  town,  village,  and  com- 
mons, and  stating  that  the  number  of  the  inhabitants  of  said  town  and  village 
was  three  hundred  and  fifty,  (350,)  and  praying  that  said  town  or  village  be 
incorporated  as  a  city  of  the  third  class,  with  said  petition  filing  and  presenting 
to  said  board  the  duly  verified  aflidavil  of  J.  F.  Ward,  one  of  the  publishers  of 
the  Leoti  Lance,  a  weekly  newspaper  published  and  printed  at  Leoti  City  afore- 
said, that  said  petition  had  been  published  in  said  newspaper  at  least  once  in 
each  week  for  three  consecutive  weeks,  to- wit,  on  September  16,  1886,  Sep- 
tember 23,  1886,  and  September  30,  1886;  that  said  board  of  county  commis- 
sioners were  satisfied  on  all  points  and  requirements  as  set  forth  in  sections 
1  and  2,  c.  LXVI,  (66,)  Laws  of  Kansas  1886.  but  that  said  board  of  county 
commissioners  wrongfully,  and  without  right,  refused  to  receive  and  act  upon 
said  petition,  and  to  grant  the  prayer  of  said  petition,  on  the  sole  grounds  that 
Wichita  county,  an  unorganized  county  of  the  state  of  Kansas,  was  not  at- 
tached to  Finney  county,  Kansas,  for  judicial  purposes. 

"Plaintiffs  f  urther'aver  that  at  a  previous  session  of  said  board,  viz.,  the  reg- 
ular July  session  1885  thereof,  said  county  of  Wichita,  Kansas,  was  organized 
as  a  municipal  township  of  Finney  county,  Kansas.  Plaintiffs  further  aver 
that  Finney  county,  Kansas,  for  the  two  years  last  past,  (said  Finney  county, 
Kansas,  being  situated  within  the  Sixteenth  judicial  district  of  the  state  of 
Kansas,)  was  the  only  organized  county  adjoining  said  Wichita  county,  Kan- 
sas, and  was  such  at  and  during  the  hist  session  of  the  legislature  of  the  state 
of  Kansas,  and  that  said  Sixteenth  judicial  district  was  the  most  convenient 
judicial  district  to  said  Wichita  county,  Kansas.  Plaintiffs  further  aver  thht 
Wichita  county,  Kansas,  has  been  and  is  attached  to  Finney  county,  Kansas, 
fcfr  judicial  purposes,  since  February  26,  1886,  and  prior  thereto,  and  that 
it  was  the  duty  of  said  defendants,  as  such  boai*d,  to  receive  and  act  upon  said 
petition,  and  to  grant  said  petition,  and  the  performance  of  whidi  the  law 
specially  enjoined  on  them  as  a  duty,  by  virtue  of  their  oflice,  trust,  and  sta- 
tion. 

"Wherefore  said  plaintiffs  ask  the  court  to  grant,  issue,  and  award  a  per- 
.  etnptory  writ  of  mandamus  to  said  board  of  county  commissionei*s,  compel- 
ling and  commanding  said  board  to  receive  and  act  upon  said  petition,  and  to 
grant  the  prayer  of  said  petition,  and  make  the  proper  order,  declaring  said 
town  or  village  of  Leoti  City  incorporated  as  a  city  of  the  third  class  by  the 
nam^  ^nd  style  of  the  *City  of  Leoti  City,'  and  designating  in  said  order  the 
.metes  and  bounds  thereof;  and  also  to  incorporate  in  said  order  an  6rder  or- 


Digitized  by 


Google 


Kan.]  PELHAM   V,  SMITH.'  559 

derifig  tlie  first  election  in  said  city  for  city  officers,  designating  tlie  place 
where  said  election  shall  be  held,  and  appointing  three  qualified  electors  of 
said  city  to  act  as  judges  of  said  election,  and  two  other  electors  of  said  city 
to  act  as  clerks,  and  three  other  electors  of  said  city  to  act  as  a  board  of  can- 
vassers of  said  election  returns,  and  to  forthwith  enter  said  order  at  length 
on  the  journal  of  the  proceedings  of  said  board  of  county  commissioners,  and 
cause  the  same  to  be  published  once  in  some  newspaper  printed  in  said  city 
at  least  one  week  before  said  city  election ;  and  for  all  other  and  proper  re- 
lief." 
Subsequently  the  following  facts  were  agreed  upon: 

•*  It  is  hereby  agreed  that  on  the  fourth  day  of  October,  1886,  said  defend- 
ants. B.  P.  Smith,  C.  W.  Wight,  J.  H.  Waterman,  were  the  duly  elected, 
commissioned,  qualified,  and  acting  members  of  and  constituting  the  board 
of  county  commissioners  of  Finney  county,  Kansas,  and  that  said  board  was 
then  and  there  in  Garden  City,  in  said  county  and  state,  in  session  at  its  reg- 
ular October  meeting;  that  then  and  there,  on  said  day  and  date,  there  was 
presented  to  said  board  of  county  commissioners,  a  petition  signed  by  a  major- 
ity of  the  electors  of  the  unincorporated  town  or  village  of  Leoti  City,  situated 
in  Wichita  county,  state  of  Kansas,  setting  forth  the  metes  and  bounds  of  their 
town,  village,  and  commons,  and  stating  that  the  number  of  the  inhabitants  of 
said  town  or  village  was  three  hundred  and  fifty,  (350,)  and  praying  that  said 
town  or  village  be  incorporated  as  a  city  of  the  third  class,  with  said  petition 
filing  and  presenting  to  said  board  the  duly-verified  aflidavit  of  J.  JF.  Wai'd, 
one  of  the  publishers  of  the  Leoti  Lance,  a  weekly  newspaper  printed  and 
published  at  Leoti  City  aforesaid;  that  said  petition  had  been  published  in 
said  newspaper  at  least  once  in  each  week  for  three  consecutive  weeks,  to- 
wit,  on  September  16,  1886,  September  23,  1886,  and  September  30,  1886; 
that  said  board  of  county  commissioners  were  satisfied  on  all  points  and  re- 
quirements as  set  forth  in  sections  1  and  2,  c.  LXVI.,  (66,)  Laws  of  Kansas 
1886,  but  refused  to  receive  and  act  upon  said  petition,  and  to  grant  the 
prayer  of  said  petition,  on  the  sole  ground  that  Wichita  county,  Kansas, 
(which  it  is  admitted  by  all  parties,)  is  an  unorganized  county,  and  is  not  at- 
tached to  Finney  county,  Kansas,  for  judicial  purposes. 

''It  is  further  admitted  that  at  a  previous  session  of  said  board,  namely, 
the  July  term,  1885,  thereof,  and  being  a  regular  session,  said  county  of 
Wichita,  Kansas,  was  organized  as  a  municipal  township  of  Finney  county, 
Kansiis.  Xo  objection  is  made  by  the  defendants  to  anything  in  said  pro- 
ceedings as  to  fact  or  form,  except  that,  in  view  of  the  legislation  of  the  past 
winter,  or  session  of  1886,  of  the  legislature  of  the  state  of  Kansas,  to-wit, 
chapter  87,  chapter  120,  and  chapter  81,  Wichita  county  is  no  longer  attached 
to  Finney  county,  Kansas;  for  judicial  purposes,  and  that  said  board  of 
county  commissioners  had  no  jurisdiction  to  grant  the  prayer  of  the  petition. 
It  is  further  agreed  that,  at  the  time  said  laws  were  enacted,  Finney  county, 
in  the  Sixteenth  judicial  district,  was  the  only  organized  county  adjoining 
Wichita  county,  Kansas.  Webb  &  Sfenceb, 

"Tom  H.  Bain, 
"Milton  Brown, 

"Attorneys  for  Plaintiffs. 
"W.  R.  Hopkins, 
"County  Atty.,  Finney  Co.,  Kansas.'' 

B.  F,  Simpson,  Milton  Broion,  and  Webb  cfe  Spencer,  for  plaintiffs.  W. 
R.  Hopkins  and  Abbott  A  Latnrence,  for  defendants. 

HoRTON,  C.  J.  The  sole  question  in  this  case  is  wliether  the  county  of 
Wichita,  which  is  unorganized,  is  within  the  Sixteenth  or  the  Twenty-third 
judicial  district  of  the  state.    At  the  regular  July  session  of  the  board  of 
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county  commissioners  of  Finney  county,  held  in  1885,  the  county  of  Wichita 
was  organized  as  a  municipal  township  of  that  county,  Finney  county  is  sit- 
uated within  the  Sixteenth  judicial  district,  and  is  the  only  organized  county 
adjoining  Wichita  county.  By  the  provisions  of  chapter  87,  Bess.  Laws  1886, 
approved  February  18,  1886.  and  wliich  took  effect  February  19,  1886.  Wich- 
ita county  was  attached  to  Finney  county  for  judicial  purposes.  Chapter  120, 
of  the  Session  Laws  1886,  approved  February  19,  1886,  and  which  took  effect 
February  20, 1886,  created  the  Twenty-third  judicial  district,  comprising  the 
organized  counties  of  Rush,  Ness,  Ellis,  and  Trego,  and  the  unorganized  coun- 
ties of  Gove,  St.  John,  Wallace,  Lane,  Scott,  Greeley,  and  Wichita.  It  was 
therein  provided  that  the  terms  of  the  district  court  of  that  judicial  district 
should  commence  in  the  counties  of  Gove,  St.  John,  Wallace,  Lane,  Scott, 
Greeley,  and  Wichita,  after  the  ^ame  had  been  organized,  at  such  time  as  the 
judge  of  the  district  should  order.  By  the  provisions  of  chapter  81,  Sess. 
Laws  1886,  approved  February  20»  1886,  and  which  took  effect  February  26, 
1886,  the  county  of  Wichita  was  again  attached  to  Finney  county  for  judicial 
purposes. 

The  constitution  of  the  state  ordains  that  provision  maybe  made  bylaw  for 
the  increase  of  the  number  of  judicial  districts  whenever  two-thirds  of  the 
members  of  each  house  shall  concur.  Such  districts  shall  be  fortnefl  of  com- 
pact territory,  and  bounded  by  county  lines,  and  such  increase  shall  not  va- 
cate tlie  oflBce  of  any  judge.  Section  14,  art.  3.  New  or  unorganized  coun- 
ties shall  by  law  be  attached  for  judicial  purposes  to  the  most  convenient  judi- 
cial district.    Section  19,  art.  3. 

As  Wichita  county  adjoins  Finney  on  the  north,  and  is  an  unorganized 
county,  the  legislature  had  ample  power,  under  the  constitution,  to  attach 
that  county  to  the  judicial  district  embracing  Finney  county.  It  will  be  con- 
ceded that  the  legislature  had  the  authority  to  organize  the  Sixteenth  judicial 
district  so  as  to  comprise  Wichita  county.  On  the  nineteenth  of  February, 
the  Twenty-third  judicial  district  was  cre<ited,  comprising  certain  organized 
counties,  and  also  certain  unorganized  counties,  including  Wichita,  with  the 
provision,  however,  that  courts  should  not  be  held  in  the  unorganized  coun- 
ties until  after  the  same  had  been  organized,  and  at  such  time  as  the  district 
judge  should  order.  The  act  of  February  20th,  attaching  the  county  of  Wich- 
ita to  Finney  county  for  judicial  purposes  is  the  latest  expression  of  the  leg- 
islature; and,  as  Finney  county  is  a  part  of  the  Sixteenth  judicial  district, 
the  act  attaciiing  Wichita  county  to  Finney  county  for  judicial  purposes  at- 
taches it  to  the  Sixteenth  judicial  district,  and  thereby  puts  Wichita  county, 
for  judicial  purposes,  within  the  Sixteenth  judicial  district.  Such  construc- 
tion does  not  violate  any  provision  of  the  constitution  of  the  state,  and  cer- 
tainly gives  full  effect  to  the  intent  and  purpose  of  the  legislature.  In  re 
Holcomh,  21  Kan.  628;  State  v.  Rath,  21  Kan.  583;  Ex  parte  CrazQford,  12 
Neb.  379;  S.  C.  11  N.  W.  Rep.  494. 

Such  construction  does  not  repeal  chapter  120,  Sess.  Laws  1886,  nor  destroy 
the  Twenty-third  judicial  district  created  thereby,  but  it  determines  that  the 
county  of  Wichita  is  not  a  part  of  that  district  under  the  terms  of  said  chap- 
ter 81,  approved  later  than  said  chapter  120. 

Let  tlie  peremptory  writ  of  mandamtis  be  issued  as  prayed  for. 

(All  the  justices  concurrinjg^.) 

(86  Kan.  118)  ' 

Pacific  Mut.  Tjbl.  Co.  and  others  v.  Chicago  &  Atchison  Bridge  Co. 

(Supreme  Court  of  Kansas,    January  7,  1887.) 

Telkgbaph  Companies  —  Bridge  over  Navigable  River — Injcinxtion  — Condemna- 
tion Proceedings. 

Where  a  telegraph  company  presents  an  application  to  the  judge  of  the  district 
court,  and  secures  the  appointment  of  commissioners  to  coiuiernn  a  right  of  way  for 
a  telegraph  line  over  and  along  a  bridge  which  spans  a  navigable  river,  and  thereiu 


Digitized  by 


Google 


Kan.]     PACIFIC  mut.  tel.  co.  v.  Chicago  &  atchison  bridge  co.        561 

specifically  states  the  property  proposed  to  be  taken,  and  the  particular  manner  b^" 
which  it  is  proposed  to  attach  tne  wires  and  other  fixtures  to  the  bridge,  and  it  is 
found  that  the  method  outlined  in  the  application  will  interfere  with  the  opening? 
of  the  draw  span  of  the  bridge,  and  obstruct  the  navifration  of  the  river,  the  owner 
of  the  bridge  is  entitled  to  an  injunction  to  restrain  the  company ,  and  the  commis- 
sioners that  were  appointed,  from  proceeding  further  under  the  application ;  and 
a  proposal  by  the  telegraph  company,  in  its  answer  in  the  injunction  proceeding, 
to  so  change  its  plan  as  to  obviate  the  objections,  and  which  is  a  substantial  de- 
parture from  the  plan  stated  in  the  application,  will  not  defeat  the  action  for  in- 
junction. 

(Syllabus  by  the  Cmcrt.) 

Error  from  Atchison  county. 

Jackson  c§  Rayse,  for  plaintifCs  in  error.  Btvereat  A  Waggener^  for  defend- 
ant in  error. 

JoHKSTON,  J.  The  Pacific  Mutual  Telegraph  Company  presented  an  appli- 
cation to  the  judge  of  the  district  court  of  Atchison  county  for  the  appoint- 
ment of  commissioners  to  condemn  the  right  to  construct  and  maintain  a 
telegraph  line  along  and  over  the  north  side  of  the  bridge  of  the  Chicago  <& 
Atchison  Bridge  Company  which  spans  the  Missouri  river  at  Atchison,  Kansas, 
and  to  appraise  the  value  and  assess  the  damages  to  the  bridge  property  taken 
for  such  purpose.  On  this  application  commissioners  were  appoi  nted .  After- 
wards the  bridge  company  began  an  action,  and  obtained  a  temporary  injunc- 
tion enjoining  the  telegraph  company  and  the  commissioners  from  proceeding 
with  the  condemnation.  Issues  were  joined, and  a  trial  had  before  the  court, 
which  resulted  in  a  decree  enjoining  the  telegraph  company  from  proceeding 
further  under  the  condemnation  proceeding  that  had  been  instituted,  to  re- 
verse which  this  proceeding  is  brouglit.  The  district  court  found  and  placed 
its  decision  upon  the  fact  that  the  plans  of  the  telegraph  company,  for  the 
construction  and  operation  of  its  line  across  the  bridge,  as  stated  in  its'pe- 
tition  to  the  judge  of  the  district  court,  and  upon  which  the  commissioners 
were  appointed,  was  impracticable,  and  would  interfere  with  the  opening  of 
the  draw  span  of  the  bridge,  and  with  the  navigation  of  the  river.  This  fact 
cannot  well  be  questioned  l»y  the  plaintiff  in  error,  as  the  testimony  upon 
which  it  was  found  has  not  been  brought  here;  and  that  the  company  cannot 
in  any  way  interfere  with  the  turning  of  the  draw  span,  or  obstruct  the  navi- 
gation of  the  river,  is  conceded.  In  its  answer  filed  in  the  injunction  pro- 
ceeding the  telegraph  company  outlined  and  proposed  another  plan  for  the 
construction  of  its  line  which  it  claimed  would  not  interfere  with  the  opera- 
tion of  the  draw  spaOf-or  with  the  navigation  of  the  river;  but  this  plan  ,was 
a  substantial  departure  from  the  one  upon  which  the  commissioners  were  ap- 
pointed to  condemn  the  right  of  way  across  the  bridge. 

It  is  now  contended  that  it  was  unnecessary  to  state  in  the  petition  what 
property  was  intended  to  be  appropriated,  or  liow  the  wires  of  the  telegraph 
company  were  to  be  attached  to  the  bridge,  and  therefore  the  company  was  at 
liberty  to  disregard  the  plans  stated  in  the  petition,  and  to  have  the  commis- 
sioners that  were  appointed  proceed  upon  another  and  a  different  one.  The 
petition  or  application  is  the  initiatory  step  or  basis  of  the  condemnation  pro- 
ceeding. It  is  required  to  be  in  writing,  and  from  it  the  judge  determines 
whetlier  a  case  is  presented  for  the  exercise  of  the  right  of  eminent  domain. 
In  this  case  the  condemning  party  stated  particularly  what  use  it  proposed  to 
make  of  the  bridge,  and  detailed  the  miinner  in  which  it  proposed  to  attach 
its  wires  and  other  fixtures  to  the  same.  The  commissioners  were  appointed 
to  appraise  the  damages  which  the  bridge  company  would  suffer  if  the  prop^ 
erty  was  so  taken.  They  gave  notice  that  they  would  proceed  under  the  plan 
named  in  the  petition,  and  from  that  notice  the  bridge  company  received  in- 
formation of  how  it  and  its  property  were  to  be  affected. 

It  may  be,  as  tlie  telegraph  company  contends,  that  only  a  general  allega- 
v.l2p.no.l3— 36 
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tion  of  its  purpose  was  necessary  in  the  petition,  and  that  a  detailed  statement 
of  the  manner  of  construction  was  not  required  under  the  statute;  but  that 
is  not  this  case.  There  is  no  complaint  that  the  petition  was  too  general  or 
too  meager  in  its  statement,  but  rather  that  it  contained  too  much.  The 
company  lias  chosen  to  specifically  state  its  purpose  and  plans,  and  has  thereby 
made  out  its  own  case.  That  which  it  proposed  and  threatened  to  do  is  con- 
fessedly impracticable  and  unauthorized  by  law,  and  afiforded  the  bridge  com- 
pany sufficient  grounds  to  maintain  injunction. 

It  is  said  that  the  new  plan  is  practicable  and  proper,  but  it  was  not  sug- 
gested until  the  action  to  enjoin  had  been  begun,  and  only  tlrn  in  the  answer 
fileii  in  the  injunction  proceeding;  and  the  extent  of  the  decree  in  the  present 
case  is  to  restrain  the  telegraph  company  from  carrying  out  the  first  plan,  or, 
in  otlier  words,  from  proceeding  further  under  the  petition,  order,  and  notice, 
which  proposed  to  do  that  which  the  law  does  not  permit  to  be  done.  The 
decree  rendered  does  not  prevent  the  company  from  presenting  another  appli- 
cation, and  instituting  another  condemnation  proceeding,  providing  that  which 
is  asked  for  is  within  the  law.  It  appears  from  the  records  of  this  court  that 
the  telegraph  company  has  abandoned  the  first  application,  and  is  now  prose- 
cuting another  one,  wherein  it  attempts  to  obviate  the  objections  raised  in  the 
first. 

We  think  there  was  no  error  in  the  ruling  of  the  district  court,  and  its  judg- 
ment must  be  affirmed. 

(All  the  justices  concurring.) 


(71  Cal.  504) 

Fitzgerald  t>.  Fernandez  and  others.    (No.  9,620.) 
(Supreme  Qmri  of  Oalifomia.    December  31,  1886.) 

1.  HOMESTKAD — TkNANT  IN  CoMMON — EXCLUSIVE  P088E3SION— -CALIFORNIA  ACT  OF  MaBCH 

9,  18t>8. 

When  a  person  is  entitled  to  a  homestead,  the  California  act  of  March  9,  1868,  §1, 
gives  him  one  in  a  tract  of  which  he  has  exclusive  occupation,  and  which  he  dul^v 
incloses,  selects,  records,  and  resides  on  as  such,  althongh  he  has  only  an  undi- 
vided interest  therein.  Held^  that  a  tenant  in  common  or  joint  tenant,  having  an 
undivided  interest  less  than  the  whole,  who,  with  his  family,  entered  into  actual 
possession  of  a  part  in  the  name  of  the  whole,  but  did  not  inclose  the  same,  ac- 
quired no  homestead  under  this  act.^ 

2.  Same — California  Act  of  March  9,  1868  —  Applioation  to  Previously  Recorded 

Homestead. 

The  second  section  of  the  act  savs:  "  This  act  shall  apply  to  all  homesteads  here- 
tofore recorded  under  the  laws  of  tVi  is  state,  as  well  as  those  that  may  hereafter  beac- 
quire<l."  IMd  not  to  validate  homesteads  previously  recorded  on  lands  held  in  joint 
tenancy,  or  in  tenancy  in  common,  unless  the  first  section  was  complied  with. 

3.  Same— FoRECLosrRE  of  Mortgage  Given  by  Husband  Alone— Wife  a  Party — 

Bound  on  Default  by  Judgment. 

In  an  action  to  foreclose  a  mortgage  executed  by  a  husband  ou  lands  claimed  by 
his  wife  to  be  a  homestead,  slie  is  a  proper  party :  and  if,  after  being  duly  served,  she 
does  not  appear,  but  is  represented  by  her  husband's  attorney,  without  her  knowl- 
edge and  consent,  a  judgment  against  her  is  binding,  unless'  she  can  show  a  vidSd 
cause  for  her  failure  to  appear. 

Com rnisai oners'  decision. 

Department  2.     Appeal  from  superior  court,  Contra  Costa  county, 
A,  H.  Griffith,  for  appellant.     Eli  Chase,  W.  S.  Tinning,  and  Theodore 
Wagner,  for  respondents. 

Seakls,  C.  This  is  an  action  to  set  aside  and  annul  a  decree  of  foreclosure 
against  the  plaintiff  herein,  to  vacate  an  order  of  sale  issued  under  such  de- 
cree, and  to  enjoin  D.  P.  Mahan,  the  sheriff  of  Contra  Costa  county,  and  Ber- 

^  As  to  the  title  and  occupation  to  support  a  homestead  claim  and  declaration,  see 
King  V.  Goctz,  (Cal.)  11  Pac.  Rep.  666.  and  note ;  Bothell  v.  Sweet,  (N.  H.)  6  Atl.  Rep.  646. 
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nardo  Fernandez,  the  other  defendant,  from  making  a  sale  of  the  moiigaged 
premises,  or  from  enforcing  the  judgment  of  foreclosure,  upon  the  ground 
that  the  mortgaged  property  is  the  homestead  of  plaintiff.  Defendants  had 
judgment,  from  which,  and  from  an  order  denying  a  new  trial,  the  appeal  is 
prosecuted  by  the  plaintiff.  There  is  no  statement  or  bill  of  exceptions,  and 
the  case  is  presented  on  the  judgment  roll. 

Two  principal  questions  are  involved  in  the  appeal — FirsU  were  the  prem- 
ises in  question  the  homestead  of  plaintiff  and  her  husband  at  the  date  of  the 
execution  of  a  mortgage  thereon  (September  25, 1873)  by  the  latter  to  defend- 
ant Fernandez?  Second,  was  the  plaintiff  concluded,  and  her  right  to  a  home- 
stead, if  any  she  had,  foreclosed,  by  the  decree  of  May  6, 1880,  rendered  in  an 
action  to  foreclose  the  mortgage  of  September  25, 1873,  in  which  action  plain- 
tiff was  a  party  defendant,  was  served  with  a  summons,  and  was  represented 
by  an  attorney,  who  answered  for  her,  but  who  was  employed  by  her  husband 
without  her  knowledge  or  authorization? 

The  facts  essential  to  an  understanding  of  the  first  proposition,  as  gleaned 
from  the  findings,  areas  follows:  John  Fitzgerald  and  plaintiff  were  hus- 
band and  wife,  On  the  second  day  of  December,  1860.  the  former  purchased 
from  tenants  in  common  or  joint  tenants,  who  owned  undivided  interests 
therein,  less  than  the  whole,  their  interest  in  and  to  the  premises  in  question, 
and  with  his  family,  including  the  plaintiff,  entered  into  the  actual  possession 
of  a  part,  in  the  name  of  the  whole,  of  the  premises  so  purchased,  and  has 
ever  since  resided  thereon.  On  the  tenth  day  of  November,  1865,  John  Fitz- 
gerald filed,  and  caused  to  be  recorded  in  due  and  regular  form,  a  declaration 
of  homestead  on  said  premises.  The  land  was  not  in  the  exclusive  occupa- 
tion of  John  Fitzgerald,  and  was  not  fully  inclosed  prior  to  1869  or  1870,  and 
was  and  still  is  owned  by  said  Fitzgerald  and  others  as  tenants  in  common. 
On  the  twenty-fifth  day  of  September,  1873,  John  Fitzgerald  executed  a  mort- 
gage on  the  premises  to  defendant  Bernardo  Fernandez,  to  secure  the  pay- 
ment of  $1,500,  and  interest,  payable  on  demand. 

Was  the  lien  of  this  mortgage  superior  to  the  homestead  claim?  Prior  to 
the  act  of  March  9,  1868,  (St.  1868,  p.  116,)  a  homesteful  could  not  be  carved 
out  of  land  held  by  one  in  joint  tenancy,  or  as  a  tenant  in  common.  Wolfw 
Fleischacker,  5  Cal.  244;  Reynolds  v.  Fiodeyt  6  Cal.  165;  Giblin  v.  Jordan, 
Id.  417;  Kellersherger  v.  Kopp,  Id.  564;  Bishop  v.  Hubbard,  23  Cal.  517; 
Elias  V.  Verdugo,  27  Cal.  419;  Seaton  v.  Son,  32  Cal.  483. 

The  act  of  March  9,  1868,  supra,  under  which  appellant  claims  her  home- 
stead became  valid,  is  as  follows: 

"Section  1.  AVhenever  any  party  entitled  to  a  homestead  under  the  laws  of  this 
state  shall  be  in  exclusive  occupation  of  any  parcel  or  tract  of  land,  having  the 
same  inclosed,  and  shall  select  and  record  and  reside  upon  the  same  as  a  home- 
stead, such  party  so  selecting  and  claiming  shall  be  entitled  to  such  home- 
stead, and  to  all  the  rights  and  exemptions  provided  by  the  general  law  re- 
lating to  homesteads,  to  the  extent  of  such  claimant's  interest  in  such  home- 
stead property,  although  such  land  be  held  in  joint  tenancy,  or  tenancy  in 
common,  or  such  claimant  own  only  an  undivided  interest  therein. 

"Sec.  2.  This  act  shall  apply  to  all  homesteads  heretofore  recorded  under 
the  laws  of  this  state,  as  well  as  those  that  may  hereafter  be  acquired." 

As  will  be  seen,  the  firat  section  of  this  act  gives  to  joint  tenants  or  tenants 
in  common,  who  shall  be  in  theeasclusive  occupation  of  land,  having  the  same 
inclosed,  the  right  to  select  and  record  the  same  as  a  homestead;  and  the  sec- 
ond section  applies  the  act  to  homesteads  theretofore  recorded  under  the  laws 
of  the  state,  as  well  as  to  those  subsequently  recorded.  John  Fitzgerald  was 
not  in  the  exclusive  occupation  of  the  land  upon  which  he  sought  to  impress 
the  homestead  character,  and  did  not  have  it  inclosed.  lie  did  not,  therefore, 
by  virtue  of  the  act,  become  entitled  to  a  homestead  in  the  premises.  The 
contention  of  appellant  that,  by  virtue  of  the  second  section,  homosteads  pre- 


Digitized  by 


Google 


564  PACIFIC  REPORTER*  [NCV. 

viously  recorded  upon  lands  held  in  joint  tenancy,  or  in  tenancy  in  common, 
were  validated  without  reference  to  compliance  with  the  provisions  of  the 
first  section,  cannot  be  maintained.  The  language  of  the  second  section  is 
hot  that  such  second  action  applies,  but  that  '*  this  act  shall  apply  to  all  home- 
steads heretofore  recorded,"  etc.  As  the  act,  taken  together,  only  gives  the 
homestead  right  in  such  cases  to  those  in  the  exclusive  occupation  of  the  land, 
and  having  it  inclosed,  plaintifT  and  her  husband  were  wanting  in  an  essen- 
tial element  requisite  to  a  valid  homestead. 

The  very  question  now  under  consideration  was  involved  in  Cameto  v. 
Dupuy,  47  Cal.  79,  in  which  a  homestead  had  been  declared  in  1864,  and  this 
court  held  (1)  that  the  hofnestead  of  1864  was  not  valid,  for  the  reason  that 
the  premises  were  then  held  in  joint  tenancy;  (2)  that  the  defect  was  not 
cured  by  the  act  of  1868.  (St.  1867-68,  p.  116,)  for  the  reason  that  such  last- 
mentioned  act  only  provides  for  the  acquisition  of  such  right  in  lands  held  in 
joint  tenancy,  or  tenancy  in  common,  where  the  person  filling  the  declara- 
tion is  in  the  exclusive  occupation  of  the  tract  sought  to  be  dedicated  as  a 
homestead. 

It  follows  that  the  premises  in  question  were  not  impressed  with  the  home- 
steiuJ  character,  and  the  court  below  did  not  err  in  its  conclusion. 

The  conclusion  reached  renders  an  inquiry  into  the  second  proposition  in- 
volved unnecessary  to  a  disposition  of  the  appeal.  We  may,  however,  say: 
(1)  That  where  a  mortgage  is  executed  by  the  husband  alone,  upon  property 
claimed  by  husband  and  wife  as  a  homestead,  the  latter  is  a  proper  party  de- 
fendant in  an  action  to  foreclose.  Maybury  v.  Ruiz,  58  Cal.  11.  (2)  Where, 
as  in  this  case,  an  action  against  husband  and  wife  is  brought  to  foreclose  a 
mortgage,  and  process  is  served  upon  both,  whereby  the  court  acquires  juris- 
diction of  the  pei-son  of  the  wife  {is  well  as  of  the  subject-matter,  a  decree  of 
foreclosure  entered  therein  is  not  void  because  the  wife  did  not  appear,  but 
was  represented  by  an  attorney  employed  by  the  husband  without  her  knowl- 
edge or  coasent,  who  appeared  and  answered  for  her.  (3)  In  such  a  case,  if 
there  had  been  no  appearance  for  her,  the  plaintiff  would  have  been  entitled 
to  a  default  and  decree  against  her,  and  his  position  should  not  be  held  worse 
by  an  appearance  with  which  he  had  no  connection.  (4)  As  her  complaint  in 
this  case  fails  to  show  any  excuse  or  cause  why  she  did  not  appear,  or  why 
she  did  not  apply  to  the  court  in  which  the  action  to  foreclose  was  pending  for 
leave  to  defend,  the  court  below  properly  held  the  decree  of  foreclosure  valid 
and  binding  upon  her,  and  a  bar  to  her  present  cause  of  action. 

The  judgment  and  order  appealed  from  should  be  aflirmed. 

We  concur:    Belcher,  C.  C;  Foote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(19  Nev    379) 

Young  o.  Brehi.    (N'o.  1,235.) 

(Supreme  Court  of  Nevada.    January  8,  1887.) 

Estoppel— Bt  Jotkjmkxt — Pending  Motion  for  New  Trial — Evidence. 

In  an  action  on  a  promissory  note,  when  the  defense  is  raade  that  the  defend- 
ant executed  and  delivered  to  the  plaintiff  a  deed  of  lands,  wliich  was  accepted  by 
him  in  full  payment  of  the  note  sued  on  and  otlier  notes  due  from  defendant  to 
plaintiff,  the  record  of  an  action  by  the  same  plaintiff  against  the  same  defendant, 
on  one  of  the  other  notes,  in  which  the  same  defense  was  made,  and  where  it  waa 
decided  that  the  deed  was  never  delivered  and  accepted  as  alleged,  is  oonclusive 
against  defendant,  and  the  fact  that  a  motion  for  a  new  trial  is  pending  in  that  ac- 
tion does  not  affect  the  operation  of  the  judgment  therein  as  an  estoppel,  and  nlain- 
tiff  having  no  opportunity  to  plead  the  matter  in  estoppel,  it  isju^it  as  conclusive 
when  admitted  in  evidence. 
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Appeal  from  an  order  of  Sixth  judicial  district  court,  granting  plaintiff  a 
new  trial. 
Henry  K,  Mitchell,  for  appellant,    Baker  ct  Wines,  for  respondent. 

Leonard,  C.  J.  In  May,  1884,  defendant  owed  plaintiff  nearly  86,000, 
upon  promissory  notes  secured  by  mortgages,  and  for  money  paid  out.  On 
the  second  day  of  October,  1884,  plaintiff  brought  an  action  in  the  district 
court  of  Eureka  county  to  recover  $2,647",  and  interest,  upon  two  promissory 
notes,  and  for  money  paid  out.  That  case  was  transferred  to  White  Pina 
county  for  trial.  In  his  answer  defendant  denied  any  and  all  indebtedness, 
and  alleged  that  he  had  paid  plaintiff  in  full  all  sums  of  money  claimed  in  the 
complaint  to  be  due.  After  trial  upon  the  merits,  plaintiff  recovered  a  veixiict 
and  judgment  for  $2,372. 

At  the  trial  in  this  case  it  was  admitted  and  agreed  that,  in  the  White  Pine 
Case,  defendant  had  filed  and  served  notice  of  intention  to  move  for  a  new 
trial;  that  no  statement  had  been  settled;  that  said  motion  was  still  pending; 
and  that  defendant  had  not  executed  any  bond  or  undertaking  on  appeal. 
Plaintiff  instituted  this  action  in  the  district  court  of  Eureka  county,  October 
9,  1884,  to  recover  $2,600,  and  interest,  alleged  to  be  due  upon  two  other 
promissory  notes.  In  his  answer,  as  in  the  White  Pine  Case,  defendant  de- 
nied any  and  all  indebtedness,  and  pleaded  full  payment  of  each  note  described 
in  the  complaint.  The  record  shows,,  without  contradiction,  that  in  the  White 
Pine  Case,  to  sustain  his  allegation  of  payment,  defendant  insisted,  and  in- 
troduced much  evidence  tending  to  prove,  that,  on  or  about  May  31,  1884, 
in  pursuance  of  an  agreement  entered  into  between  plaintiff  and  defendant, 
he  sold  and  delivered  to  pi ainti fit  certain  personal  property,  and  conveyed,  by 
good  and  sufficient  deed,  real  estate  in  full  payment  and  satisfaction  of  all  in- 
debtedness then  existing  against  iiim  in  favor  of  plainUff,  which  included  that 
claimed  in  the  action  then  being  tried,  and  also  the  amount  in  question  in  this 
action;  and  that  said  sale  and  conveyance  were  accepted  by  plaintiff  in  full 
payment  and  satisfaction  of  the  entire  indebtedness  mentioned;  that,  on  tiie 
contrary,  plaintiff  claimed  and  insisted,  and  introduced  evidence  tending  to 
prove,  that  the  attempted  settlement  was  never  consummated;  that  the  deed 
was  never  delivered  to,  or  accepted  by,  him,  and  therefore  that  the  notes  then 
in  question  had  not  been  paid. 

The  verdict  in  the  case  must  have  turned  on  those  issues,  for  there  were 
no  others,  and  it  was  in  favor  of  plaintiff.  Yet  in  this  action,  between  the 
same  parties,  those  are  the  precise  questions  which  defendant  endeavored  to 
agitate  again;  and  to  that  end  he  introduced  evidence  substantially  the  same 
as  that  produced  at  the  trial  in  White  Pine. 

After  defendant  had  rested,  for  the  purpose  of  proving  what  questions  were 
submitted  and  determined  in  the  former  case,  plaintiff  introduced  in  evidence 
copy  of  complaint,  summons,  answer,  order  of  removal  to  Whit«  Pine  county 
for  trial,  verdict,  and  judgment  in  the  case,  and  also  oral  testimony  showing 
what  evidence  was  introduced  by  the  respective  parties  in  support  of  the 
issues  there  made.  The  court  charged  the  jury,  among  other  things,  that  if 
they  found  the  verdict  of  the  jury  and  the  judgment  of  the  court  in  the  case 
tried  at  White  Pine  were  in  favor  of  plaintiff  upon  the  issues  of  delivery  or 
non-delivery,  acceptance  or  non-acceptance  of  the  said  deed,  and  if  they 
further  found  that  defendant  in  this  action  relied  upon  the  execution  and 
alleged  delivery  to  plaintiff  of  the  same  deed,  and  claimed  that  the  said  deed 
was  executed  and  delivered  at  the  same  time  testified  to  by  him  upon  the  trial 
in  White  Pine  county,  then  said  verdict  and  judgment  so  rendered  and  en- 
tered in  favor  of  plaintiff,  and  against  defendant,  upon  the  trial  of  said  action 
in  White  Pine  county,  were  conclusive  upon  defendant  in  this  action,  and 
their  verdict  must  be  for  plaintiff;  unless  they  found  from  the  evidence  that 
there  was  some  payment  made  by  defendant,  of  the  notea  sued  on  in  this  ac- 
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tiqn,  other  thtin  the  execution  and  delivery  of  said  deed.  The  jury  found  for 
defendant,  and  judgment  was  entered  in  his  favor  for,  his  costs.  Plaintiff 
moved  for  a  new  trial  on  tlie  ground  that  the  evidence  was  insufficient  to  jus- 
tify the  verdict,  and  did  not  support  the  verdict.  The  court  ordered  a  new 
trial  upon  the  ground  stated  in  the  motion,  and  defendant  appeals  from  that 
order. 

The  district  court  in  White  Pine  county  had  jurisdiction  of  the  parties  and 
the  subject-matter  of  the  action.  The  court  and  the  district  court  of  Eureka 
county  had  concurrent  jurisdiction.  In  the  two  cases  mentioned,  tlie  parties 
and  the  issues  made  by  the  pleadings  were  the  same.  The  facts  put  in  issue 
and  found  by  the  jury  in  the  White  Pine  Case  in  favor  of  plaintiff,  upon 
which  recovery  was  based,  were  identical  with  those  that  defendant  attempted 
to  establish  in  his  favor  in  this  action,  and  upon  which  he  relied  to  defeat 
plaintiff's  recovery.  The  verdict  and  judgment  in  the  former  case  establislied 
the  fact,  conclusively,  that  the  deed  referred  to  was  not  delivered  or  accepted 
in  payment  or  satisfaction  of  plaintiff's  demands,  and  consequently  that  the 
notes  and  claims  in  question  in  that  action  had  not  been  paid  thereby.  If 
there  was  not  such  delivery  or  accep>tance  of  the  deed  as  to  constitute  pay- 
ment of  the  demands  in  question  in  that  action,  the  same  was  true  of  the 
notes  involved  in  this,  because  tiie  transaction  was  entire,  and  the  convey- 
ance covered  and  satisfied  the  whole  indebtedness,  if  any  part  of  it.  Upon 
these  facts  the  judgment  in  the  former  case,  as  evidence,  was  conclusive 
against  defendant  upon  the  only  material  issues  raised  in  this  case.  McLeod 
V.  Lee,  17  Nev.  103;  1  Greenl.  Ev.  §  534;  Caperton  v.SchmidU  26  Cal.  496; 
Gardner  v.  Buckbee,  3  Cow.  125;  Burt  v.  Stemhurgh,^  Cow.  562;  Burke  v. 
Miller,  4  Gray,  115;  Boty  v.  Brovm,  4  N".  Y.  72;  White  v.  Coatsworth,  6  :N^. 
Y.  139. 

The  estoppel  was  not  pleaded  in  bar,  but,  when  there  has  been  no  oppor- 
tunity to  do  so,  the  matter  of  estoppel,  when  admitted  in  evidence,  is  just  as 
conclusive  as  it  would  have  been  if  it  had  been  pleaded.  1  Greenl.  Ev.  (13th 
Ed.)  §  531;  Perkins  v.  Walker,  19  Vt.  148.  In  this  case  plaintiff  had  no  op- 
portunity to  plead  it.  Clink  v.  Thurston,  47  Cal.  28.  In  fact,  the  only  rea- 
son suggested  by  counsel  for  appellant  why  the  judgment  in  the  former  case 
was  not  conclusive  against  defendant  in  this  action,  upon  all  material  issues, 
— that  is  to  say,  upon  the  questions  of  delivery  and  acceptance  of  the  deed, 
and  consequently  as  to  payment  of  the  notes  in  suit, — is.  that  the  judgment 
admitted  in  evidence  was  not  final,  and  therefore  not  a  bar;  because  in  that 
case  a  notice  of  intention  to  move  for  a  new  trial  had  been  filed,  and  was  still 
pending,  although  no  appeal  had  been  taken,  and  no  bond  or  undertaking  on 
appeal  or  to  stay  execution  had  been  executed.  We  are  referred  to  no  au- 
thorities that  sustain  counsel's  position,  and  know  of  none.  Although  the 
question  as  to  the  effect  of  an  appeal  from  a  judgment  of  a  district  court  to 
the  supreme  court,  with  or  without  a  stay-bond,  is  not  in  this  case,  yet  this 
court,  on  two  occjisions,  has  decided  that  the  validity  o^  such  judgment  is  not 
suspended  or  affected  by  a  bare  appeal.  Rogers  v.  Hatch,  8  Nev.  39;  Cain 
V.  Williams,  16  Nev.  430.  See,  also,  Nill  v.  Comparet,  16  Ind.  108;  Burton 
v.  Burton,  28  Ind.  343;  Barton  v.  Reeds,  20  Ind.  87.  The  pendency  of  mo- 
tion for  a  new  trial  did  not  even  stay  execution.  People  v.  Loucks,  28  Cal. 
70;  Jo7ies  v.  Spears,  56  Cal.  164;  Haynie,  New  Trials,  §  3.  The  judgment 
disposed  of  every  issue  in  the  case,  and  was  final.  Perkins  v.  Sierra  Nev,  S. 
M,  Co.,  10  Nev.  405;  Lake  v.  King,  16  Nev.  216. 

Defendant  did  not  claim  that  he  had  paid  the  notes  in  question,  unless  the 
execution  and  alleged  delivery  of  the  deed  of  May  31,  1884,  constituted  such 
payment  Upon  that  point  the  former  judgment  was  conclusive  against  him, 
and  tha  court  did  not  err  in  granting  a  new  trial. 

Order  appealed  from  affirmed. 
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(2  Ariz.  223) 

Johnson  v  Tully  and  others. 

(Supreme  Court  of  Arizona,    January  8,  1887.) 

Courts— Unit^  States  Supreme  Court^Appbal  from  Territories — Amount  in  Oon- 

TtiOVERSY. 

Under  the  act  of  congress  of  March  8,  1885,  providing  that  no  appeal  shall  be  al- 
lowed from  a  judgment  of  the  supreme  court  of  any  territory  unless  the  matter  in 
dispute,  exclusive  of  costs,  shall  exceed  $5,000,  an  appeal  will  not  lie  from  a  judg- 
ment for  $4,304.93,  acquiesced  in  by  the  plaintiff,  andafHrnied  by  thesupreme  court 
of  Arizona ;  there  being  nothing  in  controversy  but  the  sum  for  which  judgment  was 
given. 

Campbell  &  Silent,  Sumner  Howard^  and  O.  T,  Rouse,  for  appellant.  J^- 
fords  d*  Franklin^  for  appellees. 

Barnes,  J.  This  was  an  appeal  from  the  district  court  of  Pima  county, 
from  a  judgment  in  favor  of  the  plaintiff,  Johnson,  against  the  defendants  L. 
Zeckendorf  &  Co.  The  amount  of  the  judgment  appealed  from  was  {$4,304.93, 
and  was  rendered  in  said  court  on  the  twenty-sixth  day  of  September,  1885. 
On  the  eighth  day  of  November,  1886,  in  this  court,  the  said  judgment  was 
aflSrmed.  12  Pac.  liep.  65.  Thereafter  the  defendants  filed  their  petition  for 
a  rehearing,  which  petition  was,  on  the  eighth  day  of  January,  1887,  denied. 
The  defendants  thereupon  prayed  an  appeal  to  the  supreme  court  of  the  United 
States,  and  their  application  is  accompanied  with  the  affidavit  of  L.  Steinfeldt, 
one  of  the  defendants,  who  swears  that  the  amount  in  dispute  exceeds  the  sum 
of  S5,000. 

The  act  of  congress  of  March  3,  1885,  provides  that  "no  appeal  or  writ  of 
error  shall  hereafter  be  allowed  from  any  judgment  ♦  ♦  *  in  the  supreme 
court  of  any  of  the  territories  of  the  United  States,  unless  the  matter  in  dis- 
pute, exclusive  of  costs,  shall  exceed  the  sum  of  five  thousand  dollars." 

The  affidavit  does  not  state  that  the  matter  in  dispute,  exclusive  of  costs, 
is  over  $5,000.  The  pei-son  who  makes  the  affidavit  has  evidently  based  it 
upon  the  idea  that  the  accrued  interest  since  the  rendition  of  the  judgment 
in  the  district  court,  added  to  the  judgment,  makes  a  sum  in  excess  of  $5,000, 
and  therefore  his  affidavit  that  the  matter  in  dispute  does  exceed  the  sum  of 
$5,000.  The  interest  upon  a  judgment  is  an  incident  to  the  judgment,  cre- 
ated by  law,  and  it  is  not  a  part  of  the  judgment  itself.  The  judgment  in 
favor  of  the  plaintiff  was  acquiesced  in  by  the  plaintiff,  and  an  appeal  was 
taken  by  the  defendant,  against  whom  the  judgment  was  rendered,  and 
by  the  defendant  the  appeal  is  now  prayed.  The  amount  in  controversy 
must  be  the  amount  of  the  judgment.  The  supreme  court  of  the  United 
States,  in  the  case  of  Merrill  v.  Petty,  16  Wall.  341,  lays  down  the  doc- 
trine that  the  amount  required  is  to  be  ascertained  and  determined  by  tJie 
sum  in  controversy  at  the  time  of  the  judgment  in  the  circuit  court,  and  not 
by  any  subsequent  additions  thereto,  such  as  interest;  and,  further,  that  if 
the  verdict  is  given  against  the  defendant  for  a  less  sum,  and  judgment  is 
rendered  against  him  accordingly,  nothing  is  in  controversy  between  him  and 
the  plaintiff,  if  the  plaintiff  acquiesces  in  the  judgment,  beyond  the  sum  for 
which  the  judgment  is  given.  This  case,  and  cases  cited,  together  with  the 
case  of  Barney  v.  Martin,  91  U.  S.  365,  seem  to  be  decisive  of  this  question. 
We  are  therefore  compelled  to  hold  that  the  amount  in  controversy  in  this 
case  does  not  exceed  the  sum  of  $5,000,  and  therefore  an  appeal  camiot  be 
had  to  the  United  States  supreme  court  from  this  court 

The  appeal  from  this  court  is  denied. 
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(2  Cal.  Unrep.  682) 

Cook  «.  Kqchford.  (No.  11,134.) 

(Supreme  Court  of  QtUfomia.    August  23, 1886.) 

Balb—Dkuykbt— Attaching  Creditobs. 

Id  an  action  against  a  sheriff  for  the  recovery  of  property  attached  hy  himaa  that 
of  one  C,  where  it  is  claimed  that  G.  sold  the  property  to  plaintiff  before  the  atr 
tachment,  testimony  of  plaintiff  and  G.  to  the  effect  that  on  a  day  named  prior  to 
the  attachment  0.  sold  the  property  to  plaintiff,  taking  bis  promissory  note  in  pay- 
ment, and  gave  him  a  bill  of  sale  of  the  property,  viz.,  saloon  furniture  and  stock ; 
that  G.  delivered  to  plaintiff  the  keys  of  the  safe  and  the  saloon,  took  his  account- 
book,  and  left,  and  has  had  nothing  to  do  with  the  business  since,  and  that  plain- 
tiff has  continued  to  own  the  property,  and  carry  on  the  business,  up  to  the  time 
of  the  levy  of  the  attachment;  that  tnere  was  but  one  advertisement  in  any  paper 
anthorizea  by  G.,  and  that  was  changed  on  the  day  of  the  sale  by  the  insertion  of 
plaintiff's  name  in  the  place  of  that  of  G. ;  that  the  advertisements  that  anpeared 
in  various  other  papers  were  not  changed  ;  that  the  sale  was  made  in  goooi  faith  ; 
that  the  plaintiff  was  G.'s  bar-tender  at  the  lime  of  the  sale,  and  the  business  was 
conduct^  after  the  transfer  just  as  it  had  been  before,  plaintiff  continuing  to  tend 
bar:  hefd,  insufficient  evidence  of  an  immediate  delivery  and  continued  change  of 
possession  of  the  property  in  controversy. ^ 

Department  1.     Appeal  from  superior  court,  Modoc  county, 

Keplevin. 

^he  complaint  in  this  action  alleges  that  the  defendant  is  sherifiF  of  Modoc 
county,  California;  that  on  the  first  July,  1884,  at  Alturas,  Modoc  county, 
California,  plaintiff  was  the  owner  and  in  the  exclusive  possession  of  certain 
saloon  furniture,  fixtures,  and  stock  set  out  in  the  complaint;  that  the  value 
of  such  goods  was  $1,109.75;  that  the  defendant,  as  such  sheriff,  on  the  first 
July,  1884,  without  the  consent  of  plaintiff,  took  such  goods  from  the  plain- 
tiff's possession;  that  before  the  commencement  of  this  action,  on  July  2, 
1884,  plaintiff  demanded  of  defendant  possession  and  return  to  him  of  such 
goods,  which  defendant  refused,  and  still  refuses,  to  do.  Defendant's  an- 
swer denies  that  plaintiff  was  the  owner  or  in  possession  of  the  property;  de- 
nies any  damage  to  plaintiff;  alleges  that  he,  as  sheriff  of  Modoc  county,  on 
July  1,  1884,  levied  upon  and  attached  the  property  described  in  the  com- 
plaint under  process  of  court  issued  in  the  case  of  Sykes  &  Co,  against  Whit- 
ing (f-  Culver;  that  the  goods  were  the  property  of  J.  B.  Culver,  of  the  firm 
of  Whiting  &  Culver;  that  any  claim  of  title  of  plaintiff  thereto,  based  upon 
any  contract  with  said  Culver,  is  fraudulent  and  void.  There  was  a  verdict 
and  judgment  for  plaintiff.  Motion  for  new  trial  by  defendant  denied  by 
the  court.  Defendant  appeals  from  the  judgment,  and  from  the  order  deny- 
ing the  motion  for  a  new  trial. 

The  testimony  offered  on  behalf  of  plaintiff  and  defendant,  respectively,  is 
as  follows : 

W.  D.  Cook,  having  been  duly  sworn,  testified  as  follows: 

"I  am  the  plaintiff.  I  am  an  unmarried  man.  I  am  twenty-four  years  of 
age.  Have  resided  in  the  town  of  Alturas,  in  this  county,  for  the  past  eight- 
een months.  I  had  been  laboring  as  a  bar-keeper  in  the  Branch  saloon,  in 
this  town,  during  my  residence  here,  up  to  about  the  twentieth  day  of  No- 
vember, 1883.  Shortly  after  this  I  began  laboring  for  John  B.  Culver,  as  bar- 
keeper in  the  Delta  saloon,  in  this  town,  and  continued  so  to  labor  for  him 
until  the  twenty-sixth  day  of  June,  1884,  when  I  purchased  of  Culver  aU  the 
property  described  in  the  complaint,  and  then  took  of  him  a  written  bill  of 
sale  therefor.  Culver  first  proposed  a  sale  to  me  of  the  property  about  the 
first  of  June,  when  I  took  the  matter  under  advisement,  and  on  the  day  we 
traded  I  approached  him,  and  asked  him  If  he  was  still  willing  to  sell  upon 
the  terms  he  had  offered.  He  answered  that  he  was,  and  we  closed  the  trade. 
No  one  was  present  at  the  sale  other  than  Culver  and  myself.    It  was  made 

^See  note  at  end  of  case. 
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at  the  saloon.  The  articles  or  property  was  not  inventoried,  nor  in  anywise 
examined  or  listed;  but  a  lumping  was  made.  I  knew  what  there  was  in  the 
saloon.  Culver,  a  few  hours  after  the  sale,  gave  me  a  bill  of  sale,  then  took 
his  account-books,  and  left.  The  purchase  price  was  81,183.  1  had  no  prop- 
erty nor  money  whatever  at  the  time  I  made  the  purchase.  I  bought  the 
property  on  credit.  I  gave  my  individual,  unsecured  promissory  notes  to 
Culver  for  the  purchase  money  in  part,  and  assumed,  as  between  Culver  and 
myself,  only  the  payment  of  certain  debts  of  Culver  for  the  balance.  I  knew 
at  the  time  of  making  the  purchase  that  Culver  was  indebted  to  some  parties 
in  San  Francisco  for  some  of  the  stock  on  hand,  but  did  not  then  know  that 
he  was  indebted  to  £.  Sikes  &  Co. 

*' As  I  have  said,  1  assumed  the  payment  of  certain  debts  of  Culver  in  San 
Francisco.  1  did  not,  in  writing  or  otherwise,  agree  with  Culver's  creditors 
to  pay  these  debts,  but  merely  so  contracted  with  Culver.  Since  this  action 
was  begun  I  have  paid  those  debts  so  assumed,  and  also  paid  about  all  I  owe 
Culver  on  the  promissory  notes.  I  made  the  purchase  in  good  faith.  I  could 
make  no  money  keeping  bar,  and  I  thought  1  could  do  no  worse  running  the 
saloon  on  my  own  responsibility,  was  the  reason  1  made  the  purchase.  I  did 
not  know  at  the  time  1  made  the  purchase  that  F.  W.  Swing,  attorney  for  £. 
Sikes  &  Co.,  was  then  endeavoring  to  collect  their  claim  against  Culver. 
Culver  said  nothing  to  me  about  it.  .  The  defendant,  as  sheriff,  on  the  fii-st 
day  of  July,  1884,  levied  upon  and  attaclied  all  of  the  property  described  in 
my  complaint,  and  then  took  the  same  into  his  official  custody,  and  so  kept  and 
detained  the  same  continuously  until  the  twenty-first  day  of  that  month. 
His  taking  was  by  virtue  of  a  writ  of  attachment  in  the  action  then  pending 
in  the  superior  court  of  this  county  in  favor  of  £.  Sikes  &  Co.  and  against 
John  B.  Culver.  At  the  time  of  the  sale,  nor  at  any  other  time  tlieieafter, 
until  attached,  was  anything  done  with  reference  to  the  property  in  contro- 
versy that  would  evidence  to  a  person  that  there  had  been  a  change  of  owner- 
ship or  possession  tliereof.  The  bar  fixtures,  and  everything  in  tlie  saloon, 
remained  just  the  same,  and  I  continued  to  tend  the  bar  just  the  same  as  I  had 
while  laboring  for  Culver.  On  the  same  day  that  I  purchased  the  propeity  I 
went  to  the  office  of  the  Northern  Picket,  a  weekly  newspaper  published  in 
town,  and  oixlered  Culver's  name  removed  and  my  own  inserted  in  the  adver- 
tisement as  the  proprietor  of  the  Deltii  saloon,  which  was  done,  and  have  had 
the  advertisement  in  that  paper  ever  since.  Culver  did  not  stop  there  after 
the  sale,  but  would  come  around,  and  be  in  the  saloon;  but  he  and  I  were  in 
the  saloon,  sitting  there,  when  the  defendant  c&me  in  to  make  the  attachment. 
Culver  then  told  the  sheriff  that  he  had  sold  out  to  me,  but  1  did  not  say  any- 
thing about  it.  1  did  not  then,  nor  have  I  ever,  shown  him  my  bill  of  sale. 
I  assisted  the  sheriff  in  maki  ng  the  inventory  of  the  property.  1  did  not  make 
any  demand  upon  the  sheriff  for  the  return  of  the  property  until  the  next  day. 
The  property  in  controversy  was,  at  all  times  alleged,  worth  1^1,109.75.  I 
have  been  damaged  $100  by  defendant's  keeping  the  said  property  from  the 
time  it  was  attached  until  tiie  twenty-fli-st  July,  1884.  After  1  had  made  the 
purchase,  and  immediately  thereafter.  Culver  gave  me  possession  by  handing 
me  the  keys  of  the  door  and  safe,  and,  with  a  wave  of  his  hand,  said,  *  There 
is  the  property,*  or  words  of  similar  import.  Culver  then  took  his  account- 
book  and  left,  and  has  never  had  anything  to  do  with  it  since,  and  from  that 
time  has  had  no  interest  in  it,  one  way  or  another." 

John  B.  Culver,  sworn  on  behalf  of  plaintiff,  testified  as  follows:  "When 
I  made  a  sale  of  the  property  in  controveray  to  plaintiff  I  was  indebted  to  E. 
Sikes  &  Co.,  of  San  Francisco,  to  the  amount  of  S350.  I  never  have  paid 
their  claim,  but  I  expect  to  as  soon  as  1  get  able.  I  made  the  sale  to  Cook  in 
good  faith,  and  without  any  intention  of  defrauding  E.  Sikes  &  Co.  The  sa- 
loon building,  and  which  I  had  rented,  has  been  long  known  as  the  'Delta 
Saloon,*  and  so  advertised  in  various  local  newspapers,  with  myself  as  pro* 
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prietor.  There  was  but  one  of  these  advertisements,  to- wit,  the  one  in  the 
Northern  Picket,  that  was  authorized  by  me.  This  advertisement  was  dis- 
continued by  me  on  the  day  of  the  sale.  I  have  done  nothing  with  reference 
to  the  other  advertisements.  'At  the  time  of  the  sale,  nor  at  any  time  subse- 
quently that  I  know  of,  was  anything  done  to  evidence  the  change  of  the 
possession  of  the  property,  other  than  that  I  took  my  accounts,  and  left  the 
saloon,  and  gave  plaintiff  the  keys  thereto.  When  the  sijeriff  made  the  at- 
tachment I  told  him  the  property  belonged  to  Cook;  that  I  had  sold  it  to  him 
five  days  before;  and  afterwards  Mr.  Cook  told  him  the  same." 

C.  C.  Rochford,  being  sworn,  testified  as  follows:  "I  am  the  defendant 
herein.  I  attached  the  property  in  controversy  in  the  Delta  saloo/:.  in  this 
town,  on  the  first  day  of  July,  1884.  The  plaintiff  and  John  B.  Culver  were 
both  in  the  saloon  when  I  went  into  and  when  I  did  make  the  attachment. 
I  had  been  well  acquainted  with  Culver  and  Cook  when  Culver  was  proprietor 
of  the  saloon  and  Cook  his  bar-tender;  had  been  in  the  saloon  very  frequently 
during  that  time.  When  I  made  the  attachment  of  the  property  in  contro- 
versy I  did  not  see  or  know  anything  that  evidenced  a  change  of  possession 
or  ownership  thereof,  excepting  only  that  Culver  told  me,  while  making  the 
levy,  that  he  had  sold  to  Cook.  Cook  did  not  say  a  word  about  it  but  sissisted 
me  in  making  the  levy.  He  did  not  claim  the  property  until  the  next  day. 
I  placed  a  keeper  in  possession  of  the  saloon,  and,  at  plaintiff's  request,  con- 
ducted the  business,  selling  for  cash  only;  all  receipts  of  which  were  turned 
over  to  plaintiff  on  July  21,  1884,  when  he  gave  a  bond  for  the  return  of  the 
property.  After  plaintiff  demanded  a  return  of  the  property,  E.  Sikes  &  Co. 
indemnified  me  by  their  attorney  giving  me  his  word  that  I  should  be  saved 
from  all  expense  for  damages  in  the  premises  if  I  would  hold  the  property, 
but  no  writing  of  indemnity  was  given  me,  nor  have  I  any  now." 

J.  S.  Whiting  was  duly  sworn  on  behalf  of  the  defendant,  whereupon  de- 
fendant offered  to  prove  by  this  witness  that  E.  Sikes  &  Co.,  by  their  attor- 
ney, had  presented  and  were  pressing  Culver  for  the  payment  of  their  claim 
on  the  day  before  the  sale  from  Culver  to  Cook,  and  that  Culver  replied,  ask- 
ing for  an  extension  of  time  for  a  few  days,  that  he  might  hear  from  E.  Sikes 
&  Co.;  to  which  plaintiff  objected  on  the  ground  that  such  testimony  would 
be  incompetent,  irrelevant,  and  immaterial.  The  court  sustained  the  objec- 
tion, and  the  defendant  excepted. 

/.  J,  Mayt  for  plaintiff  and  respondent.  Swing  A  Claflin,  for  defendant 
and  appellant. 

By  the  Court.  The  court  below  should  have  granted  a  new  trial.  The 
evidence  was  insufficient  to  show  that  ttiere  was  an  immediate  delivery  and 
continued  change  of  possession  of  the  property  in  controversy. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

NOTE. 

As  to  what  is  a  sufficient,  change  of  possession  to  overcome  the  ])ret»umptioo  of  firaud, 
see  Bailey  v.  Johnson,  (Colo.)  12  Pac.  Rep.  209 ;  Ross  v.  Sedgwick,  (Cal.)  10  Pac.  Rep.  400 ; 
Cessna  v.  Niinniick,  (Pa.)  4  Atl.  Rep.  193 ;  for  circumstances  held  sufficient  to  justify  the 
submission  ofthe  question  to  the  jury,  see  Tuckwood  v.  Hawthorn,  (Wis.)  30N.W.  Rep. 
705 ;  what  is  insufficient,  see  Coniaita  v.  Kyle,  (Nev.)  5  Pac.  Rep.  666;  Seavey  v.  Walker, 
(Ind.)  9  N.  E.  Rep.  347. 
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Duff  and  another  v.  Duff  and  another.     (No.  9,681.) 

(Supreme  Court  of  Oalifoniia.    December  31,  1886.) 

1,  New  Trial — Motion  —  Practice  as  to  Time — When  Trial  Closed — Findings  by 
Jury  and  Judge — Exceptions  on  Appeal. 

An  action  was  brought  in  February,  1881,  to  have  defendants  adjudge<l  trustees  for 
plaintiffs  of  real  estatealleged  to  have  been  fraudulently  and  colhisively  conveyed  to 
them,  and  for  an  accounting  and  the  appointment  of  a  receiver.  Certain  special  ques- 
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tions  or  issues  w6re  submitted  to  a  jurj'  fi>T  the  court's  advisement,  which,  in  Septem- 
ber. 1881,  respondeil  to  thesame  by  a  verdict.  In  November,  1881,  defendant  moved 
to  set  aside  this  verdict,  on  grounds  of  error  in  giving  and  refusing  instructions,  and 
insufficiency  of  evidence  to  support  certain  of  the  findings.  No  statement  or  bill 
of  exceptions  was  made  on  this  motion,  which  was  denied  on  the  ground  that  the 
court  would  reserve  its  decisions  on  these  findings  till  the  conclusion  of  the  trial. 
In  February,  1883,  the  court  filed  a  series  of  findings,  followed  by  an  interlocutory 
judgment  tiled  in  July,  1883,  adjudging  certain  trusts  in  favor  of  plaintiffs,  and 
directing  defendants  to  account  for  rents  and  profits.  The  court  itself  took  and 
stjitcd  the  amount,  and  filed  findings  thereon  on  January  31,  1884,  and  gave  final 
judgment  on  February  1,  1884.  No  notice  was  given  defendants  of  the  filing  of  the 
final  findings  of  the  court  on  January  31,  1884.  On  February  11,  1884,  defendants 
filed  and  served  notice  of  intention  to  move  for  a  new  trial,  on  the  grounds  of  the 
insufficiency  of  the  evidence  to  justify  the  findings  of  the  jury,  and  the  findings  of 
facts  and  decision  of  the  court;  that  findings  of  the  court  were  against  law  and  evi- 
dence, and  of  error  in  law  occurring  at  the  trial,  and  excepted  to  by  the  defendants, 
A  bill  of  exceptions  embodying  these  objections  was  settled  and  certified  by  the 
court,  both  parties  being  present.  Defendants*  motion  for  new  trial  was  heard  and 
denied  May  10,  1884,  and  on  July  5,  1884,  defendants  appealed  from  the  interlocu- 
tory judgment,  from  the  final  judgment,  and  from  the  order  denying  their  motion 
for  a  new  trial.  Heidi  the  trial  did  not  end  till  th^  filing  of  the  findings  of  the  court 
on  January  31,  1884,  the  notice  for  new  trial  was  given  in  time,  and  the  appellants 
had  the  right  to  be  heard  on  the  matters  stated  in  their  bill  of  exceptions;  follow- 
ing Hinds  v.  Qage,  5/6  Cal.  486. 

2.  Appeal — iNTERLOctrroBy  Judgment. 

No  appeal  lies  from  an  interlocutory  judgment  in  an  action  to  have  a  trust  declared 
in  real  property  alleged  to  have  been  fraudulently  conveyed. 

8.  Evidence— Admissions— Of  Pakty  in  Interbot— Against  Intehkst— Description  in 
Petition  fob  Letters  of  Administration. 

A  statement  in  a  petition  for  letters  of  administration,  drawn  by  an  attorney  in- 
structed to  draw  a  suitable  petition,  which  describes  certain  real  estate  by  lots  and 
block,  or  metes  and  bounds,  as  belonging  to  the  estate,  and  signed,  *'F.  S.  D.,  by  S. 
M.  B.,  his  Atty.,"  etc.,  is  not  admissible,  in  a  suit  against  F.  S.  D.,  to  recover  from 
him  lands  answering  such  description,  as  an  admission  that  said  lands  belonged  to 
the  estate,  unless  it  is  shown  that  such  statement  was  made  with  his  knowledge, 
direction,  or  sanction,  and  not  merely  under  general  instruction  to  draw  the  peti- 
tion in  which  they  occur. 

4.  Same — Statement  for  Arbitration  of  Another  Matter. 

Statements  made  by  defendant,  under  his  signature,  for  the  purpose  of  submitting 
to  arbitration  matters  of  difference  in  another  action,  cannot  be  used  against  him 
as  evidence  of  admissions  made  by  him  touching  the  subject-matter  in  litigation. 

6.  Statute  of  Limitations— Fraud  in  Relation  to  Real  Estate— Code  Civil  Pboc. 
Cal.  i  338,  Subd.  4. 

Whether  actions  for  relief,  on  the  ground  of  fraud,  in  relation  to  real  property, 
come  within  Code  Civil  Proc.  Cal.  ^  338,  subd.  4,  as  to  limitation  of  actions,  quaere;  but 
if  not,  they  are  governed  by  the  same  rules,  as  to  limitation,  as  have  been  adopted 
and  enforced  with  regard  to  such  subdivision  and  section.^ 

6.  Equity — Fraud  in  Relation  to  Real  Estate — Gbounds  of  Relief — liACHES. 

A  complaint  in  an  action  for  relief  on  grounds  of  fraud  in  relation  to  real  prop- 
erty, which  sets  forth  that  plaintifFs  husband  in  1863  executed  a  power  of  attorney 
to  defendant's  ancestor,  by  which  he  authorized  him,  int-eralia.^  to  sell  and  convey 
for  the  constituent  the  property  referred  to  therein ;  that,  immediately  after,  he  left 
the  state,  and  never  returned  ;  that  subsequently,  from  1866  to  1872,' said  attorney 
conveyed,  under  the  power,  certain  of  the  property  to  defendants,  respectively,  with- 
out consideration,  for  the  purpose  of  defrauding  plaintifiTs  ancestor,  and  in  collu- 
sion with  defendants;  that  plaintitfs  hu.sband  died  in  1875,  having  devised  all  his 
property,  whatsoever  and  wneresoever,  to  her,  without  knowledge  of  such  convey- 
ances aforementioned ;  that,  shortly  afi^r  her  husband's  death,  plaintiff  was  in- 
formed by  defendants,  his  brothers,  that  he  was  not  entitled  to  any  of  the  lands  sued 
for,  and  that  she  was  only  informed  in  1879  of  his  tit^e  to  such  lands, — shows  a  case 
of  concealed  fraud,  and  a  sufficient  cause  of  action,  not  barred  by  laches  or  lapse  of 
time. 

7.  Same- JuBisDicrioN  —  Concubbent  Remedy  at  Law  not  GnorND  fob  RsruflAL— 

Length  of  Time. 

In  an  action  for  relief  on  the  ground  of  fraud  in  relation  to  real  estate,  where  the 
complaint  avers  that  the  convey ances  alleged  to  be  fraudulent  were  without  consid- 

^See  note  at  end  of  case. 
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eration,  but  the  allei^ations  in  the  complaint  show  that  there  has  been  a  preat  lapse 
of  time,  the  court,  taking  into  consideration  the  probability  of  the  statute  of  limit- 
ations being  invoked,  will  not  refuse  relief  in  equity  on  the  ground  that,  the  con- 
veyances being  alleged  to  be  without  consideration,  plaintiff's  complaint  shows  a 
complete  and  adequate  remedy  at  law  by  ejectment. 

8.  New  Tbial— Appeal— Insufficient  Findings— Title. 

In  an  equitable  action  involving  the  issue  of  the  title  of  plaintiffs  devisor  to  real 
estate,  a  finding  that  such  devisor  was  "the  owner  of  the  legal  title  of  the  lands," 
is  not  sufhcient,  but  it  should  be  found  that  he  was  or  was  not  the  owner  of  the 
land ;  and  where  facts  are  alleged  in  the  answer  tending  to  show  that  the  purchase 
of  the  land  in  suit  was  made,  and  the  purchase  money  i)aid,  by  others,  who  caused 
the  legal  title  to  be  made  to  such  devisor,  by  which  a  resulting  trust  in  favor  of  the 
parties  paying  the  money  was  created,  a  finding  that  such  devisor  "did  not  acquire 
the  legal  title  in  trust  for  other  persons"  is  not  sufficient. 

9.  Same— Actual  Notice. 

Where,  in  such  a  case,  there  is  an  implication  by  defendants  that  circumstances 
were  known  to  the  constituent  which  should  have  stimulated  him  to  inquiry,  a 
finding  that  said  constituent,  in  his  life-time,  had  not  actual  knowledgeor  informa- 
tion of  any  deeds  by  his  attorney,  is  not  sufficient  to  support  the  allegation  of  want 
of  notice. 

10.  Same— PowEB  of  Attorney. 

A  finding  that  property  referred  to  in  a  letter,  being  a  power  of  attorney,  is  held 
in  trust  for  plaintiff,  as  stated  in  it,  should  find  that  th«  property  referred  to  in  the 
letter  is  held  in  trust  "in  the  manner  and  proportions  mentioned"  in  the  letter. 

11.  Same— PiNDiNQ  as  to  Bar  of  Action  under  Statute. 

A  court,  in  .its  findings  upon  the  question  of  an  action  being  barred  by  the  stat- 
ute of  limitations,  should  not  only  find  facts  on  which  its  decision  as  to  the  defense 
of  the  statute  of  limitations  may  be  based,  but  should  find,  in  addition  to  such  facts, 
whether  the  cause  of  action  is  barred  by  the  statute  or  not. 

In  bank.    Appeal  from  superior  court,  Humboldt  county. 

Action  for  a  surrender  of  real  estate..  Judgment  for  plaintiffs.  Defend- 
ants appeal. 

8.  M.  Buck,  James  Hanna,  and  Hordce  L.  Smith,  for  appellants.  /.  />. 
ff,  Chamberlin,  J.  J.  De  Haven,  L.  D,  McKisick,  and  S.  M.  Wilson,  for  re- 
spondents. 

Thornton,  J.  The  plaintiffs  are  Julia  Duff,  the  widow,  and  Agnes  Duff, 
the  infant  daughter,  of  William  R.  Duff,  deceased.  The  defendants  are 
Robert  P.  Duff  and  Frank  S.  Duff,  the  brothers  of  the  decedent  above  named. 
The  object  of  the  action  is  to  have  defendants  adjudged  trustees  for  plaintiffs 
of  the  real  property  alleged  to  have  been  fraudulently  conveyed  to  them  by 
Richard  Duff,  their  father,  under  powers  of  attorney  executed  to  him  by  Will- 
iam R.  Duff;  that  the  defendants  be  decreed  to  reconvey  the  said  real  prop- 
erty to  the  plaintiffs,  and  that  they  account  to  them  for  the  rents  and  profits 
received  by  them  from  the  property  aforesaid ;  and  that  a  rexieiver  be  ap- 
pointed to  take  charge  of  said  property,  and  collect  the  rents,  etc.,  during  the 
pendency  of  this  action. 

Issue  being  joined  by  the  several  answers  of  the  defendants,' certain  special 
questions  on  Issues,  14  in  number,  were  framed,  and  submitted  to  a  jury, 
who,  on  the  twenty-second  of  September,  responded  to  the  same  by  a  verdict. 
On  the  fourteenth  of  November,  1881,  the  defendant  moved  the  court  to  set 
aside  so  much  of  the  verdict  as  answers  the  issues  numbered  1,  10,  11,  and 
13,  on  the  giound^First,  that  the  court  erred  in  giving  the  instructions  to 
the  jury  as  requested  by  plaintiffs;  second,  in  refusing  to  instruct  as  re- 
quested by  defendants;  third,  insulliciency  of  the  evidence  to  justify  the  ver- 
dict. Under  this  last  ground  several  particulars  are  specified  in  which  the 
evidence  was  so  insufficient.  The  record  states  that  "the  above  motion  is 
made  upon  the  papers  in  the  case,  the  documentary  evidence  inti-oduced  on 
the  trial  of  said  issues,  and  all  evidence  introduced  on  said  trial,  as  shown 
by  the  minutes  of  the  court."  No  statement  or  bill  of  exceptions  was  made 
on  this  motion.     The  court,  on  the  thirtieth  of  July,  1882,  denied  the  mo- 
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tion.  In  denying  the  motion,  an  opinion  was  fileil,  in  which  the  learned 
judge  said  that  it  was  conceded  that  the  verdict  or  findings  of  a  jury,  in  a 
case  of  tlie  kind  before  the  court,  are  merely  advisory,  and  may  be  adopted 
in  full,  or  modified  or  wholly  rejected,  by  the  court;  that,  if  the  court  had 
mistaken  the  law,  and  misdirected  the  jury  in  the  instructions  given,  or 
erred  in  refusing  instructions  asked,  all  such  errors  can  be  corrected  when 
the  case  is  finally  submitted,  and  no  injury  can  result  to  either  party;  that, 
though  the  case  was  tried  half  a  dozen  times,  it  would  still  be  in  the  power 
of  and  the  duty  of  the  court  "to  reject,  modify,'  or  approve  any  or  all  the 
findings  of  the  jury,  and  adopt  such  findings  only  as  might  be  justified  by  the 
evidence." 

The  opinion  proceeds  as  follows:  "As  far  as  I  am  now  informed,  I  am  sat- 
isfied that  I  will  have  to  reject  some  of  the  findings,  and  perhaps  modify 
others.  My  understanding  is  that  other  issues  and  further  evidence  are  yet 
to  be  submitted  to  the  court  before  the  final  submission  of  the  cause  for  de- 
cision. I  prefer  withholding  a  definite  and  ultimate  decision  upon  the  mat- 
ters involved  in  this  motion  until  all  the  evidence  is  in,  and  the  trial  con- 
cluded. I  see  no  impropriety  in  the  practice,  more  particularly  as  the  ar- 
guments and  briefs  of  counsel  on  the  motion  seem  to  me  to  cover  substan- 
tially the  whole  grounds  of  the  controversy.  Reserving  the  right  hereafter 
to  adopt  such  findings  as  are  sustained  by  the  evidence,  to  reject  those  which 
are  not,  and  to  modify  others  if  necessary,  I  shall  deny  the  motion." 

On  the  twenty*third  6t  February,  1883,  the  court  filed  a  series  of  findings 
covering  the  most  important  issues  in  the  cause.  An  interlocutory  judgment 
followed,  which  was  tiled  on  the  twenty-fourth  of  July,  1883.  By  this  decree 
it  was  adjudged  that  certain  trusts  in  said  property  existed  in  favor  of  plain- 
tiffs, and  defendants  were  directed  to  account  to  them  for  rents  and  profits, 
etc.,  and  a  referee  was  appointed  to  ascertain  certain  mattei-s,  and  report  to 
the  court,  and  take  and  state  the  account  above  referred  to.  It  appears  that 
the  referee  never  acted,  and  that  the  inquiry  was  made  and  the  account  was 
afterwards  taken  and  stated  by  the  court.  Additional  findings  were  made 
by  the  court  covering  the  matters  of  which  an  account  was  to  be  taken. 
These  findings  were  filed  on  the  thirty-first  of  January,  1884. 

The  final  judgment  herein  was  filed  pn  the  first  day  of  February,  1884,  and 
on  the  eleventh  day  of  the  same  month  a  notice  of  intention  to  move  for  a 
trial  was,  on  behalf  of  defendants,  served  and  filed.  The  notice  stated  that 
the  motion  would  be  made  on  a  bill  of  exceptions  to  be  settled  and  filed,  and 
on  the  following  grounds:  "(1)  Insufliciency  of  the  evidence  to  justify  the 
findings  of  the  jury  upon  the  issues  of  fact  submitted;  (2)  insuificiency  of 
the  evidence  to  justify  the  findings  of  facts  and  decision  of  the  court;  (3)  that 
the  findings  of  fact  and  decision  of  the  coui-t  are  against  law  and  evidence; 
(4)  error  in  law  occurring  at  the  trial,  and  excepted  to  by  the  defendants." 

Both  parties  appeared  before  the  judge  on  the  settlement  of  the  bill,  which 
was  certified  and  allowed  on  the  eighteenth  day  of  April,  1884.  On  the 
tenth  of  May,  1884,  defendants'  motion  for  a  new  trial  was  denied,  and  the 
fifth  day  of  July  following  the  defendants  appealed  from  the  interlocutory 
judgment,  from  the  final  judgment,  and  from  the  order  denying  their  motion 
for  a  new  trial. 

What  can  be  heard  by  this  court  on  these  three  appeals? 

No  appeal  lies  from  an  interlocutory  judgment  excepc  in  an  action  for  the 
partition  of  real  property.  Code  Civil  Proc.  §  939,  sub.  3.  The  appeal  from 
the  interlocutory  judgment  may  therefore  be  disregarded. 

There  is  no  appeal  from  the  order  of  July  30,  1882,  denying  defendants' 
motion  to  set  aside  the  verdict  of  the  jury  as  to  certain  of  the  special  issues 
above  stated.  It  is  urged,  on  behalf  of  respondents,  that  this  motion  was  for 
a  new  trial,  opportunely  made,  and  its  denial  was  appealable,  and  that  on  such 
appeal  the  insufliciency  of  the  evidence  to  justify  the  findings  of  the  jury  and 
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the  errors  of  law  properly  reserved  might  have  been  considered;  but  no  ap- 
peal having  been  taken  from  the  order  of  the  thirtieth  July,  1882,  which  it  is 
contended  denied  defendants'  motion  for  a  new  trial,  and  no  bill  of  exceptions 
or  statement  settled  on  such  motion,  the  defendants  cannot  now  be  hciird  on 
their  bill  of  exceptions  as  to  that  part  of  the  trial  which  was  had  before  the 
jury.     Is  this  contention  maintainable? 

In  Hinrls  v.  Gage,  56  Cal.  486,  which  was  an  action  to  dissolve  a  partnership, 
for  an  accounting  between  the  partners,  for  the  payment  of  the  partnership 
debts,  and  to  set  aside  certain  alleged  fraudulent  judgments  and  sales,  the  court 
below,  on  the  twentieth  of  June.  1878,  filed  its  findings  of  fact,  and  on  the 
twenty-seventh  of  same  month  a  decree  was  entered  setting  aside  the  judg- 
ments and  sales,  dissolving  the  partnership,  directing  the  property  to  be  sold 
by  a  receiver  who  had  been  theretofore  appointed,  and  ordering  a  reference 
to  a  referee  to  take  an  account  between  the  partners,  and  to  ascertain  the  in- 
debtedness of  the  firm  to  third  parties  and  between  themselves.  It  was  also 
ordered  that  the  referee  report  the  result  of  the  accounting,  and  that  upon  the 
coming  in  of  the  report,  and  its  approval,  the  proceeds  of  the  partnership 
property  be  applied  as  stated  in  the  decree.  On  the  fifth  of  July,  1878,  de- 
fendants gave  notice  of  their  intention  to  move  for  a  new  trial,  which  motion 
was  denied  March  5,  1879.  The  report  of  the  referee  was  filed  October  18, 
1878,  and  after  hearing  the  objections  of  the  defendants  thereto,  it  was  con- 
firmed. The  court  held  that,  as  the  notice  of  motion  for  a  new  trial  was  given 
before  the  report  of  the  referee  was  filed,  it  was  therefore  premature,  and  that 
the  appeal  from  the  order  denying  such  new  trial  should  be  dismissed.  The 
court  relied  on  and  followed  Crowther  v.  Rowlandson,  27  Cal.  377,  in  which 
it  was  held  that  it  was  the  intention  of  the  legislature  that  the  proceedings 
in  new  trials  should  be  postponed  until  cases  had  been  tried,  and  that  the  trial 
of  the  case  was  not  complete  until  the  final  report  of  the  referee  was  filed. 
The  case  of  Hinds  y.  Gage  has  never  been  overruled. 

In  the  case  before  us  the  referee  did  not  act,  and  the  account  was  taken 
and  stated  by  the  court.  The  findings  on  this  branch  of  the  case  were  filed 
on  the  thirty-first  of  January,  1884.  If  the  trial  in  the  case  of  Hinds  v.  Gage 
did  not  end  until  the  report  of  the  referee  was'  filed,  by  a  parity  of  reasoning 
the  trial  in  this  case  did  not  end  until  the  filing  of  the  findings  of  the  court  on 
the  day  first  above  mentioned.  The  notice  of  new  trial  was  served  and  filed 
on  the  eleventh  of  February  following;  and,  though  this  was  on  the  eleventh 
day  after  such  filing,  still,  as  it  does  not  appear  that  any  notice  of  the  filing  of 
these  findings  was  ever  served  on  the  defendants,  from  which  service  the  10 
days  in  which  they  had  to  be  given  notice  of  such  motion  is  to  be  computed, 
we  must  hold  the  notice  given  in  time.  The  appellants,  then,  on  their  ap- 
peal from  the  order  of  the  tenth  day  of  May,  1884,  denying  a  new  trial,  within 
the  reason  of  the  rule  laid  down  in  Hinds  v.  Gage^  have  a  right  to  be  heard 
on  the  matters  stated  in  their  bill  of  exceptions. 

Another  view  maybe  taken  in  relation  to  this  matter,  which  would  accord 
to  the  defendants  the  right  to  be  heard  as  above  stated.  The  case  should  be 
regarded  as  having  been  tried  by  the  court,  and  the  findings  as  incomplete  un- 
til findings  latest  in  date  were  filed.  The  defendants,  then,  have  a  right  to 
be  heard,  on  giving  notice  of  their  motion  for  a  new  trial  within  10  days  after 
receiving  notice  of  the  filing  of  the  findings.  As  above  said,  they  have  re- 
ceived no  notice  of  the  filing,  and,  therefore,  their  motion  was  in  time. 

We  think  that  it  is  eminently  just  that  the  defendants  should  be  here  heard 
on  their  bill  of  exceptions.  The  court,  in  denying  the  motion  to  set  aside  the 
findings  above  mentioned,  seemed  to  be  of  opinion  that  the  defendants  would 
lose  nothing  by  deferring  their  notice  as  they  did.  This  is  apparent  from  the 
opinion  of  the  court  above  stated.  It  is  evident  from  his  remarks  that  the 
learned  judge  did  not  regard  the  case  as  finally  submitted,  and  the  motion 
seems  to  have  been  denied,  without  considering  the  merits  of  it,  on  the 
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ground  that  it  would  be  better  to  make  it  after  the  final  decision, — a  course 
of  procedure  from  which  he  said  "no  injury  could  result  to  either  party." 
Though  this  course  of  procedure,  taken  at  the  suggestion  of  the  judge,  would 
not  warrant  us  in  establishing  a  practice  not  sustained  by  the  Code,  still,  as 
we  find  the  course  proper,  we  advert  to  it  to  show  that,  if  the  defendants  are 
not  heard  here  in  regard  to  the  questions  arising  on  their  bill  of  exceptions, 
injustice  would  be  done  them.  In  fact,  their  motion  for  a  new  trial  was  not 
heard  on  the  merits  at  all  in  the  lower  court  until  after  the  second  set  of  find- 
ings was  filed.  When  the  bill  of  exceptions  was  settled,  no  objection  was 
made  to  it  as  containing  matters  not  proper  to  be  inserted  in  it  at  that  stage 
of  the  case,  and  the  motion  proceeded  and  was  determined  as  if  it  was  in  all 
respects  regularly  made. 

The  parties  appear  to  have  acted  on  the  intimation  of  the  court.  On  the 
twenty-third  of  February,  1883,  the  court,  after  having  been  advised  by  the  ver- 
dict, filed  the  first  set  of  findings:  and  on  the  fifth  of  March,  188-3,  the  parties 
consented  in  writing  that  defendants  should  have  20  days  from  March  1, 1883. 
to  prepare  and  serve  a  bill  of  exceptions,  and  file  and  serve  a  notice  of  motion 
for  new  trial.  On  the  same  day,  and  in  pursuance  of  this  consent,  an  order 
of  court  was  accordingly  entered.  This  consent  was  continued  in  writing, 
and  by  order,  to  a  day  subsequent  to  the  settlement  of  the  bill  of  exceptions. 
Under  these  circumstances  it  would  be  most  unfair  now  to  hold  that  the  bill 
of  exceptions  should  not  be  considered  in  Its  entirety. 

In  the  course  of  the  trial  several  exceptions  were  reserved  by  defendants  to 
the  rulings  of  the  court  upon  the  admissibility  of  evidence  offered  on  behalf  of 
plaintiffs,  which  we  proceed  to  consider. 

The  plaintiffs  offered  in  evidence  a  petition  signed,  "P.  S.  Duff,  by  S.  M. 
Buck,  his  Atty.,"  for  letters  of  administration  on  the  estate  of  Richard  Duff, 
deceased.  The  petition  was  filed  in  December,  1877,  and  described  by  metes  and 
bounds,  or  by  reference  to  lots  in  certain  blocks  in  the  city  of  Eureka,  giving 
the  numbers  of  the  lots  and  blocks,  certain  parcels  of  land  as  belonging  to  the 
estate  of  Richard  Duff,  deceased,  and  stated  thatcei-tain  of  the  parcels  described 
as  belonging  to  the  estate  were  held  by  Robert  P.  Duff.  Some  parcels  of  this 
property  described  as  held  by  Robert  P.  Duff  were  really  claimed  by  and  had 
been  conveyed  to  Frank  S.  Duff.  These  parcels,  or  some  of  them,  are  por- 
tions of  the  property  involved  here.  When  this  paper  was  offered,  there  was 
no  proof  that  F.  S.  Duff  (who  is  the  defendant  Frank  S.  Duff)  ever  signed  it, 
or  knew  of  its  contents,  or,  in  fact,  ever  heard  of  it. 

At  no  time  has  the  statute  ever  required  that  the  real  property  belonging, 
or  claimed  to  belong,  to  the  estiite  of  a  decedent,  should  be  described  in  the 
petition  for  letters  of  administration.  It  is  only  required  that  the  value  and 
character  of  the  property,  "when  known  to  the  applicant,"  should  be  stated. 
As  the  petition  must  state  the  facts  essential  to  give  jurisdiction  of  the  case, 
it  may  in  some  cases  be  necessary  to  state  that  the  deceased  left  property  in 
the  county  in  which  the  application  is  made.  Code  Civil  Proc.  §  1294.  But 
the  statute  never  required  any  further  statement  regarding  the  property  than 
that  above  pointed  out. 

The  paper  in  question  was  not  offered  to  prove  the  fact  that  an  application 
to  procure  letters  of  administration  on  the  estate  of  the  decedent  was  made 
by  defendant  Frank,  but  as  an  admission  by  Frank  that  certain  statements 
made  in  it  that  certain  parcels  of  the  land  individually  claimcfd  by  him  were 
not  his  property,  but  belonged  to  the  estate  of  Richard  Duff,  deceased.  This 
petition  is  a  pleading,  and  the  rules  in  regard  to  admissions  in  pleadings  ap- 
ply to  it.  Foster  v.  Wither ,  1  Paige,  540;  Van  Vleck  v.  BurrougJis,  6  Barb. 
344;  Carle  v.  Underhill,  3  Bradf.  Surr.  101;  Code  Civil  Proc.  §§  420,  1371. 
Conceding  that  it  contained  the  admissions  of  facts  which  would  be  evidence 
against  a  party  who  had  knowingly  made  them,  are  they  evidenoe  against 
him  under  the  circumstances  above  mentioned? 
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In  2  Whart.  Ev.  §  838,  it  is  said  "that  the  pleadings  of  a  party  in  one  suit 
may  be  used  in  evidence  against  him  in  another  suit,  not  as  estoppel,  but  as 
proof,  open  to  rebuttal  and  explanation,  that  he  admitted  certain  facts.  But, 
in  order  to  bring  such  admission  home  to  him,  the  pleading  must  either  be 
signed  by  him,  or  it  must  appear  that  it  was  within  the  scope  of  the  attor- 
ney's authority  to  admit  such  facts."  The  learned  author  cites  the  following 
cases:  Parsons  v.  Copeland,  83  Me.  370;  Qreen  w.  Bedell,  48  N.  H.  546; 
Currier  v.SiHoway,  1  Allen,  19;  Gordon  v.  Parmelee,  2  Allen,  212;  Bliss  v. 
Nichols,  12  Allen,  443;  Brown  v.Jewett,  120  Mass.  215;  Cook  v.  Barr,  44 
N.  Y.  156:  Tobb  v.  Cabell,  17  Grat.  160;  Hammat  v.  Ruse,  16  Me.  171; 
Ayers  w.  Insurance  Co.,  17  Iowa,  176;  Meade  y.  Black,  22  Wis.  241;  Hobson 
V.  Odgen,  16  Kan.  388. 

In  Cook  V.  BaiT*  44  N.  Y.  156,  the  commission  of  appeals,  speaking  by 
£arl,  C,  said :  "  When  a  party  to  a  civil  action  has  made  admissions  of  facts 
material  to  the  issue  in  the  action,  it  is  always  competent  for  the  adverse  party 
to  give  them  in  evidence;  and  it  matters  not  whether  the  admissions  were  in 
writing  or  by  parol,  nor  when  nor  to  whom  they  were  made.  Admissions  do 
not  furnish  conclusive  evidence  of  the  facts  admitted,  unless  they  were  made 
under  such  circumstances  as  to  constitute  an  estoppel,  or  were  made  in  the 
pleadings  in  an  action,  when  they  are  conclusive  in  that  action.  They  may 
be  contained  in  a  letter  addressed  to  the  opposite  party,  or  to  a  third  person, 
and  in  either  case  are  entitled  to  equal  weight  and  credit.  They  are  received 
in  evidence  because  of  the  great  probability  that  a  party  would  not  admit  or 
state  anything  against  himself  or  his  own  interest  unless  it  were  true.  And 
I  am  unable  to  see  why  the  rule  does  not  apply  to  admissions  contained  in  the 
.  pleadings  in  an  action  under  our  system  of  practice,  which  requires  the  facts 
to  be  alleged  truly  in  the  pleadings.  It  must  first  be  shown,  however,  by  the 
signature  of  the  party,  or  otherwise,  that  the  facts  were  inserted  with  his 
knowledge,  or  under  his  direction,  and  with  his  sanction." 

In  Boileau  v.  Rutlln,  2  Exch.  664,  a  question  arose  on  the  admissibility  of 
a  bill  in  chancery  as  evidence  of  tlie  admission  by  the  complainant  of  the 
truth  of  the  facta  stated  therein,  and  it  was  held'  inadmissible  for  any  such 
purpose,  but  only  for  the  purpose  of  showing  that  a  suit  was  instituted,  and 
the  subject-matter  of  it.  This  case  was  decided  in  1848.  and  Judge  Curtis, 
in  Church  v.  Shdton,  2  Curt.  275,  states  that  it  was  held  as  above  after  a 
very  careful  examination  of  all  the  previous  authorities  both  in  England  and 
Ireland.  The  same  leai-ned  judge  further  says  of  this  ruling:  "I  consider 
this  decision  to  be  in  conformity  with  the  weight  of  authority  in  this  country;" 
and  cites  Adams  \»  McMillan,  7  Port.  (Ala.)  73;  Burden  v.  Cleveland,  4 
Ala.  225;  and  Isaac's  Lessee  v.  Clarke,  2  Gill,  1. 

In  Church  v.  Shelton,  supra,  the  question  arose  as  to  the  admissibility  of 
a  libel  as  evidence  of  a  confession,  by  the  party  filing  it,  of  the  particular 
facts  stated  in  it.  The  learned  judge  held  it  inadmissible  as  a  confession ,  but 
admissible  on  another  ground  and  for  another  purpose.  The  purpose  for 
which  it  was  admitted  in  the  case  cited  does  not  exist  in  the  case  before  us. 

In  the  cases  excluding  bills  in  chancery,  they  seem  to  have  been  considered 
as  the  mere  suggestions  of  counsel,  for  which  the  parties  on  whose  behalf 
they  were  filed  should  not  be  held  responsible. 

In  Boileau  v.  Rntlin,  supra,  it  seems  that  the  privity  of  the  party  com- 
plainant appeared.  Still  the  bill  was  held  inadmissible  as  an  admission  of 
the  facts  stated  in  it. 

In  Mananski  v.  Cairns,  1  Macq.  212,  the  defendant  offered  in  evidence  a 
pleatling  (answer)  of  plaintiff  in  a  suit  brought  against  him  by  his  wife  for 
alimony,  as  an  admission  of  his  poverty.  Its  admissibility  was  sustained  by 
the  house  of  lords  on  the  ground  that  it  was  signed  by  the  plaintiff.  As  to 
this  Lord  Truro  said:  "The  document  in  question  stands  on  a  footing  quite 
different  from  that  of  pleadings  in  general,  for  it  is  signed  by  the  party  him- 
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■elf;  and  I  reeollect  to  have  asked  (though  I  do  not  remember  that  I  have  re- 
ceived an  answer)  whether  it  was  upon  oath  or  not.  Assuming,  however, 
that  it  was  not  upon  oath,  still  it  was  a  representation  made  by  the  individual 
himself,  under  his  hand,  as  to  the  state  of  his  own  circumstanoes.  By  that 
document  he  described  himself  as  living  upon  83.  a  week.  And»  one  of  the 
points  in  this  case  being  whether  Marianski  had  the  means  to  make  the  ad- 
vances which  he  claimed  to  be  due  to  him,  the  document  was  tendered  to  show 
his  position  and  resources  at  a  period  shortly  antecedent  to  that  at  which  the 
advances  were  alleged  to  have  been  made  by  him.  Now,  it  certainly  appears 
to  me  that  this  document  is  not  open  to  the  objection  which  would  apply  to 
pleadings  in  ordinary;  and  I  am  of  opinion  that  being  a  statement  of  his  own 
circumstances,  made  by  the  individual,  and  signed  by  him,  the  fact  of  its  hav- 
ing been  made  in  the  course  of  another  suit  ought  not  to  render  it  inadmissi- 
ble as  evidence  in  this  suit.'' 

In  MeDermott  v.  Mitchell,  47  Gal.  249,  the  Joint  answer  of  Boot  and  Mitchell 
in  the  action  of  Brock  v.  Mitchell  and  Root,  verified  by  Root,  but  not  by 
Mitchell,  was  offered  in  evidence.  It  was  held  admissible  as  to  Boot,  but  not 
as  to  Mitcliell.  '*As  to  the  latter,"  the  court  said,  '*it  was  the  mere  work  of 
the  attomciy,  and  not  admissible  as  evidence  against  the  client  in  another 
action." 

In  the  cases  above  cited  from  Massachusetts,  the  pleadings  were  admitted 
on  the  ground  tliat  they  were  the  statements  of  an  agent  (the  attorney  for  the 
party)  while  employed  and  acting  within  the  scope  of  his  authority.    2  Allen, 

In  this  case  it  appears  that  the  petition  admitted  was  not  signed  by  the  pe- 
titioner, Frank  S.  Dufif«  His  name  was  written  at  the  end  of  the  paper  by 
bis  attorney.  So  far  as  appears,  the  authority  of  the  attorney  was  to  file  a 
petition  appropriate  to  the  procurement  of  an  order  of  court  for  letters  of  ad- 
ministration. This  authority  would  not  extend  beyond  the  insertion  of  such 
allegations  which  the  law  required  such  application  should  contain.  As  is 
clear  from  the  section  of  the  statute  above  cited,  a  description  of  the  property 
of  the  decedent^s  estate  was  not  required,  but  only  the  value  and  character  of 
such  property.  The  character  of  the  property  would  sufficiently  appear  by  a 
statement  in  the  petition  that  it  was  realty  or  personalty.  The  attorney  was 
only  authorized  to  file  a  petition  stating  the  character  and  value  of  the  prop- 
erty. In  going  beyond  this,  he  was  not  acting  within  the  scope  of  his  au- 
thority, and  therefore  the  statements  in  the  petition  describing  the  property 
were  not  on  that  ground  admissible. 

Evidence  in  relation  to  the  preparation  and  filing  of  this  paper  was  put  in 
at  a  subsequent  stage  of  the  trial.  The  evidence  shows  that  Frank  Duff  and 
his  brother,  James,  called  to  see  the  attorney  who  drew  it  (Mr.  Buck)  about 
the  date  of  its  filing.  James  Duff  said  to  him  that  he  claimed  that  a  portion 
of  the  property  held  by  Robert  Duff  belonged  to  the  estate  of  his  father,  and 
desired  to  have  some  one  appointed  administrator,  and  a  suit  brought  for  the 
purpose  of  testing  his  right.  After  some  conversation  Buck  proposed  to 
James  Duff  to  file  a  petition,  and  asked  him  who  should  become  the  admin- 
istrator. It  seems  not  to  have  occurred  to  James  that  he  could  not  very  well 
be  such  because  he  was  not  a  resident  of  the  state.  Buck  suggested  Frank 
as  a  proper  person,  to  which  Frank  reluctantly  assented.  Frank  had  nothing 
to  say  about  the  business.  Buck  tlien  asked  about  the  property,  and  James 
said  that  it  was  the  property  of  Robert  Duff,  and  distinctly  stated  in  Frank's 
presence  that  he  made  no  claim  to  the  portion  of  it  that  belonged  to  Frank 
Duff.  Buck  then  asked  where  he  could  get  a  description  of  the  propeii^y,  to 
which  James  replied  that  he  did  not  know  unless  from  the  records.  Instead 
of  sending  to  the  recorder's  office,  Buck  sent  to  the  assessor's  office,  and  told 
the  person  sent  to  copy  the  propeity  assessed  to  liobert  Duff.  It  turned  out 
that  some  of  Frank's  property  was  assessed  to  Robert^  and  this  portion  of 
v.22p.no.l3— 37 
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Frank^s  property  so  assessed  was  put  by  description  in  the  petition.  There 
is  no  evidence  Ihat  Frank  knew  of  this  until  a  subsequent  period,  when  a 
second  petition  for  letters  of  administration  was  drawn  up. 

If  the  second  petition,  wliich  omitted  all  the  property  of  Frank  S.  Duff  and 
that  claimed  by  Robert  P.  Duff,  was  filed  as  a  substitute  for  the  first,  was  not 
the  first  petition  inadmissible,  within  the  rule  declared  in  Mecham  v.  McKay, 
37  Cal.  154,  and  followed  in  Ponce  v.  Mt^EIvy,  51  Cal.  223?  As  it  does  not 
appear  that  the  second  petition  took  the  place  of  the  first,  tl)e  question  does 
not  arise  here,  and  we  do  not  determine  it.  It  does  not  appear  that  any  let- 
ters were  granted  or  obtained  on  this  petition. 

As  the  petition  was  not  signed  by  Frank  Duff  personally,  and  it  does  not 
appear  that  the  fact«  were  inserted  with  his  knowledge  or  under  his  direc- 
tion and  with  his  sanction,  we  are  of  opinion,  on  the  authorities  above  cited, 
that  the  court  erred  in  admitting  it  as  evidence.  It  is  well  settled  that,  an 
error  against  the  appellant  being  shown,  injury  to  him  is  presumed,  and  tnat 
it  devolves  upon  the  respondent  to  show  that  no  injury  has  in  fact  been  done. 
Ponce  v.  McElvy,  51  Cal.  223.  On  «n  examination  of  the  record  we  are  not 
satisfied  that  no  injury  was  done  to  the  defendants  by  admitting;  this  paper 
in  evidence. 

The  statements  as  to  R.  P.  Duff's  property  in  the  petition  offered  are  en- 
tirely irrelevant  as  to  any  issue  prdffered  by  Frank  Duff,  and  are  not  admis- 
sible against  Robert  P.  Duff.  There  is  no  such  joinder  of  interest  between 
Frank  and  Robert  Duff  as  will  make  any  admissions  of  Frank  binding  on 
Robert  Duff.  If  not  admissible  against  the  former,  they  are  not  against  the 
latter.  The  statements  are  not  admissible  as  declarations  of  a  co-conspirator, 
as  they  do  not  appear  to  be  in  furtherance  of  any  common  design,  or  made  in 
the  execution  of  such  design.  They  were  in  no  sense  any  part  of  the  res 
gestcs. 

The  judgment  roll  in  the  case  of  William  R,  Duff  v.  James  T,  Ryan  and 
James  R.  buffvfas  offered  in  evidence  by  plaintiffs. '  It  was  objected  to  by  de- 
fendants as  irrelevant.  This  objection  was  overruled,  and  defendants  ex- 
cepted. The  action  of  Duff  v.  Ryan  was  brought  to  recover  a  claim  for 
$11,017  77,  assigned  by  Richard  Duff  to  the  plaintiff  in  that  action.  Plain- 
tiff recovered  judgment  on  the  thirty-first  of  August,  1885,  for  $11,572.39. 
It  does  not  appear  that  anything  was  ever  paid  on  the  judgment  to  William 
R.  Duff.  We  cannot  see  how  this  evidence  was  relevant  to  any  issue  in  the 
case.  If  William  R.  had  collected  anything  on  it,  it  might  be  relevant  as  ev- 
idence that  he  hsid  means,  and  was  able  to  purchase  the  property  in  question 
here,  but  the  judgment  roll  alone  was  irrelevant,  and  should  have  been 
ruled  out.  Such  evidence  might  have  misled  the  jury,  and  for  that  reason 
should  not  have  been  admitted.  While  we  might  not  reverse  the  judgment 
on  account  of  the  admission  of  this  document,  on  a  subsequent  trial  it  should 
not  be  admitted  without  further  evidence  which  would  show  its  relevancy. 

We  cannot  see  on  what  ground  the  paper  marked  "copy  of  R.  P.  Duff's 
statement''  was  admissible.  Conceding  that  it  was  sufficiently  proved  that 
it  was  a  copy  of  an  original  paper  signed  by  R.  P.  Duff,  still  the  admissions, 
if  any,  contained  in  it  (and  it  was  offered  to  prove  those  admissions)  were 
made  for  the  purpose  of  submitting  to  arbitration  some  matters  of  difference 
between  the  heirs  of  Richard  Duff  and  li.  P.  Duff,  and  were  doubtless  made 
for  the  purpose  of  dispensing  with  proofs  of  the  facts  admitted.  An  admis- 
sion for  that  purpose  cannot  be  offered  in  this  action,  any  more  than  an  ad- 
mission in  one  action,  made  for  the  purpose  of  dispensing  with  proof  other- 
wise required,  can  be  offered  in  anotiier  action  which  is  not  allowed.  The 
court  acts  on  such  admission  on  the  trial  of  the  action,  to  use  the  language  of 
Mr.  Greenleaf,  "not  as  truth  in  the  abstract,  but  as  a  formula  for  the  solution 
of  the  particular  problem  before  it, — namely,  the  case  in  judgment, — without 
injury  to  the  general  atlniinist ration  of  justice.**     4  Greenl.  Ev.  §  206. 
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It  is  urged  that  section  388,  subd.  4,  Code  Civil  Proc.,  does  not  apply  to  an 
action  like  this,  which,  though  founded  in  fraud,  is  but  an  action  to  recover 
real  property.  In  support  of  this  point,  attention  is  called  to  the  fact  that 
the  heading  to  the  chapter  of  which  the  above  section  is  a  part,  is  in  these 
words:  "The  time  of  commencing  actions  other  than  for  the  recovery  of  real 
property,"  and  that  the  first  section  (335)  in  the  chapter  is  as  follows:  "The 
periods  prescribed  for  tlie  commencement  of  actions  other  than  for  the  recov- 
ery of  real  property  are  as  follows."  And  it  is  further  said  that  this  is  really 
an  action  to  recover  real  property ;  referring  to  Oakland  v.  CarpenUer,  13 
Cal.  562,  where  it  was  said  of  a  like  provision  in  section  17  of  the  then 
statute:  "We  think  that  this  provision  has  no  relation  to  an  equitable  pro- 
ceeding to  set  aside  a  fraudulent  deed  of  real  estate,  when  the  effect  of  it  is 
to  restore  the  possession  of  the  premises  to  the  defrauded  party.  In  such  a 
case,  the  action  is  substantially  an  action  for  the  recovery  of  real  estate.  In- 
deed, it  is  literally." 

Granting  that  this  action  is  of  the  character  above  stated,  the  result  would 
be  that  there  is  not  now,  and  never  has  been,  any  statute  of  limitations  in  this 
state  in  regard  to  actions  for  relief  on  the  ground  of  fraud  in  relation  to  real 
property,  and  we  would  then  be  compelled  to  fall  back  on  the  rules  of  equity 
as  a  part  of  the  common  law  governing  actions  for  relief  on  the  ground  of 
fraud  in  the  sale  and  purchase  of  real  property.  These  rules  are  substantially 
the  same  as  those  which  have  been  adopted  and  enforced  in  regard  to  the  sub- 
division and  section  above  mentioned.  See  Boyd  v.  Blankman,  29  Cal.  46, 
47;  2  Pom.  Eq.  Jur.  §  917,  and  cases  cited  in  note  3. 

It  may  be  remarked  that  the  section  and  subdivision  of  the  statute  under 
consideration  has  in  many  cases  been  applied  to  actions  for  relief  on  the  ground 
of  fraud  in  purchases  of  real  property.  See  Boydy.  Blankman,  supra;  Moore 
V.  Moore,  56  Cal.  90;  People  v.  Blankenship,  52  Cal.  619.  In  the  case  last 
cited  this  section  and  subdivision  were  held  applicable  to  an  action  brought 
by  the  state  to  cancel  a  patent  alleged  to  have  been  procured  by  fraud.  But, 
in  the  view  above  taken,  it  is  immaterial  whether  the  section  and  subdivision 
apply  or  not. 

The  complaint  states  facts  sufficient  to  constitute  a  cause  of  action.  Its 
allegations  are  substantially  as  follows:  That  in  1863  W.  R.  Duff  was  the 
owner  of  the  property  Involved  herein;  that  in  August,  1863,  he  executed  to 
Bichard  Duff  a  letter  of  attorney,  by  which  he  authorized  Kichard,  inter  alia, 
to  sell  and  convey  for  the  constituent  the  property  referred  to;  that,  im  mediately 
after  the  execution  of  this  letter,  William  R.  Duff  departed  from  this  state, 
and  never  returned  to  it;  that  subsequently,  during  a  period  extending  from 
the  fifth  day  of  July,  1866,  to  the  third  day  of  April,  1872.  Richard  Duff,  as- 
suming to  act  for  his  principal  under  the  letter,  by  deeds  purporting  to  be  ex- 
ecuted under  it,  conveyed  to  defendant,  Robert  P.  Duff,  certain  of  the  prop- 
erty aforesaid;  that  prior  to  the  seventh  of  July,  1867,  Richard,  acting  under 
the  letter  of  attorney,  by  deeds  purporting  to  be  executed  under  it,  conveyed 
to  the  defendant  Frank  S.  Duff  certain  portions  of  the  property  aforesaid; 
that  between  the  first  day  of  November,  1867,  and  the  first  of  January,  1880, 
Robert  P.  Duff  conveyed  to  Frank  certain  of  the  parcels  of  the  land  in  con- 
troversy; that  between  the  sixth  day  of  July,  1867,  and  the  commencement 
of  the  action,  Frank  conveyed  to  Robert  certain  parcels  of  the  land  in  suit; 
'  that  the  deeds  above  mentioned,  executed  by  Richard  to  Robert  and  Frank, 
were  "without  any  consideration  of  any  kind  given  or  agreed  to  be  given  to 
William  R.  Duff,  or  any  person  for  the  use  and  benefit  of  William,"  and  that 
the  deeds  executed  by  Robert  to  Frank,  and  by  Frank  to  Robert,  were  with- 
out any  valuable  consideration,  and  neither  of  them  were  purchasers  for  value; 
and  that  Robert  and  Frank,  when  these  last-mentioned  lands  were  conveyed 
to  them,  respectively,  had  full  knowledge  of  all  the  matters  hereinbefore  al- 
leiyed;  and  that  the  conveyances  executed  by  Richard  as  attorney  were  made 
with  the  intent  and  purpose  of  defrauding  William,  and  that  they  had  been 
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accepted  by  Robert  and  Frank  acting  in  collusion  with  the  attorney,  Richard, 
with  the  intent  to  defraud  William;  that,  during  a  period  of  seven  years  pre- 
ceding the  commencement  of  this  action,  defendants  had  received  the  rents 
and  profits  of  the  land,  to  the  amount  of  $1,000  per  annum;  that  William  R. 
Duff  died  intestate,  leaving  the  plaintiffs  surviving  him,  Julia  K.  Duff,  his 
widow,  and  Agnes,  a  minor,  only  child  of  the  said  Julia  and  William;  that 
William  devised  his  property  to  his  wife,  Julia;  and  Agnes,  born  after  her 
father^s  death,  is  entitled  to  share  because  not  mentioned  in  the  will.  The 
complaint  further  alleges  the  proper  appointment  of  William  L.  Duff  as  guard- 
ian ad^litem  of  Agnes;  that  Julia  Duff  had  no  knowledge  or  infoimation  of 
the  aforementioned  conveyances,  and  the  acta  stated  in  relation  to  them,  and 
their  fraudulent  character,  until  an  intimation  was  made  to  her  in  a  letter 
received  by  her  from  Mrs.  Louisa  Wilson,  sister  of  the  defendants,  on  or 
about  the  twentieth  of  April,  1879,  in  consequence  of  which  she  was  led  to 
make  inquiry  concerning  the  property  owned  by  AVllliam  R.  Duff  in  the 
county  of  Humboldt;  thiit  she  has  made  discovery  of  the  aforementioned  acts 
of  Richard  and  the  defendants  since  April,  1879. 

We  are  of  opinion  that  the  complaint  sets  forth  a  case  of  concealed  fraud. 
It  is  averred  that  William  was  ignorant  of  the  conveyances  during  his  whole 
life.  Let  it  be  observed  that  there  is  no  allegation  that  the  deeds  were  re- 
corded. So,  conceding,  as  contended,  tliat  William  was  bound  to  look  at  the 
records  of  the  county  of  Humboldt,  it  does  not  appear  that  they  would  have 
given  him  any  information. 

But  a  relation  of  trust  and  confidence  existed  here  between  Richard  Duff 
and  William.  The  foimer  was  the  attorney  of  the  latter,  and  under  such  cir- 
cumstances it  is  the  duty  of  the  attorney  to  keep  his  constituent  informed  of 
all  sales  and  conveyances  that  he  has  make  of  the  property  to  which  his  agency 
extends.  '*  An  agent  must  use  ordinary  diligence  to  keep  his  principal  in- 
formed of  his  acts  in  the  course  of  his  agency."  Civil  Code,  §  2020.  This 
has  always  been  the  rule  governing  the  relation  of  principal  and  tigont.  It 
does  not  appear  that  anything  had  occurred  to  put  AVilliani  on  inquiry. 

It  must  also  be  observed  that  William  was  absent  from  the  state  while  the 
transactions  above  referred  to  occurred,  having  left  the  state  immediately 
after  the  execution  of  the  letter  of  attorney,  and  remained  absent  during  the 
remainder  of  his  life.  Under  these  circumstances,  we  think  the  averment 
that  William  was  ignorant  of  the  conveyances,  and  had  no  knowledge  or  in- 
formation that  the  conveyances  had  beenexecuted  by  his  attorney,  is  sufficient. 
See  Buckner  v.  Calcote,  28  Miss.  597,  and  cases  there  cited.  His  wife  and 
child  were  also  absent,  and  we  do  not  see  why  the  same  rule  does  not  ap- 
ply to  them,  though  the  agency  terminated  on  the  death  of  Richard.  Will- 
iam lived  about  five  months  after  Richard ^s  death,  but  we  do  not  see  that 
his  failure  to  come  to  California  during  this  period,  and  look  after  his  prop- 
erty, when  he  might  have  ascertained  what  had  been  done,  puts  him  in  fault. 
The  averments  show  reasonable  and  proper  diligence  on  the  part  of  plaintiff 
Julia  K.  Duff.  The  other  plaintiff  was  an  infant  of  tender  years,  and  no  neg- 
ligence, under  the  circumstances  appearing  in  the  complaint,  ciin  be  attrib- 
uted to  her. 

But  it  may  be  urged  that  the  grantees  in  the  deeds  executed  by  Richard 
Duff  under  the  letter  of  attorney  could  act  upon  the  presumption  that  Richard 
had  kept  AVilliara  informed  of  all  his  acts,  and  of  his  conveyances  to  the  de- 
fendants. On  this  point  we  are  of  opinion  that,  conceding  the  fraud  and  col- 
lusion attributed  to  the  defendants  by  the  allegations  of  the  complaint,  (which 
must  be  conceded  on  this  demurrer,)  they  must  stand  on  the  fact  as  it  is,  that 
no  such  information  was  given  to  the  principal  by  his  agent  and  attorney. 
We  think  the  complaint  sufficient. 

It  is  further  urged  that  this  is  an  action  in  equity,  and  a  court  of  equity 
has  no  jurisdiction,  because  it  appeiirs  that  the  remedy  at  law,  to  recover  pos- 
session by  ejectment,  is  complete  and  adequate,  for  the  reason  that  the  con- 
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veyances  to  the  defendants  under  the  letter  of  attorney,  as  they  were  mjide 
without  consideration,  were  utterly  void,  and  they  constitute  no  defense  to 
an  action  of  ejectment;  and  we  are  referred,  to  sustain  this  contention,  to 
Dupont  V.  Wertheman,  IQ  Cal.  354,  and  Mott  v.  6mith,  16  Cal.  533.  In  the 
case  of  Dupont  v.  Wertheman,  where  there  was  a' recovery  in  ejectment,  the 
above  rule  was  declared.  But  the  complaint  sets  forth  a  case  of  fraud,  and 
of  fraud  according  to  the  principles  laid  down  in  People  v.  Houghtaling,  7 
Cal.  348,  of  which  a  court  of  equity  had  jurisdiction.  In  that  case  an  action 
in  equity  was  sustained  for  a  specific  fund  of  money  declared  to  be  a  trust 
fund,  though  the  action  for  money  had  and  received  could  have  been  main- 
tained for  the  money,  and  the  recovery  would  have  been  the  same  in  tlie  lat- 
ter action  as  in  the  former.  We  do  not  think  we  would  be  justified  in  hold- 
ing that  a  court  of  equity  would  have  no  jurisdiction. 

The  jurisdiction  in  equity  in  matters  of  fraud  is  very  broad;  and,  although 
it  has  been  held  in  various  of  the  states  that  the  jurisdiction  in  equity  will 
not  be  exercised  when  the  remedy  at  law  is  certain,  complete,  and  adequate, 
still  the  jurisdiction  is  not  denied.  Upon  the  facts  alleged  in  the  complaint, 
showing  that  there  has  been  a  great  lapse  of  time  since  the  conveyances  as- 
sailed herein  were  executed,  from  which  it  might  well  be  inferred  that  the 
statute  of  limitations  would  be  invoked  as  a  defense,  we  must  hold  the  con- 
tention not  maintainable. 

For  the  errors  above  pointed  out  the  case  must  go  back  for  a  new  trial. 
As  the  issues  of  fact  will  have  to  be  tried  again,  we  refrain  from  saying  any- 
thing on  the  point  that  they  were  not  sustained  by  the  evidence.  But  we 
think  it  proper  to  remark  that  the  first  finding  is  not  as  definite  as  it  should 
be.  It  states  that  "upon  August  4,  1863,  William  R.  Duff  was  the  owner  of 
the  legal  title  of  the  lands,"  etc.  It  should  be  found  that  he  was  the  owner 
of  the  lands;  and  as  facts  are  averred  in  the  answer  from  which  it  would  seem 
that  the  purchase  of  most,  if  not  all,  of  the  land  in  suit  was  made,  and  the 
purchase  money  paid  by  others,  who  caused  the  conveyance  of  the  legal 
title  to  be  made  to  William  R.  Duff,  by  which  a  resulting  trust  in  favor  of  the 
parties  paying  the  money  was  created,  we  think  there  should  be  a  finding  on 
the  issue  so  made.  .The  mere  finding  that  William  R.  Duff  did  not  acquire 
the  legal  title  in  trust  for  other  persons  is  not  sufficient. 

The  ninth  finding  is  not  sufficient.  It  states  that  William  R.  Duff,  in  his 
life-time,  had  no  actual  knowledge  or  information  of  any  deeds,  etc.  The  find- 
ing should  be  that  he  had  no  knowledge  or  information  of  any  kind  on  the 
subject,  if  the  evidence  establishes  the  fact  that  he  had  no  knowledge  or  in- 
formation of  any  circumstances  to  put  him  on  inquiry  as  to  the  deeds,  etc. 
As  the  finding  now  stands,  there  is  an  implication  that  circumstances  were 
known  to  William  R.  which  should  have  stimulated  him  to  inquiry. 

The  thirteenth  finding  is  a  finding  of  evidence,  not  of  the  fact  that  the  prop- 
erty mentioned  in  it  was  held  in  trust  as  stated  in  it.  The  finding  should  be 
that  the  property  referred  to  in  the  letter  was  held  in  trust  in  the  manner 
and  proportions  mentioned  in  the  letter. 

If  the  court  finds  that  the  cause  of  action  is  not  barred  by  the  statute  of 
limitations,  it  should  so  find,  and  not  merely  facts  from  which  it  may  be  in- 
ferred. This  court  is  not  authorized  to  infer  facts  from  facts  found.  That 
is  the  province  of  the  trial  court.  On  the  fact*  found  this  court  determines 
questions  of  law  arising  on  them,  not  facts  by  inference  from  facts  found. 
We  intend  to  say  that,  in  addition  to  the  facts  found  on  the  issue  joined  in 
regard  to  the  defense  of  the  statute  of  limitations,  the  court  below  should 
have  found  whether  the  cause  of  action  was  barred  by  the  statute  or  not. 

The  judgment  and  order  are  reversed,  and  the  cause  remanded  for  a  new 
trial.    So  ordered. 

We  concur;    Myrick,  J.;  Shabpstein,  J.;  MoKinstry,  J.;  McKee,  J. 
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NOTE. 

Statute  of  Limitations— Fraud.  The  statute  of  limitations  does  not  commence  to 
run,  against  an  action  based  on  fraud,  until  the  discovery  of  the  fraud.  Traer  v.  Clews, 
6  Sap.  Ct.  Rep.  165;  S.  G.  10  N.  W.  Rep.  838;  Rosenthal  v.  Wallcer,  4  Sup.  Ct.  Rep. 
382;  McAlpine  v.  Hedges,  21  Fed.  Rep.  689;  Dicken  v.  Hays,  (Pa,)  7  Atl.  Rep.  58; 
Hughes  V.  First  Nat.  Bank,  (Pa.)  1  Atl.  Rep.  417;  Vigus  v.O'Bauuon.  (III.)  8  N.  E.  Rep. 
778;  O'Dell  v.  Rogers,  (Wis.)  30  N.  W.  Rep.  229;  Tompkins  v.  Hollister,  (Mich.)  27  N. 
W.  Rep.  651;  O'Dell  v.  Burnham,  (Wis.)  21  N.  W.  Rep.  636;  Perry  v.  Wade,  (Kan.)  2 
Pac.  Rep.  787. 

In  Kentucky  no  action  for  relief  from  fraud  can  be  brought  after  the  lapse  of  10 
years  from  the  perpetration  of  tlie  fraud.  King  v.  Graham,  1  S.  W.  Rep.  822;  Dorsey 
V.  Phillips,  Id.  667.  In  Missouri  the  statute  begins  to  run  at*  the  time  oi^the  discovery, 
within  10  years,  of  the  facta.  Leavenworth  Co.  v.  Chicago.  R.  I.  &  P.  Ry.  CJo.,  18  Fed. 
Rep.  209. 

The  question  of  knowledge  or  discovery  of  the  fraud  is  one  of  fact.  Rosenthal  v. 
Walker,  4  Sup.  Ct.  Rep.  382;  Johnson  v.  Powers,  13  Fed.  Rep.  315;  Barlow  v.  Aruold, 
6  Fed.  Rep.  351. 

See,  also,  Kirby  v.  Lake  Shore  &  M.  S.  R.  Co.,  14  Fed.  Rep.  261. 


(36  Kan.  129) 

Bush,  Adm'x,  etc.,  v,  Missouri  Pac.  Uy.  Go. 
{Supreme  Court  of  Kansas,    January  7,  1887.) 

1.  N'saLiaEsrcB— QuBsrioN  fob  Jurt^Railroad  Company— Blocking  Rails. 

A  railway  company,  in  the  construction  of  iu  railway,  did  not  use  any  blocking 
orother  protection  between  the  main  rails  of  its  tracks  and  the  guard  rails.  Whether 
this  was  negligence  or  not  in  the  abstract,  and  whether  the  question  is  one  of  fact 
for  the  jury  op  one  of  law  for  the  court,  not  decided.^ 

2.  Same— Injury  to  Employe. 

But  where  a  railway  is  so  constructed,  and  a  competent  railroad  man  is  employed 
to  work  in  one  of  ttie  company's  yards  as  yard  switchman,  and  in  such  yard  there 
are  manyswitches  and  about  20  guard  rail^.  and  the  employe  voluntarily  and  with- 
out complaint  does  switching  in  such  yard  every  day  tor  about  two  and  one-half 
months,  when  he  steps  between  the  main  rail  and  the  guard  rail  of  one  of  the  com- 
pany's railway  tracks,  and  because  thereof  receives  injury,  held,  that  the  condition 
of  the  railway  tracks  and  the  danger  must  have  been  known  to  the  employe,  and 
therefore  that  he  assumed  the  risk;  tliat  he  waived  any  negligence  that  might 
otherwi83  be  imputable  to  the  railway  company;  that,  as  between  the  railway 
company  and  himself,  the  railway  company  cannot  be  charged  with  culpable 
negligence,  for  the  reason  that  one  party  cannot  be  guilty  of  culpable  negligence  as 
towards  another  party  unless  the  first  party  is  guilty  of  some  breach  of  duty  as 
towards  the  other  party;  and  that  all  these  questions,* as  presented  in  this  case,  are 
questions  of  law  for  the  court,  and  not  questions  of  fact  for  the  jury, 
(SyUcUnu  by  the  Court.) 

Error  from  Bourbon  county. 

McClure  <&  Austin  and  /.  2>.  McCleverty,  for  plaintiff  in  error.  David 
Kelso  and  Blair  cfe  Perry,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  Bour- 
bon county,  Kansas,  under  section  422  of  the  Civil  Code,  by  Mary  A.  Rush, 
administratrix  of  the  estate  of  Michael  O^Clonnor,  deceased,  to  recover  dam- 
ages against  the  Missouri  Pacific  Kail  way  Company  for  wrongfully  and  neg- 
ligently causing  the  death  of  the  dece^ised.  The  damages  sought  to  be  re- 
covered are  claimed  for  the  benefit  of  Michael  O'Connor,  Sr.,  the  father  and 
next  of  kin  to  the  deceased.  The  deceased  had  been  in  tlie  employment  of  the 
defendant  railway  company,  as  yard  switchman,  at  Fort  Scott,  Kansas,  for 

1  As  to  when  negligence  is  a  question  of  law,  and  when  of  fact,  see  Dwyer  v.  New 
York,  L.  E.  &  W.  Rv.  Co..  (N.  J.)  7  Atl.  Rep.  417  ;  Pottatown  Iron  Co.  v.  Panning,  (Pa.) 
6  Atl.  Rep.  678;  Delaware  A  H.  0.  Co.  v.  Webster,  Id.  841 ;  Pittsburgh,  O.  &  E.  L.  Ry. 
Co.  V.  Kane,  Id.  845;  Moynihan  v.  Whidden,  (Mass.)  U  N,  E.  Rep.  — ;  Chicago  &  E.  I. 
R.  Co.  V.  O'Connor,  (111.;  9  N.  E.  Rep.  263;  Barbo  v.  Bassett,  (Minn.)  29  N.  W.  Rep.  198, 
and  note;  l^ne  v.  Central  Iowa  R.  O^.,  (Iowa,)  29  N.  W.  Rep.  419;  Bums  v.  Chicago, 
M.  <fe  St.  P.  Ry.  Ck).,  (Iowa,)  30  N.  W.  Rep.  25.  and  note ;  Citv  of  Plattsniouth  v.  Mitchell. 
(Neb.)  29  N.  W.  Rep.  593,  and  note;  Nichols  v.  Chesapeake,  O.  &  a  W.  R.  Co.,  (Ky.)  2 
8.  \V.  Rep.  181.  . 
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some  two  or  three  months  prior  to  the  accident  which  caused  his  deaths  On 
March  18,  1884,  in  pursuance  of  an  order  given  to  him  by  E.  W.  Head,  the 
yard-master,  lie  went  with  the  switcli-engine  No.  45  to  place  a  car  upon  the 
track  of  the  St.  Louis,  Fort  Scott  &  Wichita  Railroad.  After  throwing  open 
the  connecting  switch  of  the  two  roads,  he  walked  along  the  side  of  the  en- 
gine and  cars  for  the  purpose  of  uncoupling  a  defective  car  from  the  engine, 
and  placing  it  at  a  point  designated  by  the  yard-master.  While  performing 
this  duty,  he  stepped  upon  the  track,  and  between  the  cars,  and,  while  attempt- 
ing to  remove  the  coupling  pin,  his  foot  was  caught  and  fastened  between  the 
main  rail  and  the  guard  rail,  so  that  he  was  unable  to  extricate  it,  and  the 
cars,  being  at  the  tijne  in  motion,  passed  over  his  body,  and  instantly  killed 
him.  There  was  no  blocking  or  other  protection  between  the  main  rail  and 
the  guard  rail  for  the  purpose  of  preventing  such  an  accident.  At  the  time 
of  bis  death,  O'Connor  was  25  years  old,  healtliy,  temperate,  strong,  and  a  com- 
petent and  careful  railroad  man,  and  was  receiving  wages  at  the  rate  of  $50 
per  month  from  the  railway  company.  He  was  unmarried,  and  his  father, 
who  survived  him,  was  the  next  of  kin  to  him.  This  suit  was  brought  by 
his  administratrix  for  his  father's  benefit.  His  father  is  about  67  years  old, 
has  no  property,  is  unable  to  support  himself,  and  was  mainly  dependent  upon 
his  son  for  his  maintenance.  From  the  time  the  deceased  was  15  years  old, 
up  to  the  time  of  his  death,  one-half  of  his  earnings  were  given  for  the  sup- 
port of  his  father.  The  case  was  tried  by  the  court  and  a  jury.  After  the 
plaintiff  had  submitted  all  her  evidence  to  the  jury,  the  defendant  interposed 
a  demurrer  thereto,  on  the  ground  tliat  the  same  did  not  prove  a  cause  of  ac- 
tion, which  demurrer  was  overruled  by  the  court.  Thereafter  the  defendant 
introduced  its  evidence  to  the  jury,  and,  among  other  things,  introduced  evif 
dence  tending  to  show  that  the  failure  to  block  between  the  main  rail  and  the 
guard  rail  was  not  an  act  of  negligence,  and  that  such  failure  did  not  increase 
the  danger  of  the  employes;  and  also  introduced  evidence  tending  to  show  that 
many  railroads,  including  that  of  the  defendant,  did  not  use  any  such  protec- 
tion. After  the  introduction  of  all  the  evitlence  on  the  part  of  the  plaintiff 
and  the  defendant,  the  court  instructed  the  jury  to  find  a  verdict  for  the  de- 
fendant, which  was  accordingly  done,  and  to  which  instruction  the  plaintiff 
duly  excepted,  and  thereafter  tiled  a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court,  to  which  ruling  she  also  duly  excepted.  The  court  ren- 
dered judgment  in  favor  of  the  defendant,  and  against  the  plaintiff  for  costs; 
and  to  reverse  this  judgment,  and  the  foregoing  rulings  of  the  trial  court,  the 
plaintiff,  as  plaintiff  in  error,  brings  the  case  to  this  court. 

The  questions  presented  in  this  case  areas  follows:  (1)  Under  the  circum- 
stances of  this  case,  was  the  failure  of  the  railway  company  to  use  blocking, 
or  some  other  protection  between  the  main  rail  and  the  guard  rail  where  the 
plaintiff's  intestate  was  injured,  culpable  negligence  as  towards  the  plaintiff's 
intestate?  (2)  If  so,  did  the  plaintiff's  intestate,  by  any  acts  of  his,  waive 
such  negligence.  (3)  If  the  defendant  was  guilty  of  culpable  negligence,  and 
if  the  plaintiff's  intestate  did  not  waive  it,  then  was  he  guilty  of  contributory 
negligence,  in  attempting,  at  the  time  and  place  and  in  the  manner  he  did,  to 
uncouple  the  cars,  considering  the  condition  of  the  railway  tracks?  (4)  Were 
these  questions  questions  of  fact  for  the  jury  or  questions  of  law  for  the  court 
to  determine? 

In  order  to  consider  these  questions  intelligently,  it  will  perhaps  be  neces- 
sary to  restate  some  of  the  facts  in  greater  detail,  and  to  state  some  additional 
facts.  The  railway  was  not  out  of  repair;  it  was  in  just  the  same  condition 
as  it  was  when  it  was  originally  constructed;  and  it  was  constructed  in  the 
yard  where  the  plaintiff's  intestate  worked  precisely  as  it  wiis  constructed  in 
all  the  other  yards  belonging  to  the  defendant,  and  in  precisely  the  same  man* 
ner  as  many  other  railways  belonging  to  other  companies  are  constructed. 
In  the  vicinity  of  the  place  where  the  accident  occurred  there  were  in  all  about 
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eight  or  ten  guard  rails  and  sevenil  switches;  and  in  the  entire  yard  where  the 
plaintiff's  intestate  worked  there  were  about  twenty  guard  rails  and  a  great 
many  switches,  and  all  were  constructed  alike  so  far  as  blocking  or  other  pro- 
tection was  concerned;  and  he  had  worked  in  this  yard  for  about  two  and  one- 
half  months  prior  to  the  accident.  He  was  25  years  old,  and  a  strong,  healthy, 
temperate*  competent,  and  careful  railroad  man.  During  his  employment  in 
this  yard  lie  had  worked  daily  therein,  and  in  all  parts  thereof,  and  during 
each  day  he  had  assisted  in  switching  many  railway  cars.  The  accident  oc- 
curred on  March  18,  1884,  in  broad  daylight,  and  at  about  1  o'clock  in  the 
afternoon,  and  the  condition  of  the  railway  track,  where  the  accident  occurred, 
was  in  plain  view.  The  plaintiff's  intestate  evidently  had  full  and  complete 
knowledge  of  the  exact  condition  of  all  the  railway  tracks  in  that  yard, — of 
the  main  track  and  the  switch  tracks,  of  the  main  rails  and  the  guard  rails, 
and  of  the  want  of  blocking  or  other  protection  where  guard  rails  were  used, 
— and  he  seemed  to  be  satisfied;  at  least,  he  made  no  complaint  of  the  condi- 
tion of  the  railway  tracks,  or  of  their  want  of  blocking  or  other  protection, 
and  never  gave  to  the  railway  company  any  notice  of  their  supposed  unsafe 
condition;  and  there  was  no  promise  at  any  time  made  for  or  on  the  part  of 
the  railway  company  that  the  tracks  should  be  made  safer.  Upon  these  facts 
this  case  must  be  decided. 

As  to  whether  the  railway  company  was  guilty  of  negligence  or  not  in  not 
making  its  tracks  safer,  we  think  it  is  hardly  necessary  to  express  any  opinion. 
Neither  do  we  think  that  it  is  necessary  to  express  any  opinion  as  to  whether 
this  question  is  one  of  law  for  the  court  or  one  of  fact  for  the  jury;  for,  if  the 
railway  company  was  not  guilty  of  any  negligence,  then  the  plaintiff  cannot  re- 
cover; and,  if  the  railway  company  was  guilty  of  negligence,  then  the  plain- 
tiff's intestate  must  also  have  been  guilty  of  negligence, — contributory  negli- 
gence; for  he  had  the  same  means  of  knowing  the  condition  of  the  railway 
tracks  in  that  vicinity  as  the  company  had,  and  he  Wiis  as  competent  to  deter- 
mine their  safety  or  unsafety  as  the  company  was,  and  therefore  the  plaintiff 
cannot  recover.  He  was  not  a  child  of  tender  years,  nor  an  inexperienced  or 
ignorant  person;  nor  was  he  ignorant  of  the  manner  in  which  this  particular 
railway  was  constructed;  nor  is  there  even  room  to  suppose  that  there  was 
any  lapse  of  memory  with  regard  to  this  particular  guard  rail,  for  it  was  not 
different  from  the  other  guard  rails  in  that  yard,  nor  different  from  any  of 
the  other  guard  rails  of  the  defendant's  5,000  miles  of  railway,  nor  different 
from  the  guard  rails  of  many  of  the  other  railways  in  this  country,  nor  dif- 
ferent from  what  it  was  when  it  was  originally  constructed. 

For  the  purposes  of  this  case,  but  as  abstract  propositions,  we  shall  assume, 
but  without  deciding  the  questions,  that  the  railway  company  was  negligent 
in  not  blocking  its  guard  rails,  or  in  not  making  them  safer  in  some  other 
manner;  and  that  the  company  was  guilty  of  negligence,  as  towards  the  plain- 
tiff's intestate,  when  it  first  employed  him,  unless  it  first  informed  him  of 
the  danger  and  of  the  exact  condition  of  its  railway  tracks,  and  that  this  neg- 
ligence continued,  as  towards  the  plaintiff's  intestate,  until  he  had  full  and 
complete  knowledge  of  the  danger,  and  of  the  condition  of  the  railway  tracks. 
But  in  all  probability  he  obtained  knowledge  of  the  condition  of  the  railway 
tracks  on  the  very  first  day  of  his  employment,  for  it  is  admitted  that  he  was 
a  competent  railroad  man;  and  with  such  knowledge  he  remained  in  the  com- 
pany's employment,  not  merely  a  day  or  several  days,  but  about  two  and  one- 
half  months.  The  question  then  arises,  did  the  company,  after  the  plaintiff's 
intestate  acquired  such  knowledge,  remain  negligent  as  towards  him?  It  is 
true  that  masters  must  not  expose  their  servants  or  employes  to  any  unneces- 
sary hazards.  It  is  also  true  that  every  master  must  exercise  reasonable  and 
ordinary  care  and  diligence  to  provide  his  servant  or  employe  with  a  reason- 
ably safe  place  at  which  to  work,  and  with  reasonably  safe  machinery,  tools, 
implements,  appliances,  and  instrumentalities  with  which  to  work;  but  in 
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the  very  nature  of  things  men  must  sometimes  work  In  dangerous  places,  and 
with  dangerous  instruments  or  machinery,  and  in  all  such  cases  they  may 
rightfully  engage  to  do  so,  and  be  employed  to  do  so;  and,  when  rightfully 
employetl  to  do  so,  neither  the  employer  nor  the  employe  can  properly  be 
charged  with  culpable  negligence  as  towards  the  other.  In  such  cases  all 
that  can  be  required  of  the  employer  is  that  he  shall  see  that  the  employe  is 
informed  with  respect  to  all  the  dangers  and  hazards  incident  to  the  work; 
and,  when  this  is  done,  the  employe  will  assume  all  the  risks  and  hazards  of 
his  employment.  The  employer  must  always  act  in  good  faith  towards  his 
employe,  and  see  as  far  as  he  reasonably  can  that  the  employe  does  not  take 
any  unknown  risks  or  hjizards;  but  where  the  employer  and  the  employe  are 
equally  competent  to  judge  of  the  risks  and  hazards,  and  both  have  equal 
knowledge  of  tlie  surroundings,  the  employer  cannot  bo  culpably  negligent  as 
towards  the  employe,  although  the  work  may  be  dangerous  or  hazardous,  and 
although  it  miglit  be  made  safer  hy  the  employer  if  he  should  choose  to  do  so. 
In  some  cases  it  is  very  difficult  to  determine  which  of  two  ways  of  doing  a 
thing  is  the  better  and  the  safer  way,  (and  it  is  claimed  by  the  defendant  that 
this  is  one  of  such  cases,)  and  in  such  cases  witnesses  could  easily  be  found 
who  would  testify  on  either  side,  and  that  either  way  was  a  safer  and  a  bet- 
ter way  than  the  other.  Now,  in  such  cases,  an  employer  should  certainly 
have  the  privilege  of  adopting  the  way  or  the  plan  which  miglit  seem  best  to 
him;  and  if,  after  adopting  a  plan,  he  should  inform  his  employe  as  to  which 
of  the  plans  he  had  adopted,  or  if  the  employe  should  obtain  knowledge  as  to 
which  of  the  plans  had  been  adopted  without  being  expressly  so  informed,  it 
could  hardly  be  said  that  the  employer  was  guilty  of  any  culpable  negligence 
as  towards  his  employe,  although  it  might  be  that  the  plan  not  adopted  was 
the  safer  and  the  better  plan.  Indeed,  in  such  a  case,  the  employer  and  the 
employe  might  be  in  full  and  complete  agreement  and  concordance  that  the 
plan  alopt^  was  the  safer  and  the  better  plan;  and  in  such  a  case  neither 
should  be  charged  with  culpable  negligence  as  towards  the  other.  In  such  a 
case,  it  should  be  assumed  that  the  employe  was  hired  and  paid  for  taking  the 
risk,  and  that  he  voluntarily  assumed  the  risk.  Culpable  negligence  on  the 
part  of  one  person  as  towards  another  always  involves  a  breach  of  duty  on 
the  part  of  the  former  as  towards  the  latter.  Where  there  is  no  breax:h  of 
duty,  there  can  be  no  culpable  negligence;  and  it  is  only  for  negligence  of  a 
culpable  character  that  any  person  can  be  held  responsible  in  law.  Wh^re  an 
employe  is  hired  and  paid  for  assuming  a  known  danger,  and  the  thing  itself 
is  not  contrary  to  law,  it  cannot  properly  be  said  that  the  hirer  has  been  guilty 
of  any  breach  of  duty  as  towards  the  person  hired,  and  therefore  it  cannot  bo 
said  that  the  hirer  has  been  guilty  of  any  culpable  negligence  as  towards  the 
pei-son  hired. 

It  is  claimed  on  the  part  of  the  plaintiff^s  intestate,  and  perhaps  rightly^  . 
that,  where  the  danger  is  not  obvious  or  imminent,  the  employe  may  right- 
fully continue  in  the  employment  of  the  master  without  being  chargeable 
with  contributory  negligence.  Some  of  the  authorities  lend  support  to  this 
view;  but  still,  if  we  recognize  this  view  as  correct,  and  if  the  danger  is  as 
well  known  to  the  servant  as  it  can  be  to  the  master,  another  principle  en- 
ters in  to  prevedt  the  servant  from  recovering  from  the  master  for  any  in- 
juries that  might  result  from  the  supposed  danger;  and  that  principle  is  this: 
If  the  servant  has  full  knowledge  of  the  danger,  and  continues  in  the  mas- 
ter's employment  without  complaint,  receiving  from  the  master  full  pay  for 
his  services,  he  assumes  the  risk  himself  of  the  known  danger,  and  waives 
any  negligence  that  might  otherwise  be  imputable  to  the  miister.  This  dis- 
tinction between  contributory  negligence  on  the  part  of  the  servant  and  the 
waiver  of  the  master's  negligence  on  the  part  of  the  servant  has  been  recog- 
nized in  some  of  the  books;  but,  while  it  may  be  admitted  that  there  is  ample 
room  for  such  a  distinction,  still  it  is  doubtful  whether  the  distinction  can  be 
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of  ranch  practical  value.  In  all  cases  of  contributory  negligence  tlie  eni- 
})loye  has  in  some  sense  waived  the  negligence  of  the  master;  for  by  encoun- 
tering the  danger,  he  says,  in  effect,  "There  is  no  danger  except  such  as  I 
will  wholly  assume  myself,"  and  in  all  cases  of  the  waiver  of  the  master's 
negligence  the  servant  has,  in  some  sense,  by  his  own  negligence,  contrib- 
uted to  the  resulting  injury.  The  better  view,  perhaps,  of  the  subject  is  tliis: 
When  the  danger  is  not  obvious  or  imminent,  and  both  the  employer  and  em- 
ploye, with  full  knowledge  of  the  same,  enter  into  the  contract  of  employ- 
ment, or  continue  the  same,  neither  party  is  guilty  of  culpable  negligence  as 
towards  the  other;  while,  if  the  danger  is  obvious  and  imminent,  and  it  is 
tMicountered  by  the  servant,  then  both  parties  are  equally  guilty  of  culpable 
negligence ; — that  of  the  employe  being  culpable  contributory  negligence.  In 
all  ciises,  the  continuance,  on  the  part  of  the  servant,  fn  the  mtister's  employ- 
ment, with  full  knowledge  of  the  danger,  is  either  negligence  or  it  is  not  neg- 
ligence. If  it  is  negligence,  and  injury  results,  then  no  recovery  can  be  had, 
because  of  the  culpable  contributory  negligence  of  the  servant;  but,  if  it  is 
not  negligence  on  the  part  of  the  servant,  then  neither  can  it  be  negligence 
on  the  part  of  the  master.  What  the  servant  may  lawfully  do  without  neg- 
ligence, the  master  may  lawfully  hire  him  to  do  without  negligence.  The 
master  cannot  be  bound  to  take  greater  care  of  the  servant  than  the  servant 
is  of  himself.  If  the  danger  is  such  that  an  ordinarily  prudent  man  could  as- 
sume it  without  being  guilty  of  negligence,  then  the  same  facts  and  the  same 
reasoning  which  would  show  this  would  also  show  that  there  could  not  beany 
culpable  negligence  or  any  breach  of  duty  on  the  part  of  another  person  for 
hiring  him  to  iissume  it.  There  cannot  be  negligence  on  the  part  of  the  one, 
and  not  on  the  part  of  the  other,  where  both  are  capable  of  understanding  the 
danger,  and  both  are  fully  informpd  as  to  all  the  facts. 

There  are  cases  where  a  servant,  knowing  the  danger,  may  nevertheless  re- 
cover; but  this  is  not  one  of  such  cases.  Usually,  where  some  instrument 
or  appliance  has  become- unsju'e  from  use  or  otherwise,  and  the  danger  from 
its  use  is  not  imminent  or  obvious,  the  servant  may  continue  in  the  master's 
employment,  and  use  it  for  a  short  time,  with  the  expectation  that  the  master 
will  restore  the  defective  instrument  or  appliance  to  its  former  condition. 
Also,  where  the  master  has  been  informed  with  regard  to  some  defect  in 
some  instrument  or  appliance,  and  he  agrees  to  remedy  the  defect,  the  servant 
may  continue  for  a  reasonable  time  in  the  master's  employment,  so  as  to  give 
him  an  opportunity  to  fulfill  his  promise.  Also,  where  the  danger  is  one  to 
which  the  servant  is  not  exposed  in  the  ordinary  course  of  hi&> employment, 
but  is  one  which  he  is  at  the  time  required  to  immediately  enco^unter  by  a 
special  command  of  his  master  or  of  a  superior  servant,  without  time  for  re- 
flection or  choice  on  the  part  of  the  servant,  he  may  obey  the  commaritj  with- 
out being  guilty  of  contributory  negligence,  or  without  forfeiting  his  right  to 
recover  in  case  injury  results.  But  not  one  of  these  cases  is  the  present  oase. 
The  plaintiff's  intestate  could  have  had  no  hope,  in  the  present  case,  that  the 
rjiilway  tracks  would  ever  be  changed;  there  was  no  promise  that  they  would 
be  changed;  they  were  just  as  they  were  when  they  were  originally  conr 
structed;  and,  in  the  ordinary  course  of  his  employment,  the  plaintiff's  in- 
testate was  using  them  every  day,  and  knew  that  he  must  so  use  them  every 
day. 

W^  have  carefully  considered  this  case,  and  after  such  careful  considera- 
tion we  have  come  to  the  conclusion  that  the  defendant  has  not  been  guilty 
of  any  breach  of  duty  as  towards  the  plaintiff's  intestate,  and  therefore  has  not 
been  guilty  of  any  culpable  negligence  as  towards  him ;  and,  under  the  facts  of 
this  case,  we  think  this  question  is  a  question  of  law  for  the  court,  and  not 
one  of  fact  for  the  jury;  and,  as  these  views  harmonize  with  the  decision  of 
the  court  below,  its  judgment  must  be  affirmed. 

(All  the  justices  concurring.) 
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(38  Kan.  157) 

Robinson  and  others  v.  Kindlet. 
(Supveme  Court  of  Kansas,    January  7, 1887.) 

1.  Pbincipal  and  Agent— Real-Estate  Broker— Commissions. 

K.  eniploi'ed  land  brokers  to  procure  a  purchaser  for  his  land.  A  condition  of 
the  employment  was  that,  if  he  sold  the  land  without  the  intervention  orasnistance 
of  the  brokers,  they  would  not  be  entitled  to  commission.  K.  bea:an  negotiations 
with  S.  for  a  sale  of  the  land,  of  which  the  brokers  had  notice,  hut,  before  the  sale 
had  been  effected,  the  brokui-s  procured  and  produced  purchasers  for  the  land,  when 
K.  stated  that  he  had  made  a  definite  proposal  to  S.  to  sell,  and  was  then  looking 
for  an  answer  through  the  mails  from  him.  It  was  then  agreed  among  all  the  par- 
ties to  wait  five  days  for  the  answer  expected,  and,  in  case  the  proposal  was  not  ac- 
cepted by  S.,  that  the  proposed  purchasers  would  take  that  and  another  tract  re- 
cently acquired  by  K.  Within  that  period  K.  received  a  letter  from  S.  accepting 
his  proposition,  and  the  land  was  conveyed  to  S.  in  substantial  c<^mpliance  with 
the  proposition.  Held,  that  the  second  or  modified  agreement  superseded  the 
former  one,  and  under  it  K.  might  sell  the  land  to  8.  within  live  days,  without  lia- 
bility to  the  brokers  for  commission;  and,  as  S.  accepted  K.'s  proposal,  and  agreed 
to  purchase  the  land  within  that  time,  the  commission  of  the  brokers  was  uot 
earned.' 

2.  Same— Acceptance  op  Proposal. 

The  purpose  of  8.  is  to  be  determined  from  the  terms  of  his  letter  of  acceptance 
read  in  the  light  of  the  surrounding  circumstances,  and  the  court  did  not  err  when 
it  refused  to  allow  him  to  state  what  bis  secret  intentions  were  when  the  letter  was 
written. 
{SyUalmt  by  the  OouH.) 

Error  from  Osborne  county. 

Kobinson,  Watson  &  Co.  brought  this  action  against  Samuel  T.  Kindley, 
in  the  district  court  of  Osborne  county,  to  recover  commission  for  the  sale  of 
several  tracts  of  land,  alleging  that  they  procured  a  purchaser  in  compliance 
with  the  terms  of  a  contract  made  with  the  defendant.  The  parties  waived 
a  jury,  and  submitted  the  cause  to  the  court  for  trial.  Findings  of  fact  and 
of  law  were  made,  which  are  as  follows: 

"(1)  That  the  plaintiffs  are  a  firm  of  real-estate  brokers  doing  business  at 
Osborne,  Kansas. 

"(2)  That  on  or  about  the  fifth  day  of  May,  1884,  the  defendant  was  the 
owner  of  the  land  described  in  the  first  and  second  counts  of  the  plaintiffs'  pe- 
tition, and  at  said  time  employed  the  plaintiffs,  as  such  brokers,  to  procure 
for  him  a  purchaser  for  said  lands  within  six  months  therefrom,  and  subject 
to  raise  or  fall  in  price.  The  price  set  for  land  in  first  count  described  was 
1^1,600,  and  one-third  of  crop  was  to  go  with  land  if  sold  in  two  months,  and 
plaintiffs  were  to  have  a  commission  of  5  per  cent,  for  selling  same.  The 
price  for  land  described  in  second  count  was  $6,300,  and  plaintiffs  were  to 
have  ($300)  three  hundred  dollars  for  selling  same.  There  were  other  condi- 
tions as  to  terms  of  payment  ant}  so  on  agreed  upon  at  the  same  time,  and  the 
defendant  reserved  the  right  to  sell  the  land  himself  without  paying  the  plain- 
tiffs a  commission  unless  the  purchase  was  obtained  through  plaintiffs  or 
their  advertisement,  and  provided  that  defendant  should  not  sell  at  less  prices 
than  those  given  to  plaintiffs. 

"(8)  About  July  1,  1884,  defendant  purchased  the  land  described  in  the 
third  part  of  the  petition,  and,  soon  after  such  purchase,  had  a  conversation 
with  a  member  of  plaintiff's  firm,  in  which  defendant  said  if  plaintiffs  brought 
a  purchaser  over  for  the  other  land,  and  could  include  that  tract  in  the  sale, 

1  As  to  when  the  commissions  of  real-estate  brokers  are  earned,  see  Fnltz  v.  Wimer, 
(Kan.)  9  Pac.  Rep.  320:  Pratt  v.  Patterson's  Ex'rs,  (Pa.)  3  Atl.  Rep.  858,  and  note;  Du- 
clos  v.  Cunningliam,  (N.  Y.)  6  N.  E.  Rep.  790,  and  note;  Desmond  v.  Stebbins.  (Mass.) 
5  N.  E.  Rep.  150,  and  note;  Bradford  v.  Menard,  (Minn.)  28  N.  W.  Rep.  248,  and  note; 
Hamlin  v.  Schulte,  (Minn.)  27  N.  W.  Rep.  301,  and  note ;  Casady  v.  Seely,  (Iowa,)  29 
N.  W.  Rep.  4U2. 
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he  would  pay  them  a  commission  of  5  per  cent. » but  made  no  definite  contract 
to  employ  plaintiffs  to  sell  this  tract. 

"(4)  About  June  20  to  25,  1884,  a  Mr.  Shafer,  then  residing  in  Missouri, 
was  at  defendant's  residence,  described  in  said  second  count,  and  defendant 
commenced  negotiating  with  him  for  the  sale  of  said  last-mentioned  tract, 
and  about  June  26,  1884,  defendant  informed  plaintiffs  of  such  negotiations, 
and  requested  plaintiffs  not  to  seek  a  purchaser  for  said  tract  for  a  couple  of 
weeks  until  he  could  know  the  result  of  such  negotiations,  to  which  plain- 
tiffs assented. 

"(5)  On  July  14,  1884,  a  member  of  plaintiffs'  firm  took  two  land  seekers, 
Walrath  and  Hand,  to  defendant's  premises  to  look  at  the  land,  and  they 
looked  at  all  the  land  described  in  the  petition,  and  they  desired  to  buy 
all  the  land  at  the  prices  set  upon  the  same  by  defendant  to  plaintiffs;  the 
tract  in  the  third  count  described  being  then  priced  at  $1,800. 

"(6)  The  defendant  informed  Mr.  Robinson,  of  plaintiffs  firm,  who  was 
present,  in  the  presence  of  Messrs.  Walrath  and  Hand,  that  he  had  by  letter 
made  a  definite  proposition  to  Mr.  Shafer,  then  at  his  home  in  Missouri,  for 
the  sale  of  the  second  tract,  (described  in  second  count,)  and  that  he  was  ex- 
pecting an  answer,  and  that  he  felt  bound  by  his  proposition,  and  could  not 
tlien  sell  that  tract. 

"(7)  It  was  then  agreed  between  defendant  Robinson,  Walrath,  and  Hand 
that  they  would  wait  until  Saturday,  July  19,  1884,  for  defendant  to  get  an 
answer  from  Shafer,  and  that  if  defendant  received  no  answer  by  that  time, 
or  if  Shafer  did  not  take  the  land,  then  Walrath  and  Hand  should  take  the 
land  at  said  prices,  the  terms  of  payment  not  being  definitely  specTfied ;  and 
in  any  event  Walrath  or  Hand,  or  one  of  them,  should  take  the  first  tract, 
{described  in  first  count,)  and  that  Kindley  should  go  to  Osborne  on  said  July 
19th  to  make  the  deed  or  deeds,  and  to  inform  them  whether  or  not  he  had 
heard  from  Shafer.  In  making  this  agreement,  the  parties  did  not  contem- 
plate any  conveyance  of  the  land  from  defendant  to  Shafer,  or  the  execution 
of  any  formal  contract  to  sell  and  purchase  before  the  19th,  but  such  an  ac- 
ceptance or  rejection  of  the  proposition  in  defendant's  letter  as  one  farmer 
would  ordinarily  make  to  another. 

"(8)  Tlie  defendant's  letter  to  Shafer  was  dated  July  7,  1884,  was  mailed 
the  next  day,  and  is  as  follows: 

"'Downs,  July  7,  1884. 

-"*ifr.  John  Shafer — Sir:  Mr.  Fink  came  down  to  my  place,  and  said  that 
you  sent  ten  dollars  in  money  to  pay  on  my  land.  That  is  not  enough  to  pay 
down.  In  fact,  there  should  be  some  written  agreement  when  I  give  posses- 
sion, and  that  I  should  have  the  crop  this  year.  But  since  Fink  was  over  to 
see  me' there  has  been  a  man  here,  and  offered  me  $200  more,  making  $6,500. 
He  wants  the  place  very  bad.  He  said  it  was  tlie  nicest  place  he  had  seen 
since  he  left  Illinois.  I  told  I  would  not  let  him  have  it  until  I  heard  from 
you  again,  you  was  here  first,  and  that  you  should  have  the  first  chance  of 
the  land  at  $6,500;  then,  if  you  did  not  take  it,  he  might  have  it.  I  told  him 
$6,300  was  what  you  offered  me,  but  I  had  not  agreed  positive  to  keep  it  for 
you.  I  told  you  that  might  spoil  a  trade  for  somebody  else.  I  would  not 
bind  myself  to  keep  it  for  you,  but  you  would  have  got  the  place  if  you  had 
sent  more  money,  and  signed  a  contract  that  I  was  to  have  the  crop  thisye^r. 
Now,  if  you  want  the  place  at  what  the  other  man  offers,  $6,500,  you  can 
have  it.  This  must  be  our  agreement,  that  I  have  until  Christmas  to  make 
sale  of  my  stock  and  grain  and  move  off  of  the  place.  You  can  Jiave  posses- 
sion of  one  house,  one  stable,  one  well,  one  hog  lot,  one  pasture,  plow,  and 
sow  wheat  any  day  you  wish  it.  Now,  if  you  see  fit  to  pay  8  or  5  hundred 
dollars  down,  i  will  sign  a  contract  that  you  shall  positively  have  the  land; 
then  you  pay  me  $3,0(X)  or  $3,500  down  when  you  get  the  deed,  then  I  will 
wait  two  years  for  one-third  of  the  balance,  then  two  years  longer  for  the 
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next  third,  then  two  years  longer  for  the  last  third.  That  make  six  years* 
time  on  a  part  of  it.  You  must  pay  the  interest  once  a  year.  If  I  have  any 
plowing  or  other  work  done  on  the  place  before  we  make  our  contract,  you 
must  pay  me  just  what  it  cost  me;  but  I  will  not  have  any  great  amount  of 
work  done,  for  you  or  the  other  man  will  get  the  place.  My  wife  would 
rather  I  would  not  sell,  and  my  neighbors  tells  me  not  to  sell.  They  say  my 
place  in  two  years  from  now  will  bring  ten  thousand  dollars.  But  I  am  going 
to  sell  now.  People  is  not  quite  done  cutting  wheat  yet.  We  have  had  some 
nice  rains  since  you  was  here.  The  prospects  for  oats  and  com  is  better  than 
the  wheat  and  rye.  My  fruit  trees,  yard  trees,  and  grove  are  looking  fine, — 
cannot  be  beat.  N"ow,  if  this  suits  you,  write  immediately,  and  we  will  have 
the  business  fixed  up  according  to  law  by  a  lawyer.  We  can  do  tiiis  without 
your  coming  out,  but  I  would  some  rather  you  would  come;  it  would  save 
writing  ,back  wards  and  forwards.  It  could  be  done  quicker  if  you  was  here 
yourself.  Write  soon.  Direct  to  Samuel  T.  Kindley,  Osborne  Co.,  Downs, 
kas.  If  you  don't  come  out,  and  you  want  Fink  to  do  the  business  for  you, 
you  must  write  a  letter  just  the  same  as  you  write  to  me,  and  at  the  same 
time. 

"* Yours,  truly,  S.  T.  Kindley.' 

"(9)  Shafer's  reply  thereto  was  dated  and  mailed  at  Bethel,  Mo.,  July  11, 
1884,  and  is  as  follows: 

"«  Bethel,  Mo.,  July  11.  1884. 

"*S.  T.  Kindley — Sir:  I  received  your  Iptter,  and  was  much  surprised,  as 
I  had  sold  out,  and  was  just  finishing  up  my  business,  and  now  I  will  be 
ready  to  start  in  two  or  three  weeks.  I  thought  the  understanding  was  you 
would  keep  the  farm  for  me;  and  when  I  got  home  I  sold  out  right  away,  and, 
being  that  Fink  was  going  out,  I  thought  it  would  be  the  best  chance  to  pay 
$10  to  insure  me  the  first  chance,  because  I  want  the  farm,  and  will  be  there 
with  my  family  in  2  or  3  weeks.  Now,  about  having  work  done  on  the  farm, 
I  would  rather  you  would  not  have  more  work  done  than  you  can  help,  as  I 
intend  to  be  there  in  time  to  put  out  the  crop  myself  after  we  made  the  bar- 
gain. Hoping  this  being  satisfactory  until  we  see  each  other  again,  I  re- 
main, "*JoHN  Shafer,  Bethel,  Mo.,  Shelby  CJo. 

"•  P.  S.  If  this  is  not  satisfactory,  or  if  you  think  you  cannot  wait  2  or  3 
weeks  until  I  come  out,  and  so  we  can  make  out  in  person,  you  will  please 
let  me  know  as  soon  as  convenient.' 

''(10)  July  17th  the  defendant  wrote  and  mailed  to  Shafer  the  following 
letter  in  reply  to  the  above: 

"•July  17,  1884. 

"•JIfr.  John  Shafer — Sir:  If  you  want  my  place  at  the  price  I  told  you  in 
my  other  letter,  I  will  have  to  know  it  soon,  and  have  some  money  on  it,  and 
have  a  written  contract  about  my  reserving  the  crops  this  summer.  The  other 
man  that  was  here  since  you  were  here  went  back  to  sell  out.  He  wants  the 
next  chance  after  you  at  $6,500.  There  were  two  men  here  last  Monday  from 
Minnesota.  One  of  them  bought  one  of  my  upland  farms,  the  other  one 
wants  all  the  balance  of  ray  land  together.  Said  he  would  pay  cash  for  the 
whole  amount,  but  I  don't  care  whetlier  it  is  all  cash  or  not, — rather  let  apart 
of  it  stand  at  10  per  cent.  I  cannot  wait  two  or  three  weeks,  for  in  this  time 
they  might  buy  some  other  land,  and  I  want  to  sell  now,  while  I  have  time 
to  do  up  my  business  before  winter. 

"•Yours,  truly,  S.  T.  Kindley,  Downs,  Osborne  Co.,  Kas.* 

"On  the  back  of  above  last-named  letter  is  the  following  blank  indorsement: 
^•Mr.  Bhafer — Sir:    Don't  delay  one  hour  if  you  want  my  farm/ 
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"(11)  July  19,  1884,  Wiitson,  a  member  of  plaintiffs'  firm,  went  to  defend- 
ant's residence  with  Walrath,  and  Walrath  was,  and  expressed  himself  to  tlie 
defendant  to  be,  able,  ready,  and  willing  to  buy  the  first  and  second  tracts 
according  to  the  terms  and  for  the  price  which  plaintiffs  had  undertaken  to 
sell  them  for,  and  to  buy  the  third  tract  for  $1,800,  but  would  not  consent  to 
take  the  first  tract  alone  without  the  crop  was  included  in  the  sale.  The  de- 
fendant refused  to  convey  the  second  tract  to  Walrath,  but  offered  to  convey 
the  first  tract  according  to  the  terms  upon  which  he  had  authorized  plaintiffs 
to  sell  it,  i.  e»,  witliout  the  crop,  more  than  two  months  having  elapsed  since  he 
had  given  plaintiffs  the  agency, 

"(12)  Jiily  23,  1884,  Shafer  arrived  at  the  depot  at  Downs,  Kansas,  the 
nearest  station  to  the  Kindley  farm,  with  his  family  and  household  goods, 
and  on  the  next  day  moved  a  portion  of  his  household  goods  into  a  building 
on  the  second  tract  of  Kindley's  farm. 

"(13)  July  26,  1884,  the  sale  of  the  second  tract  from  Kindley  to  Shafer 
was  fully  consummated  in  substantial  compliance  with  the  proposition  in  Kind- 
ley's  letter  to  Shafer  of  date  July  7,  1884.  and  on  the  same  day  Kindley  and 
wife  executed  to  Shafer  a  deed  for  said  land.  Shafer  paid  Kindley  $6,500  for 
said  land. 

"(14)  Shafer's  letter  to  Kindley  of  date  July  11,  1884,  was  intended  as  an 
acceptance  of  the  proposition  in  Kindley's  letter  to  Shafer  of  date  July  7, 
1884.  and  conveyed  an  expression  of  his  intention  to  take  the  land,  as  the 
defendants,  Kobinson,  Walratli,  and  Hand  reasonably  contemplated  in  their 
agreement  of  July  14,  1884. 

"conclusion  of  law. 
"The  plaintiffs  cannot  recover  in  this  action." 

A  motion  for  a  new  trial  was  made,  the  grounds  of  which  were  that  the 
findings  and  decision  were  not  sustained  by  sufficient  evidence,  and  were  con- 
trary to  law,  and  also  for  errors  of  law  occurring  at  the  trial.  This  motion 
was  overruled,  and  judgment  given  in  favor  of  tlie  defendant,  and  the  plain- 
tiffs bring  the  case  here. 

E,  G»  Hays  and  B.  F.  Robinson,  for  plaintiffs  in  error.  A,  H,  Ellis,  for 
defendant  in  error. 

Johnston,  J.  Two  reasons  are  assigned  for  a  reversal  of  the  judgment  of 
the  district  court:  First,  that  its  conclusion  of  law  is  not  sustained  by  the 
facts;  and,  second,  that  competent  and  proper  testimony  offered  by  the  plain- 
tiffs at  the  trial  was  excluded.  None  of  the  testimony  is  preserved,  and  the 
facts  stated  by  the  court  must  be  accepted  liere. 

There  is  no  real  controversy  regarding  the  agreements  between  plaintiffs 
and  defendant.  The  first  agreement  was  made  about  the  fifth  day  of  May,  1884, 
by  which  the  defendant  employed  tlie  plaintiffs  as  brokers  to  procure  pur- 
chasers for  two  tracts  of  land  within  six  months,  at  a  stated  price,  and  for  a 
stipulated  commission.  One  of  tlie  conditions  of  that  agreement  was  that,  if 
the  defendant  sold  his  land  during  that  time  without  the  intervention  or  as- 
sistance of  the  plaintiffs,  no  commission  would  be  paid  them.  The  defend- 
ant began  negotiations  with  a  resident  of  Missouri,  named  Shafer,  about  June 
20,  1884,  for  the  sale  of  his  land;  and  of  these  negotiations  the  plaintiffs  had 
notice.  On  .Tuly  14,  1884,  and  before  a  conclusion  had  been  reached  between 
Shafer  and  the  defendant,  the  plaintiffs  brought  two  persons  who  were  ready 
to  purchase  not  only  the  lands  included  in  the  agreement  first  made,  but  also 
another  tr.ict  purchased  by  defendant  about  July  1,  1884.  The  defendant 
then  Informed  plaintiffs  and  the  proposed  purchasers  that  he  had  sent  a  defi- 
nite proposition  by  mail  to  Mr.  Shafer  to  sell  a  portion  of  his  land,  and  was 
looking  for  an  answer,  and  hence  could  not  spII  that  portion.  Instead  of  tak- 
ing the  othertracts,  or  of  insisting  upon  a  sale  of  all  the  land,  it  was  agreed  by 
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the  plain]ti£Ea  tbat  thej  wonld  wait  until  July  19,  1884,  to  enable  the  defend- 
ant to  hear  from  Shafer;  and,  if  Shafer  did  not  then  accept  the  defendant's 
proposition,  a  sale  of  all  the  defendant's  land,  including  the  tract  last  pur- 
chased by  him,  should  be  nnade  to  the  proposed  purchasers.  This  modified 
agreement  superseded  the  former  One,  and  under  it  the  defendant's  reserved 
right  to  sell  for  himself  was  extended  to  July  19th.  The  letter  containing  this 
proposition  to  Shafer  was  dated  July  7,  1884,  and  mailed  the  next  day,  and 
Shafer' s  letter  in  reply  was  dated  and  mailed  on  July  11,  1884,  and  was  re- 
ceived by  the  defendant  before  July  17, 1884;  and  just  what  was  intended  by 
Shafer 's  letter,  and  whether  it  constituted  an  acceptance  of  the  defendant's 
proposition,  is  the  actual  controversy  in  the  case. 

It  will  be  noticed  that  this  letter  wiis  written  and  mailed  before  the  time 
when  the  plaintiffs  procured  and  produced  purchasers  for  the  defendant's 
land;  and  the  findings  also  disclose  that,  for  the  defendant  to  make  compli- 
ance with  the  modified  agreement  of  July  14th,  it  was  enough  that  an  agree- 
ment had  been  reached  between  himself  and  Shafer  to  sell  and  purchase  the 
land.  It  was  not  necessary  that  the  tratisaction  should  be  f  uUy  consummated ; 
nor  was  it  in  the  contemplation  of  the  parties,  as  the  court  finds,  that  a  con- 
veyance should  be  made,  or  that  a  formal  agreement  should  be  executed.  The 
defendant's  letter  of  July  7th  made  a  distinct  and  definite  proposition  to  sell 
to  Shafer,  the  terms  of  which  evidently  differed  somewhat  from  an  earlier 
proposition  that  had  been  made.  In  his  letter,  Shafer  expresses  surprise  in 
regard  to  the  change  of  the  terms,  but  he  distinctly  says:  "I  want-  the  farm, 
and  will  be  there  with  my  family  in  two  or  three  weeks."  The  court,  after 
hearing  the  evidence,  which  is  not  before  us,  held  that  the  letter  constituted 
an  acceptance  of  defendant's  proposal,  and  found  that  it  was  such  an  accept- 
ance as  the  parties  contemplated  in  their  agreement  of  July  14.  1884,  and 
we  are  bound  to  presume  that  this  finding  was  made  upon  sufficient  evidence. 
Shafer  is  a  farmer  who  is  evidently  not  skilled  in  the  use  of  language,  and 
his  letter  does  not  very  clearly  state  his  purpose;  but,  in  the  absence  of  the 
evidence,  we  are  unable  to  say  that  the  findings  and  conclusion  of  the  court 
are  erroneous.  The  subsequent  conduct  of  Shafer,  to  some  extent,  confirms 
the  theory  of  acceptance.  He  came  on  from  Missouri  at  once,  arriving  at 
Downs,  in  Osborne  county,  the  nearest  railway  station,  on  July  23,  1884; 
and,  instead  of  stopping  to  make  further  negotiations  with  the  defendant, 
proceeded  at  once  to  move  his  goods  on  and  take  possession  of  the  land  for 
which  lie  had  been  negotiating.  Three  days  afterwards  the  defendant  and 
wife  executed  a  deed  to  Shafer  for  the  price  required  in  defendant's  letter  of 
July  7th,  and  the  bargain  was  fully  consummated  in  substantial  compliance 
with  the  terms  then  proposed  by  the  defendant. 

It  is  claimed  that  the  latter  part  of  Shafer's  letter,  in  which  he  says:  "Now, 
about  having  work  done  on  the  farm,  I  would  rather  you  would  not  have 
more  work  done  than  you  can  help,  as  I  intend  to  be  there  in  time  to  put  out 
the  crop  myself  after  we  mac^e  the  bargain," — indicates  that  the  bargain  was 
not  closed.  This  was  Shafer's  reply  to  the  statement  of  defendant,  made  in 
his  letter  of  July  7th,  that  all  plowing  or  work  done  on  the  place,  before  the 
contract  was  made,  should  be  paid  for  by  Shafer,  and  the  direction  given  to 
defendant  not  to  continue  plowing,,  or  not  to  have  more  work  done,  is  not  in- 
consistent with  an  intention  on  Shafer^ s  part  to  take  the  land.  It  is  true,  he 
uses  the  words  "after  we  made  the  bargain;"  and  m  the  postcript  of  the  letter 
he  says  that  "if  this  is  not  satisfactory,  or  if  you  think  you  cannot  wait  two 
or  three  weeks  until  I  come  out,  and  so  we  can  make  out  in  person,  you  will 
please  let  me  know  as  soon  as  convenient."  It  is  not  improbable  that  the 
words  "made"  and  "make  out"  were  used  with  reference  to  the  formal  exe- 
ciftion  of  the  conveyance  and  the  final  consummation  of  the  transaction,  and 
this,  the  court  finds,  was  not  within  the  contemplation  of  the  parties  in  mak- 
ing the  second  agreement.    Looking  at  the  correspondence  alone,  we  would 
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be  in  considerable  doubt  in  regard  to  whether  Shafer's  letter  constituted  an 
acceptance;  but  the  frusta  have  not  been  presented  to  us  as  they  were  to  the 
trial  court,  and  hence  we  do  not  feel  warranted  in  disturbing  its  findings. 

An  objection  is  made  to  the  refusal  of  the  court  to  permit  Shafer  to  stata 
what  his  intentions  were  in  writing  the  letter  of  July  11,  1884.  The  court 
was  called  on  to  determine,  not  what  Shafer  secretly  intended,  but  rather 
what  purpose  the  letter,  read  in  the  light  of  surrounding  circumstances,  in- 
dicated. The  witness  was  not  asked  to  decipher  any  of  the  characters  em- 
ployed, nor  to  give  the  meaning  of  any  provincial  or  peculiar  words  used  in 
his  letter.  He  is  asked,  long  after  the  letter  is  written,  to  state  what  his  se- 
cret intentions  were  when  he  wrote  and  sent  it,  and  this  was  not  permissi- 
ble.   1  Greenl.  Ev.  §  277. 

The  judgment  of  the  district  court  will  be  affirmed. 

HoBTON,  0.  J.»  concurring. 

Valentine,  J.    With  very  israve  doubts.  I  concur. 
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(86  Kan.  121} 

Chioaoo,  K.  &W.  R.  Ck>.  V.  Putnam  and  others,  Board  of  Go.  Com't-s,  etc. 

{Supreme  Court  of  Kansas.    January  7,  1887.) 

1.  Ml7niCIPAI«  COBPOBATIONS — BONDS  TO  AxD  RaILSOAD — ELBCnON  —  SUBSCBIFTIOK    TO 

Stock. 

A  proposition  was  snUmitted  to  the  voters  of  a  county  to  subscribe  to  the  capital 
stock  of  a  railroad  company,  payable  in  bonds  of  the  county,  upon  certain  condi- 
tions therein  named,  which  proposition,  at  an  election  properly  called  therefor, 
was  legally  carried,  and,  upon  a  canvass  of  the  votes,  the  proposition  was  duly  de- 
^ared  carried  by  the  board  of  county  commissioners  of  the  county.  Upon  the  day 
of  the  canvass  of  the  votes,  and  after  the  prapofition  had  been  declared  carried,  the 
county  clerk  asked  one  of  the  members  of  the  board,  in  the  presence  of  all  theother 
members,  while  the  board  was  in  session  for  the  transaction  of  business,  *'  if  it  wad 
his  duty  now  to  subscribe  for  the  stock  at  the  proper  time."  Said  member,  in  the 
presence  of  the  other  members,  answered  "  that  it  was."  No  objection  was  made  to 
this  direction  by  any  member  of  the  board.  The  clerk  understood  the  answer  to  be 
an  order  from  the  board  for  him  to  go  ahead  and  subscribe  for  the  stock.  The  chair- 
man of  the  board  heard  the  clerk  ask  the  question  concerning  the  subscription  of 
stock,  and  the  order  given  him,  and  also  understood  thereby'  that  the  board  directed 
the  clerk  to  subscribe  the  stock.  The  order  for  the  subscription  was  not  entered  of 
record  in  the  y>roceedings  of  the  board.  Soon  afterwards  the  county  clerk  sub- 
scribed the  stock  as  directed,  in  the  name  of  the  county.  Afterwards  the  railroad 
was  constructed  in  compliance  with  th^ terms  of  the  proposition  voted  upon ;  and 
in  an  action  brought  against  the  county  upon  ita  subscription  for  the  stock  to 
compel  the  county  to  issue  its  bonds  therefor,  it  was  contenaed,  on  the  part  of  the 
county,  that  there  was  no  subscription,  upon  the  ground  that  no  resolution  or 
order,  in  writing  or  otherwise,  had  been  adopted  authorizing  the  subscription  made 
by  the  county  clerk,  ffeid,  that  it  was  competent  to  prove,  by  parol  evidence,  that 
the  county  clerk  was  directed  bv  the  board  of  county  commissioners  to  subscribe 
the  stock;  ando&o  held^  that  the  evidence  in  said  action  from  one  of  the  com- 
missioners, that  he  did  not  hear  the  order  or  direction  given  to  the  clerk,  did  not 
render  the  order  invalid,  ffefd^  further,  that,  upon  the  facts  testified  to  In  this  case, 
the  subscription  made  in  the  name  of  the  county  is  valid. 

2.  Railboad  Companies— CoNsoLiDATfON— Validity  of  Oboanizatipn. 

After  a  railroad  company  has  been  merged  by  consolidation  into  another  railroad 
company,  and  such  new  corporation  is  transacting  and  carrying  on  business,  and 
is  a  de  facto  corporation,  the  existence  of  the  corporation  can  only  be  attacked  in  a 
direct  proceeding  brought  for  that  purpose ;  sucn  a  matter  will  not  be  inquired  into 
collaterally.' 

8.  Corporations— Organization— Validity. 

The  existence  of  a  corporation,  organized  under  the  general  laws  of  the  state. 
dates  from  the  time  of  filing  its  charter,  and  it  is  not  prerequisite  that  all  the  cap- 
ital stock  of  the  corporation  be  subscribed,  for  it  to  transact  business. 

{SyikJma  by  the  Court.) 

Original  proceedings  in  mandamus. 
.  Geo,  R.  Peck  and  A.  A.  Hurd,  for  plaintiff.    /.  W.  Rose  and  Waters  <fe  Chase ^ 
for  defendants. 

HoRTON,  C.  J.  This  is  an  action  to  compel  the  defendants,  as  the  board  of 
county  commissioners  of  Stafford  county,  to  issue  72  bonds  of  that  county, 
of  the  denomination  of  81.000  each,  with  interest  coupons  attached,  upon  an 
alleged  subscription,  in  writing,  to  the  capital  stock  of  the  Arkansas  River 
&  Western  Railroad  Company.  This  railroad  company  was  duly  incorporated 
under  the  laws  of  the  state,  and  empowered  to  construct,  operate,  and  main- 
tain a  railroad,  commencing  at  or  near  the  city  of  Hutchinson,  in  the  county 
of  Reno,  and  extending  southerly  through  the  counties  of  Reno,  Stafford. 
Pawnee,  and  Hodgeman.  On  October  13,  1885,  a  proposition  was  stibmitted 
to  the  voters  of  Stafford  county  to  subscribe  to  the  capital  stock  of  the  rail- 

^The  validity  of  the  organization  of  a  corporation  can  be  questioned  only  by  tliestate. 
Stout  V.  Zulick,  (N.  J.)  7  Atl.  Rep.  362;  North  v.  State,  (111.)  8  N.  E.  Rep.  169;  Broad- 
w<*ll  V.  Merritt,  (Mo.)  1  8.  W.  Rep.  865;  Broadwell  v.  Weller,  Id.  867;  Broad  well  v. 
Jenkins,  Id. ;  Broadwell  v.  Alexander,  Id.  858:  Broadwell  v.  Terry,  Id. 
v.l2p.no.l4— 38 


Digitized  by 


Google 


594  PACIFIC  REPORTER.  [Kaji. 

road  company  in  the  sum  of  $128,000,  upon  the  conditions  that,  as  soon  as 
the  proposition  should  be  determined  in  the  affirmative  by  a  canvass  of  the 
votes  cast  at  the  elec^tion,  the  board  of  county  commissioners,  for  and  on  be- 
iiiilf  of  the  county,  should  order  the  county  clerk  to  make,  and  the  county 
clerk  should  make,  a  subscription,  in  the  name  of  the  county,  for  1,280  shares 
of  the  capital  stock  of  said  company;  and  upon  con^pletion  of  the  road,  and 
its  operation  by  lease  or  otherwise,  from  a  connection  with  the  Atchison,  To- 
peka  &  Santa  Fe  Railroad  Company  at  or  near  Hutchinson,  by  way  of  the  city 
of  Stafford,  in  Stafford  county,  to  the  city  of  St.  John,  in  Stafford  county,  the 
company  should  receive  $72,000  of  the  bonds,  and  issue  therefor  720  shares  of 
stock;  and,  upon  the  completion  of  the  road  and  its  operation  to  the  west  line 
of  Stafford  county,  the  company  should  receive  an  additional  $56,000  of  bonds, 
and  issue  therefor  $56,000  of  shares  of  its  stock;  that  the  board  of  county 
commissioners  should  cause  the  bonds,  when  earned,  to  be  issued  in  the  name 
of  the  county,  and  should  deliver  the  same  to  the  company,  on  delivery  or 
tender  to  the  board  of  county  commissioners,  by  the  railroad  company,  certifi- 
cates of  shares  of  fully  paid  up  capital  stock  of  said  company  equal  in  amount 
with  the  bonds. 

After  the  election  upon  the  proposition,  and  a  canvass  of  the  returns 
thereof,  it  was  duly  ascertained  and  declared  that  the  proposition  to  subscribe 
to  the  capital  stock  of  said  railroad  company  had  t)een  lefcally  carried.  On 
October  31,  1885,  3?.  A.  Hays,  the  county  clerk  of  Statford  county,  subscribed 
for  1,280  shares  of  the  capital  stock  of  said  railroad  company,  of  the  par  value 
of  $100  per  share,  in  the  name  of  the  county;  the  same  to  be  paid  for  in  bonds 
of  the  county  issued  to  the  railroad  company  in  accordance  witli  the  terms 
and  conditions  of  said  proposition  above  referred  to.  Afterwards  the  Ar- 
kansas Uiver  &  Western  Railroad  Company  entered  into  a  contract  with 
another  company,  by  which  it  sold  all  of  its  stock  and  bonds  in  order  to  obtain 
the  necessary  funds  to  construct  its  road;  and  with  these  funds  the  road  was 
constructed  in  compliance  with  the  terms  of  the  proposition.  On  May  31, 
1886,  the  Arkansas  River  &  Western  Railroad  Company  was  merged,  by  con- 
solidation, in  the  Chicago,  Kansas  &  Western  Railroad  Company,  which  was 
a  consolidation  of  several  constituent  companies.  On  October  9,  1886,  the 
charter  of  the  consolidated  company  was  so  amended  as  to  authorize  the  con- 
struction of  additional  lines  of  road.  On  July  6,  1886,  the  plaintiff  tendered 
to  the  county  treasurer  of  Stafford  county  certificates  of  its  capital  stock, 
fully  paid  up,  in  amount  of  $72,000,  and  demanded  the  issuance  of  bonds 
therefor,  as  required  by  the  terms  of  the  proposition  submitted  on  October 
13, 1885. 

The  principal  question  presented  for  our  determination  is  whether  there 
was  a  valid  subscription.  There  was  no  written  order  or  resolution  of  the" 
board  of  county  commissioners  ordering  the  county  clerk  to  make  any  sub- 
scription. It  is  claimed,  however,  that  an  order  was  actually  made,  and,  as 
the  record  of  the  proceedings  of  the  board  is  silent  in  this  respect,  that  the 
order  may  be  proved  by  parol  evidence.  While  the  statute  requires  that  the 
county  clerk  shall  record  all  the  acts  and  proceedings  of  the  county  board,  yet 
there  is  no  statute  that  renders  such  acts  or  proceedings  void  if  not  recorded, 
and  no  statute  that  makes  the  records  of  the  county  board  the  only  evidence 
of  their  acts  and  proceedings.  Qillett  v.  Commissioners  Lyon  Co.,  18  Kan. 
410.  Therefore,  if  any  order  was  made  by  the  board  to  the  clerk  to  make  the 
subscription,  and  the  same  was  not  properly  recorded,  the  order  may  be  es- 
tablished by  parol  evidence.  This  has  been  decided  in  Butler  v.  Commission- 
ers Neosho  Co.,  15  Kan.  178,  and  Qillett  v.  Commissioners  Lyon  Co.,  supra;- 
City  of  Troy  v.  Railroad  Co.,  11  Kan.  519.  See,  also,  Town  of  Solon  v.  Bank, 
35  Hun,  1. 

An  examination  of  the  detailed  facts,  as  proved,  show  that,  on  the  day  that 
the  votes  upon  the  proposition  to  subscribe  the  stock  were  canvassed,  the 
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board  of  commissioners  v.  .afford  county  consisted  of  Messrs.  Dewey,  Wil- 
bur, and  McCoomb.  After  the  proposition  had  been  declared  by  the  board  as 
having  been  carried,  the  county  clerk  asked  Wilbur,  while  the  board  was  in 
session,  "If  it  was  his  duty  now  to  subscribe  for  the  stock  at  the  proper  time." 
He  answered  "  that  it  was. "  No  objection  was  made  by  any  of  the  other  mem- 
bers of  the  board,  and  the  clerk  understood  the  answer  to  be  an  order  from  the 
board  for  him  to  go  ahead  and  subscribe  the  stock. 

Wilbur  testified,  among  other  things,  as  follows:  ''Question.  Were  you  pres- 
ent at  the  time  the  vote  was  canvassed  for  the  election  to  vote  bonds  to  the 
Arkansas  River  &  Western  Railroad  Company?  Ans^toer.  Yes,  sir.  Q,  State 
whether  there  was  any  order,  either  verbal  or  otherwise,  given  to  the  clerk 
at  that  meeting  authorizing  him  to  subscribe  to  the  capital  stock  of  that  rail- 
road company.  A,  The  matter  was  talked  over,  and  Mr.  Hays  was  instructed 
to  make  the  subscription  of  stock.  Q.  Was  that  done  by  written  instruction, 
or  verbal?  A.  It  was  done  by  verbal  instruction.  Q,  Was  it  done  in  the 
usual  and  customary  manner  of  doing  business,  where  there  was  no  dispute 
between  the  members  of  the  board?  A.  As  preliminary,  I  want  to  state  how 
we  were  in  the  habit  of  doing  in  all  matters  that  came  up.  When  there  was 
no  difference  of  opinion  between  ihembers  of  the  board,  it  was  customary  for 
one  member  to  speak  up,  and  ask  if  that  meets  with  the  concurrence  of  the 
others.  It  was  not  customary,  until  within  the  last  three  or  four  months, 
since  we  got  into  this  railroad  muddle,  to  differ  from  that  custom  by  making 
motions,  and  putting  matters  to  a  vote;  for,  as  I  said  before,  that  we  did  not 
put  any  motions  except  there  was  a  controversy  or  difference  of  opinion  be- 
tween members  of  the  board.  Q.  And  this  order  was  made  in  the  same  man- 
ner?   A.  Yes,  sir." 

E.  W.  Dewey,  the  chairman  of  the  board,  testified  as  follows:  "Question, 
You  may  state  if  you  were  present  at  the  time  the  vote  was  canvassed  for 
voting  bonds  to  the  Arkansas  River  &  Western  Railroad  Company.  Answer. 
1  was.  Q.  And  took  part  in  tlie  proceedings?  A,  Yes,  sir.  Q.  You  may 
state  now  whether,  at  that  time,  any  order  or  instruction,  verbally  or  other- 
wise, was  given  to  the  county  clerk  to  make  the  subscription  to  the  capital 
stock  of  that  company.  A.  My  recollection  is  that  there  was.  It  was  this 
way:  We  got  together  for  the  purpose  of  Canvassing  the  votes  which  had 
been  cast  at  that  election.  After  we  canvassed  the  vote,  Mr.  Hays  asked  the 
question  if  it  was  right  for  him  to  subscribe  the  stock,  and  Mr.  Wilbur  told 
him  that  it  would  be  all  right, — to  go  ahead  and  sut^cribe  the  stock.  Q.  The 
board  was  in  session  at  that  time?  A,  Yes,  sir.  Q.  What  was  the  custom  of 
doing  business  by  the  board  at  that  time?  A.  The  usual  custom  was  to  talk 
over  matters  together;  and,  if  there  was  no  difference  of  opinion  existing 
among  the  members  of  the  board,  there  was  no  vote  taken.  The  county  clerk 
simply  took  down  the  minutes  of  the  proceeding,  and  made  up  his  journal 
that  way.  Q.  And  when  one  of  the  commissioners  told  the  clerk  what  to  do, 
and  the  others  said  nothing,  it  was  usually  done?  A.  Usually  so.  Some- 
times we  all  told  him  what  to  do.  Q,  And  if  nobody  demurred,  it  would  be 
considered  it  would  be  the  order  of  the  board?    A,  Yes,  sir." 

Robert  M.  Blair  testified  that  he  was  a  member  of  the  board  of  county  com- 
missioners prior  to  September,  1885,  and  was  present  at  the  canvass  of  the 
vote;  that  he  heard  the  clerk  speak  to  Mr.  Dewey,  the  chairman,  and  ask  him 
if  he  was  satisfied;  that  Dewey  said,  "Yes,"  and  that,  "as  the  result  is  the 
wish  of  the  people,  it  satisfies  me;"  that  Wilbur  said  to  the  clerk,  "the  next 
thing  for  him  to  do  was  to  subscribe  for  the  stock." 

T.  F.  Halverson  testified  that  he  was  the  county  attorney  of  Stafford  county 
at  the  time  of  the  canvass  of  the  vote;  that  he  was  before  the  board  in  the 
afternoon  of  the  day  of  the  canvass;  that  in  the  presence  of  the  members  of 
the  board,  while  in  session,  the  clerk  told  him  the  board  had  directed  him  to 
make  tlje  subscription  of  the  stock. 
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The  only  evidence  of  importance  conflicting  with  the  foregoing  is  the  testi- 
mony of  McCoomb,  one  of  the  members  of  the  board,  and  0.  S.  Mace,  slieriff 
of  Stiafford  county  at  the  time  of  the  canvass.  McCoomb  testified  he  did  not 
hear  any  order  or  direction  given  to  the  clerk  to  subscribe  any  stock,  and,  to 
his  knowledge,  nothing  was  said  or  done  at  the  time  of  the  canvass,  by  the 
board,  or  any  of  the  members,  concerning  the  subscribing  of  stock.  Mace 
testified  he  was  present  at  the  meeting  of  the  board  at  the  time  of  the  canvass, 
and  did  not  hear  of  any  action  being  taken  by  the  board  regarding  the  sub- 
scription. 

Under  the  statute,  which  differs  from  the  one  cited  in  Land-grant  Ry,  db  T» 
60.  V.  Commissioners  Davis  Co,,  6  Kan.  256,  it  was  the  duty  of  the  board, 
upon  the  canvass  of  the  election  returns,  after  ascertaining  that  the  proposi- 
tion voted  on  had  been  carried,  to  order  the  county  clerk  to  make  the  sub- 
scription. Section  72,  c.  84,  Comp.  Laws  1879.  The  clerk,  acting  as  a  public 
officer,  did  make  the  subscription.  The  evidence  largely  preponderates  that 
he  made  this  subscription  under  the  order  of  the  board  of  commissioners. 
The  board  was  in  legal  session  at  the  time  of  the  direction  to  the  county 
clerk,  and  the  mere  inattention  or  forgetfulness  of  one  of  its  members  as  to 
what  was  actually  done  ought  not  to  defeat  the  subscription.  "Whenever 
there  is  a  lepil  session,  unquestionably  a  majority  of  the  commissioners  can 
ixct  and  bind  the  county."  Paola  <&  F,  R.  2i,  Co,  v.  County  Corners  Ander- 
son Co.,  16  Kan.  302. 

The  evidence  of  both  McCoomb  and  Mace  is  of  a  negative  character,  and  is 
largely  overthrown  by  other  witnesses  who  testified  positively  The  law 
esteems  the  latter  class  of  evidence  more  highly  and  of  more  value  than  the 
former.  Railroad  Co.  v.  Lane,  33  Kan.  702;  S.  C.  7  Pac.  Rep.  587.  Upon 
the  evidence  presented,  our  conclusion  is  that  the  subscription  for  1,280  shares 
of  the  capital  stock  of  the  Arkansas  River  &  Western  Railroad  Company, 
made  by  the  clerk  of  Stafford  county  on  October  31,  1885,  in  the  name  of  that 
county,  is  valid. 

It  i's  next  insisted  that  the  plaintiff  is  not  entitled  to  the  bonds  sued  for, 
upon  the  ground  tiiat  there  has  been  no  legal  consolidation  of  the  Arkansas 
River  &  Western  Railrojid  Company  with  the  Chicago,  Kansas  &  Western 
Railroad  Company.  The  objections  alleged  to  the  consolidation  are  numer- 
ous. This  is  not  the  time,  however,  to  consider  these  objections.  The  law 
authorizes  railroad  companies  to  consolidate.  This  law  was  in  force  at 
the  dates  of  election  and  tlie  subscription  to  the  stock  of  the  Arkansas  River 
&  Western  Railroad  Company,  and  such  subscription  was  made  under  the 
express  provision  of  the  law  that  the  company  might  consolidate  with  other 
companies  at  the  instance  and  approval  of  stockholders  representing  two- 
thirds  of  all  the  stock  held  in  each  company  or  road  so  consolidated.  Section 
1,  c.  92,  Laws  1870.  The  mere  consolidation  of  one  railroad  company  with  an- 
other company,  since  the  taking  effect  of  the  act  of  1870,  will  not  discharge 
or  release  a  non-assenting  subscriber  of  stock*  Railroad  Co.  v.  Commis- 
sioners of  Philipps  Co.,  25  Kan.  261.  Subsequently  the  legislature  author- 
ized any  corporation  organized  or  existing  under  the  general  statutes  of  the 
state  to  amend  its  charter  in  any  of  its  parts,  when  authorized  by  a  two-thirds 
vote  of  the  stockholders  of  the  corporation.     Section  1,  c.  62,  Sess.  Laws  1886. 

As  the  plaintiff  is  a  0^  facto  corporation,  under  the  decisions  of  this  court, 
its  existence  as  such  corporation  can  only  be  attacked  in  a  direct  proceedmg 
brought  for  that  purpose.  Such  a  matter  will  not  be  inquired  into  collater- 
ally. Reisner  v.  Strong,  24  Kan.  410;  Railroad  Co.  v.  Wilson,  33  Kan.  223; 
S.  C.  6  Pac.  Rep.  281;  Paciflc  Railroad  Removal  Cases,  115  U.  S.  1-15;  S.  C. 
5  Sup.  Ct.  Rep.  1113.  In  this  connection,  however,  it  is  best  to  say  that  the 
provisions  of  the  statute,  by  unavoidable  implication,  show  it  is  not  prerequi- 
site that  all  the  capital  stock  of  a  corporation  be  subscribed  before  it  is  organ- 
ized.   For  instance,  all  corporations  are  organized  in  this  state  under  General 
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Laws.  The  existence  of  a  corporation  dates  from  the  time  of  filing  its  charter. 
If  tlie  full  amount  of  the  capital  stock  is  not  subscribed  at  the  time  the  charter 
is  filed,  the  directors,  within  three  months  thereafter,  are  required  to  open 
books  for  receiving  subscriptions  to  the  stock  of  the  corporation.  The  capital! 
stock  unsubscribed  may  be  disposed  of  by  the  directors  in  such  manner  as  the 
by-laws  prescribe.  Section  10,  art.  2,  c,  23,  Comp.  Laws  1879;  Sections  16, 23, 
art.  3,  Comp.  Laws  1879;  Hunt  v.  Bridge  Co.,  11  Kan.  412. 

The  case  of  8tate  v.  Commissioners  Nemaha  Co.,  10  Kan.  569,  cited  to 
show  that  consolidation  of  railroad  companies  is  a  good  defense  for  a  county 
to  refuse  to  issue  bonds  in  payment  of  its  subscription  to  one  of  the  old  com- 
panies, is  inapplicable;  for  the  statute,  at  that  time,  authorizing  consolida- 
tion, expressly  reserved  to  each  stockholder  of  the  original  companies  the 
right  to  determine  whether  he  would  become  a  stockholder  in  the  new  corpo- 
ration. 

The  peremptory  writ  of  mandamus  will  issue  as  prayed  for. 

(All  the  justices  concurring.) 

if  Mont  261) 

Power  and  another  v.  First  Nat.  Bank  of  Fort  Benton. 

(Supreme  Court  of  Montana.    January  5,  1887.) 

Banks  and  Bankinq — Collections — Bank  Liable  for  Agent's  Default. 

Where  a  bank  accepts  a  draft  from  a  customer  for  collection,  without  anyspecial 
contract  as  to  its  liability,  and  transmits  it  for  collection  to  an  agent,  who  collects 
it,  and  fails  to  account  for  the  proceeds,  the  bank  is  liable  to  its  customer  for  the 
amount  collected  on  such  draft.  ^ 

Appeal  from  Ghoteau  county,  Third  district. 

H,  G.  Mclntire,  for  appellants.    Buck  &  Hunt,  for  respondent. 

McLeary,  J.  This  was  an  action  brought  by  the  appellants  agaifist  re- 
spondent to  recover  the  amount  of  a  draft  drawn  by  Kilburn  on  Ulm,  and  de- 
posited by  plaintiffs  with  defendant  for  collection,  and  alleged  to  have  been 
collected,  and  the  proceeds  retained,  by  the  defendant.  It  was  tried  by  the 
court  on  an  agreed  statement  of  facts,  and  judgment  rendered  therein  for  de- 
fendant, from  which  judgment  the  plaintiffs  appeal  to  this  court. 

The  agreed  statement  of  facts,  among  other  formal  matters,  contnins  the 
following:  "Tliat  on  the  seventeenth  day  of  September,  A.  D.  1884.  the 
plain tiflFs  were  the  owners  and  holders  of  a  certain  draft  for  the  sum  of 
$325.57,  drawn  by  J.  AI.  Kilburn  on  AVilliam  Ulm,  at  Sun  River,  Montana 
territory;  that  on  said  date  the  plaintiffs  deposited  said  draft  with  defendant 
for  collection;  that  plaintiffs  were  regular  depositors  with  defendant;  that  on 
said  seventeenth  day  of  September,  A.  D.  1884,  the  defendant  forwarded  said 
draft  to  its  customaiy  correspondents,  the  firm  of  Creorge  Steel  1  &  Co.,  who 
were  at  that  time  a  firm  of  merchants  at  Sun  River  aforesaid,  in  good  stand- 
ing, and  who  were  accustomed  to  make  collections,  there  being  no  bank  at 
that  place,  with  instructions  to  collect  and  remit;  that  defendant  and  said 
firm  of  George  Steell  &  Co.,  at  that  time,  had  no  cun-ent  account  between 
them;  that  on  September  25,  1884,  or  thereabouts,  the  said  firm  of  George 
Steell  &  Co.  collected  said  draft,  to- wit,  the  sum  of  $325.57  from  the  said 
William  Ulm,  but  kept  the  money,  and  failed  to  remit  or  account  for  the 
same  to  defendant,  and  on  the  eighteenth  day  of  October,  A.  D.  1884,  became 
insolvent;  that  defendant  never  received  the  money  collected  on  said  draft, 
but,  after  the  insolvency  of  George  Steell  &  Co.,  was  informed  that  the 
money  collected  on  said  draft  had  been,  by  said  George  Steell  &  Co.,  credited 
on  their  books  to  it,  defendant,  at  the  time  of  the  collection  thereof,  which 
was  the  first  knowledge  the  defendant  had  that  the  draft  had  been  collected. 
At  the  time  of  the  deposit  of  said  draft  by  plaintiffs  with  defendant  no  in- 

'See  note  at  end  of  case. 
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structiona  were  given  or  special  agreement  had  with  reference  thereto.  Said 
draft  was  payable  at  Sun  River,  in  Lewis  and  Clarke  county,  Montana  terri- 
tory, which  place  is  sixty  miles  distant  from  Fort  Benton,  the  place  of  busi- 
ness of  defendant  as  aforesaid.  That  on  the  fifteenth  day  of  November,  A.  D. 
1884.  the  plaintiffs  demanded  of  the  defendant  the  payment  of  said  money 
collected  on  said  draft,  but  that  the  same  was  then  and  there  refused,  and 
that  defendant  has  never  paid  the  same." 

The  question  of  how  far  a  bank  is  liable  for  the  default  of  a  correspondent 
or  collecting  agent  in  regard  to  a  collection  is  one  which  has  been  solved  in 
at  least  three  different  ways  by  the  many  courts  of  last  resort  in  the  United 
States  which  have  at  different  times  had  the  matter  under  consideration.  One 
class  of  cases  maintains  the  absolute  liability  of  a  bank  for  any  default  of  its 
correspondent  or  collecting  agent,  in  the  same  manner  as  it  would  be  for  the 
default  of  its  own  employes,  on  the  principle  that  the  bank,  by  undertaking 
the  collection,  obligated  itself  to  see  that  every  proper  measure  was  taken,  and 
regarding  the  collector  as  the  agent  of  the  bank,  and  not  as  the  agent  of  the 
owner  of  the  commercial  paper.  A  second  class  of  cases  holds  that  the  bank 
is  liable  only  for  the  exercise  of  due  care  and  diligence  in  selecting  a  trust- 
worthy agent  or  correspondent,  and  that,  there  being  in  the  deposit  for  col- 
lection the  implied  authority  to  employ  a  subagent,  that  such  subagent  be- 
comes, when  chosen,  the  agent  of  the  holder,  and  not  of  the  bank  which  se- 
lected him.  The  third  class  of  cases  draws  a  distinction  between  the  cases  in 
which  the  payor  resides  where  the  bank  is  situated  and  the  cjises  where  he  re- 
sides at  a  distance;  in  the  first  place  making  the  bank  liable  absolutely  for 
any  default  or  wrongful  act,  and  in  the  second  place  only  making  the  bank 
liable  for  the  proper  selection  of  a  competent  and  reliable  agent,  with  proper 
instruction.     1  Daniel,  Neg.  Inst,  g  341. 

The  cases  of  the  first  chiss  are  found  principally  in  thedecisions  of  the  courts 
of  the  United  States  and  the  states  of  New  York,  New  Jersey,  Pennsylvania, 
Ohio,  and  Indiana.  The  cases  of  the  second  class  are  found  chiefly  in  the  re- 
ports of  Massachusetts,  Connecticut,  Maryland,  Mississippi,  Missouri,  and 
Iowa.  The  third  class  of  cases  is  made  up  of  those  decided  by  the  courts  of 
Illinois,  Tennessee,  Wisconsin,  and  Louisiana. 

Inasmuch  as  there  is  such  a  variety  of  opinions  to  be  found  among  the  high- 
est courts  on  this  important  question,  it  is  proposed  to  examine  at  some  length 
such  of  them  as  are  accessible  to  us,  and  thence  deduce  what  we  consider  to 
be  the  true  rule  governing  such  cases.  There  has  never  been  any  adjudication 
on  a  question  similar  to  this  in  this  court;  and,  so  far  as  concerns  this  terri- 
tory, this  is  a  case  of  first  impression.  We  will  review  these  cases  in  their 
chronological  order. 

The  English  cases  concur  in  holding  the  bank  which  receives  the  paper  for 
collection  liable,  in  any  event,  for  the  default  of  its  correspondents;  and  this 
agrees  with  the  line  of  decisions  rendered  by  the  supreme  court  of  the  United 
States  and  other  national  coui-ts,  and  the  doctrine  laid  down  in  the  court  of 
appeals  of  New  York  and  the  other  courts  which  have  followed  these  authori- 
ties. It  has  been  held  in  the  house  of  lords  that,  where  Edinburgh  bankers 
transmitted  a  bill  to  London  bankers,  who  forwarded  it  to  their  correspond- 
ents in  Calcutta,  who  in  turn  collected  it,  and  failed,  that  the  Edinburgh 
bankers  were  liable  to  the  owner  of  the  bill,  on  the  ground  that  they  being 
agents  to  collect  the  bill,  and  the  collection  being  made,  their  principal  could 
not  be  called  on  to  suffer  any  loss  by  the  conduct  of  their  subagents;  there 
being  no  privity  between  them.  Mackensy  v.  Ramsays,  9  Clark  &  F.  818-850; 
cited  in  Broom,  Leg.  Max.  (6th  Amer.  Ed.)  603. 

In  the  year  1827,  the  supreme  court  of  Connecticut  said :  "Where  Lawrence, 
residing  in  New  York,  having  drawn  a  bill  on  a  person  in  Stonington,  in  this 
state,  payable  to  his  own  order,  indorsed  it  in  blank,  and  lodged  it  in  a  bank 
in  New  York  for  collection,  the  cashier  of  that  bank  indorsed  it  in  blank,  and 
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forwarded  it  to  the  Eagle  Bank  at  New  Haven.  The  cashier  of  the  latter 
bank  indorsed  it  in  the  same  manner,  and  transmitted  it  to  the  Stonington 
Bank, — each  of  these  indorsements  being  mtide  for  the  purpose  of  collection 
only.  The  acceptor  paid  the  amount  of  the  bill  to  the  Stonington  Bank,  and 
in  an  action  brought  by  the  drawer  against  this  bank  to  recover  the  sum  so 
paid,  as  money  received  by  the  defendant  to  the  plaintiff's  use,  it  was  held  that 
parol  evidence  was  admissible  to  show  the  nature  of  the  indorsements,  and 
the  purpose  for  which  they  were  made.  In  such  case  the  successive  indorsees 
were  merely  agents  of  the  drawer  for  the  collection  and  transmission  of  his 
money;  and,  further,  the  Stonington  Bank  was  not  the  factor  or  banker  of 
the  Eagle  Bank;  nor  had  the  Stonington  Bank,  as  agent  or  in  any  other  ca- 
pacity, a  lien  on  the  avails  of  the  bill  for  the  general  balance  of  its  account 
with  the  Eagle  Bank,  by  virtue  of  which  it  was  entitled  to  set  off  such  avails 
against  such  balance."     Lawrence  v.  Stonington  Bank^  6  Conn.  521. 

In  Mechanics^  Bank  v.  Earp,  4  Rawle,  385,  decided  by  the  supreme  court 
of  Pennsylvania  in  1834,  the  bills  were  drawn  and  deposited  in  bank,  under 
a  special  agreement  that  they  were  to  be  transmitted  to  Virgin  la  for  collection, 
and  the  facts  show  that  the  bank  carried  out  the  contract/  and  hence  the  de- 
positor could  not  recover.  Then  it  cannot  be  considered  a  case  parallel  with 
the  one  at  bar,  though  in  the  opinion  the  discussion  covers  the  principles  in- 
volved herein.     Mechanics^  Bank  v.  Earp^  4  Rawle,  384,  385. 

The  question  came  before  the  supreme  court  of  Connecticut  again  in  1837. 
and  the  case  of  La?jorence  v.  Stonington  Bank  is  quoted  and  confirmed,  in  the 
following  language:  "A.,  residing  at  Saybrook,  in  this  state,  being  the  holder 
of  a  bill  of  exchange,  drawn  by  B.,  in  London,  on  C,  in  New  York,  and  ac- 
cepted by  C,  payable  to  the  order  of  A.,  indorsed  it,  and  transmitted  it,  some 
time  before  it  became  due,  to  the  East  Iladdam  Bank  for  collection.  The 
Ciishier  of  this  institution,  without  indorsing  it,  transmitted  it,  with  other 
bills,  to  the  Merchants'  Exchange  Bank  in  New  York  for  collection.  When 
it  came  to  maturity,  the  latter  bank  had  it  presented  to  C,  who  then  was  and 
still  is  insolvent,  for  payment;  and.  payment  not  being  miide,  it  was  pro- 
tested for  non-payment,  and  due  notice  was  given  to  B.,  the  drawer,  but  no 
notice  was  given  to  the  East  Haddam  Bank;  and  it,  supposing  the  bill  had 
been  paid  in  New  York,  credited  A.  with  the  amount,  and  paid  it  to  him  on 
his  check.  On  discovering  the  mistake,  the  East  Haddam  Bank  sought  to 
recover  back  the  money  so  paid,  in  an  action  for  money  had  and  received 
against  A.  It  was  held  that  the  plaintl  ffs  were  not  precluded  from  a  recovery, 
(1)  by  reason  of  their  not  having  indorsed  the  bill  before  it  was  transmitted 
to  the  Merchants'  Exchange  Bank,  or  advised  that  bank  of  A.'s  place  of  res- 
idence; or  (2)  on  the  ground  that  the  plaintiffs  were  responsible  for  the  de- 
fault of  the  collecting  bank;  or  (3)  by  reason  of  their  having  credited  A.  with 
the  amount  of  the  bill,  and  paid  over  the  money  to  him.  Consequently,  the 
plaintiffs,  having  obtained  a  verdict,  were  entitled  to  retain  it."  East  Had- 
dam Bank  v.  Scovili  12  Conn.  303. 

The  leading  New  York  case  on  this  subject  is  Allen  v.  Merchants'  Bank  of 
New  York,  decided  in  1839,  and  reported  in  22  Wend.  215-244.  In  that  case 
reference  is  had  to  a  case  decided  by  Chief  Justice  Marshall,  {Bank  of 
Washington  v.  Triplett,  1  Pet.  25,)  and  from  which  it  is  distinguished,  and 
to  the  English  case  of  Van  Wart  v.  Woollsey,  3  Barn.  &  C.  419,  which  it  fol- 
lows on  the  point  under  consideration .  The  court  of  errors  was  divided  in  the 
case  of  Allen  v.  Merchants*  Bank  of  New  York,  by  a  vote  of  14  to  10;  and  the 
following  principle,  arising  out  of  this  case,  was  resolved:  "Resolved,  that 
when  a  bank  or  broker  receives,  upon  a  good  consideration,  a  note  or  bill  for 
collection,  in  the  place  where  such  bank,  broker,  or  dealer  carries  on  business, 
or  at  a  distant  place,  the  party  receiving  the  same  for  collection  is  liable  for 
the  neglect,  omission,  or  misconduct  of  the  bank  or  agent  to  whom  the  note 
or  bill  is  sent,  either  in  the  negotiation,  collection,  or  paying  over  the  nioney, 
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by  which  the  money  is  lost,  or  other  injury  sustained  by  the  owner  of  the 
note  or  bill,  unless  there  be  some  agreement  to  the  contrary,  express  or  im- 
plied."   22  Wend.  244. 

Ill  the  first  Massachusetts  case  on  this  subject  (in  1839)  it  is  said  by  Shaw,. 
0.  J.,  in  delivering  the  opinion  of  the  court  that,  when  a  note  is  deposited 
with  a  bank  for  collection,  which  is  payable  at  another  place,  the  whole  duty 
of  the  bank  so  receiving  the  note  in  the  first  instance  is  seasonably  to  trans- 
mit the  same  to  a  suitable  bank  or  agent  at  the  place  of  payment;  and,  as  a 
part  of  the  same  doctrine,  it  is  well  settled  that,  if  the  acceptor  of  a  bill  or  a 
promissory  note  has  his  residence  in  another  place,  it  shall  be  presumed  to 
have  been  intended  and  understood  between  the  depositor  for  collection  and 
the  bank  that  it  was  to  be  transmitted  to  the  place  of  residence  of  the  prom- 
isor, and  the  same  rule  shall  then  apply  as  if,  on  the  face  of  the  note,  it  was 
payable  at  that  place;  citing  Bank  qf  Washington  v.  Triplett,  1  Pet.  25; 
Allen  V.  JfercTiants'  Bank,  15  Wend.  482;  Jackson  v.  Union  Bank,  6  Har. 
&  J.  146;  Lawrence  v.  8tonington  Bank,  6  Conn.  528;  Fabens  v.  Mercantile 
Bank,  23  Pick.  332. 

In  the  case  of  Wingate  v.  MecTuinics*  Bank  it  was  decided  by  the  supreme 
court  of  Pennsylvania  (in  1848)  that,  where  a  bank  in  Pennsylvania  received 
for  collection  a  note  payable  in  Mississippi,  under  an  agreement  to  collect  it 
for  a  commission  of  7  per  cent.,  and  transmitted  it  to  a  bank  in  Rodney,  Mis- 
sissippi, where  payment  was  refused,  and  the  Pennsylvania  bank  neglected 
to  give  information  to  the  owner  of  the  non-payment,  and  to  return  the  note 
to  him  within  a  reasonable  time,  so  that  it  was  barred  by  the  statute  of  limita^ 
tions,  it  thereby  became  liable  to  pay  the  note  and  interest,  less  the  7  per  cent, 
commission.  Wingate  v.  Mechanics^  Bank,  10  Pa.  St.  107.  This  case  turns 
upon  an  express  contract  between  the  parties,  evidenced  by  the  peculiar  cir- 
cumstances of  the  case,  and  really  does  not  fall  within  any  of  those  classes  re- 
ferred to;  and,  though  quoted  as  autliority  in  some  of  the  leading  cases,  can 
hardly  be  so  considered  in  cases  parallel  with  the  one  at  bar. 

The  supreme  court  of  Massachusetts,  in  Dorchester  &  Milton  Bank  v.  Neur 
England  Bank,  (decided  in  1848,)  follows  tite  case  of  Fabens  v.  Mercantile 
Bank,  23  Pick.  330,  and  confirms  it  as  well  founded  in  principle,  and  sup- 
ported by  a  decided  weight  of  authority.  The  case  of  Allen  v.  Merchants' 
Bank,  22  Wend.  215,  is  said  to  be  the  only  opposing  decision,  and  is  criticised 
severely.    Dorchester  (&  Milton  Bank  v.  Ifew  England  Bank,  1  Gush.  186. 

This  question  was  incidentally  again  before  the  supreme  court  of  Massa- 
chusetts, in  1852,  in  the  case  of  Warren  Bank  v.  Suffolk  Bank;  and  the  cases 
of  Fabens  v.  Mercantile  Bank,  23  Pick.  330,  and  Dorchester  «£•  MUton  Bank 
V.  New  England  Bank,  1  Gush.  186,  were  quoted  and  followed;  and  the  cases 
of  Baldwin  v.  Bank  of  Louisiana^  1  La.  Ann.  13,  and  Bellemire  v.  Bank  of 
U.  8.,  4  Whart.  105,  were  cited  with  approval.  The  case  of  Allen  v.  Mer- 
chants^ Bank,  22  Wend.  215,  is  referred  to,  but  disregarded.  The  decision 
in  the  case  of  Warren  Bank  v.  Suffolk  Bank  is  rested,  however,  on  an  im- 
plied agreement  between  parties  arising  from  a  known  usage  of  long  stand- 
ing among  the  banks  of  Boston.  It  was  held  that  a  bank  receiving  a  note  for 
collection  was  not  liable  to  its  customer  for  the  negligence  of  a  notary  to 
whom  the  collecting  bank  had  handed  the  note  for  demand  and  protest.  War^ 
ten  Bank  v.  Suffolk  Bank,  10  Cush.  585.  . 

In  1852  the  court  of  appeals  of  the  state  of  New  York,  in  the  well-consid- 
ered case  of  Montgomei-y  County  Bank  v.  Albany  City  Bank,  reviews  all  the 
cases  which  had  been  decided  in  that  state  up  to  that  time,  and  Mr.  Justice 
Jkwbtt,  in  delivering  the  opinion  of  the  court,  uses  the  following  language: 
"I  consider  it  a  rule  of  law  well  settled  in  this  state  that,  when  a  bank  re- 
ceives from  the  owner  a  bill  for  collection,  payable  either  at  the  place  where 
such  bank  carries  on  its  business,  or  at  some  distant  place,  it  thereby  becomes 
the  agent  of  the  owner  for  the  collection;  and  in  the  discharge  of  its  obliga- 
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tions  as  such,  if  the  bill  has  not  been  accepted,  it  is  bound  to  present  the  same 
for  acceptance  without  unreasonable  delay,  as  well  as  to  present  the  i^ame  for 
payment  when  it  becomes  payable;  and,  if  not  accepted  when  presented  for 
that  purpose,  or  not  paid  when  presented  for  payment,  it  must  take  such 
steps,  by  protest  and  notice,  as  are  necessary  to  charge  tlie  drawer  and  in- 
dorser,  or  it  will  be  liable  to  its  principal,  the  owner,  for  the  damages  which 
the  latter  sustains  by  any  neglect  to  perform  such  duties,  unless  there  be 
some  agreement  to  the  contrary,  express  or  implied.  And  if  it  be  necessary 
or  convenient  for  the  bank  to  employ  some  other  bank  or  individual  to  collect 
tlie  bill,  either  at  the  place  of  its  location  or  at  a  distant  place  where  the  bill 
is  payable,  and  it  does  employ  another  bank  or  individual,  to  whom  it  trans- 
mits the  bill  for  that  purpose,  the  latter,  on  receiving  the  bill,  and  entering 
upon  the  discliarge  of  the  trust,  becomes  the  agent  of  the  former  bank,  and 
not  of  the  owner;  and,  in  the  absence  of  any  agreement  to  the  contrary,  is 
answerable  to  it  for  any  neglect  in  the  discharge  of  its  duties  as  agent  whereby 
the  former  bank  sustains  any  loss  or  damage.  The  principle  is  that  where  a 
trust  is  confided  to  an  agent,  and  he  whose  interest  is  intrusted  is  damnified 
by  the  neglect  of  one  whom  the  agent  employs  in  the  discharge  of  the  trust, 
the  agent  employed  shall  answer  to  the  person  damnified."  Montgomery 
County  Bank  v.  Albany  City  Bank,  7  N.  Y.  460,  461. 

In  1854  the  court  of  appeals  of  New  York  again  reviewed  the  crises  previ- 
ously decided,  in  the  case  of  Commercial  Bank  of  Peiinsylvania  v.  Union 
Bank  of  New  York,  Tliat  was  a  case  where  the  Bank  of  Wilmington  was 
the  owner  of  a  bill  of  exchange,  payable  at  sight,  at  Troy,  and  indorsed  and 
transmitted  to  the  plaintifP,  the  Pennsylvania  Bank,  under  an  arrangement 
by  which  the  latter  collected  and  retained  the  proceeds  of  paper  thus  remitted 
to  it,  and,  with  the  same,  redeemed  the  circulating  notes  of  and  paid  drafts 
drawn  by  it.  The  Bank  of  Wilmington  and  the  Pennsylvania  Bank  indorsed 
and  transmitted  the  bill  to  the  New  York  bank,  its  correspondent  in  New 
York,  for  collection,  and  the  same  was  by  the  latter  sent  to  the  Troy  City 
Bank  for  the  same  purpose,  which  latter  bank  collected  the  bill,  and  surren- 
dered it  to  the  drawee.  The  court  of  appeals,  in  an  elaborate  opinion,  uses 
the  following  language: 

"The  liability  of  the  defendants  for  the  acts  and  omissions  of  the  Troy  City 
Bank,  and  their  officers  and  agents,  in  and  about  the  collection  of  the  draft, 
is  no  longer  an  open  question.  It  was  definitely  settled  by  the  court  for  the 
correction  of  errors  in  Allen  v.  Merchants*  Bank  of  New  York,  22  Wend.  215, 
in  which  it  was  resolved  that  when  a  bank,  .broker,  or  other  money  dealer  re- 
ceives, upon  good  consideration,  a  note  or  bill  for  collection,  in  the  place 
where  such  bank,  broker,  or  dealer  carries  on  business,  or  at  a  distant  t^ace, 
the  party  receiving  the  same  for  collection  is  liable  for  the  neglect,  omission, 
or  other  misconduct  of  the  bank  or  agent  to  whom  the  bill  or  note  is  sent, 
either  in  the  negotiation,  collection,  or  paying  over  the  money,  by  which  the 
money  is  lost,  or  other  injury  sustained  by  the  owner  of  the  note  or  bill,  un- 
less there  be  some  agreement  to  the  contraiy,  express  or  implied;  and  this 
doctrine  was  reasserted  and  directly  approved  by  this  court  in  Montgomei^ 
County  Baiik  v.  Albany  City  Bank,  decided  December,  1852,  in  this  court." 

"If  a  liability  has  been  incurred  by  the  defendants,  by  reason  of  an  omission 
of  duty  on  the  part  of  the  bank  at  Troy,  either  in  the  payment  of  the  money 
collected,  or  in  charging  the  prior  parties  to  the  bill,  upon  its  dishonor  by  the 
drawee  it  is  quite  evident  that  such  liability  is  to  the  plaintiff,  which  alone 
can  enforce  it  by  action.  To  this  effect  is  the  decision  of  Montgomery  County 
Bfink  V.  Albany  City  Bank.  It  was  there  held  that  the  plaintiff,  who  had 
transmitted  a  bill  payable  in  New  York  to  the  Albany  City  Bank  for  collec- 
tion, could  not  maintain  an  action  against  the  Bank  of  the  State  of  New  York, 
to  which,  as  the  correspondent  and  agent  in  New  York  of  the  Albany  City 
Bank,  the  latter  had  transmitted  it  for  the  same  pur£)ose,  for  an  omission  to 
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charge  the  drawer  and  indorsers,  upon  non-payment  by  the  drawee;  reversing 
the  decision  of  the  supreme  court  holding  the  contrary  doctrine.  8  Barb.  396. 
Jewett,  J.,  says:  *And,  if  it  be  necessary  or  convenient  for  such  bank  [the 
bank  receiving  the  bill  or  note  for  collection]  to  employ  some  other  bank  or 
individual  to  collect  the  bill  at  the  place  of  its  location,  or  at  a  distant  place 
where  the  bill  is  payable,  and  it  does  employ  sucli  other  bank  or  individual, 
to  whom  it  transmits  the  bill  for  that  purpose,  the  latter,  on  receiving  the 
bill,  and  entering  upon  the  discharge  of  the  trust,  becomes  the  agent  of  the 
former  bank,  and  not  of  the  owner,  and,  in  the  absence  of  any  agreement  to 
the  contrary,  is  answerable  to  it  for  any  neglect  in  the  dischai'ge  of  its  duties 
as  such  agent,  whereby  the  former  bank  sustains  any  loss  or  damage.'  And 
again:  « The  ifew  York  State  Bank  was  the  agent  directly  guilty  of  the  neg- 
lect. The  bank  was  employed  to  do  this  service  by  the  plaintiff's  agent,  the 
Albany  City  Bank,  as  its  agent,  to  whom  it  was  alone  responsible  for  its  acts 
and  neglects;  and  the  latter,  according  to  the  settled  rule,  waa  responsible  to 
the  plaintiff  for  its  acts  and  omissions  In  the  matter;  there  being  no  agree- 
ment to  the  contrary,  express  or  implied.* 

"The  doctrine  put  forth  in  Bank  of  Orleans  v.  Smith,  3  Hill,  560,  that 
where  a  note  payable  at  a  distance  is  deposited  with  a  bank  for  collection, 
and  the  latter  transmits  it  to  another  bank  for  the  same  purpose,  both  are  to 
be  regarded  as  agents  for  the  holder,  is  disapproved  in  the  same  opinion.  In- 
deed, it  seems  to  follow  necessarily,  from  the  adjudication  in  Allen  v.  Mer- 
chaiits^  Bank,  that  the  defendant,  being  the  agent  of  the  plaintiff,  is  respon- 
sible to  it,  as  principal,  for  the  proper  discharge  of  the  duties  of  the  agency. 
The  contract  of  the  agent  respecting  the  business  of  the  agency,  which  the 
law  implies,  is  with  his  immediate  principal;  and,  where  the  relation  of  prin- 
cipal and  agent  is  establislied,  as  it  is  between  the  parties  to  this  action,  by 
the  authorities  cited,  the  contract  and  consequent  rights  and  liabilities  result 
as  necessary  sequents,  unless  expressly  provided  against  by  agreement. "  Com- 
mercial  Bank  of  Pennsylvania  v.  Union  Bank  of  N'ew  York,  11  N.  Y.  211, 
212. 

The  supreme  court  of  Ohio,  in  1858,  in  the  case  of  Reeves  y,  State  Bank  of 
Ohio,  8  Ohio  St.  468,  in  a  very  learned  opinion  by  Brinkerhoff,  J.,  reviewed 
all  of  the  English  and  American  cases  up  to  that  date,  and  elects  to  follow 
the  decisions  of  the  New  York  court  of  appeals,  which,  in  turn,  had  followed 
the  English  doctrine.  In  that  case  the  correct  rule  is  stated  to  be  as  follows: 
"Where  a  bank  in  this  state  receives  for  collection  a  draft  payable  in  New 
York,  and,  for  the  same  purpose,  forwards  the  draft  to  its  correspondent  in 
New  York,  the  bank  here  is  responsible  to  the  owner  for  the  conduct  of  such 
correspondent,  and  for  the  proceeds  of  the  draft,  immediately  upon  its  collec- 
tion by  such  correspondent.  Such  correspondent  is  the  agent  of  the  bfink 
here,  and  not  the  subagent  of  the  owner  of  the  draft ;  and  payment  to  the  agent 
is  payment  to  the  bank,  unless  there  was  some  agreement  or  authority  between 
the  owner  and  the  bank,  beyond  the  mere  fact  of  the  draft  being  received  for 
collection."  The  doctrine  laid  down  in  Bank  of  Orleans  y.  Smith,  S  Hill, 
560;  East  Haddam  Bank'y.  Scovil,  12  Conn.  303;  and  Fahens  v.  Mercantile 
Bank,  23  Pick.  330, — is  rejected  as  not  sustained  by  weight  of  reason  and 
authority.  And  the  cases  of  Lawrence  y,8toningion  Bank,  6  Conn.  521; 
Bank  of  Metropolis  v.  New  England  Bank,  1  How.  234;  Gordon  v.  Kearney, 
17  Ohio,  572;  and  Wilson  y.  Smith,  3  How.  763,— are  distinguished  from 
cases  such  as  that  and  this  by  the  fact  that  they  were  all  suits  brought  by  the 
owners  of  bills  and  notes  deposited  for  collection  with  banks  or  bankers, 
against  a  secondary  agent  to  whom  they  had  been  transmitted  by  the  pri- 
mary agent;  and  in  all  of  them  the  plaintiffs  were  entitled  to  recover,  sub- 
ject, however,  in  some  of  the  cases,  to  the  right  of  the  secondary  agent  to  re- 
tain for  a  general  balance  existing  in  his  favor  against  the  primary  agent. 
Reeves  v.  State  Batik  of  Ohio,  8  Ohio  St.  468. 
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This  Ohio  case  has  since  been  followed  as  a  leading  case  in  upholding  the 
doctrine  first  announced  in  America  by  the  New  York  court  of  appeals. 

The  supreme  court  of  Wisconsin,  in  1860,  decided,  in  the  case  of  Stacy  v. 
Dane  County  Bankt  "that  the  contract  implied  from  the  receipt,  by  a  bank, 
of  a  note  for  collection,  payable  at  a  distance  from  its  place  of  business,  is  not 
absolutely  to  make  due  presentment  of  the  note,  and  give  due  notice  of  its 
non-payment,  but  to  place  it  in  the  hands  of  some  competent  and  responsible 
agent  for  that  purpose,  and  that,  if  the  bank  exercises  reasonable  care  and 
skill  in  selecting  such  agent,  it  is  not  liable  for  his  default.''  8tacy  v.  Bane 
County  Bank,  12  Wis.  707. 

In  the  case  of  ^tna  Ins.  Co.  v.  Alton  City  Sank,  decided  by  the  supreme 
court  of  Illinois  in  1861,  Mr.  Justice  Walker,  delivering  the  opinion  of  the 
court,  after  reviewing  many  cases,  says:  "Where  a  bank  receives  a  bill  or 
note  for  collection  against  a  drawee  or  maker,  resident  at  the  place  of  the  bank, 
or  where  the  bank  undertakes  for  its  collection  by  their  own  officei-s,  there  can 
be  no  doubt  that  it  would  be  liable  for  any  loss  that  might  result  from  neglect; 
but,  when  received  for  transmission,  it  has  fully  discharged  its  duty  by  send- 
ing the  instrument  in  due  reason  to  a  competent,  reliable  agent,  with  proper 
instructions  for  its  collection."  Mtna  Ins,  Co,  v.  Alton  City  Bank,  25  HI. 
243. 

In  1872  the  supreme  court  of  Pennsylvania  adopts  the  doctrine  before  an- 
nounced in  New  York.  The  case  of  Bradstreet  v.  Everson,  72  Pa.  St.  132, 
was  a  case  where  a  collection  agency  received  for  collection  in  Pittsburgh  cer- 
tain acceptances,  and  transmitted  the  same  to  Wood,  an  attorney  in  Mempliis, 
who  collected,  and  failed  to  remit  Bradstreet  &  Son.  The  collecting  agency 
was  held  liable.  The  opinion  in  this  case,  rendered  in  1872,  reviews  many 
similar  cases,  and  clearly  establishes  the  principle,  which  seems  to  us  very  ap- 
plicable to  the  case  at  bar;  the  responsibility  of  bankers  for  collections  under- 
taken appearing  to  be  equally  as  great  as  that  of  collecting  agents  or  attor- 
neys at  law. 

The  last  New  York  case  which  has  fallen  under  our  notice  Wtos  decided  in 
1872.  In  that  case  {Ayravlt  v.  Pacific  Bank)  the  court  of  appeals  of  New 
York  decided  a  case  under  the  following  state  of  facts:  Ayrault,  a  customer 
of  the  Pacific  Bank,  deposited  with  the  said  bank  two  promissory  notes  for 
collection.  They  were  not  paid,  and  were  handed  by  the  bank  to  a  notary  for 
demand  and  protest.  He  failed  to  properly  protest  the  notes,  whereby  the 
indorsers  were  discharged,  and  collection  was  lost.  The  court  in  its  opinion 
says:  "The  doctrine  established  by  the  court  for  the  correction  of  errors  in 
Allen  V.  Merchants*  Bank,  22  Wend.  215,  has  been  repeatedly  reaffirmed,  and 
has  never  been  questioned  in  this  state.  By  the  receipt  of  negotiable  paper 
for  collection  the  bank  or  banker  receiving  it  undertakes  that  the  necessary 
means  shall  be  taken  to  charge  the  drawer,  indorser,  and  other  parties,  upon 
default,  or  refusal  to  pay  or  accept.  A  bank  receiving  a  bill  or  promissory 
note  for  collection,  whether  payable  at  its  counter  or  elsewhere,  is  liable  for 
any  neglect  of  duty  occurring  in  its  collection  by  which  any  of  the  parties  are 
discharged,  whether  of  the  officers  and  immediate  servants,  or  of  the  agents 
of  the  bank  or  its  correspondents,  or  agents  employed  by  such  correspond- 
ents."    Ayrault  v.  Pacific  Bank,  47  N.  Y.  573. 

In  1874  the  supreme  court  of  Tennessee  decided  the  case  of  Bank  of  Louis^ 
ville  V.  Bank  ofKnoxville,S  Baxt.  105,  in  which  it  reviews  numerous  cases, 
and  holds  "that  the  more  reasonable  and  just  construction  of  the  undertak- 
ing of  the  bank  in  which  the  bill  is  deposited  for  collection  is  that,  when  the 
bill  is  payable  at  another  and  distant  place,  the  bank  so  receiving  the  bill  dis- 
charges itself  of  liability  by  transmitting  the  same,  in  due  time,  to  a  suitable 
and  reputable  bank  or  other  agent  at  the  place  of  payment;  and  In  such  case 
it  is  manifest  that  a  subagent  must  be  employed,  and  the  assent  of  the  prin- 
cipal is  implied,  as  it  cannot  be  said  that  the  receiving  bank  was  expected  or 
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bound  to  send  one  of  its  own  officers  to  the  distant  point  of  payment  for  the 
purpose  of  personally  attending  to  the  collection  for  the  very  inadequate  coin- 
pens«ition  usually  paid  to  banks  for  such  service."  Bank  of  Louisville  \ . 
Bank  of  KnoxHlle,  8  Baxt.  105. 

There  seem  to  have  been  four  cases  decided  in  the  circuit  courts  of  the 
United  States,  to- wit:  Bank  of  Trinidad  v.  First  Nat,  Bank,  4  Dill.  290; 
Hyde  v.  First  Nat,  Bank,  7  Biss.  156;  Kent  v.  Dawson  Bank.  13  Blatchf. 
237;  Taber  v.  Perrot,  2  Gall.  565, — in  all  of  which  the  case  of  Allen  v.  Afer- 
chants^  Bank  is  believed  to  have  been  followed,  though  we  have  only  been 
able  to  examine  these  authorities  at  second  hand,  the  original  reports  not 
being  accessible. 

This  brings  us  to  an  examination  of  the  cases  decided  by  the  supreme  court 
of  the  United  States,  in  which  the  English  doctrine,  which  had  been  previously 
followed  in  New  York,  is  adopted,  after  a  full  examination  of  all  the  leading 
authorities. 

The  question  at  bar  first  came  directly  before  the  supreme  court  of  the 
United  States  in  1875.  In  the  case  of  Hoover  v.  Wise,  91  U.  S.  308,  Mr. 
Justice  Hunt,  delivering  the  opinion  of  the  court.,  discusses  a  long  line  of 
cases,  English  and  American,  and  concurs  in  the  principles  laid  down  in  the 
case  of  Reeves  v.  State  Bank  of  Ohio,  8  Ohio  St.  466,  and  in  Allen  v.  Mer- 
cJiants*  Bank,  22  Wend.  215,  and  in  other  New  York  cases,  and  in  Bradstreet 
V.  Eoerson,  72  Pa.  St.  124,  and  other  cases  to  the  same  effect.  This  case 
presented  the  following  state  of  facts:  An  account  was  delivered  by  its 
owners.  Wise  &  Co.,  to  Archer  &  Co.,  a  collecting  agency  in  New  York,  with 
instructions  to  collect.  Archer  &  Co.  sent  it  to  McLennan,  in  Nebraska. 
Oppenheimer,  the  debtor,  was  in  failing  circumstances,  and  had  already  com- 
mitted several  acts  of  bankruptcy,  when  McLennan  prevailed  on  him  to  con- 
fess jiidgment  in  favor  of  Wise  &  Co.  The  money  was  collected  on  this  judg- 
ment, and  paid  over  to  Archer  &  Co.,  but  was  not  by  them  paid  over  to  Wise 
&  Co.  Oppenheimer  was  thrown  into  bankruptcy,  and  Hoover,  his  assignee, 
Bued  Wise  &  Co.  to  recover  the  money  paid  in  violation  of  the  bankrupt  law. 
The  supreme  court  held  that  McLennan  was  the  agent  of  Archer  &  Co.,  and 
not  of  Wise  &  Co.,  and  that  Wise  &  Co.  were  not  responsible  for  the  guilty 
knowledge  of  the  attorney,  so  as  to  render  them  liable  for  the  money  collected. 
This  case,  as  viewed  by  the  court,  falls  clearly  within  the  principles  laid  down 
by  the  cases  cited  and  discussed,  and  the  dissenting  opinion  of  Mr.  Justice 
Miller  and  others  is  not  b^ised  on  any  doubt  as  to  the  correctness  of  the 
principles  of  those  cases,  but  because,  in  their  view,  the  facts  of  the  case  did 
not  bring  it  within  the  principles  announced  therein;  that  the  judgment  hav- 
ing been  taken  in  the  name  of  Wise  &  Co.,  and  they  receiving  the  benefit  of 
it,  and  they  being  liable  for  costs  in  the  event  of  failure,  and  Archer  &  Co. 
not  being  liable,  and  having  no  interest  in  the  account,  and  not  being  liable 
to  the  attorney  for  the  fees,  that  McLennan  was  the  attorney  of  Wise  &  Co., 
and  not  of  Archer  &  Co.  So  the  dissenting  opinion  by  no  means  weakens  the 
authoritv  of  this  case  in  so  far  as  the  case  under  consideration  is  concerned. 
Hoover  v.  Wise,  91  U.  S.  308. 

The  supreme  court  of  Iowa,  in  1881,  reviews  a  large  number  of  cases,  and 
arrives  at  the  following  conclusion :  "Where  the  holder  of  a  bill  of  exchange, 
payable  at  a  distant  place,  deposits  it  with  a  loc;U  bank  for  collection,  he 
thereby  assents  to  the  course  of  business  of  banks  to  collect  through  corre- 
spondents, and  the  correspondent  of  the  local  bank  to  which  the  bill  is  for- 
warded becomes  his  agent,  and  is  responsible  to  him  directly  for  negligence 
in  failing  to  present  the  bill  for  payment  within  the  proper  time."  Quelich 
V.  National  State  Bank  of  Burlington,  56  Iowa,  434;  S.  C.  9  N.  W.  Rep, 
328.  The  cases  of  Hyde  v.  Planters'  Bank,  17  La.  560;  Baldwin  v.  Bank 
of  Louisiana,  1  La.  Ann.  13;  Tieman  v.  Commercial  Bank.  7  IIow.  (Miss.) 
648;  Agricultural  Bank  v.  Commercial  Bank,  7  Suiedes  &  M.  592;  Bowling  v. 


Digitized  by 


Google 


Mont.]  POWER  e?.  first  nat.  bank.  605 

Arthur,  34  Miss.  41 ;  Jackson,  v.  Union  Bank,  6  Har.  &  J.  146;  Citizens*  Bank 
V.  Howell^  8  Md.  530;  and  other  cases,— are  cited  by  the  Iowa  supieme  court 
as  sustaining  this  view  of  the  question.  56  Iowa,  436,  and  9  N.  W.  Rep.  328. 
Tliese  autliorities  are  not  accessible  to  us,  and  have  not  been  examined.  How- 
ever, we  presume  they  follow  in  the  wake  of  Massachusetts  and  Connecticut 
cases,  which  seem  to  lead\that  line  of  decisions. 

The  case  of  Britton  v.  IficcoUs,  decided  by  the  supreme  court  of  the  United 
States,  (104  U.  S.  757,)  does  not  fall  parallel  with  the  cases  at  bar.  It  was 
decided  in  accordance  with  the  decisions  of  the  supreme  court  of  Mississippi, 
and  on  the  force  of  a  local  statute  of  that  state  prescribing  certain  duties  of  a 
notary  public,  and  treating  him  as  a  public  oflftcer;  and  this  merely  holds  that 
the  notary  was  not,  in  this  matter,  the  agent  of  the  bankers,  and  that  for  any 
failure  to  perform  his  duties  he  alone  was  liable.  104  U.  S.  766.  The  decis- 
ion was  not  made  upon  any  general  principle  of  commercial  law,  and  estab- 
lishes none,  and  is  clearly  distinguislied  from  the  latest  case  of  Exchange 
Nat.  Bank  v.  Third  Nat,  Bank,  112  U.  S.  284-287,  S.  C.  5  Sup.  Ct.  Hep.  141, 
where  it  is  discussed,  and  from  the  case  now  undei*  consideration,  where  no 
such  questions  as  were  there  decided  were  involved. 

The  latest  discussion  and  decision  of  the  question  presented  in  the  case  at 
bar  by  any  court  of  last  resort  was,  had  in  1884  by  the  supreme  court  of  tlie 
United  States,  in  the  case  of  Exchange  Nat.  Bank  of  Pittsburgh  v.  Third 
Nat.  Bank  of  New  York,  112  U.  S.  280;  S.  C.  5  Sup.  Ct.  Rep.  141.  The 
doctrine  of  the  liability  of  the  bank  receiving  a  draft  for  any  default  of  its 
correspondent  is  thoroughly  discussed,  and  clearly  enunciated.  In  that  case 
the  Pittsburgh  bank  had  sent  to  the  New  York  bank  several  unaccepted 
drafts  for  collection.  The  New  York  bank  sent  them  to  a  bank  in  Newark. 
The  Newark  bank  failed  to  take  the  proper  acceptance,  and  by  this  negli- 
gence the  payment  of  the  drafts  failed  to  be  made.  The  supreme  court  held 
that  the  New  York  bank  was  liable  to  the  JMttsburgh  bank  for  all  damages 
that  it  had  sustained  by  the  negligence  of  the  Newark  bank.  In  the  course 
of  the  opinion,  Mr.  Justice  Blatchford,  delivering  the  opinion  of  the  court, 
says:  "On  its  receipt  of  the  drafts,  under  these  circumstances,  an  implied 
undertaking  by  the  New  York  bank  arose  to  take  all  necessary  measures  to 
make  the  demands  of  acceptance  necessary  to  protect  the  rights  of  the  holder 
against  previous  parties  to  the  paper.  From  the  facts  found,  it  is  to  be  in- 
ferred that  the  New  York  bank  took  the  drafts  from  the  plaintiff  in  the  usual 
course  of  business.  *  *  *  The  contract  then  became  one  to  perform  cer- 
tain duties  necessaiy  for  the  collection  of  the  paper  and  the  protection  of  the 
bolder.  The  bank  is  not  merely  appointed  an  attorney,  authorized  to  select 
other  agents  to  collect  the  paper.  Its  undertaking  is  to  do  the  thing,  and 
not  merely  to  procure  it  to  be  done.  In  such  case  the  bank  is  held  to  agree 
to  answer  for  any  default  in  the  performance  of  its  contract;  and  whether 
the  paper  is  to  be  collected  in  the  place  where  the  bank  is  situated,  or  at  a  dis- 
tance, the  contract  is  to  use  the  proper  means  to  collect  the  paper,  and  the 
bank,  by  employing  subagents  to  perform  a  part  of  what  it  has  contracted  to 
do,  becomes  responsible  to  its  customer.  *  *  *  Whether  a  draft  is  pay- 
able in  the  place  where  a  bank  receives  it  for  collection,  or  in  another  place,  the 
holder  is  aware  that  the  collection  must  be  made  by  a  competent  agent.  In 
either  case  there  is  an  implied  contract  of  the  bank  that  the'  proper  measures 
shall  be  used  to  collect  the  draft,  and  a  right  on  the  part  of  the  owner  to  pre- 
sume that  proper  agents  will  be  employed;  he  having  no  knowledge  of  the 
agents.  There  is,  therefore,  no  reason  for  liability  or  exemption  from  liabil- 
ity in  one  case  which  does  not  apply  to  the  other."  Exchange  Nat.  Bank  of 
Pittsburgh  v.  Third  Nat.  Bank  of  New  York,  112  U.  S.  280;  S.  C.  5  Sup. 
Ct.  Rep.  141. 

,  The  reasoning  of  this  opinion  effectually  obliterates  all  distinctions  between 
the  cases  of  the  second  and  third  classes  which  have  been  attempted  to  be  drawn 
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in  some  of  the  courts  of  last  resort,  as  hereinbefore  adverted  to,  and  as  com- 
mented on  by  text  writers  in  treating  this  subject;  and  tlje  doctrine  main- 
tained in  the  first  class  of  cases  mentioned  above,  and  upheld  by  Senator  Daniel 
in  his  valuable  work  on  Negotiable  Instruments,  is  clearly  and  ably  sustained, 
and  established  to  our  entire  satisfaction.  This  is  believed  to  be  the  latest  enun- 
ciation of  the  views  of  the  supreme  court  of  the  United  States  upon  this  sub- 
ject, and  is  binding  as  an  authority  on  this  court,  and,  aside  from  this,  it  is 
beyond  a  doubt  the  correct  doctrine,  sustained  by  the  weight  of  reason  and 
the  general  current  of  authority. 

The  foundation  for  all  the  differences  of  opinion  among  the  learned  judges 
who  have  had  the  matter  under  consideration  appears  clearly  to  rest  in  the  in- 
terpretation of  the  implied  contract  between  the  depositor  and  the  bank  at  the 
time  the  negotiable  paper  is  deposited  for  collection.  Where  there  is  an 
express  contract,  it  must,  of  course,  be  followed,  and  there  is  no  room  for  a 
difference  of  opinion;  and  all  of  the  decisions  herein  styled  cases  of  the  sec- 
ond and  third  classes  are  founded  on  the  idea  that  the  course  of  business  or 
the  customs  of  bankers,  or  the  necessities  of  the  case,  or  the  peculiar  circum- 
stances, raise  some  other  presumption  than  the  one  that  the  bank  receiving 
t)ie  deposit  for  collection  undertakes  to  collect  it,  and  assumes  all  the  risks 
from  the  negligence  or  defaii It  of  the  agents  which  it  employs.  We  do  not 
believe  that  any  other  contract  can  be  inferred  from  the  mere  tender  and  ac- 
ceptance of  negotiable  paper  for  collection.  No  matter  where  the  debtor  may 
reside,  nor  what  agencies  are  necessary  to  employ  in  the  collection,  the  de- 
positor is  not  supposed  to  be  acquainted  with  the  methods  to  be  employed  by 
the  bank  in  collecting  its  paper,  or  the  carefulness,  skill,  solvency,  or  honesty 
of  the  agents  whom  it  may  be  necessary  to  employ  in  such  collections.  Be- 
sides, it  is  the  universal  custom  of  banks,  on  receiving  collections,  to  pass 
them  to  the  credit  of  the  owner,  and  to  indorse  and  transmit  them  to  their 
correspondents,  where  they  are  in  like  manner  passed  to  the  credit  of  the  in- 
dorser,  and  so  on  until  collected;  and,  if  the  collection  fails  on  account  of 
the  insolyenny  of  the  debtor,  and  through  no  fault  of  any  intermediate  bank 
or  agent,  the  paper  is  returned,  and  charged  back,  until  it  reaches  the 
original  depositor  and  indorser,  who  is  called  upon  to  make  it  good.  Such 
was  the  course  pursued  in  the  case  at  bar,  and  the  defendant  is  clearly  liable 
for  the  amount  collected. 

On  mature  consideration  of  the  authorities,  supporting  all  shades  of  opinion 
on  this  subject,  we  fully  agree  with  the  views  expressed  in  Daniel.  Neg.  Inst. 
342.  and  hold  that,  in  the  absence  of  a  special  contract,  a  bank  is  absolutely 
liable  for  any  laches,  negligence,  or  default  of  its  correspondent  whereby  the 
holder  of  negotiable  paper  suffers  loss.  By  such  a  rule  alone  can  the  depos- 
itor who  intrusts  his  business  to  a  bank  be  secure  against  carelessness  or  dis- 
honesty on  the  part  of  collecting  agencies  employed  by  banks  to  carry  out 
their  contracts.  Banks  can  easily  avoid  the  effects  of  this  stringent  rule  by 
making  special  contracts  in  special  cases,  or  declining  to  undertake  collec- 
tions at  points  where  they  have  any  fears  as  to  the  reliability  or  solvency  of 
the  agents  whom  they  will  be  obliged  to  employ;  but  when  they  undertake 
collections,  either  at  their  own  location,  or  at  distant  points,  without  a  special 
contract  limiting  their  liability,  they  must  be  held  to  do  so  for  a  sufficient  con- 
sideration, and  to  be  responsible  absolutely  to  the  owner  of  negotiable  paper 
for  the  payment  of  all  money  collected  thereon,  and  for  all  losses  occurring 
through  the  negligence  of  the  agent,  resulting  in  a  failure  to  make  such  col- 
lection. 

In  accordance  with  these  views,  the  judgment  is  hereby  reversed,  and  the 
case  remanded  for  a  new  trial. 
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NOTE. 

A  bank  which  sends  a  bill  or  draft  to  another  bank  for  collection  becomes  responsi- 
ble to  the  depositor  for  the  honesty  and  competency  of  such  other  bank.  Exchange  Nat. 
Bank  v.  Third  Nat.  Bank,  5  Sup.  Ct.  Rep.  141,  reversing  S.  C.  4  Fed.  Rep.  20;  Trades- 
men's Nat.  Bank  v.  Third  Nat.  Bank,  6  Sup.  Ct.  Rep.  149;  Simpson  v.  Waldby.  (Mich.) 
30  N.  W.  Rep.  199.  The  contrary  is  held  in  Nebraska,  Gueh'ck  v.  Burlington  Nat.  State 
Bank,  9  N.  W.  Rep.  328;  in  Kansas,  Bank  of  Liudsborg  v.  Ober.  3  Pac.  Rep.  824. 


(2  Ariz.  225) 

Gray  v.  Salt  River  Valley  Canal  Co. 

{Supreme  Oourt  Qf  Arizona,    January  8, 1887.) 

OowTRACT— Condition— Watkb  Compant; 

In  an  action  against  an  irrigation  company,  for  failure  to  deliver  water  purchased, 
where  it  appears  that  there  was  a  contract  to  be  delivered  to. purchasers  restricting 
the  liability  of  the  company  for  failure  to  deliver  water  in  certain  cases,  and  provid- 
ing for  a  jiro  rata  distribution  when  there  was  an  insufficiency  of  water  to  till  all  the 
orders,  the  plaintiff,  not  having  received  such  contract,  is  not  bound  by  the  terms 
thereof,  although,  as  a  stockholder  of  the  company,  he  is  cognizant  of  its  provis- 
ions. 

Tweed  &  Hancock,  for  appellant,  Salt  Eiver  Valley  Canal  Co.  Cox  <& 
Campbell,  for  appellee.  Gray. 

Porter,  .. .  The  plaintiff  brings  his  action  for  damages  for  failure  to  de- 
liver 100  inches  of  water,  purchased  by  him.  Gray  was  a  stockholder  in  the 
defendant  company,  and,  under  its  rules,  an  application  for  water  during  the 
"  water  year"  was  required.  He  did  so  apply  for  100  inches  of  water,  and  paid 
part  of  the  purchase  money,  the  treasurer  telling  him  it  was  not  sufficient, 
and  would  not  enter  such  payment  on  the  books.  Subsequently,  on  receiving 
the  required  sum,  viz.,  $125,  he  did  enter  such  payment  on  the  books  of  the 
company.  When  the  payment  was  made.  Gray  did  not  sign  a  note  for  the 
balance,  which  was  one  of  the  rules  of  the  company,  and  on  the  fifth  of  July, 
1884,  he  paid  all  that  was  due,  making  the  full  sum  of  $250.  There  was  a 
certain  form  of  contract  to  be  signed,  restricting  the  liability  of  the  company 
in  many  particulars,  and  in  this,  that  there  should  be  &pro  rata  division  in 
case  of  insufficiency  of  water  to  supply  all  the  customers  where  snch  insuffi- 
ciency occurred  by  reason  of  such  a  rise  in  the>iver  as  would  break  the  dam 
or  ditch,  or  by  some  unavoidable  accident,  and  fixing  the  damages  of  non- 
delivery of  water  at  a  fixed  sura.  These  contracts  were  to  be  executed  by  the 
president  of  the  company,  and  delivered  to  purchasers  of  water.  No  such 
contract  was  delivered  to  plaintiff.  He  paid  the  full  amount  due  for  the 
water  on  the  fifth  of  July,  1884,  to  the  treasurer,  and  it  was  entered  upon 
the  books  of  the  company;  and  at  such  payment  plaintiff  refused  to  receive 
the  usual  contract. 

It  is  contended  that  Gray,  having  been  a  director  of  the  company,  knew  of 
the  provisions  of  these  contracts,  and  should  be  bound  by  them.  We  can  see 
no  good  reason  why  he  should  be,  when  the  company  received  his  money 
without  the  ontis  of  such  a  contract.  The  company  ignored  its  own  by-laws, 
and,  having  received  the  money,  cannot  now  go  behind  its  action.  The 
case  of  Pixley  v.  Western  P,  R,  Co,,  33  Cal.  183,  cited  by  respondents,  well 
applies  to  this  case.  There  the  company  had  a  certain  by-law,  by  which  no 
contract  was  to  be  binding  on  them  unless  made  in  writing.  Pixley  was 
attorney  for  the  company,  and  performed  his  duties  with  knowledge  of  the 
company,  and  without  such  written  contract.  The  court  say:  "It  may  be 
that,  while  such  contract  remains  executory  on  both  sides,  an  action  could 
not  be  maintained  by  either  party  to  enforce  it;  but,  where  one  of  the  con- 
tracting parties  has  completely  performed  it  on  ins  part,  and  thereby  ren- 
dered to  the  other  tlie  consideration  stipulated,  the  party  having  received  the 
consideration  promised  cannot  be  permitted  to  escape  liability  on  the  naked 
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letter  of  the  statute,  because  the  motive  of  the  law  is  not  such  as  to  afford 
immunity  from  liability  in  such  a  case." 

So,  in  this  case,  the  company  received  the  money  for  the  water  through  its 
proper  officer.  The  knowledge  of  the  servant  is  the  knowledge  of  the  com- 
pany.    Denver,  S,  P.  <&  P.  R,  Co,  v.  Conway,  5  Pac.  Rep.  142. 

As  to  the  sufficiency  of  water  furnished,  there  was  such  a  conflict  of  evi- 
dence, that  this  court  will  not  review  it.    Ehrlich  v.  Ewald,  51  Cal.  172  et  seq. 

It  is  somewhat  difficult  to  arrive  at  the  damages;  but,  when  we  consider 
the  loss  of  the  rent  of  land  from  the  tenants,  and  what  was  a  fair  rental 
value  of  the  land  upon  which  a  crop  was  prevented  by  reason  of  there  being 
no  water,  we  do  not  deem  the  amount  of  the  verdict  excessive. 

There  was  no  assignment  of  errors  in  the  refusal  of  instructions  asked  for 
by  defendant,  hence  this  court  will  not  review  any  error  therein.  Eichard- 
son  V.  Kier,  37  Cal.  263. 

Judgment  affirmed. 

(9  Colo.  422) 

People  ex  rel,  Thomas,  Atty.  Gen.,  v.  Scott,  County  Clerk  Arapahoe  Co. 
{Suprejne  Court  of  Colorado,    December  24,  1886.) 

1.  Taxation — Constitutional  Limitations— Const.  Colo.  Art.  10,  ^  11. 

Under  Const.  Colo.  art.  10,  J  11,  providing  that,  when  the  assessed  value  of  prop- 
erty in  the  state  shall  have  reached  $100,000,000,  tlie  tax  for  ''state  purposes"  shall 
not  exceed  lour  mills  per  dollar  of  valuation,  rates  of  taxation  for  state  puiposes 
aggregating  five  and  seven  teen -thirtieths  mills  per  dollar,  declared  after  the  assessed 
•  value  of  |)roperty  in  the  state  had  reached  $100,000,000,  are  in  excess  of  the  cotisti- 
tutional  limit,  although  only  four  mills  thereof  is  declared  to  be  for  state  purposes, 
and  the  remainder  is  for  the  support  of  state  institutions  authorized  by  the  consti- 
tution. 

2.  Same— *'Statb  Purposes  "—What  are. 

Any  legitimate  expenditure  of  the  state,  necessarjr  to  be  provided  for  by  a  state 
tax,  is  a  "state  purpose,"  and  the  tax  to  be  provided  is  a  tax  lor  a  "  state  purpose." 

3.  Same— The  Roll-*Color.vi)o  Acn  of  April  7,  1885— Gen.  St.  Colo.  Jg  15,  2243,  2444, 

2881,  3108,  3167,  8456. 

The  Colorado  act  of  April  7, 1885,  declaring  a  tax  of  four  mills  for  state  purposes, 
does  not  repeal  by  implication  Gen.  St.  f§  15,  2243,  2444,  2881,  3108,  3167,  ^456,  de- 
claring rates  of  taxation  for  various  state  institutions,  but  those  ratoj  sliouUl  be  ex- 
tended in  separate  columns  of  the  tax-list,  and  deducted  from  the  aggregate  rate  of 
four  mills,  and  the  remainder  of  that  rate  extended  in  the  column  of  the  list  in 
which  assessments  for  taxes  to  be  applied  to  the  expenses  of  the  state  government 
are  placed. 

This  is  an  original  proceeding  instituted  in  the  supreme  court  for  a  writ  of 
mandamus  to  compel  the  county  clerk  of  Arapahoe  county  to  extend  on  the 
tax-list  of  said  county,  for  the  year  1886,  certain  taxes  in  conformity  with 
a  notice  sent  him  by  the  state  auditor.  The  petition  is  presented  by  the  at- 
torney general,  and  states  as  grounds  of  application: 

"Tliat  on  the  sixteenth  day  of  August,  A.  D.  1886,  at  a  regular  meeting  of 
the  state  board  of  equalization,  the  said  board  ordered  a  tax  levy  of  four  mills 
on  each  dollar  of  valuation  for  state  purposes;  that  on  the  thirtieth  day  of 
August.  A.  D.  1886,  the  state  auditor  sent  to,  and  the  defendant  received,  the 
following  notice,  to- wit: 

"*  Office  of  Attditob  of  State. 

"'Denver,  August  30,  1886.  - 
"*  JIow.  Charles  H,  Scott,  Clerk  of  Arapahoe  County— Deau  Sib:  At  a 
regular  meeting  of  the  state  board  of  equalization,  held  August  16,  1886,  the 
following  tax  was  ordered  levied  for  the  year  1886:  For  state  purposes,  four 
mills  on  the  dollar.  The  following  taxes  are  levied  by  acts  of  the  general  as- 
sembly, viz.:  For  mute  and  blind,  one-Ofth  mill  on  the  dollar,  (section  2444, 
Gen.  St.;)  for  university,  one-tifth  mill  on  the  dollar,  (section  3456,  Gen.  St.;) 
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for  agricultural  college,  one-fifth  mill  on  the  dollar,  (section  15,  Gen.  St.;) 
for  insane  asylum,  one-fifth  mill  on  the  dollar,  (section  2243,  Gen.  St.;)  for 
school  of  mines,  one-fifth  mill  on  the  dollar,  (section  3108,  Gen.  St.;)  for  stock 
inspection,  one-fifteenth  mill  on  the  dollar,  (section  3167,  Gen.  St.;)  for  capi- 
tol  building,  one-half  mill  on  the  dollar,  (section  2881,  Gen.  St.;)  for  military 
poll,  one  dollar  upon  Ciich  male  inhabitant  of  your  county  not  exempt  by  law, . 
(Sess.  Laws  1885,  p.  269.)  The  above  i-ates  will  be  charged  against  your 
county  on  the  grand  total  of  abstract  of  assessment,  as  certified  by  you  to  this 
office. 

"'Very  respectfully,  Hiram  A.  Spritanoe,  Auditor  of  State.' 

— "That  upon  the  receipt  of  said  notice  it  became  and  was  the  duty  of  the  de- 
fendant, as  county  clerk  of  Arapahoe  county,  in  making  up  the  tax-list,  to 
compute  and  carry  out  in  the  proper  column  the  state  tax  at  four  mills  on  the 
dollar  of  valuation ;  that  it  became  and  was  the  further  duty  of  the  defendant,  as 
such  clerk  of  Arapahoe  county,  in  msiking  up  the  tax-list  for  the  year  A.  D. 
1886,  to  combine  under  one  head  upon  the  tax-list,  under  the  head  of  *  State 
Institutions,'  in  one  colunin,  the  following  taxes:  For  mute  and  blind,  one- 
fifth  mill  on  the  dollar;  for  university,  one-fifth  mill  on  the  dollar;  for  agri- 
cultural college,  one-fifth  mill  on  the  dollar;  for  school  of  mines,  one-fifth 
mill  on  the  dollar;  for  insane  asylum,  one-fifth  mill  on  the  dollar;  for  stock 
inspection,  one-fifteenth  mill  on  the  dollar;  for  capitol  building,  one-half  mill 
on  the  dollar." 

The  petitioner  then  avers  the  extension  of  the  four-mWi  rate  for  state  pur- 
poses by  the  respondent,  and  his  refusal  to  extend  the  rates  levied  by  acts 
of  the  general  assembly  for  the  support  of  the  state  institutions,  and  for  the 
capitol  building  fund. 

The  answer  of  the  respondent  denies  the  power  or  authority  of  the  state 
bosird  of  equalization  to  order  the  tax  levy  mentioned  in  the  notice,  averring, 
upon  the  advice  of  counsel,  that  the  only  power  vested  in  said  board  with  re- 
spect to  a  tax  levy  at  said  meeting  was  to  reduce  the  rate  fixed  by  statute  for 
state  purposes.  Respondent  denies  that  he  has  neglected  or  refused  to  extend 
upon  the  tax-list  the  rates  prescribed  by  law  for  the  several  state  institutions, 
but  avers  the  extension  of  the  same  in  the  manner  required,  and  admits  that, 
in  making  up  the  tax-list  for  the  year  1886,  he  only  extended  four  mills  on 
the  dollar  of  valuation  for  all  state  ptt^rposes^  the  stote  institutions  included. 
The  answer  then  sets  up,  in  defense  of  the  course  pursued  by  the  respondent, 
in  this  behalf,  and  as  further  cause  why  a  writ  of  mandarmis  should  not  be 
issued  against  him,  that  in  the  year  1886,  the  taxable  property  within  the  state 
amounted  to  more  than  S100,060,000,  And  that  section  11  of  article  10  of  the 
state  constitution  provides  that  "the  rate  of  taxation  on  property,  for  state 
purposes,  sliall  never  exceed  six  mills  on  each  dollar  of  valuation;  and,  when- 
ever the  taxable  property  within  the  state  shall  amount  to  one  hundred  mill- 
ion dollars,  the  rate  shall  not  exceed  four  mills  on  each  dollar  of  valuation." 
The  answer  further  avers  that  the  rate  of  taxation  for  all  state  purposes,  in- 
cluding the  support  of  state  institutions,  for  the  year  1886,  is  limited  by  the 
constitution  to  four  mills,  and  that,  in  so  far  as  any  statute  provides  for  or 
levies  a  greater  rate,  it  is  null  and  void. 

To  this  answer  the  attorney  general  demurs  on  the  ground  of  insufficiency 
to  constitute  a  defense  to  the  application. 

T.  If.  TfMma^,  Atty.  Gen.,  for  the  People.  Wm.  B.  Mills,  Co.  Atty.,  and 
Sulliwtn  <fe  May,  for  respondent. 

Beck,  C.  J.    AVe  deem  it  unnecessary,  for  the  purposes  of  the  present  case, 

to  discuss  the  powers  of  the  state  board  of  equalization,  for  the  reason  that  it 

appears  from  an  examination  of  the  laws  in  force  levying  state  taxes  that  all 

the  levies  sought  to  be  enforced  by  the  peremptory  writ  prayed  for  were  made 

v.l2p.no.l4— 39 
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by  the  legislature,  and  not  by  the  state  board  of  equalization.  It  is  averred 
in  the  petition  that  the  four-mill  rate  for  state  purposes  was  levied  by  the 
state  board  of  equalization,  but  these  taxes  were  in  fact  levied  by  the  fifth 
general  assembly,  and  no  change  in  the  rate  so  prescribed  was  made  by  the 
state  board.  Laws  1885,  p.  318,  §  3.  The  same  is  also  true  of  the  rates  lev- 
ied for  the  support  of  the  state  institutions.  A  separate  act  was  passed  in 
each  instance,  fixing  a  rate  to  be  levied  annually  on  all  taxable  property  within 
the  state  for  the  support  of  each  of  these  institutions.  Some  of  these  laws 
were  enacted^  at  the  first  session  of  the  general  assembly  of  the  state,  and  some 
at  later  sessions  thereof,  but  all  prior  to  the  session  of  1885.  These  laws  re- 
main in  force,  and  must  be  regarded  as  standing  levies  of  the  rates  prescribed, 
and  as  authorizing  an  extension  of  the  taxes  therein  provided  for.  1  Desty, 
Tax'n,  468 ;  Davis  v.  Brace,  82  111.  542.  The  legislature  has  so  regarded  these 
levies,  as  appears  from  amendments  made  to  some  of  the  acts  fixing  the  same; 
and  while  they  were  understood  to  be  levies  for  legitimate  state  expenses,  and 
duly  authorized  by  the  constitution,  yet  they  were  evidently  not  understood 
to  be  covered  and  included  in  the  constitutional  provision  which  limited  the 
rate  of  taxation  "for  state  purposes."  This  is  shdwn  by  the  whole  course  of 
legislation  bearing  on  the  subject. 

At  every  regular  session  of  the  legislature  since  the  adoption  of  the  state 
constitution  a  rate  of  taxation  has  been  prescribed  "for  state  purposes."  In 
the  same  section  of  these  several  acts,  up  to  and  including  the  year  1883,  the 
^county  clerk  of  each  county  has  been  required  to  extend  these  taxes  in  a  sep- 
arate column  of  his  tax-list.  The  language  of  these  several  acts  is  as  follows: 
"The  clerk  of  each  county,  in  making  up  the  tax-list  required  by  this  act, 
shall  compute  and.cai'ry  out,  in  the  proper  column,  a  state  tax  at  the  rate 
aforesaid."  Laws  1877,  p.  756,  8  44;  Laws  1879,  p.  152,  §  1;  Laws  1881,  p. 
208,  §  1 ;  Laws  1883,  p.  247,  §  1.  The  amendment  of  April  7, 1885,  adopts  the 
same  provision,  by  reference  to  section  70,  Gen.  St.  (Laws  1885,  p.  318,  §  3.) 

The  form  of  the  first  tax -list  prescribed  by  the  legislature  exhibits  the  same 
intent.  It  provides  a  column  for  state  taxes,  one  for  deaf-mute  tax,  and  in- 
dicates, by  a  blank  column  and  foot-note,  an  intent  that  other  columns  are  to 
be  added  for  other  special  state  levies.  Gen.  Laws,  758.  By  the  first  section  of 
an  act  approved  February  4, 1876,  which  is  still  in  force,  it  was  provided  that 
"all  taxes  for  state  institutions  in  each  year  shall  be  combined  under  one  head, 
and  entered  by  the  clerk  of  each  county  of  this  state  upon  the  tax-list,  under 
the  head  of  •  Slate  Institutions,'  in  one  column. "     Gen.  St.  p.  837,  §  2868. 

That  it  was  the  legislative  intent  to  make  separate  provisions  for  the  sup- 
port of  the  state  institutions  from  that  provided  for  defraying  the  expenses 
of  the  different  departments  of  the  state  government  is  further  shown  by  the 
acts  of  1881  and  1883,  above  cited.  The  first  provides  "that  for  the  years  1881 
and  1882,  the  rate  of  taxation  shall  be,  for  state  purposes  four  mills  on  the 
dollar,  and  for  the  purpose  of  establishi  ng  a  fund  for  a  capitol  building  one-half 
of  one  mill  on  the  dollar,  unless  the  stat«  board  of  equalization  shall  fix  a  lower 
rate. "  Laws  1881,  p.  208.  The  act  of  1883  provides  "  that  for  the  years  of  1883 
and  1884,  and  annually  thereafter,  the  rate  of  taxation  shalh  for  state  purposes, 
be  three  and  one-half  mills  on  the  dollar,  and  for  the  purpose  of  establishing 
a  fund  for  a  capitol  building  one-half  of  one  mill  on  the  dollar,  unless  the  state 
board  of  equalization  shall  &x  a  lower  rate."  Laws  1883,  p.  247.  The  cap- 
itol fund,  in  these  acts  provided  for,  has  no  reference  to  the  "interest  fund," 
or  the  "capitol  sinking  fund,"  provided  for  by  the  act  of  February  11,  1883. 
The  understanding  of  the  legislature  that  the  rato«  levied  for  the  state  institu- 
tions should  be  in  addition  to  the  rate  levied  for  the  so-called  state  purposes,  and 
that  they  should  be  separately  extended  on  the  tax-rolls,  is  still  further  appar- 
ent from  the  language  of  sections  1  and  3  of  the  act  approved  February  12, 
1881.  Section  I  provides  "that  in  all  cases  wherein  county  clerks  have  failed, 
from  any  cause  whatever,  in  whole  or  in  part,  to  compute  and  extend  the  taxes 
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on  the  county  tax-rolls  for  the  years  1879  and  1880,  for  the.mate  and  blind  in- 
stitute, state  universitj,  agricultural  college,  school  of  mines,  insane  asylum, 
and  military  poll  funds,  according  to  the  levies  fixed  by  law  for  these  several 
purposes,  the  county  commissioners  of  any  such  county  are  hereby  authorized 
and  required  to  cause  such  deficiency  to  be  paid  into  the  state  treasury  from 
the  general  county  funds."  Section  3  imposes  a  penalty  of  not  less  than 
$500,  nor  more  than  $1,000,  upon  any  county  clerk  who  fails  to  compute  and 
extend  the  taxes  for  any  state  fund  according  to  the  levy  made  therefor  by 
law. 

From  this  review  of  the  legislation  on  the  subject  under  consideration  it 
sufficiently  appears  that  the  rate  of  taxation  levied  "for  state  purposes"  was 
not  intended  by  the  legislature  to  include,  as  part  and  parcel  thereof,  the 
rates  levied  for  the  state  institutions.  Respecting  both  purposes,  then,  the 
rates  were  separately  levied,  and  the  laws  in  force  required  them  to  be  sep- 
arately extended,  the  rate  for  state  purposes  in  one  column,  and  that  for  state 
institutions  in  another  column.  This  review  also  shows  the  legislative  con- 
struction of  the  limitations  on  the  rate  of  taxation  imposed  by  section  11  of 
article  10  of  the  constitution.  The  rates  therein  prescribed  relate  only  to 
taxes  for  state  purposes;  and,  if  this  clause  does  not  cover  and  include  all 
state  purposes,  (the  position  assumed  by  the  relator,)  it  follows  that,  as  to  the 
state  purposes  not  included,  there  was  no  limitation. 

We  now  approach  the  main  question  involved  in  this  case.  If  the  four 
mills  so  levied  by  the  legislature  of  1885  were  designed  to  be  in  addition  to 
the  specific  levies,  the  total  rate  levied  for  all  8t>ate  purposes  or  expenditures 
for  the  year  1886  amounts  to  five  and  seventeen-thirtieths  mills  on  the  dollar. 
The  question,  then,  to  be  decided  is,  has  the  state  legislature  power  and  au- 
thority, under  the  constitution,  when  the  valuation  of  the  property  within 
the  state  amounts  to  or  exceeds  $100,000,000,  to  levy  an  annual  state  tax  at  a 
rate  exceeding  four  mills  on  the  dollar  of  valuation  for  all  state  purposes? 

Article  10  of  the  constitution  is  devoted  to  the  subject  of  revenue,  and  upon 
a  correct  construction  of  its  provisions  depends  the  solution  of  this  question. 
This  article  requires  the  general  assembly  to  provide  by  general  laws  for  the 
levy  and  collection  of  state,  county,  and  municipal  taxes;  that  the  laws  to  be 
enacted  shall  prescribe  such  regulations  as  shall  secure  uniformity  of  taxation, 
and  a  just  valuation  of  the  property  to  be  taxed.  It  specifies  what  property 
shall  be  exempt;  proviaes  for  a  state  board  of  equalization,  and  defines  its 
powers;  requires  the  general  assembly  to  provide  by  law  for  an  annual  state 
tax,  which  shall  be  sufficient,  with  other  resources,  to  defray  the  estimated 
expenses  of  the  state  government  for  each  fiscal  year;  limits  the  annual  ap- 
propriations and  expenditures  to  be  authorized  by  the  general  assembly  to  the 
total  state  tax  provided  or  to  be  provided  by  law,  and  declares  that  the  rate 
levied  shall  not  exceed  that  allowed  by  section  11  of  said  article.  Section  II 
limits  the  rates  of  taxation  for  state  purposes,  and  provides  how  the  rate,  for 
a  specified  period,  may  be  increased.  This  section  is  as  follows:  "The  rate 
of  taxation  on  property,  for  state  purposes,  shall  never  exceed  six  mills  on 
each  dollar  of  valuation ;  and,  whenever  the  taxable  property  within  the  state 
shall  amount  to  one  hundred  million  dollars,  the  rate  shall  not  exceed  four 
mills  on  each  dollar  of  valuation;  and,  whenever  the  taxable  property  within 
the  state  shall  amount  to  three  hundred  million  dollars,  the  rate  shall  never 
thereafter  exceed  two  mills  on  each  dollar  of  valuation,  unless  a  proposition 
to  increase  such  rate,  specifying  the  rate  proposed,  and  the  time  during  which 
the  same  shall  be  levied,  be  first  submitted  to  a  vote  of  such  of  the  qualified 
electors  of  the  state  as,  in  the  year  next  preceding  such  election,  shall  have 
paid  a  property  tax  assessed  to  them  within  the  state,  and  a  majority  of  those 
voting  thereon  shall  vote  in  favor  thereof,  in  such  manner  as  may  be  pro- 
vided by  law. "  It  will  be  seen  that  the  language  of  this  section  is  plain,  clear, 
and  unambiguous,  and  that  no  room  is  left  for  construction  as  to  the  limita- 
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tionB  therein  imposed,  unless  it  be  in  respect  to  the  meaning  intended  to  be 
conveyed  by  the  clause  "for  state  purposes."  * 

Constitutions  are  adopted  as  a  whole,  and  it  is  a  rule  of  construction  appli- 
cable to  them,  as  well  as  to  other  instruments,  that  a  clause  or  section,  which, 
standing  by  itself,  might  seem  of  doubtful  import,  may  be  made  plain,  and 
its  true  meaning  discovered,  by  comparison  with  other  sections  or  clauses  of 
the  same  instrument.  The  second  section  of  the  revenue  article  just  sum- 
marized requires  the  general  assembly  to  "provide  by  law  for  an  annual  tax, 
suflScient,  with  other  resources,  to  defray  the  estimated  expenses  of  the  state 
government  for  each  fiscal  year. "  That  this  an nual  tax  was  designed  to  cover 
the  entire  expenses  of  the  st;ite,  so  far  as  necessary  to  provide  therefor  by  tax- 
ation, is  confirmed  by  the  provision  of  section  16.  This  section  prohiiuts  the 
legislature  from  making  any  appropriations,  or  authorizing  any  expenditure, 
whereby  the  expenses  of  the  state,  during  any  fiscal  year,  shall  exceed  the 
total  -tax  provided  by  law,  and  also  prohibits  tlie  legislature  from  increasing 
the  levy  in  excess  of  the  rates  allowed  by  section  11.  If,  then,  any  definition 
of  the  term  "state  purposes"  is  Jiecessary  to  a  decision  of  the  questions  pre- 
sented by  the  defense  of  the  respondent,  it  is  to  be  found  in  the  revenue  ar- 
ticle itself.  Any  legitimate  explenditure  of  the  state  necessary  to  be  provided 
for  by  a  state  tax  is  a  state  purpose,  and  the  tax  to  be  provided  is  a  tax  for  a 
state  purpose.  It  has  been  repeatedly  stated  in  tlie  decisions  of  this  court,  on 
evidence  deemed  by  us  sutficient  to  justify  the  statement,  that  a  principal  de- 
sign of  the  framers  of  the  constitution,  and  of  the  people  in  adopting  the 
same,  was  to  inaugurate  an  economical  state  government,  and,  in  order  to 
carry  out  this  purpose,  limitations  against  extravagance  in  the  administration 
of  it  were  inserted.  Now,  with  such  a  purpose  in  view,  how  essentially  un- 
availing it  would  be  to  limit  the  rate  of  taxation  as  to  certain  governmental 
purposes,  and  to  leave  it  without  restraint  or  limitiition  as  to  all  other  pur- 
poses for  which  revenue  may  be  provided.  The  absurdity  of  such  a  proposi- 
tion is  patent  on  its  face.  In  our  judgment,  a  contrary' intention  is  clearly 
expressed  in  section  11  of  article  10,  and  the  correctness  of  tliis  judgment  is 
amply  sustained  by  the  context. 

Tlie  relator  interposes,  in  behalf  of  the  theory  on  which  the  case  is  prose* 
cuted,  the  rule  of  contemporaneous  conatrucMon.  He  reminds  us  that  suc- 
cessive legislative  assemblies,  commencing  with  the  adoption  of  the  constitu- 
tion, have  construed  this  section  as  a  limitation  of  the  mill  rate  which  maybe 
levied  to  defray  the  expense  of  the  state  government  proper,  which  is  consti- 
tuted, by  article  3  of  the  constitution,  of  the  legUilatiDe,  executive,  -And  judi- 
cial departments.  He  argues,  in  suppoi-t  of  this  interpretation,  that  a  state  pur- 
pose is  that  which  is  necessary  for  the  support  of  the  state,  and  that,  since  the 
three  departments  named  constitute  the  state  government,  it  is  only  the  taxes 
necessary  for  the  support  of  these  departments  that  can  be  said  to  be  included 
in  this  clause.  He  maintains  that  the  state  institutions  form  no  part  of  the 
powers  of  the  state,  are  not  material  to  its  existence,  and,  while  they  are  en- 
titled to  be  supported  by  the  state,  yet,  being  of  secondary  importance  to  the 
existence  of  the  state  government,' it  could  not  have  been  intended  by  the 
framers  of  the  constitution  that  the  taxes  necessary  for  their  support  should 
be  classed  as  taxes  "for  state  purposes »**  This  position  is  supplemented  and 
fortified  by  the  argument  ah  inconvenienti^  It  is  alleged  that  if  the  rate  to  be 
levied  for  all  state  purposes,  including  the  one  and  seventeen-thirtieths  mills 
directed  by  prior  laws  to  be  levied  for  tlie  support  of  the  state  institutions,  be 
now  limited  to  four  mills  on  the  dollar,  it  will  result  in  a  deficiency  of  rev- 
enue to  meet  the  current  expenses  of  the  state  governnn'iit,  as  fully  appears 
from  the  expenditures  of  the  past  year. 

The  construction  placed  by  several  legislative  assemblies  upon  the  constitu- 
tional provision,  and  the  inconveniences  which  may  be  occasioned  by  adopting 
a  different  construction,  are  deserving  of,  and  have  received,  respectful  and 
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thoughfcf  ul  consideration.  We  approve  the  dortrine  laid  down  by  jurists  and 
writers  on  constitotional  law,  that  great  deference  is  due  to  a  contempora* 
neons  legislative  exposition  of  a  constitutional  provision.  This  doctrine  rests 
on  sound  reason.  Legal  presumptions  are  in  favor  of  the  coiTectness  of  such 
expositions.  It  is  said  that  the  question  whether  a  law  is  void  for  repugnancy 
to  the  constitution  is  one, of  such  delicacy  that  it  is  seldom,  if  ever,  to  be  de- 
cided in  the  alfirmative  in  a  doubtful  case;  also  that  where  a  construction  of 
a  constitutional  provision  has  occurred  contemporaneously  with  the  adoption 
of  the  constitution,  been  acquiesced  in  for  a  long  peiiod  of  time,  and  valuable 
rights  are  claimed  under  it,  great  weight  is  to  be  given  it  on  account  of  the 
opportunities  afforded  the  law-makers  for  ascertaining  the  intention  of  the  in- 
strument, and  the  inconveniences  likely  to  result  from  adecision  tliat  such  con- 
struction was  erroneous.  Cooley,  Const.  Lim.  81-86, 219;  Sedg.  St.  &  Const. 
Law,  412;  Dwar.  St.  65;  Fletcher  v.  Peck,  6Cranch.  128.  But  these,  after  all, 
are  only  suggestions  to  be  considered  and  weighed  by  the  judiciary  when  called 
upon  to  pass  upon  the  correctness  of  legislative  acts.  The  rule  upon  the  subject 
is  that  the  constitution  is  to  be  regarded  as  higher  authority  than  any  other  law ; 
that  it  is  the  true  intent  of  tliis  instrument  that  is  to  be  enforced ;  and  that,  when 
its  meaning  is  plain,  it  is  the  solemn  duty  of  the  courts  to  enforce  it,  regard- 
less of  incidental  effects.  It  has  been  well  said  that  "contemporary  con- 
struction can  never  abrogate  the  text;  it  can  never  narrow  ite  true  limita- 
tions; it  can  never  enlarge  its  natural  boundaries."    Story,  Const.  §  40. 

After  a  careful  examination  of  the  subject  under  consideration,  and  giving 
due  weight  to  all  established  rules  and  principles  of  construction  applicable  to 
a  question  of  the  nature  and  importance  of  that  liere  presented,  we  are  unable 
to  interpret  the  limitation  of  the  rate  of  Uixntion  for  state  pw-poses  otherwise 
than  as  already  stated.  In  our  judgment,  there  is  no  room  for  a  reasonable 
doubt  concerning  the  intention  of  the  provision  in  question.  The  language 
employed  is  not  ambiguous,  and  tlie  intent  to  restrict  the  legislature  to  an 
annual  rate  of  taxation  for  all  state  purposes,  when  the  valuation  of  property 
should  reach  $100,000,000,  appears  to  us  to  be  clear,  plain,  and  palpable. 

It  may  be  true,  as  alleged  by  the  attorney  general,  that  a  levy  of  four  mills 
on  the  dollar  will  not,  at  the  present  time,  support  the  state  institutions,  and 
also  provide  a  sufficient  revenue  to  defray  the  necessary  expenses  of  the  de- 
pai*tments  of  state.  But  this  consideration,  however  serious,  cannot  control 
the  decision  of  the  question.  "A  constitution,"  says  Judge  Cooley,  "is  not 
to  be  made  to  mean  one  thing  at  one  time,  and  another  at  some  subsequent 
time,  when  the  circumstances  may  have  so  changed  as  perhaps  to  make  a  dif- 
ferent rule  in  the  case  seem  desirable."   Const.  Lim.  67. 

It  was  foreseen  by  the  framers  of  the  constitution  that  such  an  emergency 
as  the  present  might  arise.  Their  determination  to  protect  the  people  from 
the  imposition  of  onerous  taxes  to  support  a  state  government  is  unmistak- 
able. But  to  fix  the  proper  limitations,  such  as  would  effectually  restrain 
extravagance  on  the  one  hand,  and  at  the  same  time  make  ample  provision 
for  the  necessary  expenses  of  a  state  government  at  different  periods  of 
its  existence  on  the  other  hand,  was,  to  a  certain  extent,  experimental.  To 
meet  this  difficulty  it  was  provided,  in  the  same  section  which  limits  the  rate 
of  taxation,  that  the  rate  might  be  increased,  by  submitting  the  proposed  in- 
crease to  a  vote  of  the  tax-payers  of  the  state. 

The  last  proposition  of  the  relator  is  that,  if  section  11  is  to  be  construed 
as  restricting  the  legislature  to  a  tax  of  four  mills  on  the  dollar  for  all  state 
purposes  and  expenditures  under  the  present  valuation  of  the  property  within 
the  state,  then  the  act  of  April  7,  1885,  repeals  by  implication  the  acts  levy^ 
ing  separate  taxes  for  the  state  institutions.  We  cannot  sustain  this  proposi- 
tion. There  is  not  such  a  repugnancy  or  conflict  between  tlie  acts  referred 
to  as  to  justify  the  ruling  contended  for.  The  act  of  1885,  like  the  prior 
acta,  levies  a  rate  of  tax  for  state  purposes  for  the  two  fiscal  yeara  ensuing. 
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No  reference  is  made  therein  to  the  acts  prescribing  the  rates  levied  for  the 
state  institutions.  As  suggested  by  counsel  for  respondent,  several  of  these 
institutions  were  in  existence  at  the  time  of  the  adoption  of  the  constitution. 
Section  5,  art.  8,  provided  that  these  several  territorial  institutions  should, 
upon  the  adoption  of  the  constitution,  become  institutions  of  the  state;  and 
section  1  of  the  same  article  provides  that  "educational,  reformatory,  and 
penal  institutions,  and  those  for  the  benefit  of  the  insane,  blind,  deaf,  and 
mute,  and  such  other  institutions  as  the  public  good  ma^  require,,  shall  be 
established  and  supported  by  the  state  in  such  manner  as  may  be  prescribed 
by  law."  The  several  acts  in  question  were  passed  in  conformity  to,  and  in 
compliance  with,  the  requirements  of  the  constitution.  Rates  of  taxation 
were  fixed  therein,  supposed  to  be  sufticient  for  the  support  of  these  several 
state  institutions,  and  required  to  be  levied  annually.  We  have  shown  that 
the  legislature  was  in  error  in  supposing  that  a  rate  levied  "for  state  pur- 
poses" could  be  properly  construed  as  embracing  a  portion,  and  not  all,  state 
purposes.  This  construction  being  erroneous,  it  follows  that  the  statutory 
direction  to  county  clerks  in  making  up  the  tax-lists,  to  "compute  and  carry 
out  in  the  proper  column  a  state  tax  at  the  rate  aforesaid,"  was  likewise 
erroneous.  We  perceive  no  constitutional  objection  to  the  statute  requiring 
the  taxe^  levied  for  state  institutions  to  be  separately  extended.  But,  if  both 
directions  were  carried  out  literally,  it  would  result  in  a  state  tax  in  excess 
of  the  constitutional  limit,  to-wit,  five  and  seventeenrthirtieths  mills  on  the 
dollar.  The  latter  error  being  in  the  direction  to  county  clerks  to  extend  the 
whole  rate  levied  for  state  purposes  in  one  column,  this  direction  must  be 
construed  to  conform  to  the  interpretation  placed  upon  the  clause  "for  state 
purposes."  Thus  construed,  the  duty  of  the  respondent  is  to  extend,  in  the 
proper  column  of  the  tax-list,  a  state  tax  at  the  rate  of  four  mills  on  the  dol- 
lar, less  the  rates  required  by  law  to  be  extended  in  another  column  for  the 
aupport  of  the  state  institutions. 
The  peremptory  writ  is  denied. 


(2  Ariz.  229) 

Ordenstein,  as  Ordenstein  &  Co.,  v.  Bones  and  another.  Partners,  etc. 

{Sujyretne  Court  of  Arizona.    January  17,  1887.) 

Attachment — When  It  will  Issue — Acxx>dnt  Stated— Oomp.  Laws  Ariz.  2257. 

The  indorsement  of  the  words,  "The  above  balance,  $1,493.96,  due  O.  <fc  Co.,  is 
correct.  B.  &.  S.," — made  in  Arizona  on  an  open  account  of  goods  sold  in  Cali- 
fornia, though  making  an  account  stated,  does  not  operate  to  create  such  a  contract 
as  will  entitle  O.  &  Co.,  in  a  suit  on  tlie  account  against  B.  &  S.,  to  a  writ  of  attach- 
ment under  Com  p.  Laws  Ariz.  2257,  providing  for  the  issuance  of  that  writ  only 
where  the  plaintitTsues  to  recover  an  indebtedness  upon  a  contract,  express  or  im- 
plied, made  or  payable  in  the  territory,  for  the  direct  payment  of  money. 

Appeal  from  district  court,  Yavapai  county. 
Attachment. 

Heindon  &  Hawkins  and  E.  M.  Sar^ford,  for  appellant.  Rush,  Wdls  A 
Howard,  for  appellees. 

Barnes,  J.  The  statute  (Comp.  Laws,  2257)  authorizes  the  issuing  of 
an  attachment  writ  where  plaintiff  sues  to  recover  "an  indebtedness  upon  a 
contract,  expressed  or  implied,  for  the  direct  payment  of  money,  and  that 
such  contract  was  made  or  is  payable  in  this  territory. "  Plaintiff  in  tliis  case 
was  a  merchant  doing  business  in  California,  and  sold  goods  to  defendants, 
who  were  living  in  this  territory.  It  is  admitted  that  such  sale  of  goods  was 
made  in  California,  and  that  such  contract  would  not  support  an  attachment 
writ.  After  the  sale  was  made,  however,  defendants,  when  pressed  for  pay- 
ment, and  being  unable  to  pay  then,  were  asked  to  acknowledge  the  debt,  and 
did  so  in  the  following  words,  in  writing: 
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"Presoott,  November  16,  1885. 
"The  above  balance,  fourteen  hundred  and  ninety-three  96-100  dollars,  due 
Ordensteiu  &  Co.,  is  correct.  Bones  &  Spenser." 

This  was  written  on  an  account  for  goods  sold,  at  the  place  of  business  of 
defendants,  in  Prescott,  Arizona.  This  writing  is  made  the  basis  of  this  suit, 
and  an  atUichment  writ  was  issued  on  the  ground  that  this  latter  writing  is 
a  contract  made  in  this  territory,  and  payable  here. 

We  have  been  referred  to  many  cases  tending  to  show  that  an  account  stated 
was  a  new  contract  at  common  law,  and  that  the  above  writing  creates  an 
account  stated.  At  common  law,  when  an  amount  due  on  an  open  account 
was  agreed  upon,  then  the  law  implied  a  promise  to  pay  that  particular 
amount.  So,  when  goods  were  sold  and  delivered,  the  law  implies  a  contract 
to  pay  the  price  for  them.  It  is  insisted  that,  being  an  account  stated,  it  be- 
came an  implied  contract  to  pay,  and,  made  in  this  territory,  brings  the  action 
within  the  attachment  laws.  While  much  has  been  said  and  written  by  way 
of  argument  which  sustains  this  view,  yet  a  careful  analysis  of  an  account 
stated  at  common  law  leads  to  the  conclusion  that  it  amounts  to  a  solemn  ad- 
mission of  the  fact  of  indebtedness,  which,  if  proved,  makes  unnecessary  other 
evidence  of  the  indebtedness,  rather  than  that  it  is  a  new  contract. 

It  is  said  in  Chance  v.  Trafford,  116  Mass.  532:  "An  account  stated  is  an 
acknowledgment  of  the  existing  condition  of  liability  between  the. parties. 
From  it  the  law  implies  a  promise  to  pay  whatever  balance  is  thus  acknowl- 
edged to  be  due.  It  thereby  becomes  a  new  and  unpaid  cause  of  action,  so 
far  as  that  a  recovery  may  be  had  upon  it  without  setting  forth  or  proving 
the  separate  items  of  liability  from  which  the  balance  results."  This  case, 
therefore,  treats  it  rather  as  an  admission  of  a  fact  than  as  a  contract,  and  the 
case  decides  that  the  statute  of  limitations  begins  to  run  from  the  date  of  the 
last  item  of  the  account.  The  account  stated  is  not  a  new  promise,  to  bring 
an  account  within  the  statute  of  limitations.  To  the  same  effect  is  White  v. 
Campbell,  25  Mich.  463. 

-  If  an  account  stated  is  not  a  new  promise,  to  bring  an  open  account  within 
the  statute  of  limitations,  a  fortiori,  it  is  not  a  contract  mado  in  this  territory, 
for  goods  sold  out  of  the  territory,  to  sustain  an  attachment.  This  is  a  sum- 
mary remedy,  and  a  plaintiff  must  clearly  come  within  its  provisions  to  in- 
voke its  powers.  Eck  v.  Hoffman,  55  Oal.  502;  Dulton  v.  87ielton,  3  Cal.  206. 
By  the  paper  sued  on  in  this  case  the  defendants  simply  say :  "  The  above  bal- 
ance due  is  correct."  This  is  a  solemn  admission  of  indebtedness,  which 
could  only  be  questioned  for  mistake  or  fraud;  but  it  is  simply  an  admission 
by  defendants  that  they  owe  plaintiff  a  certain  amount  for  the  goods  sold  as 
stated  in  the  account.  The  parties  intended  no  more  than  that.  Gooding  v. 
Hingston,  20  Mich.  441.  There  is  a  broad  distinction  between  an  " admission" 
and  a  "contract."  Nothing  short  of  a  contract  made  or  payable  in  this  terri- 
tory gives  the  right  to  a  writ  of  attachment.  We  do  not  think  this  paper  is 
more  than  an  admission  of  indebtedness.  It  does  not  change  the  nature  of 
the  old  contract,  or  make  a  new  one  in  this  territory,  but  it  dispenses  with 
proof  of  the  account. 

The  judgment  of  the  district  court  dissolving  the  attachment  is  affirmed. 

Porter,  J.,  concurs. 


(71  Cal.  645) 

McCue  V,  Superior  Court  of  Marin  Co.    (No.  11,802.) 

{Supreme  Court  of  QjUifomia.    January  14,  1887.) 

Bjvtiew — Writ  op— When  It  Lies. 

A  writ  of  review  will  not  lie  where  an  appeal  lies  which  is  not  available  because 
the  time  for  talcing  it  has  elapsed. 
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In  bank.    Writ  of  review. 

James  S.  MeCue,  in  pro,  per. ,  for  petitioner.    Joseph  Kirk,  for  respondent. 

By  the  Court.  The  writ  must  be  dismissed.  The  writ  will  not  lie 
where  there  is  an  appeal;  and,  if  there  is  an  appeal,  but  the  time  for  taking 
it  has  elapsed,  the  writ  will  not  lie.  In  re  Stuttmeister,  12  Pac.  Bep.  270; 
Miliken  v.  Huber,  21  Oal.  166;  Bennett  v.  Wallace,  43  Cal.  25. 

Writ  dismissed. 

MoFabland,  J.,  (concurring.)  I  concur  in  the  Judgment;  but,  in  my 
opinion,  there  might  be  a  case  where,  on  account  of  unusual  circumstances, 
a  writ  of  review  would  lie,  although  there  had  been,  at  one  time«  a  right  of 
appeal,  as  intimated  in  Kimple  v.  Superior  Court  of  San  Francisoo,  66  Cal. 
136;S.  C.  4Pac.  Bep.  1149. 

(2  Cal.  Unrep.  736) 

People  v.  Fbink.    (No.  20,251.) 

{Supreme  Court  of  Calif omia,    January  15,  18S7.) 

Obimtkal  Law— Appbai/^Delay  in  PiEBFECTiva^DxsMiesAL. 

Under  Pen.  Code  Cal.  3  1246.  requiring  the  clerk  with  whom  the  notice  of  appeal 
is  filed,  within  10  days  thereafter,  or  within  10  days  after  the  settlement  of  the  bill 
of  exceptions,  to  transmit  to  the  clerk  of  the  appellate  court  a  copy  of  the  record,  an 
appeal  will  be  dismissed  on  a  showing  by  certificate  of  the  clerk  below  that  fonr 
years  have  elajncd  since  the  taking  of  tlie  appeal ;  that  defendant  has  never  re- 
quested the  clerk  to  make  up  a  transcript;  tliat  tlie  bill  of  exceptions  has  never  been 
filed,  though  settled ;  and  that  no  transcript  has  been  sent  to  the  supreme  court. 

In  bank.    Appeal  from  supreme  court,  Stanislaus  county. 

Defendant  was  adjudged  guilty  of  libel,  sentenced,  and  took  an  appeal  from 
the  judgment  and  order  denying  a  new  trial.  Respondent  moved,  on  certifi- 
cate of  the  clerk  of  court  below,  for  a  dismissal,  showing  that  more  than  four 
years  had  elapsed  since  appeal  taken;  that  defendant  had  never  requested  the 
clerk  to  send  up  a  transcript  of  the  judgment  and  proceedings;  that  the  bill 
of  exceptions  had  never  been  filed  by  defendant,  tliough'settled,  and  no  tran- 
script had  been  sent  to  the  supreme  court  by  the  clerk  of  the  superior  court. 

Section  1246,  Pen.  Code  Gal.,  requires  the  clerk  with  whom  the  notice  of 
appeal  is  filed,  within  10  days  thereafter,  or  within  10  days  after  the  settle- 
ment of  the  bill  of  exceptions,  to  transmit  to  the  clerk  of  the  appellate  court 
a  copy  of  the  notice  of  appeal,  record,  bills  of  exception,  and  instructions  given 
and  refused;  and  section  1249,  Pen.  Code  Cal.,  empowers  the  appellate  court 
to  dismiss  the  appeiU,  if  section  1246  is  not  complied  with. 

P.  J.  Hmen  and  Wright  cfe  Hazen,  for  appellant.  T.  A.  ColdtoeU,  Dist. 
Atty.,  for  the  People. 

By  thb  Ck>usT.    Motion  to  dismiss  appeal  granted. 

(71  Cal.  641) 

LovELAND  t?.  Garner  and  others.    (No.  11,374.) 

(Supreme  Qturt  of  California.    January  14,  1887.) 

1.  Corporations— MiNiKO  CoMPANisa—liBPORTs— Liability  of  DiiiBCTOBa-»A.cn  Oal. 
1880,  Paob  134. 

The  California  statute  (Acts  1880.  p.  134)  regulating  the  conduct  of  mining  busi- 
ness, and  requiring  the  directors  of  corporations  organized  for  that  purpose,  under 
a  joint  and  several  penalty  of  $1,000,  recoverable  by  any  stockholder,  to  post  in  a 
conspicuous  place  in  the  offlce  of  the  company,  on  the  first  Monday  of  each  month 
a  dufy-verified  and  itemized  account  or  balance-sheet  for  the  preceding  month,  is 
penal  in  its  character;  and,  as  it  does  not  specifically  declare  that  the  penalty  may 
be  recovered  for  each  failure  to  comply  with  its  requirements,  there  can  be  but  one 
recovery  for  all  such  failures  prior  to  the  commencement  of  suit. 
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2,  Qui  Tax  and  Pbnal  Acnoirs— Plbadivg — Statutory  Duties. 

The  joining  in  one  action  of  several  matters  of  fact  which  show  as  many  failures 
to  perform  a  duty  enjoined  by  law,  and  claiming  the  legal  right,  as  a  conclusion  of 
law,  to  recover  a  penalty  for  each,  when  the  law  itself  allows  toe  recovery  of  only 
one  penalty  for  one  and  all  of  such  violations,  is  not  a  joining  of  several  distinct 
causes  of  action. 

8.  AfPBAI/— WaIVER—PlKADING— AXEMDMENT  AFTER  DeVURRER  SuerTAlNED. 

AVhere  a  demurrer  to  a  complaint  has  been  sustained,  if  the  plaintiff  files  an 
amended  complaint,  in  which  he  unites  and  pleads  anew  in  one  count  all  the  causes 
of  action  whico  he  had  pleaded  in  his  first  complaint  in  separate  counts,  he  waives 
his  right,  on  appeal  from  an  order  sustaining  a  demurrer  to  the  amended  oom- 
plain^  to  object  to  the  ruling  on  the  demurrer  to  the  original  complaint. 

Gomiuissioners'  decision. 

In  bank.    Appeal  from  superior  court,  San  Bernardino  county. 
Ear  grave  <&  Qray^  for  appellant.    Byron  Waters  and  Harris  de  Allen,  for 
respondents. 

FooTE,  0.  The  plaintiff  brought  his  action  to  recover  from  the  defendants 
$7,000,  as  liquidated  demands,  for  their  seven  distinct  failures  to  comply  with 
the  provisions  of  a  certain  act  of  the  California  legislature  in  reference  to  the 
carrying  on  and  conducting  the  business  of  mining.  The  act  referred  to  is 
to  be  found  in  St.  1880,  p.  184. 

The  complaint  first  filed  in  the  action  contained  seven  distinct  counts  upon 
as  many  alleged  causes  of  action,  each  claiming  the  right  to  recover  of  the  de- 
fendants a  penalty  of  ^ItOOO'for  their  separate  failures,  on  the  first  Mondays 
of  seven  different  months,  "to  have  the  reports  and  accounts  current  made 
and  posted,"  as  in  the  first  section  of  the  act  provided.  The  defendants  de- 
murred to  that  complaint,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  because  the  caused  of  action  as  set  out 
were  impropf^rly  united  with  each  other.    The  demurrer  was  sustained. 

The  plaintiff  then  filed  an  amended  complaint,  in  which  was  charged  in  one 
count  seven  distinct  failures  on  the  part  of  the  defendants,  on  the  first  Mon- 
days of  as  many  different  months,  "to  have  the  reports  and  accounts  current 
made  and  posted,"  as  required  by  the  statute  heretofore  mentioned;  and  de- 
maud  was  made  for  the  recovery  of  a  penalty  of  61,000  for  each  failure  on 
the  part  of  the  defendants  to  comply  with  their  alleged  obligations  under  that 
statute.  Tliat  pleading  also  was  demurred  to,  on  the  ground  that  it  did  not 
state  fact^  sufficient  to  constitute  a  cause  of  action,  and  that  several  causes 
of  action  were  impmperly  united,  and  the  court  sustained  the  demurrer. 

The  plaintiff  declining  to  amend  his  pleading,  judgment  for  costs  was  ren- 
dered for  the  defendants,  and  from  that  this  appeal  was  taken. 

The  ruling  sustaining  the  first  demurrer  cannot  now  be  attacked,  for  the 
reason  that  afterwai*ds  the  plaintiff  filed  an  amended  complaint,  in  which  be 
united  and  pleaded  anew  in  one  count  all  the  causes  of  action  which  he  had 
in  his  first  complaint  pleaded  in  separate  counts,  and  thus  waived  his  right 
to  object  to  such  action  of  the  court.    Hugely  v,  Hagely,  9  Pac.  Bep.  305. 

The  further  contention  of  the  defendants  is  that,  upon  a  fair  construction 
of  the  statute  upon  which  the  action  was  predicated,  it  will  be  found  to  con- 
tain no  warrant  for  a  recovery  of  more  than  one  penalty  of  $1,000,  even  if 
they  should  have  neglected  for  any  number  of  months  to  comply  with  its  re- 
quirements, and  that  the  amended  complaint  is  demurrable  because  it  states, 
joined  together,  several  instances  of  their  violation  of  that  statute,  and  de- 
mands judgment  for  $1,000  for  each  violation. 

So  much  of  that  act  as  is  necessary  to  be  considered  for  the  purposes  of  this 
controversy  reads  as  follows: 

"Section  1.  It  shall  be  the  duty  of  the  directors,  on  the  first  Monday  of  each 
and  eveiy  month,  to  cause  to  be  made  an  itemized  account  or  balance-sheet 
for  the  previous  month.    ♦    ♦    ♦    Such  account  or  balance-sheet  shall  be 


Digitized  by 


Google 


618  PACIFIC   REPORTER.  [Cttl. 

verified  under  oath  by  the  president  and  secretary,  and  posted  in  some  con- 
spicuous place  in  the  office  of  the  company.    ♦     ♦    ♦  »* 

"Sec.  3.  In  case  of  the  failure  of  the  directors  to  have  the  reports  and  ac- 
counts current  made  and  posted  as  in  the  first  section  of  this  act  provided, 
they  shall  be  liable,  either  severally  or  jointly,  to  an  action  by  any  stock- 
holder, in  any  court  of  competent  jurisdiction,  complaining  thereof,  and,  on 
proof  of  such  refusal  or  failure,  such  complaining  stockholder  shall  recover 
judgment  for  one  thousand  dollars  liquidated  damages,  with  costs  of  suit." 

It  will  be  perceived  that  this  act  is,  in  its  nature,  penal,  and  does  not  spe- 
cifically declare  that  for  each  failure  to  comply  with  its  requirements  a  penalty 
may  be  recovered.  Nor  does  it  declare  thateach  refusal  or  neglect  of  that 
kind  shall  render  the  directors  liable  for  a  penalty.  It  would  therefore  seem 
that,  under  its  provisions,  the  stockholder  or  stockholdei-s  might,  at  their 
election,  either  proceed  against  the  directors  for  a  single  delinquency,  or 
might  forbear  to  do  so  until  more  than  one  dereliction  of  duty  on  the  part  of 
their  trustees  (so  to  speak)  had  "Occurred;  but  in  neither  event  could  more 
than  one  penalty  be  recovered. 

But,  while  this  is  the  reasonable  and  unstrained  view  to  be  taken  of  the 
law  relative  to  the  extent  of  the  liability  of  the  directors,  it  does  not  follow 
that  the  amended  complaint  did  not  contain  a  sufficient  statement  of  facts 
to  constitute  a  cause  of  action,  or  that  the  demurrer  should  have  been  sus- 
tained on  the  alleged  ground  that  several  causes  of  action  were  in  that  plead-  • 
ing  improperly  joined.  The  joining  of  several  matters  of  fact  together 
which  show  as  many  failures  to  perform  a  duty  enjoined  by  law,  and  claim- 
ing the  legal  right  (which  is  but  a  conclusion  of  law)  to  recover  a  penalty  for 
each,  when  the  law  itself  only  allows  the  recovery  of  one  penalty  for  one  and 
all  of  such  violations,  is  not  a  joining  of  several  distinct  causes  of  action. 

The  plaintiff  is  entitled  to  recover  if  he  has  alleged,  and  can  prove,  the  de- 
fendants to  Iiave  been  guiily  of  failure,  on  the  first  Monday  of  any  one  month, 
"to  have  the  reports  and  accounts  current  made  and  posted  as  in  the  first  sec- 
tion of  this  act  provided,"  or  if  they  have  so  failed  on  the  first  Monday  of  any 
other  or  all  other  months;  and  hence  the  statement  of  seven  violations  of  the 
statute  of  the  same  kind,  although  he  may  join  them  together  in  his  complaint, 
and  claim  to  recover  a  penalty  for  each,  is,  under  the  statute,  a  statement  of 
but  one  cause  of  action.  In  other  words,  as  the  statute  in  terms  provides  for 
but  a  single  penalty  of  $1,000,  no  other  or  greater  sum  can  be  recovered,  al- 
though violations  of  the  statute  may  have  been  frequent.  But' it  does  not 
follow  from  this  that  the  plaintiff  may  not  join  together  in  one  coCmt  several 
of  such  alleged  violations,  and  prove  any  one  of  them  in  his  poweK  ^s  they 
constitute  separately  or  together  but  one  cause  of  action.  '^ 

We  are  therefore  of  opinion  that  the  judgment  should  be  reversed.  ai»d  the 
cause  remanded ;  the  defendants  to  be  allowed,  if  so  advised,  to  answe^  the 
amended  complaint.  v 

We  concur:    Belcher,  C.  C;  Searls,  C.  \ 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  cause  remanded,  with  leave  to  defendants  to  answer  ^ 
the  amended  complaint. 


(71  Cal.  637) 

Hancock  o.  Hubbell.    (No.  11,501.) 

{Supreme  Omri  of  Chlifornia.    January  14,  1887.) 
1.  Damages— Breach  op  Costract — Plea din«— Evidence. 

In  an  action  for  a  brcacli  of  contract  by  defendant,  to  give  plaintifTa  certain  time 
in  which  to  take  up  tax  certiticates,  by  reason  of  which  breach  a  third  person  has 
obtaine<l  tax  deeds  of  the  land,  and  caiised  the  same  to  be  recorded,  and  has  brought 
an  action  against  plaintiff  to  guiet  the  title  to  said  laud,  in  the  absence  of  an 
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allegation  in  the  complaint  that  plaintiff  has  lost  possession  of  it,  it  is  incompetent 
to  introduce  proof  tending  to  show  the  value  of  the  rents  and  profits  of  such  land, 
as  a  foundation  for  a  judgment  against  the  defendant  for  the  loss  of  it6  possession. 

2.  Same— Pboxim ATE  Caose— Special  Damage. 

The  action  to  quiet  title  was  not  a  proximate  or  necessary  result  of  the  breach, 
and,  no  special  damages  being  pleaded,  evidence  of  expenses  and  attorney's  fees  in 
that  cause  is  inadmissible. 

3.  Tbustb — Evidence  to  Establish. 

A  trust  to  purchase  lands  at  ta^«8ale,  and  restore  them  to  their  owner,  is  not  es- 
tablished by  an  agreement,  just  before  the  time  of  redemi)tion  expired,  to  extend  the 
periodof  redemption  a  month  beyond  the  statutory  limit. 

4.  Pleading — Amendment  During  Trial  Necessitating  Continuance. 

After  a  trial  has  been  in  progress  several  days,  and  the  plaintiff  had  been  fully 
advised  early  in  the  proceedings  that  the  defendant  considered  the  complaint  de- 
fective, it  is  not  an  abuse  of  the  coart*s  discretion  to  refuse  the  plaintiff  an  amend- 
ment which,  if  granted,  would  have  necessitated  a  continuance. 
6.  NoNsuir— Plaintiff  Entitled  to  Nominal  Damages. 

Where,  in  an  action  to  recover  damages  for  breach  of  contract,  no  damages  are 
proven,  but  a  breach  is  established,  the  plaintiff  is  entitled  to  a  judgment  for  nom- 
inal damages  and  costs,  and  it  is  error  to  order  a  nonsuit. 

In  bank.     Appeal  from  superior  court,  Los  Angeles  county. 

Plaintiff  alleges  that,  February  21,  1880,  he  was  the  owner  and  in  the 
possession  of  certain  real  estate;  that,  about  the  time  it  was  to  be  sold  for 
delinquent  taxes,  plaintiff  agreed  to  let  it  be  sold  therefor,  and  that  defend- 
ant should  buy  it  in,  and  hold  the  title  in  trust  for  plaintiff;  that  it  was 
accordingly  sold  February  24,  1880,  to  defendant;  that  on  February  21.  1880, 
defendant  agreed  to  give  plaintiff  till  March  24,  1880,  to  redeem;  that  March 
23,  1880,  plaintiff  delivered  the  amount  due,  but  defendant  refused  to  accept 
the  tender,  and  had  in  fact  assigned  the  certificate  to  John  Anderson,  in  vio- 
lation of  his  contract;  that  Anderson  obtained  the  tax  deeds,  which  were  re- 
corded; that  the  title  of  record  still  stands  in  Anderson,  who  has  brought  suit 
to  quiet  title;  and  that  tlie  value  of  the  land  is  #50,000;  and  prays  for  dam- 
ages in  the  sum  of  $50,000.  The  instrument  on  which  the  trust  was  sup- 
ported is  as  follows  •. 

"Los  Angeles,  February  21,  1880. 

"It  is  understood  and  agreed  that  Henry  Hancock  may  redeem  the  land 
assessed  to  Sylvester  Bryant,  [estate  of,]  and  that  assessed  to  John  Hancock, 
for  the  fiscal  year  ending  June  80, 1880,  in  San  Bernardino  county,  purchased 
at  the  last  tax  sale,  on  or  before  March  24,  1880,  by  paying  the  amount  paid 
out,  and  20  per  cent,  thereon;  but  the  said  time  shall  not  extend  beyond  said 
date,  to-wit,  March  24, 1880,  time  being  the  essence  of  this  agreement. 

"S.  C.  Hubbell." 

On  the  third  day  of  the  trial  plaintiff  asked  leave  to  amend  his  complaint 
80  as  to  set  forth  special  damages,  money  paid  out  for  counsel  fees,  and  costs 
in  suit  to  quiet  title.  The  defendants  objected,  on  the  ground  that,  if  they 
are  allowed  to  amend,  it  necessitates  a  continuance.    Motion  denied. 

i.  Quint  and  Barclay  cfe  Wilson,  for  appellant..  Chapman  <&  Hendrick, 
for  respondent. 

FooTE,  C.  This  is  an  appeal  from  a  judgment  of  nonsuit  and  an  order  re- 
fusing a  new  trial.  We  have  carefully  examined  the  record  and  all  the  au- 
thorities cited  by  counsel.  The  complaint  alleged  that  the  plaintiff  was  in 
possession  of  certain  lands  involved  in  this  controversy,  but  did  not  aver  that 
be  had  ever  lost  possession  thereof,  therefore  it  was  not  competent  to  intro- 
duce proof  tending  to  show  the  value  of  the  rents  and  profits  of  such  land,  as 
a  foundation  for  a  judgment  against  the  defendant  for  the  loss  of  its  posses- 
sion. 

No  special  damages  were  pleaded;  hence  the  evidence  offered  of  expenses, 
attorney  fees,  etc.,  which  were  not  the  proximate  result  of  the  violation  of 
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the  contract,  or  which,  in  the  ordinary  course  of  things,  would  not  have  been 
likely  to  result  therefrom,  was  properly  excluded. 

The  trust  alleged  was  not  proved  by  competent  and  legal  evidence,  as  the 
written  agreement,  which  was  tlie  only  legal  proof  of  its  existence  offered, 
did  not  tend  to  establish  it. 

The  court  did  not  abuse  the  discretion  vested  in  it  by  law  in  refusing  the 
plaintiff's  application  to  amend  his  complaint.  The  trial  had  been  in  prog- 
ress for  several  days,  the  plaintiff  was  fully  advised  early  in  the  course  of  the 
proceedings  that  the  defendant  considered  the  complaint  defective,  and  the 
latter  made  that  fact  evident  by  repeated  objections  to  the  introduction  of  ev- 
idence tending  to  prove  damages  claimed  to  have  been  suffered  by  the  former. 
It  is  plain  that  a  continuance  would  have  been  the  result  had  leave  been 
granted  to  amend,  which  result  would  not  have  been  caused  by  any  fault  of 
the  defendant.     Graham  v.  Stewart,  9  Pac.  Rep.  655. 

But  the  plaintiff  claims  that  it  was  his  right  to  have  the  jury  pass  upon  the 
question  whether  or  not,  upon  the  evidence  before  them  of  a  breach  of  con- 
tract, he  was  entitled  to  a  verdict  for  nominal  damages.  We  think  the  evi- 
dence did  show  a  violation  by  the  defendant  of  his  contract  with  the  plaintiff 
to  permit  the  latter  to  redeem  certain  lands  sold  at  tax  sale;  the  former  hav- 
ing possession  of  the  certificates  of  such  sale  at  the  time  the  contract  was  en- 
tered into,  such  redemption  to  take  place  within  a  certain  specified  time. 
Although  the  record  does  not  show  that  any  proof  was  offered,  which  was 
admissible  under  the  pleadings,  that  any  actual  damages  were  suffered  by  the 
plaintiff  from  the  breach  of  the  contract  on  the  part  of  the  defendant,  yet,  as 
the  contract  was  proved  to  have  been  violated,  the  former  was  entitled  to 
have  the  jury  determine,  upon  a  proper  charge  of  the  law  by  the  court,  whether 
or  not  they  would  render  a  verdict  for  nominal  damages  in  his  favor.  And, 
if  they  had  returned  a  verdict  for  the  plaintiff  for  nomimil  damages,  a  judg- 
ment therefor  would  have  been  proper.  Brovmer  v.  Davis,  15  Cal.  9-11;  Sedg. 
Dam.  (7th  Ed.)  71,  72,  note  B,  and  cases  cited.  The  judgment  of  nonsuit 
was  therefore  wrong,  and  the  court  should  have  granted  a  new  trial  upon  the 
plain  tiff*  s  motion. 

The  judgment  carried  with  it  the  right  of  the  defendant  by  legal  process  to 
enforce  payment  from  the  plaintiff,  or  satisfaction  by  sale  of  his  property,  of 
the  sum  of  J|232.90,  recovered  by  the  former  against  the  latter  for  costs.  To 
that  extent  the  plaintiff's  rights  were  prejudiced;  but  it  is  apparent  from  the 
record  that  the  plaintiff,  upon  a  new  trial,  would  not  be  entitled  to  anything 
more  than  a  judgment  for  nominal  damages,  which,  while  it  would  relieve 
him  of  the  payment  of  costs  to  the  defendant,  would  not  give  him  the  right 
to  enforce  the  payment  of  his  own  costs  from  the  latter. 

For  these  reasons  we  are  of  the  opinion  that  the  order  denying  a  new  trial 
'should  be  reversed,  unless  the  defendant  will  remit  the  sum  of  $232.90,  which 
he  has  recovered  for  his  costs,  etc.,  against  the  plaintiff;  but,  upon  that  being 
done  by  the  defendant,  the  order  should  be  affirmed. 

The  appeal  from  the  judgment,  not  having  been  taken  within  the  statutory 
period  of  time,  cannot  be  considered. 

We  concur:    Seabls.  C;  Belcheb,  0.  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  the  ap- 
peal from  the  j  udgment  is  dismissed.  Order  reversed,  unless  defendant,  within 
80  days,  remits  the  sum  of  $232.90,  which  being  done,  the  order  should  stand 
affirmed.    Said  remittance  to  be  filed  with  the  clerk  of  this  court. 
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San  Maroial  Land  A  Imp.  Co.  and  others  9.  Stapletok. 

{Supreme  (Jourt  of  New  Mexico,    January  6,  1887.) 

Appbal—Eqditt— Dbcres  not  Wahramted  bt  Bill— £bmakd  fob  Amsitdmbnt. 

Where  complainants  have  A  led  a  bill,  relying  for  relief  upon  certain  grounds 
alleged  therein*  and  have  obtained  a  decree  in  their  favor  upon  such  grounds, 
which  cannot  be  sustained  upon  the  grounds  on  which  it  was  granted,  t^t^y  cannoc 
have  such  decree  sustained  on  appeal  on  other  grounds  than  those  relied  upon  in 
their  bill,  although  the  same  may  show  a  cause  for  relief^  but  the  cause  will  be  re- 
manded, with  leave  to  amend ;  otherwise  to  dismiss. 

Appeal  from  district  court,  Socorro  county. 

Bill  to  enjoin  sale  under  a  mortgsige.  Judgment  for  complainants.  De- 
fendant appeals. 

F'iske  <&  Warren  and  li,  T,  Posey,  for  appellant,  Stapleton.  Bell  <&  Fields 
for  appellees,  San  Marcial  Land  &  Imp.  Go.  and  othei-s. 

Henderson,  J.  Complainants  filed  their  bill  in  the  district  court  for  So- 
corro county  on  the  ninth  day  of  November,  1383,  in  which  they  make  the  fol- 
lowing allegations,  in  substance:  That  on  the  twenty-fifth  day  of  July,  1882, 
appellant,  Stapleton,  by  deed  of  that  date,  conveyed  the  lands  described  in  the 
bill  to  appellee  Zimmerman,  tHking  a  note  for  62,000  for  the  deferred  pay- 
ment of  the  purchase  money  on  the  sale, — ^the  execution  by  Zimmerman  of  a 
mortgage  of  that  date  as  security  therefor;  that  Zimmerman  afterwards  sold 
and  conveyed  the  same  lands  to  appellee  corporation  by  deed  of  general  war- 
ranty, and  that  Zimmerman  was  the  holder  of  a  large  majority  of  the  capital 
stock  of  the  corporation;  that  appellant,  by  his  deed  to  Zimmerman,  cove- 
nanted and  guarantied  that  he,  the  appellant,  had  not  himself  committed,  or 
permitted  others  to  commit,  any  act  in  anywise  impairing  or  affecting  the 
title  to  said  land,  or  any  portion  tliereof ;  that  appellant  is  insolvent;  that  he 
had  executed  a  certain  mortgage  of  the  same  land,  dated  October  24, 1866,  to 
one  Charles  P  Clever,  to  secure  the  payment  of  certain  notes  therein  de- 
scribed, aggregating  the  sum  of  $4,950,  and  which  mortgage  was  recorded  in 
the  recorder's  otFice  of  Socorro  county,  and  remains  unsatisfied  and  a  cloud 
upon  appellees'  title,  and  a  breach  of  the  above  alleged  warranty  of  appellant; 
that  appellant  was  advertising  and  threatening  to  sell  the  mortgaged  lands  on 
November  16, 1888,  under  the  power  of  sale  contained  in  the  mortgage  to  him 
from  Zimmerman,  and  the  prayer  of  tae  bill  is  for  injunction  restraining  the 
pale,  and  for  general  relief. 

On  January  2,  1884,  appellant  filed  his  plea  and  answer.  The  plea  set  up 
the  territorial  statute  of  limitations  of  February  1,  1858,  against  the  Clever 
mortgage.  The  answer  admits  the  conveyance  by  appellant  to  Zimmerman, 
and  the  note  and  mortgage  from  Zimmerman  to  him,  but  avers  that  the  deed 
from  him  to  Zimmerman  was  a  quitclaim  conveying  only  the  title  he  then  had, 
and  denied  that  the  alleged  guaranty  enlarged  the  title  conveyed.  He  also 
denied  that  the  alleged  breach  of  the  guaranty  impaired  or  affected  the  title 
conveyed  by  th*^  deed,  or  that  he  was  insolvent.  It  is  admitted  that  the  appel- 
lant had  advertised  and  was  about  to  offer  the  lands  for  sale  under  the  power 
contained  in  the  mortgage,  and  prayed  for  the  dissolution  of  the  temporary  in- 
junction, and  the  dismissal  of  the  bill. 

The  cause  was  submitted  on  the  pleadings,  and  thereupon  the  court  ren- 
dered  a  final  decree  making  the  injunction  perpetual  restraining  appellant 
from  selling  the  lands  under  the  Zimmerman  mortgage.  From  this  decree 
an  appeal  was  taken  to  this  court. 

The  chancellor,  in  deciding  the  cause,  reduced  his  findings  to  writing,  which 
have  been  copied  into  the  transcript,  and  constitute  a  portion  of  the  record  be- 
fore us.    From  this  opinion  it  seems  that  the  sole  ground  for  the  decree  per* 
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petually  restraining  a  sale  under  the  Zimmerman  mortgage  was  the  alleged 
breach  of  the  covenant  of  warranty  or  guaranty  against  incumbrance  con- 
tained in  the  deed  from  appellant  to  Zimmerman  on  account  of  the  Clever  mort- 
gage. Counsel  for  appellees,  in  a  commendable  spirit  of  fairness,  in  open 
court,  concedes  that  the  court  below  was  in  error  in  enjoining  the  sale  for  the 
reasons  stated  in  the  opinion,  but  insists  that  the  decree  is  nevertheless  cor- 
rect, although  a  wrong  reason  was  given  in  making  it.  He  now  urges  upon 
our  consideration  that,  although  the  bill  does  not,  in  specific  terms,  allege  the 
power  in  the  mortgage  to  have  been  so  loosely  and  indefinitely  frame:!  t'lat 
it  could  not  have  been  enforced,  still  that  it  is  our  duty,  in  the  absence  of  any 
allegation  whatever  of  oppression,  fraud,  injustice,  or  injury  to  complainants 
in  any  way  so  far  as  their  equities  are  concerned  arising  out  of  the  power  con- 
ferred by  Zimmerman,  to  uphold  the  decree,  if,  in  our  judgment,  such  power 
was  incapable  of  enforcement  in  the  manner  threiitened  by  appellant. 

Without  further  inquiry  into  the  terms  employed  in  the  mortgage  to  cre- 
ate the  power,  we  think  it  sufiicient  to  say  that  the  pleadings,  taken  as  a 
whole,  and  the  judgment  of  the  court  below,  do  not  furnish  the  slightest 
ground  for  supposing  that  the  complainants  sought  the  injunction  and  relief 
prayed  for  and  grant^  on  account  of  the  insufficiency  of  the  power  to  warrant 
a  sale  by  the  trustee.  It  is  not  alleged  that  the  mortgagee  is  aboutto  proceed 
in  an  improper  or  oppressive  manner  to  execute  the  power,  or  that  the  sale 
threatened  would  not  be  authorized  by  the  terms  employed  in  the  mortgage. 
The  oppression  and  injury  alleged  as  impending  grew  out  of  the  facts  stated 
as  grounds  of  equitable  interposition  on  account  of  the  breach  of  the  covenant 
contained  in  the  deed  against  incumbrance. 

"The  court  will  enjoin  a  sale  only  when  the  petitioner's  rights  are  clear  or 
free  from  reasonable  doubt.  He  must  also  show  a  good  reason  for  the  inter- 
ference of  the  court.  He  must  show  that  the  mortgagee  is  about  to  proceed  in 
an  improper  or  oppressive  manner,  and  not  that  he  might  adopt  a  different 
remedy.  In  general,  a  stronger  case  must  be  presented  to  the  court  to  obtain 
an  Injunction  against  a  proposed  sale  under  a  power  than  to  obtain  a  decree 
setting  it  aside,  after  it  is  made. "    -1  Jones,  Mortg.  §  ^805. 

If  it  be  true,  as  stated  by  the  learned  author  of  the  text  above  quoted,  that  it 
is  necessary,  in  order  to  enjoin  a  sale  under  a  power,  to  "show  a  good  reason 
for  the  interference  of  the  court,"  complainants  have  wholly  failed,  as  the 
only  reason  shown  by  the  bill  is  confessed  by  counsel  for  appellees  to  be  in- 
sufficient. To  affirm  the  decree  below  on  the  ground  contended  for  here  would 
be  in  violation  of  fundamental  principles  in  the  law  of  equity  pleadings. 

"An  original  bill  praying  the  decree  of  the  court  touching  lights  claimed 
by  the  person  exhibiting  the  bill,  in  opposition  to  the  rights  claimed  by  the 
person  against  whom  the  bill  is  exhibited,  must  show  the  rights  of  the  plain- 
tiff or  person  exhibiting  the  bill,  by  whom  and  in  what  manner  he  is  injured, 
or  in  what  he  wants  the  assistance  of  the  court."     Mitf.  Ch.  PI.  65. 

Although  in  bills  inequity  the  same  precision  of  statement  that  is  required 
in  the  pleadings  at  law  is  not  attainable,  yet  it  is  absolutely  necessary  that 
such  a  convenient  degree  of  certainty  should  be  adopted  as  may  serve  to  give 
the  defendant  f  i)ll  information  of  the  case  which  he  is  called  upon  to  answer. 
1  Daniell,  PI.  &  Pr.  421. 

"The  stating  part  of  a  bill  ought  fully  to  unfold  and  expound  the  plaintiff's 
case."    Story,  PI.  §  33.    See,  also,  section  253. 

Had  the  pleader,  in  drawing  the  bill,  relied  in  any  respect  upon  the  insuf- 
ficiency of  the  power  to  warrant  the  mortgagee  in  carrying  it  into  effect  by  a 
sale  as  threatened,  and  had  defectively  or  insufficiently  set  out  the  particular 
reasons  or  grounds,  and  the  defendant  had  answered  or  filed  pleas,  it  would 
have  been  too  late  to  make  the  objection  here;  but  in  th^  record  before  us  the 
power  was  not  assailed,  and  constituted  no  part  of  the  equitable  grounds  al-^ 
leged  for  relief. 
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"The  supreme  court,  in  appeals  or  writs  of  error,  shall  examine  the  record, 
and  on  the  facts  therein  contained  alone  shall  award  a  new  trial,  reverse  or 
affirm  the  judgment  of  the  district  court,  or  jarive  such  other  judgment  as  to 
them  shall  seem  agreeable  to  law."    Section  2190,  Comp.  Laws  N.  M. 

"No  exception  shall  be  taken,  in  an  appeal,  to  any  proceeding  in  the  dis- 
trict court,  except  such  as  shall  have  been  expressly  decided  in  that  court." 
Section  2188.  Comp.  Laws. 

There  is  nothing  in  section  2190,  above  quoted,  authorizing  the  court  to 
hear  the  case  brought  by  appeal  or  writ  of  error,  or  upon  grounds  other  than 
such  as  appear  to  have  been  made  in  the  court  below  and  considered  there,  or 
to  create,  by  construction  or  intendment,  new  and  distinct  issues.  While  it 
is  true  that  section  2188  applies  to  appellant?,  and  denies  to  them  the  right  to 
assign  errors  and  insist  upon  them,  unless  expressly  decided  in  the  district 
court,  it  will  apply  with  equal  force,  by  inference  and  analogy,  to  appellees 
who  seek  to  shift  the  ground  on  which  the  bill  and  decree  stand,  in  order  to 
lay  hold  of  a  surer  footing  in  equity,  when  that  ground  was  not  covered  in 
the  cause  as  it  stood  in  tlie  lower  court. 

The  decree  is  reversed,  with  costs  against  appellees,  and  the  cause  remanded 
for  further  proceedings,  with  leave  to  complainants,  if  they  so  elect,  to  amend 
their  bill,  otherwise  to  dismiss  the  cause. 

Long,  G.  J.,  and  Brink£R,  J.,  concur. 

(71  cal.  481)  j^^^^^  ^  Henry.    (No.  11,521.) 

(Supreme  Court  of  California.    December  29,  1886.) 

PBOMI8SOKY  NOTBS  —  PrOOP  OF  PAROL  CONTBMPORANKOTTS  AGREEMENT — CONSIDER  ATI  ON. 

Ill  an  action  on  a  promissory  note,  by  the  payee,  or  by  one  taking  it  with  fall 
knowledge  of  the  facts,  the  maker  may,  by  way  of  defense,  prove  a  parol  contem- 
poraneous agreement  that,  though  the  face  of  the  note  showed  a  sum  certain,  the 
note  having  been  given  for  the  price  of  a  stack  of  hay,  if  the  value  of  such  ha^v  at  a 
,  fixed  price  per  ton  did  not  amount  to  the  face  of  the  note,  a  rebate  and  credit  was 
to  be  made  m  the  maker's  favor  of  the  difference  between  the  actual  value  of  the 
hay  and  the  face  of  the  note,  and  that,  under  such  agreement,  a  less  sum  is  due 
than  that  sued  for ;  following  former  decision,  U  Pac.  Rep.  385.^ 

In  bank.    Appeal  from  superior  court,  Fresno  county. 
On  rehearing.    Action  on  promissory  note.     See  11  Pac.  Rep.  385. 
Grady  &  Mei^iam  and  E,  E.  Calhoun,  for  appellant.    Nov/rse  A  Church, 
for  respondent. 

Searls,  C.  This  is  an  action  upon  a  joint  and  several  promissory  note, 
made  by  defendant  and  one  \V.  E.  Henry,  on  the  twenty-sixth  day  of  Octo- 
ber, 1883,  for  81,364,  and  interest  at  12  per  cent,  per  annum,  payable  four 
months  after  date,  to  T.  E.  Hughes  or  order,  and  averred  to  have  been  in- 
dorsed to  plaintiff  before  maturity,  and  upon  which  there  is  claimed  to  be  due 
the  sum  of  $321.15,  and  interest  thereon  at  12  per  cent,  per  annum  from  No- 
vember 24,  1884.  Plaintiff  had  a  verdict  and  judgment  as  prayed  for  in  his 
complaint;  from  which  judgment,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.  The  cause  was  decided  by  department  1  of  this  court,  in  an 
opinion  reversing  the  judgment  and  order  appealed  from.  11  Pac.  Eep.  385. 
On  petition  of  respondent,  a  reargument  was  ordered  in  bank,  and  the  cause 
again  comes  np  for  consideration.  The  facts  essential  to  an  understanding 
of  the  question  involved  are  set  out  in  the  former  opinion,  and  need  not  be 
reproduced  here. 

Upon  a  review  of  the  record,  in  the  light  of  the  scrutiny  invoked  Hfc-  the 
proceedings  had  in  the  cause  subsequent  to  the  decision  referred  to,  we  see  no 
just  cause  to  doubt  the  soundness  of  the  views  expressed  in  the  opinion,  or 

>See  note  at  end  of  case. 
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for  ebanging  the  conclusion  reached  therein.  It  is  true  that*  as  a  general 
rule,  parol  evidence  is  not  admissible  to  control,  contradict*  or  vary  a  written 
instrument.  It  is  equally  true  that  there  are  certain  legal  presumptions  in- 
dulged in  favor  of  negotiable  paper,  with  a  view  to  facilitate  its  use  and  ne- 
gotiation in  commercial  transactions,  among  which  are:  (1)  That,  until  the 
contrary  appeal's,  every  negotiable  bill  or  note  is  presumed  to  be  founded  upon 
sutHcient  legal  consideration ;  (2)  that  the  holder  and  possessor  of  a  bill  or 
note  is  the  true  owner:  (3)  that  paper,  properly  indoi'sed,  was  so  indorsed  be- 
fore due;  (4)  that  the  holder  of  a  bill  or  note  took  it  in  the  usual  course  of 
business,  before  maturity,  for  value;  (5)  that  the  maker  of  the  note  is  the 
primary  debtor,  and  that  the  acceptor  of  a  bill  of  exchange  is  primarily  liable 
thereon. 

These  and  other  presumptions,  indulged  by  the  process  of  artificial  reason- 
ing known  as  conclusions  of  law,  and  formulated  for  the  advantage  of  com- 
mercial interests  and  intercourse,  are  not  conclusive,  but  are  liable  to  be  re- 
butted by  parol  evidence  that  the  facts  are  different  from  what  the  law  in 
their  absence  presumes.  The  burden  of  proof  in  such  cases  is  upon  the  party 
v?ho  wishes  to  rebut  the  presumption.  It  is  not  received  to  contradict  or 
vary  the  instrument,  but  to  repel  the  presumptions  of  law  which,  in  the  ab- 
sence of  such  proof,  arise  in  its  favor. 

As  between  the  original  parties  to  a  promissory  note,  or  as  to  one  taking  it 
with  notice  of  the  facts  or  after  maturity,  a  consideration  is  as  essential  to 
its  validity  as  in  case  of  other  contracts.  The  maker  may,  as  to  such  parties, 
defeat  the  note  in  totOf  by  showing  there  was  no  consideration  whatever,  or, 
by  showing  that  there  was  only  a  partial  consideration,  may  pro  tanto  defeat 
a  recovery.    Story,  Prom.  N.  §  187. 

In  making  proof  of  the  want  of  consideration  in  such  cases,  the  maker  of 
the  instrument,  in  effect,  says  that  he  made  the  instrument,  but  that  the  pre- 
sumed legal  effect  does  not  follow,  because  it  lacked  the  consideration  essen- 
tial to  uphold  all  contracts,  whether  verbal  or  in  writing.  It  no  more 
changes  the  contract  than  does  proof  of  payment  or  any  other  defense,  which 
admits  its  execution  and  avoids  its  legal  effect.  A  want  of  consideration 
must  not  be  confounded  with  mere  inadequacy  of  consideration.  The  latter 
cannot  be  set  up  to  defeat  a  note.  To  illustrate:  A.  sells  to  B.  10  horses,  at 
$100  each,  and  takes  his  note.  B.  cannot,  in  an  action  on  the  note  by  the 
payee,  in  the  absence  of  fraud,  show  the  horses  to  have  been  worth  less  than 
the  agreed  price,  and  thus  abridge  the  recovery,  as  it  would  only  establish  an 
inadequacy  of  consideration,  but  he  may  show  that  none  of  the  horses  were 
delivered,  and  thus  defeat  the  recovery;  or  he  may  show  that  five  only  of  ten 
horses  were  delivered,  and  defeat  a  recovery  pro  tanto. 

Apply  the  doctrine  to  the  present  case.  Defendant,  accoi*ding  to  the  testi- 
mony offered,  purchased  a  given  number  of  tons  of  hay,  at  a  given  price  per 
ton,  and  gave  his  note  for  tao  amount.  The  quantity  when  weighed  proved 
to  be  less  by  a  number  of  tons,  which  multiplied  by  the  price  per  ton,  equaled 
$321.15.  If  the  proffered  evidence  stopped  here,  defendant,  as  Jigainst  the 
plaintiff,  if  the  latter  took  with  notice,  would  have  been  entitled  to  a  propor- 
tionate reduction  upon  the  sum  called  for  by  the  note;  and  we  are  unable  to 
see  how  defendant's  rights  are  abridged  by  the  fact  that  the  parties,  not  know- 
ing the  quantity  of  hay,  agreed  that,  if  it  fell  short  of  the  estimated  or  sup- 
posed quantity,  a  corresponding  credit  should  be  given  on  the  note. 

We  are  of  opinion  the  judgment  of  reversal  heretofore  entered  should  stand 
as  the  judgment  in  the  case. 

We  concur:    Bklcheb,  G.  C;  Poote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  and  in  the 
opinion  of  department  1,  (11  Pac.  Kep.  885,)  the  judgment  and  order  are  re- 
versed, and  cause  remanded  for  a  new  trial. 
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NOTE. 

Pboxisbort  Notes.  Faildbs  of  Consideration,  total  or  |>artia1,  or  the  want  of  con- 
sideration, constitute  a  good  defense  to  an  action  on  a  prontiasory  note  between  the  orig- 
inal parties  to  it,  Lancaster  Co.  Nat.  Bank  v.  Huver,  (Pa.)  6  Atl.  Rep.  141 ;  Fleetwood 
V.  Brown,  (Ind.)  9  N.  E.  Rep.  352;  Blacker  v.  Dunbar,  Id.  104;  Fritzler  v.  Robinson, 
(Iowa,)  31  N.  W.  Rep.  61 ,  Security  Bank  v.  Bell,  (Minn.)  21  N.  W.  Rep.  470;  Malte  t. 
Fletcher,  (Mich.)  18  N.  W.  Rep.  228;  Kennedy  v.  Goodman,  (Neb.)  16  N.  W.  Rep.  834; 
Brooks  V.  Hiatt,  (Neb.)  14  N.  W.  Rep.  480:  Torinus  v.  Buckhain.(Minn.)  12  N.  W.  Rep. 
348;  Kansas  Manufg  Co.  v.  Gandy,  (Neb.)  9  N.  W.  Rep.  669;  Dicken  v.MorKan,  (Iowa,) 
7  N.  W.  Rep.  146;  Search  v.  Miller,  (Mich.)  1  N.  W.  Rep.  975 ;  State Sav.  Ass'n  v.  Barber, 
(Gal.)  11  Pac.  Rep. 330;  Davis  v.  Wait,  (Or.)  8  Pac.  Rep.  856;  Bstudillo  v.  Aguirre,  (Cal.) 
5  Pac.  Rep.  109 ;  Staab  ▼.  Ortis,  (N.  M.)  1  Pac.  Rep.  857 ;  and  parol  evidence  is  admissible 
to  show  the  true  consideration,  Buscher  v.  Knapp,  (Ind.)  8  N.  £.  Rep.  283;  Maltz  v. 
Fletcher,  (Mich.)  18  N.  W.  Rep.  228;  Dicken  v.  Morgan,  (Iowa,)  7  N.  W.  Rep.  46;  Tal- 
madge  y.  Stretch,  (Cal.)  4  Pac.  Rep.  15. 


(4  N.  M.  [Gild.]  14) 

Wheeler  v.  Yick, 

{Supreme  C&uri  of  New  Mexico.    January  8, 1887.) 

AppbaX/— Btll  of  ExcEprroNB  and  Reoobd — Tbial  Judos  to  Sbttli— Suocmsos  sror 

AUTHOUZSD. 

The  record  and  bill  of  exceptions  must  be  settled  by  the  judge  who  heard  the 
case,  and  a  judge  who  succeeds  the  trial  judge,  and  has  not  heard  the  case,  has  no 
authority,  under  the  rules  of  the  supreme  court  of  New  Mexico,  to  settle  or  sign  the 
same. 

Error  to  district  oourt,  Colfax  county. 

Frank  Springer,  for  defendant  in  error,  Fick. 

It  is  the  universal  practice,  both  at  common  law  and  under  codes,  that  the 
memoranda  of  matters  excepted  to  be  taken  at  the  time  of  the  occurrence, 
and  that  these  be  formally  embodied  in  a  bill  signed  by  the  presiding  judge 
during  the  term,  or  within  some  short  time  thereafter,  while  the  recollection 
is  yet  fresh.  The  New  Mexico  statute  requires  the  bill  to  be  signed  within 
30  days  after  judgment,  unless  the  time  is  enlarged  by  the  coui-t  or  judge. 
Gomp.  Laws,  §  2198.  This  court  has  limited  the  time  to  10  days  after  entry 
of  judgment,  unless  the  time  is  extended  by  the  court.  Rule  24.  It  was 
never  intended  to  authorize  a  practice  so  vicious  as  has  been  attempted  by  the 
plaintiff  in  error  in  this  case.  The  remarks  of  Chief  Justice  Marshall  on 
this  point  are  very  appropriate:  "The  court  wiU  observe  that  there  is  some- 
thing in  this  proceeding  which  they  cannot,  and  which  they  ought  not  to, 
sanction.  A  bill  of  exceptions  is  handed  to  the  judge  several  weeks  after  the 
trial  of  the  cause,  and  he  is  asked  to  correct  it  from  memory.  The  law  requires 
that  a  bill  of  exceptions  should  be  tendered  at  the  trial.  But  the  usual  prac- 
tice is  to  request  the  judge  to  note  down  in  writing  the  exceptions,  and  after- 
wards, during  the  session  of  the  court,  to  hand  him  the  bill  of  exceptions,  and 
submit  it  to  his  correction  from  his  notes.  If  he  is  to  resort  to  his  memory, 
it  should  be  handed  to  him  immediately,  or  in  a  reasonable  time  after  the 
trial.  It  would  be  dangerous  to  allow  a  bill  of  exceptions  of  matters  depend- 
ent on  memory,  at  a  distant  period,  when  he  may  not  accurately  recollect 
them,  and  the  judge  ought  not  to  allow  it."  Insurance €o,  v.  Lanier,  95  U. 
S.  171.  See,  also,  Comaul  v.  Liddell,  7  Mo.  250;  Williams  v.  Ramsey,  52 
Miss.  859;  Rankin  Co.  Sav,  Bank  v.  Johnson,  56  Miss.  125;  Myer  v.  Binkle- 
man,  5  Colo.  133. 

The  authorities  as  to  the  relative  duties  and  powers  of  the  ex-judge  and 
the  incumbent  judge,  in  cases  of  this  kind,  are  considerably  at  variance.  In 
Michigan  it  has  been  held  that  where  a  party  has  lost  his  exceptions  by  death, 
resignation,  or  removal  of  the  judge,  he  shall  have  a  new  trial.  Scribner  v. 
Qay,  5  Mich.  512;  followed  in  Van  Valkenburg  v.  Rogers,  17  Mich.  322;  Tefft 
V.  Windsor,  Id.  425;  Tucker  v.  Tucker,  26  Mich.  443;  Crittenden  v.  Schemier* 
horn,  35  Mich.  370. 
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In  Indiana,  under  the  provision  of  the  statute,  several  cases  decide  that  an 
ex-judge  cannot  sign  a  bill  of  exceptions.  Smithy.  Baughn  32  Ind.  163, 
also  Ketcham  v.  Hill,  42  Ind.  64;  Toledo,  etc.,  Ry.  Co.  v.  Rogers,  48  Ind. 
427 ;  Mf.Keen  v.  Boord,  60  Ind.  280.  But  these  cases  lose  sight  of  the  distinc- 
tion which  exists  between  ''settling"  the  facts,  and  formally  signing  and  seal- 
ing the  bill;  and  their  reasoning  is  somewhat  shaken  by  the  later  case  of  Lee 
v.  Hills,  66  Ind.  474-482. 

The  supreme  court  of  Wisconsin  has  held  just  as  positively  that  it  is  for 
the  judge  who  tried  the  case  to  settle  the  bill  of  exceptions,  though  out  of 
office.  Felloios  v.Tait,  14  Wis.  156;  Davis  v.  Menasha,  20  Wis.  205;  Hale 
V.  Haselton,  21  Wis.  325. 

In  Pennsylvania  a  judge  out  of  office  may  be  compelled  by  certiorari  to  sign 
and  seal  a  bill  of  exceptions.    Qalbraith  v.  Oreen,  13  Serg.  &  B.  86. 

In  Arkansas,  where  a  case  is  tried  before  a  special  judge,  he  is  the  proper 
one  to  sign  a  bill  of  exceptions,  and  not  the  regular  judge;  and,  if  signed  by 
the  latter,  it  is  a  nullity.  Watkins  v.  State,  37  Ark.  370.  So  in  Illinois. 
David  V.  Bradley,  79  111.  316. 

These  last  authorities  are  in  harmony  with  the  principle  laid  down  in 
Tidd*s  Practice,  (page  863.)  that  bills  of  exception  must  be  signed  by  the 
judge  before  whom  the  case  was  tried.  See,  also.  Law  v.  Jackson,  8  Cow. 
746. 

In  New  Mexico  the  practice  is  governed  by  the  rule  of  the  supreme  court. 
There  is  no  authority,  either  in  the  statutes  or  rules,  for  settling  a  bill  of  ex- 
ceptions upon  affidavits.  When  rule  24  declares  that  the  record  and  bill  of 
exceptions  shall  be  submitted,  etc.,  "to  the  district  judge,  hrfore  whom  the 
judgment  was  obtained,  for  settlement,'*  it  does  not  mean  that  some  other 
judge,  before  whom  the  judgment  was  not  obtained,  and  who  has  no  personal 
knowledge  of  what  occurred  upon  the  trial,  shall  try  and  determine,  for  pur- 
poses of  review,  upon  ex  parte  statements,  what  was  the  true  history  of 
the  trial  outside  of  the  record.  Our  rule  adopts  the  Wisconsin  and  Pennsyl- 
vania practice  in  preference  to  that  of  Michigan  and  Indiana,  and  that  is 
the  end  of  discussion  on  the  subject. 

Fiske  &  Warren,  for  plaintiff  in  error,  Wheeler. 

Brinker,  J.  This  is  a  motion  to  strike  out  the  record  and  bill  of  excep- 
tions. On  the  thirtieth  day  of  April,  1885,  plaintiff  recovered  a  judgment  in 
the  district  court  of  CJolfax  county  against  defendant,  in  an  action  of  assump- 
sit, for  the  sum  of  Sl,800.  On  the  same  day  defendant  filed  his  motion  for 
a  new  trial,  which  was  then  overruled,  and  leave  was  given  him  until  the 
first  day  of  the  next  term  to  prepare  his  proposed  record  and  bill  of  excep- 
tions. On  May  25th,  Hon.  S.  B.  Axtell,  the  judge  of  the  district  court,  re- 
signed. On  June  10th,  Hon.  William  A.  Vincent  qualified  as  Judge 
AxTELL*s  successor.  On  December  9th,  Hon.  E.  V.  Long  qualified  as  judge 
of  said  court,  succeeding  Judge  Vincent. 

The  regular  terms  of  the  district  court  for  Colfax  county  commence  on  the 
third  Mondays  of  April  and  September  in  each  year.  Comp.  Laws  1884,  8 
543;  Acts  1884,  p.  54,  §  1.  The  defendant  failed  to  prepare  his  proposed 
record  and  bill  of  exceptions  on  the  first  day  of  the  September  term.  At  all 
events  he  submitted  none  for  settlement  on  that  day,  or  during  that  term. 

On  December  24,  1885,  the  following  stipulation  was  filed:  "It  is  hereby 
stipulated  and  agreed  by  and  between  the  parties  to  the  above-entitled  cause 
— First,  that  the  plaintiff,  Henry  Fick,  and  defendant  in  error  on  review,  by 
writ  of  error  sued  out  in  said  cause  from  the  supreme  court  of  the  territory 
of  Mew  Mexico,  will  enter  his  appearance  in  said  cause  in  the  said  supreme 
court,  and  make  no  objection  to  the  hearing  of  said  cause  and  a  decision 
thereon  in  said  supreme  court,  because  of  the  fact  that  the  recoixi  and  bill  of 
exceptions,  assignment  of  erroi*s,  and  briefs  of  plaintiff  in  error  in  said  cause 
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shall  not  be  filed  in  said  supreme  court  within  the  time  provided  by  statute 
of  the  territory  of  New  Mexico,  and  the  rules  of  said  supreme  court;  all  ob- 
jection to  any  such  hearing  and  decision  because  said  record,  assignment,  and 
brief  on  review  shall  not  be  filed  in  said  supreme  court  within  the  time  as 
now  provided  by  law,  and  the  rules  of  said  supreme  court,  being  hereby  ex- 
pressly waived,  provided  said  record,  assignment,  and  brief  be  printed  and 
filed  in  the  said  supreme  court  on  or  before  the  tenth  dav  of  January,  A.  D. 
1886." 

On  the  same  day  Judge  Long  ordered  that  the  hearing  toY  the  settlement 
of  the  proposed  record  and  bill  of  exceptions,  and  the  proposed  amendments 
thereto,  be  had  before  him  at  chambei-s  in  Santa  Fe  on  the  thirtieth  day  of 
December,  1885,  and  that  until  that  day  both  parties  should  have  leave  to 
file  with  the  clerk  aflidavits  in  support  of  or  against  the  correctness  of  such 
proposed  record  and  bill  of  exceptions,  and  the  proposed  amendments  thereto, 
and  that,  in  accordance  with  the  stipulation  of  the  parties  that  day  filed,  all 
exceptions  or  objections  to  the  time  within  which  the  record,  assignment  of 
errors,  and  brief  of  counsel  for  plaintiff  in  error  should  be  filed  in  the  supreme 
court  were  waived,  and  that  that  order  and  the  stipulation  should  be  made  a 
part  of  the  record.  The  plaintifl'  then  and  there  objected  to  Judge  Long 
settling  the  record  and  bill  of  exceptions,  for  the  reason  that  he  had  no 
authority  to  do  so,  the  cause  not  having  been  tried  before  him,  and  he  having 
no  personal  knowledge  of  what  took  place  upon  the  triiil.  Judge  Long  over- 
ruled these  objections,  and  stated  that  he  would  settle  the  bill  of  exceptions 
upon  such  affidavits  as  the  parties  should  present.  In  pursuance  of  this 
order,  the  parties  again  appeared  before  him  on  December  30, 1885.  The  de- 
fendant submitted  affidavits  in  support  of  his  bill;  plaintiff  protesting  against 
the  regularity  of  the  proceeding,  and  expressly  stating  that  he  waived  no  ob- 
jections thereto;  also  submitted  affidavits  against  said  bill,  and  in  support  of 
his  proposed  amendments.  The  judge  then  settled  and  signed  the  record  and 
bill  of  exceptions  upon  information  derived  solely  from  the  affidavits  and 
papers  produced  before  him,  and  without  any  personal  knowledge  of  the  pro- 
ceedings had  upon  the  trial,  notwithstanding  the  continued  objections  of 
plaintiff. 

In  support  of  the  motion  it  is  contended  that  Judge  Long  had  no  authority 
to  settle  and  sign  the  proposed  record  and  bill  of  exceptions,  because  he  did 
not  preside  at  the  trifil,  nor  render  the  judgment.  It  is  also  insisted  that 
the  motion  should  be  granted  because  the  time  allowed  to  defendant  to  pre- 
pare and  submit  the  proposed  bill  had  expired  before  the  same  was  submitted, 
and  before  any  application  was  made  for  an  enlargement  of  the  time.  The 
stipulation  does  not  affect  this  motion,  and  it  will  not  be  considered.  If  the 
first  point  be  sustained,  it  will  be  decisive  of  this  case,  and  render  the  exami- 
nation and  determination  of  the  other  unnecessary. 

The  authorities  upon  the  question  whether  the  retiring  judge  who  presided 
at  the  trial,  or  his  successor,  should  sign  the  bill  of  exceptions,  are  in  irrecon- 
cilable conflict;  many  courts  of  high  distinction  holding  that  the  ex-judge 
should  sign  the  bill,  and  many  others  of  equal  distinction  and  respectability 
holding  that  the  incumbent  should  perform  that  duty.  Any  attempt  to  de- 
duce from  these  varying  decisions  a  uniform  rule  must  meet  with  disaster. 
Happily,  we  are  relieved  from  this  unwelcome  task  by  the  terms  of  our  own 
rules.  Rule  24,  §  1,  provides  that  "whenever  it  shall  be  intended  to  review, 
by  appeal  or  writ  of  error,  a  judgment  of  the  district  court,  a  record  of  the 
pleadings  and  proceedings  in  the  case  containing  a  proposed  bill  of  exceptions 
shall  be  proposed  by  the  appellant,  and  a  copy  thereof  served  on  the  opposite 
party,  or  his  attorney,  within  ten  days  after  entry  of  judgment,  unless  the 
time  is  extended  by  the  court;  and  the  party  served  may,  within  ten  days 
after  such  service,  propose  amendments  to  the  proposed  record  and  bill  of  ex- 
ceptions, and  serve  a  copy  of  such  amendments  on  the  appellant,  who  may 
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then,  within  five  days  thereafter,  serve  the  appellee  with  a  notice  that  the 
proposed  record  and  exceptions,  with  the  proposed  amendments,  will  be  sub- 
mi  ttted,  at  a  time  and  place  to  be  specified  in  the  notice,  to  the  district  judge 
before  whom  judgment  was  obtained  for  settlement.  The  said  Judge  shall 
thereupon  correct  and  settle  the  proposed  exceptions,  and  determine  what  por- 
tion of  tlie  record  of  proceedings  in  the  case  shall  be  transmitted  to  the 
supreme  court."  The  seventh  section  of  this  rule  requires  the  appellant, 
after  the  proposed  record  and  bill  of  exceptions  shall  have  been  settled  and 
signed  by  the  district  judge,  to  file  the  same  in  the  office  of  the  clerk  of  the 
court. 

This  rule  is  founded  upon  the  practice  of  the  courts  of  New  York,  and  is  in 
harmony  with  their  decisions.  Law  v.  Jackson^  8  Cow.  746.  And  its  re- 
quirement that  the  bill  shall  be  settled  and  signed  by  "the  judge  before  whom 
the  judgment  was  obtained". is  consonant  with  reason,  and  in  line  with  the 
statute  to.  which  such  bills  owe  their  origin.  31  Westm.  St.  2,  (13  Edw.  I.) 
"It  will  be  observed,"  says  Mr.  Raymond  in  discussing  this  statute,  "that  the 
legislature  did  not  direct  that  the  court  itself  should  enter  the  motion  on  rec- 
ord, *  ♦  *  but  they  directed  the  party  who  dissented  from  the  opinion  ex- 
pressed by  the  court  himself  to  state  the  ground  of  his  complaint,  and  the  judges 
to  attest  its  truth  and  correctness, — a  proceeding  necessary  to  secure  its  au- 
thenticity; and  this  statement  was  to  be  taken  by  the  court  above  as  part  of 
the  record."  Kaym.  Bills  Ex.  9,  (46  Law  Lib.)  "Whenever  and  wherever  a 
judge  can  overrule  any  pleading,  or  disallow  any  matter  of  exception  within 
the  scope  of  the  act,  and  by  such  overruling  or  disallowance  exclude  it  from 
the  record,  then  and  there  a  bill  of  exceptions  may  be  tendered  to  him;  and, 
if  is  true,  he  is  bound  to  seal  it."  Id.  18.  "If  the  exception  is  truly  and  cor- 
rectly stated,  the  judge  is  bound  to  seal  it."  Id.  34;  3  Bl.  Comm.  372;  2  Inst. 
427.  "If  untruly  stated,  he  may  refuse  to  do  so."  liaym.  Bills  Ex.  34; 
Duchess  of  Grafton  v.  Holt,  Skin.  354;  S.  C.  Show.  P.  C.  126. 

From  these  authorities,  which  announce  no  more  than  the  familiar  rule 
observed  by  the  great  majority  of  trial  courts  in  this  country,  as  well  as  in 
England,  it  is  very  clear  that  the  judge,  before  he  can  sign  and  seal  a  bill  of 
exceptions,  must  know  it  to  be  true,  and  certify  by  the  act  of  signing  and 
sealing  to  its  trutli.  How  can  he  conscientiously  do  this  unless  the  proceed- 
ings set  forth  in  it  took  place  in  his  presence,  as  judge  of  the  court,  when 
they  occurred  ?  From  these  considerations,  we  cannot  escape  the  conviction 
that  Judge  Long  coiild  not  legally  know  whether  the  proposed  record  and 
bill  of  exceptions  were  true  or  not,  and  that,  therefore,  he  was  not  authorized 
to  settle  and  sign  the  same.  It  follows  that  the  motion  must  be  sustained, 
and  the  said  record  and  bill  of  exceptions  be  stricken  from  the  files;  and  it  is 
so  ordered. 

Henderson,  J.,  concurs. 

Long,  G.  J.  The  bill  of  exceptions  in  this  case  was  signed  under  great 
doubt  as  to  the  legal  power  to  do  so,  in  the  belief  that  it  was  better  to  re- 
solve uncertainties  in  favor  of  the  bill,  and  thus  present  the  question — an 
important  one  in  practice — to  the  whole  bench.  Upon  careful  examination* 
I  fully  concur  In  the  foregoing  opinion. 


(4  N.  M.   [Gild.]  51) 

Lady  Franklin  Min.  Co.  v.  Delaney. 

{Supreme  (Mirt  of  New  Mexico.    January  8,  1887.) 

Action  ob  Suit — Change  op  Venue— Grounds  for— Organized  CJombination. 

An  application  for  a  change  of  venue,  under  Code  N.  M.  ^  1833,  will  not  be  granted 
on  the  ground  that  a  fair  trial  cannot  be  had  within  the  county  where  the  action  it 
brought,  if  the  affidavits  do  not  set  forth  facta  sut&cieut  to  sustain  the  application ; 
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and  where  tihe  plaintifib  in  an  action  of  replevin  own  a  mine  from  which  the  ore  in 
controversy  came,  and  the  application  is  made  on  the  ground  that  an  organized 
combination  was  continually  stealing  ore  from  the  mine,  it  ought  to  be  shown  of 
what  persons  this  combination  was  composed,  and  in  what  manner  they  were  try- 
ing to  influence  the  action  of  the  jury. 

Appeal  from  district  court,  Sierra  county. 
.  Replevin.    Judgment  for  defendant.    Plaintiffs  appeal. 

J.  Morris  Young  and  Masteraon  cfe  Woodtoard,  for  appellants.  Elliott, 
Pickett  d  Elliott,  for  appellee. 

Long,  C.  J.  This  cause  is  submitted  on  a  motion  by  the  appellee  to  strike 
from  the  files  the  record,  and  also  on  the  merits.  As  the  assignment  of  error 
is  properly  made,  the  motion  to  strike  out  must  be  overruled,  and  the  cause 
considered  on  the  error  assigned. 

The  single  point  argued  by  the  appellant  in  its  brief,  and  therefore  the  only 
one  necessary  to  be  considered,  is  the  action  of  the  court  in  overruling  the  ap- 
pellant's motion  in  the  court  below  for  a  change  of  venue  from  the  county. 
The  proceeding  taken  on  the  application  for  change  of  venue  is  shown  by  the 
following  from  the  record: 

"Third  Judicial  District  Court,  SiEauRA   CJounty,  New  Mexico. — 
November  Term,  A.  D.  1886. 

"Moses  Thompson  and  Trueman  F.  Chapman,  doing  Business  under  the 
Firm  Name  and  Style  of  the  Lady  Franklin  Mining  Company,  Plaintiffs^ 
vs.  James  Delaney,  DefeiidarU, 

"  Replevin .    Damages  $2,000. 

"Come  now  the  plaintiffs,  by  their  attorney  J.  Morris  Young,  and  petition 
this  honorable  court  to  grant  a  change  of  venue  in  the  above-entitled  cause  to 
some  other  county,  and  for  cause  allege  as  follows,  to-wit:  (1)  That  plaintiffs 
are  the  owners  in  charge  of  the  Lady  Franklin  mine,  from  which  they  alleged 
that  the  mineral  in  contest  in  this  cause  was  originally  and  wrongfully  taken; 
(2)  that  a  large  quantity  of  the  ores  produced  by  said  mine,  and  of  great  value, 
to-wit,  of  the  value  of  many  thousands  of  dollars,  has  been,  and  Is  being  con- 
tinually, stolen  from  plaintiffs  by  organized  combinations  of  persons,  who  are 
in  sympathy  with,  and  directly  and  indirectly  interested  or  benefited  thereby, 
whose  Influence,  though  secret,  is  extended  and  constantly  realized,  and  has 
been  thus  far  efficient  in  promoting  such  losses;  (3)  that  the  question  of  such 
losses  to  the  plaintiffs,  and  their  continuances,  has  been  the  subject  of  ex- 
tended public  comment;  that  the  attempts  of  plaintiffs  to  arrest  such  losses 
has  been  earnest  and  determined,  and  met  with  defiance  and  personal  menace. 

"Wherefore,  and  that  justice  may  be  done,  plaintiffs  pray  that  a  change  of 
venue  may  be  granted,  and  ordered  to  some  other  county  free  from  secret  in- 
fluence, interests,  and  prejudice. 

"J.  Morris  Young,  Attorney  for  plaintiff?." 

**  County  qf  Sierra,  Territory  of  Ifew  Mexico, —  ss.:  The  undersigned, 
Moses  Thompson,  one  of  the  members  of  the  al)ove-entitled  Lady  Franklin  Min- 
ing Company,  for  himself,  and  for  and  in  behalf  of  said  company,  and  Willard 
S.  Hopewell  and  Jesse  Thompson,  being  first  duly  sworn,  on  their  oath,  declare 
and  state  that  they  have  good  reason  to  believe,  and  do  verily  believe*  that 
the  allegations  in  the  above  and  foregoing  petition  are  each  and  severally 
true,  and  that  plaintiffs  cannot  have  a  fair  and  impartial  trial  in  this  caase 
in  said  county  of  Sierra.  Moses  Thompson, 

"One  of  the  partners  of  the  Lady  Franklin  Mining  Company* 

"AViLLARD  S.  Hopewell,  and 
"Jesse  £.  Thompson. 
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"Subscribed  and  sworn  to  before  me  this  ninth  day  of  November,  A.  D. 
1886. 

"G.  M.  Fuller, 
"Justice  of  the  Peace,  Precinct  No.  2,  Sierra  County,  New  Mexico.** 

Upon  which  petition  for  change  of  venue  is  indorsed  to- wit: 
"Filed  in  rav  office  this  ninth  day  of  November,  A.  D.  1886. 

"W.  J.  JoBLiN,  Clerk." 

Which  motion,  being  taken  up  by  the  court,  was  by  the  court  duly  over- 
ruled, to  which  ruling  of  the  court  the  plaintiffs  then  and  there  duly  ex- 
cepted. 

The  declaration  was  filed  during  the  April  term,  A.  D.  1886,  of  the  dis- 
trict court,  and  the  writ  made  returnable*  at  the  next  ensuing  November 
term,  at  which  time  the  foregoing  action  was  taken.  Two  sections  of  the 
Compiled  Laws  must  control  this  question: 

"Sec.  1833.  The  venue,  in  all  cases,  both  civil  and  criminal,  shall  be  changed 
to  some  county,  free  from  exceptions,  whenever  the  judge  is  interested  in  the 
result  of  surh  cause;  and  may  be  changed  in  any  case  in  which  it  shall  ap- 
pear that  either  party  cannot  have  justice  done  him  at  a  trial  in  a  county 
in  which  such  case  is  then  pending,  or  for  any  other  proper  cause  satisfac- 
tory to  the  judge  before  whom  the  motion  was  made. 

"Sec.  1834.  A  second  change  of  venue  shall  not  be  allowed  in  any  civil  or 
criminal  case  as  a  matter  of  right,  but  shall  be  within  the  discretion  of  the 
court.'* 

Under  the  second  clause  of  section  1833,  which  is  the  one  applicable  here, 
when  it  is  made  to  appear  by  sufficient  showing,  that  the  applicant  cannot 
have  a  fair  and  impartial  trial  in  the  county  where  the  cause  is  pending,  it  is 
the  duty  of  the  trial  court,  on  motion,  to  change  the  venue.  Is  it  a  proper 
construction  of  this  statute  that  the  venue  shall  be  changed  on  the  sworn 
statement  of  a  party  that  he  believes  he  cannot  have  a  fair  trial  within  the 
county,  without  a  showing  of  facts  to  sustain  such  belief?  If  so,  it  will  be- 
come easy  to  procure  changes  of  venue.  It  would  be  difficult,  if  not  impos- 
sible, to  establish  perjury  on  such  an  affidavit,  even  in  the  most  reckless  cases. 
The  better  construction  is  that  the  applicant  shall  show  facts  and  circum- 
stances by  affidavit,  that  the  court  may  examine  them,  and  in  that  way  de- 
termine whether  he  can  have  justice  done  him  within  the  county. 

In  applications  for  continuance,  where  it  is  necessary  to  establish  that  dil- 
igence has  been  used  to  procure  the  attendance  of  an  absent  witness,  it  is  net 
sufficient  that  the  applicant  swear  that  he  has  used  due  diligence,  but  he  must 
specifically  set  out  the  facts,  that  the  court  may  from  them,  determine  the 
question  of  diligence.  So,  in  applications  for  change  of  venue,  it  is  not  suf- 
ficient to  aver  in  the  affidavit  that  affiant  cannot  have  a  fair  trial  within  the 
county.  Whether  he  can  or  cannot  have  such  a  trial  is  to  be  determined  by 
the  court  from  the  existing  circumstances,  and  they  must  be  fully  and  clearly  set 
forth. 

Where  a  party  asking  for  a  change  of  venue  shows  to  the  court,  by  affidavit, 
such  a  state  of  feeling  or  prejudice  against  him  in  the  county,  or  any  other 
facts,  making  it  clear  and  apparent  that  he  cannot  have  a  just  trial,  and  a 
change  of  venue  is  denied,  the  cause  should  be  reversed,  and  the  venue 
changed. 

It  appears  from  the  proofs  in  this  case  that  the  plaintiffs  own  a  mine,  from 
which  the  ore  in  controversy  came;  that  an  organized  combination  of  per- 
sons was  continually  stealing  ore  from  the  mine.  Who  or  how  many  per- 
sons were  in  this  combination  does  not  appear.  Whether  they  lived  in  Sierra 
or  some  other  county  is  not  shown.  It  is  not  stated  that  the  defendant  was 
a  member  of  the  combination,  or  that  the  persons  composing  the  same  wer*? 
taking  any  interest  in  this  case,  or  were  trying  to  create  a  public  opinion 
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against  the  plaintiffs,  or  to  arouse  opposition  to  it,  or  were  in  any  way  trying 
to  influence  the  action  of  the  jury,  or  might  do  so.  If  there  was  an  organ- 
ized combination  to  steal  ore  from  plaintiffs,  it  cannot  be  presumed,  without 
undue  reflection  upon  the  citizens  of  Sierra,  that  such  combination  could  have 
large  influence.  An  organized  body  of  thieves,  operating  in  secret,  is  not 
likely  to  so  influence  public  opinion  as  to  obstruct  justice  in  the  courts.  The 
fact  that  ore  was  being  stolen  from  the  plaintiffs  would  probably  create  a  sym- 
pathy favorable  to  plaintiffs,  rather  than  prejudice.  Upon  a  careful  considera- 
tion of  the  facts  shown  in  the  affidavit,  it  does  not  appear  that  any  cause  ex- 
isted for  the  motion  to  change  the  venue. 

It  was  the  duty  of  the  trial  court  to  reject  the  application,  because  of  an  en- 
tire absence  of  facts  suiilcient  to  sustain  it.  This  view  of  the  case  renders  it 
unnecessary  to  consider  whether  the  affidavit  was  or  was  not  filed  in  time. 
If  the  motion  must  be  overruled  because  no  facts  are  shown  to  support  it, 
then  the  matter  of  time  becomes  wholly  immaterial. 

There  is  no  error  in  the  record.  The  judgment  below  is  affirmed,  and  the 
costs  taxed  against  the  appellant. 

Bbinker,  J. 9  concurs. 

(71  Cal.  646) 

People  v.  More.    (No.  20,267.) 

(Supreme  Oourt  of  Oalifomia.    January  17,  1887.) 

Criminal  Law — Appeal — Dismissal  by  Court  of  Its  Own  Motion — Pen.  Code  Cal. 
2  1386. 

The  court,  in  directing,  of  its  own  motion,  the  dismissal  of  a  criminal  i-rosecu- 
tion,  as  it  18  authorized  to  do  under  Pen.  Code  Cal.  ^  1385,  performs  the  office  of  the 
attorney  general  of  England,  and  the  state  attorney's  in  many  of  the  United  Slates, 
in  entering  a  nol.  pros.;  and  there  is  no  appeal  from  such  dismissal  under  the  Cali- 
fornia constitution,  giving  the  supreme  court  appellate  jurisdiction  in  all  criminal 
cases. 

In  bank.    Appeal  from  superior  court,  Santa  Barbara  county. 

Information  for  manslaughter.  For  the  facts  in  this  case,  see  9  Fac.  Rep. 
461. 

J,  J,  Boyce  and  W,  T.  Williams^  for  the  Feople.  Mclfulta  cfe  Oglesby,  Geo. 
Floumopt  and  H,  B.  Canjield,  for  respondent.  ' 

MoFakland,  J.  This  is  an  appeal  taken  in  the  name  of  the  people  from 
an  order  made  by  the  superior  court  of  the  county  of  Santa  Barbara,  of  its 
own  motion,  dismissing  a  criminal  action  in  which  respondent  herein  was  de- 
fendant. The  order  was  made  under  the  power  granted  in  section  1385  of 
the  Fenal  Code,  which  is  as  follows: 

"Sec.  1385.  The  court  may,  either  of  its  own  motion,  or  upon  the  applica- 
tion of  the  district  attorney,  and  in  furtherance  of  justice,  order  an  action  or 
indictment  to  be  dismissed.  The  reasons  of  the  dismissal  must  be  set  forth 
in  an  order  entered  upon  the  minutes." 

The  respondent  moves  to  dismiss  the  appeal,  upon  the  ground  that  the  or- 
der is  one  from  which  no  statutory  right  of  appeal  is  given  to  the  people.  It 
is  certainly  not  one  of  the  enumerated  cases  in  which  a  right  of  appeal  is 
given  by  section  1238  of  the  Code,  and  there  is  no  other  statutory  provision 
giving  such  right. 

It  is  contended,  however,  by  appellant  that,  as  the  constitution  gives  this 
court  appellate  jurisdiction  of  questions  of  law  arising  "in  all  criminal  cases 
prosecuted,  by  indictment  or  information,  in  a  court  of  record,"  therefore 
there  is  jurisdiction  here,  although  no  statutory  machinery  for  the  appeal 
has  been  provide^!,  as  held  in  People  v.  Jordan,  65  Cal.  644;  S.  C.  4  Fac. 
Rep.  683.  But  the  order  in  question  is,  in  its  nature  and  character,  one  from 
which  the  people  cannot  appeal.    The  power  under  which  the  order  was 
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made  is  substantially  the  same  as  that  held  by  the  attorney  general  in  £ng* 
land,  and  by  the  prosecuting  officer  in  many  of  the  American  states,  to  enter 
a  nolle  prosequi.  The  court,  for  the  purposes  of  the  order  of  dismissal,  takes 
charge  of  the  prosecution,  and  acts  for  the  people.  It  holds  the  power  to 
dismiss,  as  the  attorney  general  in  England  holds  the  power  to  enter  a  noUe 
prosequi,  by  virtue  of  the  office  and  the  law;  and  it  is  exercised  upon  official 
responsibility.  The  court,  having  acted  for  the  people,  and  under  express 
power  granted  by  them  to  so  act  in  their  criminal  prosecutions,  there  is  no 
appeal  on  their  part  from  such  action.  Of  courae,  if  a  defendant  should  ap- 
peal from  such  an  order,  as  he  well  might  if  it  were  made  after  the  impanel- 
ing of  a  jury,  a  different  case  would  be  presented.  Com.  v.  Tuck,  20  Pick. 
365. 
Appeal  dismissed. 

We  concur:  Thornton,  J.;  Temple,  J.;  Sharpstein*  J.;  Patebsok,  J.; 

MoKlNSTRY,  J. 


Pboplb  v.  Mors.    (No.  20,266.) 

(Supremo  Qmrt  of  Qxlifomia,    January  17,  1887.) 

In  bank.    Appeal  from  superior  court,  Santa  Barbara  county. 
Information  for  manslaughter. 

J.  J,  Boyce  and  W,  T.  WiUiamB,  for  the  People.    McNvUa  dk  Ogleaby,  Qwrgt  Ftoumoy^ 
and  R,  B,  Oanfield,  for  respondent 

Bt  trb  Gourt.    In  accordance  with  the  views  expressed  in  the  opinion  in  People  v 
More,  ante,  631,  (No.  20|267,)  this  day  decided,  the  appeal  herein  is  dismissed. 


(9  Colo.  416) 

City  of  Boitlder  v.  Niles. 

(Supreme  Court  of  Colorado.    December  24,  1886.) 

1.  Municipal  (Torporations— Dbfbotivb  Ways— Bxclotivb  Coktbol  of  Strbbi^-Obic. 

8t.  Colo.  Ch.  109,  Paqb  858. 

Cities  and  towns  incorporated  under  Gen.  St.  Colo.  c.  109,  p.  958,  are  invested  with 
exclusive  control  over  tneir  streets,  and  come  within  the  rule  which  holds  Buck 
cities  and  towns  liable  for  damages  caused  by  a  failure  to  Iceep  their  streets  in  a  safe 
condition  for  travel,  whether  such  liability  is  specifically  imposed  by  (he  act  of  In- 
corporation or  not.i 

2.  Samb— loB  ON  Sidewalk— NoTicB— Question  for  Jury. 

In  an  action  against  a  city  to  recover  damages  for  a  personal  injury  received  by 
the  plaintiff  by  falling  on  the  defendant's  sidewalk,  owing  to  the  negligence  of  de- 
fendant in  not  removing  ice  and  snow  which  had  formed  a  ridge  thereon,  the  ques- 
tion whether  the  defendant  should  have  known  of  such  obstruction,  and  removed 
it,  is  one  for  the  jury  to  determine  from  all  the  circumstances,— -the  extent  of  the 
snow-fall,  condition  of  the  weather  thereafter,  amount  of  travel  on  the  street,  and 
the  lapse  of  time  between  the  snow-fall  and  the  accident.* 
8.  Same— Contributory  Neglioence— Instructions. 

In  such  a  case,  an  instruction  which  states  that,  if  the  jury  believe  that  plaintift 
was  injured  owing  to  the  negligence  of  the  defendant  in  not  removing  an  obstruction 

1  As  to  the  duty  of  municipal  corporations  to  keep  their  streets  and  sidewalks  in  good 
repair  and  safe  condition,  and  their  liability  in  damages  for  injuries  caused  by  the  fiul- 
ure  to  perform  such  duties,  see  Day  v.  City  of  Mount  Pleasant,  (Iowa,)  30  N.  W.  Rep. 
853;  Fulliam  v.  City  of  Muscatine,  Id.  861;  City  of  Plattsmouth  v.  Mitchell,  (Neb.)  29 
N.  W.  Rep.  593,  and  note,  Davis  v.  City  of  Jackson,  (Mich.)  28  N.  W.  Hep.  526:  aty  of 
Lincoln  v.  Woodward,  (Neb.)  27  N.  W.  Rep.  110,  and  note;  Carter  v.  Tovm  of  Monti- 
cello,  (Iowa,)  28  N.  W.  Rep.  129,  and  note ;  McGiuty  v.  City  of  Keokuk,  (Iowa,)  24  N. 
W.  Rep.  506,  and  note;  Hanscom  v.  City  of  Boston,  (Mass.)  5  N.  E.  Rep.  251;  Grogan 
V.  City  of  Worcester,  (Mass.)  4  N.  E.  Rep.  230;  Veeder  v.  Village  of  Little  Falls,  (N.  Y.) 
3  N.  E.  Rep.  806.  and  note :  aty  of  Chicago  v.  Keefe,  (111.)  2  N.  B.  Rep.  267;  Bullock 
v.  City  of  New  York,  (N.  Y.)  2  N.  E.  Rep.  1,  and  note. 

*See  Nebraska  City  v.  Rathbone,  (Neb.)  29  N.  W.  Rep.  920,  and  note;  Chase  v.  City  of 
Cleveland,  (Ohio,)  9  N.  £.  Hep.  225. 
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on  its  sidewalk  which  plaintiff  may  have  proven  was  there,  they  may  find  for  plain- 
tiff, is  erroneous,  in  that  it  does  not  require  them  to  find  that  plaintiff  was  nsing 
ordinary  eare  in  walldng  ou  sach  sidewalk ;  and  the  fact  that  tne  law  on  the  sub- 
ject was  correctly  j^ven  in  another  instruction  is  not  material,  as  it  cannot  be  known 
hy  which  instruction  the  jury  was  governed. 
4.  Same— Diligence  in  Rem)vi*q  Defect. 

In  order  to  hold  a  ci-y  liable  for  an  injury  received  by  falling  over  an  obstruc- 
tion on  its  sidewalk,  it  must  be  shown,  not  only  that  there  was  such  an  obstruc- 
tion, and  that  plaintiff  was  injured  thereby,  as  alleged,  without  negligence  on  his 
part,  but  also  that  defendant  had  notice  of  such  obstruction,  or  that  it  had  existed 
for  such  a  length  of  time  as  to  import  notice ;  and  that  defendant  had  not  used  rea- 
sonable diligence  in  removing  such  obstruction.^ 

Appeal  from  district  court,  Boulder  county. 

This  action  was  brought  In  the  court  below  by  the  appellee,  Niles,  against 
the  defendant  city  to  recover  damages  for  injuries  resulting  from  a  fall  upon 
snow  and  ice  accumulated  upon  defendant's  sidewalk.  The  accident  hap- 
pened to  the  plaintiff  upon  the  evening  of  the  sixth  of  February,  while  walk- 
ing, after  dark,  upon  Pine  street.  The  obstruction  upon  which  the  plaintiff 
slipped  and  fell  was  an  accumulation  of  snow  and  ice  forming  a  ridge  near 
the  center  of  the  sidewalk,  according  to  the  testimony  of  the  plaintiff,  nearly  a 
foot  in  height,  oval  in  shape,  and  about  two  feet  wide  at  the  base,  and  extended 
for  quite  a  distance  along  the  center  of  the  sidewalk.  Upon  either  side  of  the 
ridge  the  sidewalk  had  been  cleared  from  the  snow .  and  ice  by  the  witness 
Temple,  the  owner  of  the  abutting  premises.  According  to  the  testimony  of 
a  number  of  other  witnesses,  the  ridge  was  not  more  than  three  or  four  inches 
in  height.  It  was  the  bottom  of  an  original  path  trodden  in  the  snow  after 
the  storm,  and  took  the  shape  of  a  ridge,  or,  as  some  witnesses  call  it,  *'a 
core,"  after  the  snow  on  either  side  had  been  removed.  While  the  plaintiff 
knew  generally  of  the  slippery  and  unsafe  condition  of  the  streets  and  side- 
walks resulting  from  the  snow-storm,  he  denied  all  knowledge  of  the  par- 
ticular obstruction  on  which  he  slipped  and  fell.  He  appears  to  have  been 
walking  at  an  ordinary  pace,  and  says  he  was  looking  ahead  of  him  at  the 
sidewalk,  but  did  not  see  the  obstruction.  His  injuries  were  such  as  to 
incapacitate  bim  for  work  for  several  months,  and  to  cause  him  great  suffer- 
ing and  pain.  The  snow-storm  commenced  on  the  thirtieth  of  January,  and 
lasted  three  days.  The  snow  fell  to  a  depth  of  about  two  and  one-half  feet. 
The  testimony  of  the  street  commissioner  of  the  defendant  city,  showing  the 
heavy  snow-fall,  ai^d  the  general  condition  of  the  streets  and  sidewalks,  and 
want  of  notice  of  the  obstruction  which  caused  the  injury,  is  given  in  the 
opinion  of  the  court. 

Tlie  fourth  and  fifth  instructions,  to  which  the  opinion  of  the  court  refers, 
are  as  follows: 

''Fourth.  The  court  instructs  you  that,  if  the  jury  believe  from  the  evi- 
dence that  on  or  about  the  sixth  or  seventh  of  February,  1883,  there  was  an 
obstruction  on  the  sidbwalk  on  Pine  street,  at  or  near  the  place  alleged  by 
plaintiff,  and  that  the  plaintiff,  in  walking  on  said  sidewalk,  stumbled  over 
said  obstruction,  and  fell,  without  fault  or  negligence  on  his  pai-t,  and  was 
injured  by  reason  thereof,  and  was  thereby  crippled  or  injured,  not  knowing 
that  said  obstruction  was  there  at  the  time,  the  defendant  is  liable  to  the 
plaintiff  in  damages  for  the  full  amount  of  all  the  injuries  plaintiff  has  proven 
he  has  sustained  thereby. 

"Fifth.  That,  if  the  jury  believe  from  the  evidence,  the  plaintiff  has  been 
injured  in  person,  arising  from  the  negligence  of  defendant,  by  not  remov- 
ing any  obstruction  on  the  sidewalk  which  plaintiff  may  have  proven  was  on 
it  at  the  time  the  injury  was  sustained,  the  jury  have  the  right  to  take  into 
consideration,  as  compensation  therefor,  the  loss  of  time  plaintiff  has  sus- 

>8ee  City  of  Plattsmouth  v.  Mitchell,  (Neb.)  29  N.  W.  Rep.  693.  and  note;  Tabor  v. 
City  of  St.  Paul,  (Minn.)  30  N.  W.  Rep.  765,  and  note. 
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tained  by  his  inability  to  labor,  his  doctor  bills,  expenses  for  medicines,  and 
expenses  incurred,  if  any,  for  services  for  nursing  and  attention,  and  for  the 
pain  and  suffering  in  mind  and  body  which  the  plaintiff  may  have  proven  he 
endured.  It  is  also  the  duty  of  the  jury  to  take  into  consideration  any  per- 
manent disability  the  plaintiff  may  have  proven  he  received,  and  his  dimi- 
nution of  power  to  earn  money  in  the  future. " 

The  jury  found  for  the  plaintiff,  and  assessed  his  damages  at  $650. 

O.  F,  A.  Oreene,  for  appellant.  Q.  Berkley,  M.  B.  Camplin,  and  B,  B, 
Kellogg,  for  appellee. 

Elbert,  J.  The  subject  of  the  implied  liability  of  municipal  corporations, 
in  civil  actions,  for  misconduct  or  negligence  on  their  part,  or  on  the  part  of 
their  officers,  in  respect  to  corporate  duties  resulting  in  injuries  to  individu- 
als, is  very  fully  and  ably  discussed  by  Chief  Justice  Beck  in  the  case  of 
City  of  Denver  v.  Dunsmore,  7  Colo.  339;  S.  C.  3  Pac.  Rep.  706.  The  con- 
clusion reached  is  as  foflows:  "The  general  current  of  authority  supports  the 
view  that  when  municipal  corporations  are  invested  with  exclusive  autliority 
and  control  over  the  streets  and  bridges  within  their  corporate  limits,  with 
ample  power  of  raising  money  for  their  construction,  improvement,  and  repair, 
a  duty  arises  to  the  public,  from  the  nature  of  the  powers  granted,  to  keep  the 
avenues  of  travel  within  such  jurisdiction  in  a  reasonably  safe  condition  for 
the  ordinaiy  mode  of  use  to  which  they  are  subjected,  and  a  corresponding* 
liability  rests  upon  the  corporation  to  respond  in  damages  to  those  injured  by 
neglect  to  peform  the  duty;  that  the  same  rule  obtains  in  such  case  whether 
the  duty  is  specifically  imposed  by  the  act  of  incorporation  or  not.  This  duty 
is  municipal  or  ministerial,  and  not  governmental." 

The  powers  granted  to  cities  and  towns  incorporated,  as  was  the  defend- 
ant city,  under  chapter  109,  Gen.  St.  p.  958,  bring  them,  as  municipal  cor- 
porations, within  the  rule  announced.  This  disposes  of  the  leading  question 
discussed  by  counsel  for  the  appellant. 

The  claim  in  this  case  is  that  the  neglect  of  the  defendant  city  to  remove 
from  the  sidewalk  on  one  of  its  streets  the  accumulations  of  snow  and  ice 
upon  which  the  plaintiff  slipped  and  fell,  renders  it  liable  in  damages  for  the 
injuries  to  the  plaintiff  resulting  from  the  fall.  It  may  be  said,  generally, 
that  the  duty  imposed  upon  municipal  corporations  in  respect  to  its  sidewalks 
is  a  duty  to  keep  them  in  a  reasonably  safe  condition.  Upon  persons  using 
the  sidewalks  the  duty  imposed  is  that  of  ordinary  care.  Under  conditions 
of  increased  danger,  there  is  imposed  a  duty  of  increased  care.  These  are 
general  principles  to  be  understood  and  applied  in  the  light  of  the  circum- 
stances of  each  particular  case. 

Mr.  Dillon,  in  his  work  on  Municipal  Corporations,  (section  1006,)  sums 
up  the  law  applicable  to  this  class  of  cases  as  follows :  "  The  law  does  not  re- 
quire a  municipal  corporation  to  respond  in  damages  Jor  every  injury  that 
may  be  received  on  a  public  street.  Before  a  recovery  can  be  had,  it  must 
appear,  upon  the  whole  testimony,  that  the  person  injured  used,  under  all  the 
circumstances,  ordinary  care  to  avoid  danger;  nor  is  the  corporation  required 
to  have  its  sidewalks  so  constructed  as  to  secure  absolute  immunity  from 
danger  in  using  them;  nor  is  it  bound  to  employ  the  utmost  care  and  exertion 
to  that  end.  Its  duty,  generally  stated,  is  only  to  see  that  its  sldew^alks  are 
reasonably  safe  for  persons  exercising  ordinary  care  and  prudence.  T?ie  mere 
slipperiness  of  a  sidewalk,  occasioned  by  ice  or  snow,  not  being  accumulated 
so  as  to  constitute  an  obstruction,  is  not  ordinarily  such  a  defect  as  will 
make  the  city  liable  for  damages  occasioned  thereby.  Where  there  is  snow 
upon  a  sidewalk,  and  it  is  rendered  slippery,  there  is  danger  of  injury  from 
slipping  and  falling  even  on  the  best  constructed  walks.  At  such  times  there 
IS  imposed  upon  foot  travelers  the  necessity  of  exercising  increased  care;  and, 
where  the  city  uses  reasonable  diligence,  it  will  not  be  liable.    But  in  case 


Digitized  by 


Google 


Colo.]  CITY   OP   BOULDER    V.  NILBS.  635 

no  attempt  is  made  to  remedy  an  unsafe  sidewalk,  and  the  weather  is  such 
that  it -could  easily  have  been  done,  liability  may  attach." 

It  is  also  to  be  borne  in  mind  that  where  the  action,  as  in  this  case,  is  based 
on  neglect  or  omission  to  keep  the  sidewalk  in  a  safe  condition,  that  the  ques- 
tion of  notice  becomes  of  importance.  The  rule  is  that  notice  to  the  corpora- 
tion of  the  defect  which  caused  the  injury,  or  facts  from  which  notice  thereof 
may  reasonably  be  inferred,  or  proof  of  circumstances  from  which  it  appears 
that  the  defect  ought  to  have  been  known  and  remedied  by  it,  is  essential  to 
liability.  The  corporation  is  responsible  only  for  reasonable  diligence  to  re- 
pair the  defect,  or  prevent  accidents  after  the  unsafe  condition  of  the  streets 
is  known,  or  ought  to  have  been  known  to  it,  or  to  its  officers  having  author- 
ity to  act  respecting  it.    2  Dill.  Mun.  Corp.  §  1020  et  seq. 

After  a  careful  examination  of  the  record,  we  are  unable  to  say  that  the 
law  applicable  to  the  facts  of  this  case  was  fully  and  fairly  given  to  the  jury 
by  the  instructions  of  the  court.  The  fourth  instruction  given  for  the  plain- 
tiff is  defective  in  this:  that  it  ignores  the  question  as  to  whether  or  not  the 
defendant  city  used  reasonable  diligence  in  the  care  of  its  sidewalks.  Notice 
of  the  obstruction,  or  such  lapse  of  time  as  imports  notice,  and  failure  to  use 
reasonable  diligence  in  its  removal,  were  essential  conditions  of  the  defend- 
ant's liability.  The  instruction  we  are  considering  left  the  jury  at  liberty  to 
find  the  defendant  liable  without  reference  to  these  leading  questions. 

The  snow-storm  continued  for  three  days  from  the  thirtieth  day  of  Janu- 
ary. The  snow  fell  about  two  feet.  The  accident  was  on  the  evening  of  the 
sixth  of  February.  There  is  no  evidence  that  the  defendant  had  actual  notice 
of  the  obstruction.  On  the  other  hand,  Mr.  Newton  testifies  as  follows:  "I 
have  been  street  commissioner  of  the  city  of  Boulder  for  the  last  year  and  a 
half,  and,  as  such  street  commissioner,  I  have  had  control  of  the  streets  of 
Boulder.  I  recollect  that  stormy  weather  that  has  been  testified  to, — ^the  last 
of  January  and  the  first  of  February.  Those  storms  left  the  sidewalks  in  a 
bad  condition.  The  snow  was  deep  on  those  sidewalks.  At  that  time  it  was 
not  possible,  with  ordinary  effort  or  care,  to  have  kept  the  walks  clean  through- 
out the  city, — the  snow  was  so  deep.  It  was  unusually  stormy  weather  for 
Colorado.    /  never  had  any  notice  of  any  ohstniction  i  n  front  of  Mr.  Temple's, " 

Whether  or  not,  under  all  the  circumstances,  the  defendant,  through  Its 
officers,  should  have  known  of  the  obstruption,  and  removed  it,  was  a  ques- 
tion for  the  jury.  In  determining  this  question,  the  extent  of  the  snow-fall, 
the  condition  of  the  weather  thereafter,  the  location  of  the  street  where  the 
obstruction  was,  as  a  public  way,  more  or  less  frequented,  the  lapse  of  time 
between  the  snow-fall  and  the  accident,  were  all  matters  to  be  considered  by 
them.  If,  in  point  of  fact,  the  proper  officers  of  the  defendant  city  did  not 
know  of  such  obstruction  when,  by  ordinary  and  due  diligence  and  care,  they 
ought  to  have  known  of  it  and  removed  it,  the  defendant  must  be  held  re- 
sponsible as  in  case  of  actual  notice. 

The  fifth  instruction  is  also  objectionable,  in  that  it  ignores  the  essential 
element  of  ordinary  care  on  the  part  of  the  plaintiff,  and  assumes  his  right  to 
recover  without  reference  to  it. 

That  other  instructions  given  on  behalf  of  the  defendant  to  some  extent 
laid  down  the  law  correctly  is  not  material.  We  cannot  determine  by  which 
instruction  the  jury  was  governed.  It  is  enough  for  us  to  know  that  error 
may  have  intervened.  City  of  Denver  v.  Capelli,  4  Colo.  28;  Claire  v. 
People,  9  Colo.  — ;  S.  C.  10  Pac.  Rep.  799. 

The  other  assignments  need  not  be  noticed.  For  the  reasons  above  given 
the  judgment  of  the  court  below  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 
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(14  Or.  342)  ^  ^ 

Snow  «.  Heed. 

Ottpreme  Court  of  Oregon.    January  4,  1887.) 

Pilots — Pilot   Commissionebs    in   Oregon— Jurisdiction — Pbooerdings— Employing 

COCNSBL.  ' 

The  board  of  pilot  commissioners  of  the  Colnnibia  and  Willamette  rivere.  in 
Oregon,  are  not  bound  by  the  technical  rules  in  their  proceedings  which  goTern 
courts  of  justice;  and  where,  on  an  appeal  from  an  order  of  such  board  revoking 
the  license  of  a  pilot,  the  authority  of  the  board  is  not  questioned,  nor  the  suffi- 
ciency of  the  cause  for  revocation,  their  action  will  not  be  set  aside  because  they 
did  n«>t  meet  on  the  day  the  pilot  was  notified  they  would  consider  the  char;?^ 
filed  against  him,  it  appearing  that  he  was  present  and  had  ample  opportunity  to 
make  his  defense  when  such  charges  were  considered.  The  board  may  take  the  ad- 
vice of  counsel  on  the  steps  to  be  taken  in  such  an  Investigation. 

Appeal  from  circuit  court,  Glataop  county. 

Noland  cfe  Dorris  and  C.  W.  Fulton,  for  appellant,  Snow.  C.  H.  Page,  for 
respondent,  Beed. 

Thayer,  J.  This  case  involves  the  regularity  of  proceedings  of  the  board 
of  pilot  commissioners  for  the  Columbia  and  Williamette  rivers,  in  revoking 
the  license  of  the  appellant  as  pilot  on  said  rivers.  He  was  charged  with 
drunkenness  and  carelessness  while  in  charge  as  pilot  of  the  ship  W.  H.  Stsir- 
buck,  and  with  running  said  ship  aground.  It  was  heard  before  a  majority 
of  the  members  of  the  board,  was  sustained,  and  the  decision  thereon  rendered, 
which  is  the  subject  of  complaint.  The  circuit  court,  upon  writ  of  review, 
sustained  it,  and  this  appeal  was  taken  therefrom.  The  authority  of  the  board 
is  not  questioned,  nor  tlie  sufficiency  of  the  cause  for  revocation.  Neither  is 
it  pi*etended  that  the  appellant  has  been  deprived  of  any  opportunity  to  make 
his  defense  to  said  charge ;  but  it  is  claimed  that  said  proceedings  were  not  con- 
ducted in  conformity  with  the  statute  under  which  said  board  was  created. 

The  several  matters  of  alleged  irregularity  in  the  proceedings  of  the  board 
have  been  considered  by  tlie  coui*t,  but  are  not  deemed  sufficient  to  authorize 
the  annulment  of  the  decision  made  in  the  premises.  The  law  does  not  re- 
quire the  same  strictness  in  the  proceedings  of  such  a  body  in  administering 
the  affairs  committed  to  its  charge  as  it  does  in  the  proceedings  of  courts  of  jus- 
tice. The  latter  must  not  only  have  jurisdiction  of  the  subject-matter,  but 
must  acquire  jurisdiction  of  the  person,  before  they  proceeil  to  hear  and  de- 
termine. And  they  can  only  acquire  jurisdiction  of  the  person  in  the  mode 
pointed  out  by  law;  while  the  former  has  jurisdiction  in  the  outset  of  both 
the  subject-matter  and  the  person. 

The  board  of  pilot  commissioners  had  control  over  the  appellant  as  a  pilot. 
They  appointed  him  pilot  because  they  supposed  him  suitable  for  the  position; 
and  It  was  their  duty  to  observe  his  conduct,  and,  if  he  failed  to  discharge  his 
duties,  to  revoke  his  licens^.  Their  jurisdiction  over  the  pilots  they  appoint 
is  constant  and  continuous.  No  notice  has  to  be  served  on  a  pilot  charged 
with  neglect  of  duty  in  order  to  give  the  board  jurisdiction.  The  statute 
may  require  notice  to  be  given  to  the  pilot  in  certain  cases,  where  a  charge  for 
dereliction  of  duty  has  been  made  against  him,  and  require  the  board  to  ob- 
serve certain  forms  in  the  investigation  thereof;  but  that  is  for  the  benefit  of 
the  pilot.  It  is  to  give  him  an  opportunity  to  explain  and  disprove  the  charge. 
Such  requirements  should  be  substantially  complied  with.  The  board  would 
have  no  right  to  proceed  unless  they  were.  It  is  no  more,  however,  than  the 
superior  saying  to  the  inferior,  to  whom  it  has  intrusted  the  administration 
of  a  certain  affair,  that  the  inferior  must  not  act  hastily  and  upon  mere  hear- 
say in  the  particular  case.  The  proceedings  of  the  board  of  pilot  commission- 
ers in  such  affairs  are  not  summary  proceedings  to  divest  or  affect  rights  of 
property,  in  the  sense  in  which  the  latter  are  understood  when  requirA  to  be 
strictly  construed.    The  courts  would  have  no  right  to  interfere  in  the  former 
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case  exoepjb  to  prevent  an  injustice.  If  the  board  were  to  act  arbitrarily,  and 
absolutely  disregard  the  restrictions  which  the  statute  had  imposed  upon  it, 
the  act  should  he  annulled.  The  several  circuit  courts  of  the  state  have,  un- 
der the  constitution,  supervisory  control  over  oliieers  an^  tribunals  of  that 
character,  (section  9,  art.  7,  Const.,)  and  should  exercise  it  whenever  neces- 
sary to  keep  them  within  the  line  of  their  duty,  or  to  correct  such  acts  done 
outside  thereof  as  substantially  injure  parties;  but  to  attempt  to  control  their 
discretion,  or  to  require  them  to  observe  all  the  niceties,  in  the-  ordinary  ad- 
ministration of  their  duties,  that  are  required  of  officers  and  tribunals  pro- 
ceeding under  statutory  authority  to  divest  parties  of  general  property  rights, 
would  be  absurd.  There  is  no  analogy  whatever  between  the  two  characters 
of  cases.  i 

In  the  case  under  consideration  a  complaint  was  made  in  writing  against 
the  appellant,  and  filed  with  the  secretary  of  the  board.  He  was  notified  of 
the  fact,  and  required  ^  appear  and  answer  it.  He  appeared  at  the  time, 
but  none  of  the  members  of  the  board  were  present.  The  secretary  informed 
the  appellant  that  the  hearing  was  postponed  until  a  subsequent  day,  at  which 
time  he  again  appeared.  But  two  of  the  members  of  the  board  were  then 
present,  and  they  proceeded  to  investigate  the  charge.  The  appellant,  how- 
ever, moved  tb  dismiss  the  complaint,  upon  the  grounds  that  the  boiird  had 
lost  jurisdiction.  This  is  one  of  the  principal  grounds  of  error  relied  on. 
Such  a  ground  might  be  tenable  in  a  justice's  court  proceeding,  where  juris- 
diction is  obtained  by  the  personal  service  and  return  of  a  summons,  and  may 
be  lost  by  the  failure  of  the  justice  to  be  present  at  the  time  the  defendant  is 
required  to  appear  and  answer;  but  in  this  proceeding  the  board  had  Juris- 
diction by  reason  of  the  relation  existing  between  it  and  the  appellant.  The 
latter  was  at  all  times  amenable  to  the  former  for  his  conduct;  and  it  only 
had  to  say  to  him  that  a  complaint  had  been  made  against  him  for  certain 
misconduct,  and  to  come  forward  and  explain  it.  The  proceeding  is  neces- 
sarily summary,  and  was  designed  and  intended  to  insure  efficient  service  in 
the  promotion  of  navigation  and  commerce. 

Another  ground  of  error  is  that  the  commissioners,  while  investigating  the 
charge  against  the  appellant,  employed  and  had  present  an  attorney  to  instruct 
and  advise  them  with  reference  thereto,  which  attorney,  appellant's  counsel 
claim,  was  also  acting' as  attorney  for  the  respondent  in  the  proceeding.  It 
does  not  appear  that  the  attorney  did  instruct  or  advise  the  commissioners, 
nor  that  he  was  attorney  for  the  respondent.  The  commissioners  had  a  right 
to  employ  an  attorney  to  acquaint  them  as  to  the  manner  of  conducting  the 
investigation.  It  is  not  supposed  that  the  board,  where  two  of  its  number 
are  required  by  the  law  creating  it  to  have  been  engaged  as  masters  or  mates 
on  seagoing  vessels  or  steam-boats  for  at  least  two  years  prior  to  their  elec- 
.  tion,  and  the  third  liable  to  be  selected  on  account  of  his  practical  knowledge 
of  navigation,  would  have  much  idea  about  the  form  of  such  a  proceeding; 
and  their  engagement  of  a  suitable  person  to  advise  them  regarding  such 
matters,  especially,  when  the  appellant  appeared  with  a  force  of  attorneys,  as 
he  did  in  this  affair,  and  interposed  technical  demurrers  and  motions,  was 
very  proper.  They  could  not,  of  course,  delegate  to  their  attorney  the  decis- 
ion of  any  question  which  the  law  required  them  to  determine,  nor  determine 
it  themselves  through  his  advice;  but  to  receive  advice  from  him  as  to  the  va- 
rious steps  to  be  taken  in  the  progress  of  the  investigation  was  legitimate. 
There  would  not,  in  any  case,  be  grounds  for  the  court's  interference  with 
the  decision  of  the  commissioners,  unless  it  appeared  that  they  had  abused  the 
trust  reposed  in  them  to  the  prejudice  of  the  appellant. 

I  have  not  been  able  to  discover  but  that  the  appellant  had  a  fair  hearing 
in  the  matter,  and,  although  the  determination  against  him  may  have  been 
severe  and  injurious  in  its  consequences,  still  the  interests  of  navigation  and 
commerce  must  be  consulted  and  regarded  as  paramount  to  his  loss.    No 
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person  should  be  trusted  with  a  pilot's  license  who  is  under  any  taint  of  sus- 
picion of  intemperance.  An  assurance  upon  the  part  of  the  board  of  pilot 
commissioners  that  a  person,  addicted  to  drunkenness  was  competent  to  take 
charge  of  a  vessel,  and  conduct  her  safely  to  port,  would  be  criminal.  The 
necessity  of  prudence,  skill,  and  sobriety  in  the  discharge  of  so  important  a 
duty  is  too  great  to  justify  the  board  in  accrediting  any  one  as  competent  to 
perform  it  unless  absolutely  known  to  possess  those  requisites. 

The  appellant's  counsel  also  claimed  that  the  president  of  the  board  called 
the  meeting  at  which  the  said  charge  was  investigated  without  notifying 
Commissioner  Brown  thereof.  Whether  this  is  so  or  not  does  not  appear  from 
the  record,  and  I  do  not  think  that  we  sliould  presume  that  such  was  the 
fact.  It  is  the  duty  of  the  president  of  the  board,  when  he  calls  a  meeting 
thereof y  to  give  reasonable  notice  to  the  other  commissioners;  and  we  have 
the  right  to  presume  that  he  performed  that  duty,  I  think,  unless  it  is  shown 
to  the  contrary. 

The  decision  of  the  circuit  court  appealed  from  should  be  affirmed. 

Strahan,  J.,  concurs  in  the  result  upon  the  principles  announced  in  Wood 
V.  Middle,  ante,  385,  decided  at  this  term. 


(5  Utah.  87) 

People  v.  Olesen. 
(Supreme  Ctourt  of  Utah.    January  14,  1887.) 
Homicide— Reheahing  Denied. 

Motion  for  rehearing.    For  original  opinion,  see  11  Pac.  Rep.  577. 
W.  H,  Dickson,  for  the  People.     Hoge  d'  Burmester,  for  defendant. 

Zane,  C.  J.  The  reasons  alleged  by  appellant  in  his  petition  for  a  rehear- 
ing in  this  case  are  that  the  court  in  its  opinion  failed  to  consider  certain  er- 
rors assigned,and  erred  in  some  of  its  conclusions.  The  points  relied  upon  in 
the  argument  were  distinctly  stated  in  the  opinion,  and  the  reasons  given  for 
holding  that  they  were  not  well  assigned.  While  the  court  considered  the 
other  erroi-s,  it  did  not  separately  mention  and  particularly  consider  them  in 
the  opinion,  for  the  reason  that  there  did  not  appear  to  be  sufficient  room  for 
controversy  with  respect  to  them.  All  the  errors  assigned  were  considered 
by  the  court  on  the  hearing  of  this  cause,  and  we  are  not  convinced  that  any 
erroneous  conclusion  was  reached.    A  rehearing  is  denied. 

BoREMAK  and  Henderson,  J  J.,  concur. 

(5  Utah,  88) 

People  v.  Tidwell  and  another,  impleaded,  etc. 
(Sujfreme  Court  of  Utah.    January  17,  1887.) 

1.  Appeal— Reheaeikg. 

A  rehearing  should  not  be  granted  merely  upon  an  appeal  to  the  court  to  go  over 
the  argument  and  authorities  again. 

2.  Same— Title  of  Judge  to  Office. 

The  question  whether  one  of  the  judges  who  sat  in  the  hearing?  of  a  case  upon  ap- 
peal, but  who  dissented  from  the  decision,  was  legally  a  member  of  the  court  at 
the  time,  will  not  be  examined  into  upon  a  motion  for  a  rehearing;  no  such  ques- 
tion having  been  raised  before,  and  no  facts  being  shown  to  warrant  the  inquiry. 

Petition  for  rehearing.    For  former  opinion,  see  12  Pac.  Rep.  61. 
W,  IT.  Dickson,  for  the  People.    Arthur  Brown,  for  defendants, 

BoREMAN,  J.  This  matter  comes  before  us  upon  a  petition  for  a  rehearing 
filed  after  the  adjournment  of  the  last  term  of  this  court,  but  within  the  10 
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days  allowed  by  a  rule  of  the  court.  The  rehearing  is  asked  upon  three 
gi:ound8. 

The  first  two  grounds  have  reference  to  a  supposed  failure  of  the  court  to 
give  due  consideration  to  the  questions  involved  in  the  case.  They  are  sim- 
ply an  appeal  to  the  court  to  go  over  the  arguments  and  authorities  again,  and 
neither  of  these  two  grounds  has  reference  to  any  law  or  fact  to  which  our 
attention  was  not  called  upon  the  hearing  of  the  case.  They  are  not  new 
matters.  We  see  nothing  in  either  to  warrant  the  court  in  granting  a  rehear- 
ing. 

The"third  ground  urged  is  that  Judge  Powers,  who  sat  in  the  hearing  of 
the  case  in  this  court,  was  not,  at  the  time,  a  member  of  this  court.  The 
question  as  to  whether  Judge  iPoWERSwasalegal  member  of  this  court  is  one 
that  the  court  would  not  examine  into  upon  a  motion  for  a  rehearing,  where 
no  facts  are  shown  to  warrant  it,  and  where  one  side  only  is  heard.  He  was 
Skde  facto  officer  most  certainly,  and  the  attention  of  the  court  was  not  at  the 
time  called  to  any  irregularity  in  his  so  doing,  nor  was  any  doubt  cast  upon 
his  authority  to  act.  Besides,  Judge  Powers  did  not  agree  with  the  majority 
of  the  court,  but  dissented. 

We  see  no  good  reason  for  granting  the  prayer  of  the  petitioner,  and  the 
rehearing  is  denied. 

Zane,  C.  J.,  and  Henderson,  J.,  concurring. 

(6  Mont.  271) 

United  States  v.  Power. 

{Supreme  Court  of  Montana.    January  13,  1887.) 

Bailmbut— Contract  to  Transfoet  Indian  Supplies  — River  Risks— Neoltorncr— 
Loss  BT  Fire. 

P.  made  a  contract  with  the  United  States,  through  the  commissioner  of  Indian 
affairs,  to  transport  certain  supplies  from  several  eastern  cities  to  points  within  the 
territory  of  Montana.  The  contract  was  in  the  usual  form  of  government  trans- 
portation contracts,  except  that  there  was  noted  on  the  tabular  statement  appended 
thereto  a  memorandum  in  the  following  words:  "All  rail  to  the  Missouri  river. 
During  navigation,  on  Missouri  river.  No  river  risk  on  the  part  of  the  contractor 
foi-  unavoidable  accidents.  Land  haul  only  when  ground  is  frozen."  In  pursu- 
ance of  this  contract  P.  received  certain  goods,  which  were  loaded  on  a  steamer, 
and  were  being  transported  up  the  Missouri  river  to  the  point  of  destination  when 
the  steamer  took  Hre,  and  was  burned,  and  the  cargo,  including  the  goods,  was  to- 
tally destroyed.    Held,  that  P.  was  not  liable  for  the  loss. 

Appeal  from  district  court,  Lewis  and  Clarke  county. 

Action  to  recover  for  a  loss  in  the  negligent  transportation  of  government 
supplies.    Judgment  for  defendant.    Plaintiff  appealed. 

Robert  B,  Smith,  U.  S.  Dist.  Atty.,  for  the  United  States.  B.  P.  Carpen- 
ter, for  respondent,  Power. 

MoLeary,  J.  The  facts  of  this  case  may  be  briefly  summarized  as  follows : 
On  the  twenty-eighth  day  of  April,  1883,  Thomas  G.  Power  entered  into  a 
contract  with  the  United  States,  through  H.  Price,  commissioner  of  Indian 
affairs,  to  transport  certain  supplies  from  Bismarck,  Dakota,  and  other  eastern 
cities,  to  points  within  the  territory  of  Montana,  during  the  fiscal  year  ending 
the  thirtieth  June,  1884.  The  contract  was  in  the  usual  form  of  government 
transportation  contracts,  except  that  there  was  noted  on  the  tabular  state- 
ment appended  thereto  a  memorandum  in  the  following  words:  "All  rail  to 
the  Missouri  river.  Duri  ng  navigation,  on  Missouri  river.  No  river  risk  on 
the  part  of  the  contractor  for  unavoidably  accidents.  Land  haul  only  when 
ground  is  frozen." 

In  pursuance  of  this  contract.  Power  received  from  the  United  States,  for 
transportation  from  Bismarck  to  certain  points  in  Montana,  certain  goods. 
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consisting  of  79  sacks  of  coffee,  400  pairs  of  blankets,  500  yards  of  cloth, 
1,000  pounds  of  lard,  and  200  men's  caps,  valued  at  33,485.98:  which  goods 
were  loaded  on  the  steamer  Butte,  and  were  being  transported  wp  the  Mis- 
souri river  towards  their  destination,  when,  during  the  night,  on  the  first 
day  of  August,  1883,  at  a  point  above  Port  Peck,  the  steamer  took  fire  and 
wsis  burned,  and  the  cargo,  including  the  goods  being  transported  for  the 
United  States,  was  a  total  loss.  The  steamer  Butte  belonged  to  a  stock  com- 
pany, of  which  Power  was  a  stockholder  to  the  amount  of  one-fourth  or  one- 
third  of  the  stock;  and  the  said  company  was  not  interested  in  any  way  in 
the  contract  sued  upon.  It  is  admitted  that  the  goods  were  received' for 
transportation  as  alleged,  and  were  lost  on  the  steamer  Butte  by  fire,  and 
never  delivered  to  the  officei*s  of  the  United  States  at  their  places  of  destina- 
tion. It  is  also  conceded  that  Power  was  a  private  carrier  only,  and  not  a 
common  carrier,  and  was  liable,  if  at  all,  only  under  the  terms  of  the  con- 
tract and  the  general  laws  applicable  to  private  carriers.  It  was  further 
agreed  "that  the  best  care  and  precautions  were  used  by  the  defendant  and 
all  of  his  agents  and  employes,  and  that  defendant.  Power,  gave  orders  to 
use  the  very  greatest  degree  of  care  and  diligence,"  and  that  defendant  was 
not  personally  present.  Upon  this  state  of  facts  the  case  was  submitted  to 
the  court  below  without  a  jury,  and  judgment  rendered  for  the  defendant. 
A  motion  for  a  new  trial  was  made  and  overruled;  and  from  the  judgment 
and  orders  an  appeal  was  taken  to  this  court. 

It  is  claimed  by  the  attorney  for  the  United  States  that,  on  account  of  tlie 
memorandum  attached  to  the  contract,  in  the  words  "no  river  risk  on  the 
part  of  the  contractor  for  unavoidable  accidents,"  that  respondent  became 
liable  for  the  loss  by  fire;  that  such  a  risk  was  not  a  "river  risk,"  or  one  of 
the  perils  of  navigation,  which  are  synonjrmous  terms;  that  this  expression 
is  equivalent  to  saying  "unavoidable  accidents  on  account  of  river  risks  ex* 
cepted;"  and  that  such  unavoidable  accidents  as  arose  from  river  risks  being 
alone  excepted,  all  other  unavoidable  accidents  were  included;  and  that  thus 
the  respondent  was  liable  for  a  loss  by  fire  occurring  on  tlie  river  Missouri, 
although  it  was  entirely  unavoidable. 

There  is  no  pretense  or  claim  that  the  respondent  was  a  common  carrier, 
or  that  the  law  governing  common  carriera  applies  to  this  case.  lie  was  only 
a  private  carrier,  and  was  to  be  governed  by  the  law  applicable  to  that  class 
of  persons,  and  was  subject  to  all  the  liabilities  of  a  private  carrier.  As  a 
private  carrier  the  respondent  was  bound  to  use  ordinary  care, — such  care 
and  diligence  as  a  reasonably  prudent  man  would  exercise  in  the  conduct  of 
his  own  business,  or  in  the  preservation  of  his  own  property.  Ang.  Cam 
§  47;  Story,  Bailm.  8  399;  2  Greenl.  Ev.  §  219;  Ames  v.  Belden,  17  Barb.  515; 
Samms  v,  Stewart,^  Ohio,  73. 

According  to  the  statement  of  facts,  it  was  admitted  that  respondent  used 
the  "best  care  and  precautions."  Then  he  would  not  be  liable  generally  in 
this  action.  If,  then,  the  appellants  should  recover  a  judgment  herein,  it 
would  be  on  account  of  the  terms  of  the  contract  which  were  made  in  this 
case.  Do  the  terms  of  the  memorandum  quoted  fix  the  liability  of  the  re- 
spondent for  the  goods  lost  by  the  burning  of  the  boat?  The  counsel  for  the 
appellants  construe  the  terra,  "No  river  risks  for  unavoidable  accidents,"  to 
be  a  negative  pregnant;  and,  on  the  maxim  "expressio  unius  est  exdusio  alte- 
rius,"  to  make  the  respondent  liable  for  all  other  unavoidable  accidents,  ex- 
cept those  which  are  classed  in  maritime  law  as  "river  risks"  or  "perils  of 
navigation, "  And  authorities  are  cited  to  show  that  lire  does  not  fall  within 
that  class  of  risks  or  perils.  In  order  to  maintain  this  construction,  the  terms 
of  the  memorandum  are  transposed,  and  the  words  "river  risks"  are  made 
to  limit  the  words  "unavoidable  accidents,"  instead  of  the  converse,  as  it  is 
expressed  by  the  parties  in  the  contract  itself.  All  persons  are  presumed  to 
use  language  in  its  ordinary  signification,  and  to  express  themselves  accord- 
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Ing  to  grammatical  and  logical  rules.  No  fair  rule  of  grammatical  construc- 
tion or  legal  interpretation  would  permit  such  a  transposition  and  exchange 
of  the  substantive  and  adjective  clauses.  We  must  take  the  words  as  we  find 
them,  and  derive  the  intention  of  the  parties,  when  it  can  be  done,  from  the 
exact  language  used  by  the  parties  themselves.  To  do  this  we  must,  as  far 
as  possible,  assume  their  surroundings  and  cii  cum  stances.  Kev.  St.  Mont. 
1st  Div.  §  614,  p.  154;  D^mnell  v.  Humphrey 8 ^  IMont.  526;  Taylor  v.  Holter, 
Id.  694. 

Independently  of  til e  memorandum  quoted,  what  were  the  obligations  of  the 
contractor  undertaking  to  transport  these  goods?  Those  of  a  private  carrier 
only.  As  such  he  was  not  responsible  for  river  risks  arising  from  unavoid- 
able accidents.  Then,  either  this  memorandum,  appended  to  the  tabular  state- 
ment attached  to  bis  contract,  did  not  enlarge  this  liability,  or,  if  it  was  in- 
tended to  make  him  assume  any  risks  arising  from  unavoidable  accidents,  they 
were  land  risks.  And  this  was  probably  the  intention,  inasmuch  as  the 
transportation  routes  covered  railroads  and  wagon  roads  as  well  as  water-ways; 
and,  in  another  note,  added  just  after  the  one  quoted,  it  is  provided  that,  be- 
tween ceiiain  points,  the  contractor  would  make  the  "land  hauls  only  when 
the  ground  is  frozen,"  At  any  rate,  by  no  fair  rule  of  interpretation,  can  the 
respondent  be  made  liable  for  any  river  risks  arising  from  unavoidable  acci- 
dents. Then  the  only  river  risks  for  which  he  would  be  liable  are  such  as  arise 
from  unavoidable  accidents.  Was  this  fire  one  of  those?  Abstractly  consid- 
ered, it  may  well  be  said  that  there  is  no  such  thing  as  an  accident;  that  every 
result  has  a  cause,  or,  rather,  numerous  causes,  which,  acting  together,  pro- 
duce the  result.  But  the  law,  which  is  intended  to  regulate  the  practical  af- 
fairs of  life,  does  not  indulge  in  these  abstractions  of  philosophy,  and,  accord- 
ing to  the  evidence,  this  fire  was,  as  far  as  the  respondent  is  concerned,  an 
unavoidable  accident,  for  which  he  would  not  be  responsible. 

But  the  appellant's  counsel  contends  that  this  fire  was  not  a  '^ river  risk." 
That  may  be  conceded,  and,  if  it  is  not  a  river  risk,  it  is  not  provided  for  at 
all,  in  this  memorandum  or  in  this  contract,  and  the  law  generally  must  be 
relied  on  to  Hx  the  liability  of  the  respondent.  Under  this  view,  as  has  been 
already  stated,  he  is  only  liable  as  a  private  carrier  for  ordinary  care;  while, 
according  to  the  evidence  in  the  record,  he  used  "the  best  of  care  and  precau- 
tions. " 

Then,  under  the  general  law  applicable  to  carriers,  and  under  the  terms  of 
his  contract,  in  any  way  which  it  is  possible  to  construe  it,  the  respondent  is 
not  liable  for  the  loss  which  occurred  to  the  appellants  by  the  burning  of  the 
steamer  Butte.  Such  being  the  case,  we  find  no  error  in  the  judgment  of  the 
court  below,  and  it  is  affirmed. 


(6  Mont.  276) 

Montana  Ry.  Co.  v.  Warren  and  others. 

(Supreme  Ottitrt  of  Montana.    January  5,  1887.) 

1.  Ratlboad  Companies — Procekdings  to  Condemn  Lands— Testimony  as  to  Valub. 

In  proceedings  for  condeni nation  of  land  for  a  railroad  right  of  way,  it  is  not  e»- 
seudal  to  the  competency  of  witnesses  as  to  the  value  of  the  land  that  they  should 
have  bought  or  sold  such  land  or  similar  property,  or  that  their  opinion  should  be 
based  upon  values  realized  on  actual  sales. 

2.  Same— Mining  Prospect— Mabket  Value,  how  Ascebtainkd. 

a  mining  prospect  upcni  which  shafts  have  been  sunk, — one  41  feet,  another 20 
feet.— but  which  has. produced  no  return,  has  a  market  value,  and  such  value  is*  to 
be  ascertaiiied,  in  proceedin<;s  for  condemnation  of  the  claim  for  railroad  pur- 
poses, under  the  same  rule  as  is  the  value  of  other  property;  and  testimony  as  to  the 
value  is  not  necessarily  based  upon  sales  of  the  same  and  similar  property. 
S«  Same— Value  AS  Town  Lot. 

In  proceedings  forthe  condemnation  of  a  mining  claim  for  railroad  purposes,  the 
owner  may  prove  the  value  of  the  land  for  town-lot  purposes,  whether  built  upon 
or  not,  in  aaditiou  to  proving  its  value  as  a  prospect,  but  his  recovery  is  confined 
to  the  Yftlue  for  one  or  the  other  purpose. 
v.l2p.no.l4— 41 
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4.  Appeai>— The  Rboord— Verbatim  Copy  of  Stenographer's  Notes. 

A  transcript  containing  eL.verbatim  copy  of  the  8tenogra]>her*s  notes  of  the  testimonpr 
in  the  court  below,  with  no  attempt  to  reduce  the  saiue  to  narrative  form,  or  to  omit 
questions  withdrawn  on  objection,  is  not  such  a  record  as  should  be  filed  in  the  ap- 
pellate court. 
6.  Same— Errors  in  Statement  not  Referred  to  in  Briefs. 

Assignments  of  error  in  the  <$tateraent.  not  referred  to  in  the  appellant's  brief, 
will  not  be  considered. 

Appeal  from  district 'court,  »Silver  Bow  county. 

Samuel  Word  and  W.  W.  Dioson,  for  appellant,  Montana  Ry.  Co.  Knowles 
<fe  Forbis,  for  respondents,  Warren  and  others. 

Bach,  J.  This  action  was  commenced  by  a  petition,  upon  which  commis- 
sioners were  appointed  to  assess  the  value  of  certain  lands  lying  in  Silver  Bow 
county,  and  belonging  to  the  respondents,  over  which  lands  the  appellant 
sought  to  obtain  an  easement  for  the  purpose  of  constructing  a  railroad.  The 
land  mentioned  in  the  petition  was  a  raining  claim,  known  as  the  "'Nipper 
Lode," — a  claim  undeveloped,  but  upon  which  there  were  several  shafts,  one 
41  feet  deep,  another  20  feet  deep.  In  fact,  the  property  was  of  that  descrip- 
tion generally  known  as  a  "prospect."  The  commissioners  made  their  final 
report,  from  which  the  respondents  appealed  to  the  Second  judicial  district 
court  in  and  for  the  county  of  Silver  Bow.  ^  The  case  was  heard  in  that  court 
before  a  jury,  which  found  a  verdict  for  the  respondents  herein  for  the  sum 
of  S7,000.  A  motion  for  a  new  trial  wjis  heard,  and  an  order  was  made  de- 
nying the  same;  from  which  order,  and  from  the  judgment  entered  upon  the 
verdict,  an  appeal  was  taken  to  this  court. 

There  are  assignments  of  error  in  the  statement  which  are  not  referred  to 
in  the  appellant's  brief;  and  which  will  therefore  not  be  considered  by  this 
court.     Those  relied  upon  are  as  follows: 

1.  That  there  was  admitted  in  evidence  the  opinion  of  witnesses  as  to  the 
value  of  tiie  land,  which  opinion  was  not  based  upon  sales  of  the  land,  or  of 
similar  property.  The  witnesses  whose  opinion  was  so  given  had  lived  for 
many  years  in  the  neighborhood  of  the  Nipper  lode.  They  knew  the  character 
of  adjacent  property,  and  had  bought  and  sold  property  of  the  same  descrip- 
tion in  that  neighborhood.  The  well-settled  rule  of  law  is  that  value  of  real 
estate  may  he  proved  by  witnesses  other  than  experts.  In  newly-settled  com- 
munities there  could  be  no  experts  as  to  the  value  of  real  estate.  The  value 
of  lands  may  be  proved  by  the  opinion  of  witnesses  who  know  the  character 
of  that  land,  its  availability,  fertility,  situation,  and  the  character  of  similar 
and  adjacent  property. 

A  witness  as  to  value  of  property  need  not  to  have  been  engaged  in  buying 
or  selling  the  same.  1  Suth.  Dam.  798;  3  Suth.  Dam.  463,  and  cases  cited  in 
note;  Railroad  Co,  v.  Bunnell,  81  Pa.  St.  414-426;  Sedg.  Dain.  696,  697; 
Railroad  Co,  v.  Pearson,  35  Cal.  247-261;  Robertson  v.  Knapp,  35  N.Y.  91. 

In  the  case  last  cited,  farmers  were  called  as  witnesses  to  testify  as  to 
value  of  lands.  The  court  say:  "The  value  of  land  in  the  vicinity  is  usually 
understood  by  all  of  the  residents  of  a  farming  neighborhood,  without  re- 
spect to  occupation.  I  can  perceive  no  objection  to  the  competency  of  the 
evidence  objected  to."  See,  also,  Lawson,  Exp.  Ev.  436,  and  numerous 
cases  cited  in  the  note.  It  is  there  remarked  that  only  one  state  holds  a  con- 
trary doctrine.    This  point  naturally  recurs  in  the  other  assignments  of  error. 

2.  The  appellant  claims  that  the  evidence,  is  insuflScient  to  justify  the  ver- 
dict, and  that  it  is  against  the  law,  because  the  Nipper  lode  was  an  unde- 
veloped mining  claim,  which  had  produced  no  return,  from  which  no  ore  bad 
ever  been  taken,  which  was  a  mere  prospect;  and  that  consequently  its  value 
was  a  speculative  value  only. 

It  is  admitted  by  both  parties  that  the  true  measure  of  damages  is  the  dif- 
ference between  the  market  value  of  the  property  before  and  after  the  con- 
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str action  of  the  road.  The  only  questions  are  whether  a  prospect  has  a  value 
that  may,  in  law,  be  called  a  market  value;  and,  if  so»  whether  there  is  proof 
in  this  case  of  any  market  value.  Has  a  "prospect" — an  imdeveloped  mine — 
any  market  value?  A  full,  positive  answer  to  that  is  that  prospects  are  sold 
in  the  market  every  day.  Certainly,  property  so  sold  has  a  market  value.  ' 
The  records  of  Silver  Bow  county  will  probably  show  more  transfers  by  sale 
of  property,  such  as  is  known  as  "prospects,"  than  of  any  other  kind  of  real 
estate.  They  are  frequently  sold  on  execution,  foreclosure,  and  partition 
sales.    They  are  the  subject  of  daily  litigation  in  our  courts. 

The  witnesses  Tibbey  and  Clark  were  called  by  the  appellants.  Tibbey  says 
that  the  Kanuck  mine  was  a  prospect  when  ^3,000  were  paid  for  a  half  in- 
terest therein.  The  Kanuck  was  a  small  claim,  with  shafts  no  deeper  than 
those  upon  the  Nipper  lode.  He  says  815,000  were  paid  for  the  Adventure 
claim  when  it  was  a  prospect.  Clark  bought  the  Steward  lode  when  it 
was  a  prospect.  Those  lodes  had  no  market  value.  The  record  shows  that 
portions  of  the  Nipper  lode  hiid  been  sold. 

Does  the  fact  that  the  Kipper  lode  had  produced  no  return  justify  the  legal 
conclusion  that  that  property  has  no  legal  value,  as  is  claimed  by  appellant  to 
be  the  rule  of  law  V  A  vacant  lot  in  a  large  city  "produces  no  return. "  Any 
return  therefrom  in  the  future  must  be  a  matter  of  speculation, — a  specula- 
tion depending,  among  other  things,  upon  the  nature  and  size  of  the  house 
which  is  still  to  be  built,  and  the  rent  that  can  be  obtained  from  a  lease  thereof, 
if  it  ever  can  be  leased.  If  we  should  apply,  in  such  a  case,  the  rule  invoked 
by  appellant,  there  would  be  no  value  assignable  to  a  property  which,  as  a 
matter  of  fact,  may  be  immensely  valuable.  What,  then,  is  the  value  of  such 
a  lot?  It  is  its  market  value, — the  price  which  it  would  bring  in  a  fair  mar- 
ket,— which  price  may  be  established  by  competent  witnesses,  who  know  the 
character  and  situation  and  usefulness  of  that  property.  See  cases  cited 
above. 

Under  certain  circumstances  a  stream  of  water  flowing  through  land 
makes  that  land  valuable,  because  of  the  power  to  be  derived  therefrom,  or 
because  of  the  possibility  of  irrigation,  as  in  this  country.  There  may  be  no 
mill.  There  may  have  been  no  attempt  to  use  that  water  for  the  purposes  of 
irrigation.  Still  those  are  qualities  or  characteristics  which  may,  under  cer- 
tain circumstances,  enhance  the  present  market  value  of  that  property,  with 
a  mill,  or  when  irrigated  and  cultivated.  That  would  be  speculation.  The 
question  is,  what  effect  have  these  circumstances  upon  the  opinion  of  the  com- 
munity ?  How  do  they  affect  the  market  value?  A  man  may  have  property 
well  situated  to  a  certain  purpose, — such  as  a  mill-site,  or  as  a  farm,  or  as  a 
residence  or  store,  or  as  a  mine, — and  he  may  refuse  to  use  it  for  any  one  of 
those  purposes  to  which  it  is  best  suited.  Still  he  may  sell  it  in  open  market 
to  a  purchaser  whose  opinion  of  its  present  market  value  is  biised  upon  the 
future  use  to  which  it  may  be  put.  Still  he  may  claim,  in  apy  proceeding  to 
condemn  that  land,  the  market  value  thereof,  as  that  value  is  fixed  by  the 
public  for  those  purposes. 

The  difference  between  such  a  valuation  and  speculation  seems  clear.  J>and 
never  used  by  its  owner  for  any  purpose  is  sought  to  be  condemned.  The 
fertility  of  the  soil  is  one  of  the  characteristics  or  properties  of  that  land.  It  has 
never  produced  any  returns;  but  there  is  no  attempt  to  prove  future  produc- 
tions. They  are  speculative.  The  fertility  of  the  soil  is  a  fact, — a  fact  which 
in  some  cases  may  add  great  value  to  the  property,  and  may  be  one  of  the  con- 
stituents of  the  market  price.  See  Boom  Co,  v.  Patterson,  98  U.  S.  403.  The 
court  says,  (page  407:)  "In  determining  the  value  of  land  appropriated  for 
public  purposes,  the  same  considerations  are  to  be  regarded  as  in  a  sale  of 
property  between  private  parties.  The  inquiry  in  such  cases  must  be,  what 
is  the  property  worth  in  the  market,  viewed,  not  merely  with  reference  to  the 
uses  to  which  it  is  at  the  time  applied,  but  with  reference  to  the  uses  to 


Digitized  by 


Google 


644  PACIFIC  REPORTER.  [Mont. 

which  it  is  plainly  adapted ;  that  is  to  say,  what  is  it  worth  from  its  availa- 
bility for  valuable  uses?  Property  is  not  to  be  deemed  worthless  because  the 
owner  allows  it  to  go  to  waste,  or  to  be  regarded  as  valueless  because  he  is 
unable  to  put  it  to  any  use.  Its  capability  of  being  made  thus  available 
gives  it  a  market  value  which  can  be  readily  estimated."  And  the  court 
cites  with  approval  Young  v.  Harrison,  17  Ga.  30,  in  which  case  the  value 
of  farming  land  at  a  bridge  site  was  allowed  to  be  proved. 

In  Boom  Co.  v.  Patterson,  just  above  cited,  the  value  of  land  on  account 
of  its  availability  for  building  a  boom  across  a  river  was  allowed  to  be  proved. 
In  the  one  ciise  tliere  was  no  bridge:  in  the  other  there  was  no  boom.  The 
value  of  those  lands,  if  a  bridge  or  boom  was  built,  was  a  matter  of  specula- 
tion; but  the  present  market  value  of  those  lands  was  more  or  less  dependent 
upon  the  fact  that  they  might  be  put  to  such  uses.  That  was  fact.  See, 
aL30,  the  other  authorities  in  case  of  Boom  Co,  v.  Patterson, 

So  with  a  "prospect."  It  certainly  has  value  in  the  market.  What  is  the 
characteristic  of  the  prospect?  If  ore  has  been  found,  that  fact  is  an  element 
of  value.  It  is  the  "fertility"  of  that  piece  of  property.  The  value  will  in- 
crease as  the  prospect  becomes  more  developed;  but,  as  soon  as  a  vein  of  ore 
is  found  in  land  in  a  mining  district,  it  places  a  market  value  upon  that  land, 
greater  or  less,  owing,  as  in  all  cases,  to  circumstances.  That  fact  is  as  cer- 
tain an  element  of  price  as  is  the  fertility  of  the  soil,  the  situation,  chances 
for  a  mill-site,  or,  in  case  of  a  well-developed  mine,  the  possibility  of  future 
production  of  ore.  In  what  respect  does  a  prospect  differ  from  a  mine,  ex- 
cept the  fact  that  ore  has  been  taken  from  the  latter  in  large  quantities  ? 
Can  it  be  said  of  a  mine  that  it  will  continue  to  produce  valuable  ores  with 
any  greater  certainty  than  it  can  be  said  of  a  well-developed  prospect  that  it 
will  produce  valuable  ores  ?  Future  profits  are  a  matter  of  uncertainty  in  the 
one  case  as  well  as  in  the  other.  In  fact,  the  only  distinction  is  that  the  mine 
is  poorer  than  it  was  as  a  prospect  because  of  the  extraction  of  valuable  ore 
once  contained  therein.  Land  adjacent  to  a  well-known  mine  lias  a  market 
value  greater  or  less,  depending  whether  it  lies  on  or  off  the  vein.  In  one 
case  its  present  value  depends  upon  its  mineral  character;  in  the  other  case, 
upon  its  adaptability  for  a  dump,  or  for  building  purposes.  As  has  been  al- 
ready said,  a  prospect  Is  more  a  matter  of  speculation  than  is  a  mine  from 
which  ore  has  been  taken.  The  future  of  each  is  equally  uncertain.  The 
value  of  each  is  to  be  ascertained  in  the  same  way,  viz.,  under  all  the  circum- 
stance, what  is  the  market  value? 

In  8tate  v.  Moore,  12  Cal.  56,  the  court  say:  "There  is  no  force  in  the  ob- 
jection that  the  value  of  a  mining  claim,  which  depends  upon  the  amount  of 
precious  metals  it  contains,  must  necessarily  be  left  to  conjecture.  The  min- 
eral standard  of  value  is  the  amount  of  money  which  can  be  realized  by  a  sale 
of  the  property,  and  this  will  apply  to  mining  claims  as  to  other  lands.  Sales 
and  hypothecations  of  mining  claims  are  of  every  day's  occurrence,  and  we 
apprehend  their  value  can  be  ascertained  with  sufficient  accuracy." 

In  our  opinion,  mining  prospects  have  a  value,  which  is  to  be  ascertained 
under  the  same  rule  as  is  the  value  of  other  property. 

Appellant  cites  the  case  of  Searle  v.  Railroad  Co,,  33  Pa.  St.  57.  We  think 
the  case  does  not  sustain  the  rule  as  stated  by  appellant.  In  that  case  the 
judge,  at  the  trial  term,  charged  the  jury  as  follows:  "What  is  the  value  of 
this  land?  We  refer  you  to  the  testimony.  This  value  has  been  given  re- 
garding it,  both  as  agricultural  and  coal  land.  It  is  worth  more  for  tJie  coal 
under  tTie  ground  than  for  the  mere  surface.  ♦  *  ♦  We  do  not  see  why 
the  value  of  the  land,  as  it  is,  with  the  coal  under  it,  estimated  comparatively 
with  the  whole  tract,  is  not  the  true  subject  fortheconsidention  of  the  jury." 
See  page  59.  Now,  it  is  evident  that  the  value  of  that  land,  as  coal  land,  was 
in  evidence.  The  owner  of  the  land  then  wished  to  prove  further  "that  there 
was  over  an  acre  of  coal  under  the  road,  worth  ^,000,"  (see  page  63;)  and 
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that  was  the  error  complained  of.  The  appellate  court  say,  (page  64:)  "The 
jury  were  permitted  to  find,  in  favor  of  the  plaintiffs,  tTie  full  value  of  the 
landt  as  coal  land,*^  Then,  in  relation  tothe  S4,000  worth  of  coal,  the  court 
held  there  was  no  error.  Page  64.  "It  would  require  us  to  ascertain  the 
possible  value  of  the  land,  in  order  to  get  at  the  value  of  the  land  itself. 
♦  ♦  *  It  is  easier  to  value  the  land  directly  than  thus."  Then  the  court 
say,  (page  64:)  "Though  we  might  have  the  most  accurate  calculation  of  the 
quantity  of  coal  in  the  land,  yet,  without  knowing  exactly  the  expense  of 
bringing  it  to  the  surface  and  carrying  it  to  market,  and  the  amount  likely  to 
be  lost  in  mining  and  conveying,  and  the  times  in  which  it  would  be  brought 
out,  and  the  market  price  at  those  times,  the  quantity  would  not  help  us  to 
value  the  lands."  It  would  seem  that  there  was  another  reason  for  rejecting 
such  evidence.  To  admit  such  evidence  would  necessarily  allow  the  value  of 
the  coal  to  be  twice  estimated,  and  as  an  element  of  the  value  of  the  land. 
However,  the  only  point  in  that  case  was  wliether  the  value  of  the  coal  itself 
could  be  proved,  and  the  court  held  that  it  could  not.  But  the  court  did  not 
disapprove  of  the  charge  of  the  judge  below,  tlmt  tli«  jury  could  find  the  value 
of  the  land  as  cqal  land.  It  indirectly  approved  of  that  rule.  Yet,  although 
the  value  was  proved  as  of  coal  land,  in  the  statement  of  facts  we  find  that 
"the  plaintiff's  ground  bad  been  used  for  agricultural  purposes;  no  mine  hav- 
ing been  opened  on  the  land."  The  case  clearly  sustains  our  position,  that 
raining  prospects,  whether  of  coal,  silver,  or  gold,  have  a  market  value,  and 
that  that  value  is  to  be  ascertained  as  in  other  properties. 

But  appellant  claims  that  the  testimony  as  to  the  value  must  be  ba.sed  upon 
sales  of  the  same  or  similar  property.  It  is  not  necessary  for  us  to  decide 
whether  or  not  evidence  in  chief  may  be  given  as  to  the  sales  of  the  same  or 
similar  property.  The  price  realized  upon  a  sale  is  certainly  one  of  the  grounds 
upon  which  opinion  may  be  based;  but  it  is  not  the  only  ground.  Witnesses 
who  know  the  property,  and  are  familiar  with  the  uses  to  which  it  may  be 
put,  can  give  their  opinions  as  to  the  market  value.  The  witnesses  called  by 
respondent  had  been  living  in  the  neighborhood  of  this  property  for  many 
years,  and  during  that  time  had  been  engaged  in  mining,  and  had  k)ought  and 
sold  mines  and  prospects.  They  were  competent  to  give  their  opinions.  See 
cases  already  cited. 

To  establish  such  a  rule  as  that  stated  by  appellant,  that  actual  sales  of  the 
same  or  similar  property  are  the  only  test  of  value,  would  allow  the  condem- 
nation of  immensely  valuable  property  at  a  nominal  price  only.  Many  of  our 
most  valuable  mines  stand  isolated  and  alone;  the  property  adjacent  has  never 
baen  sold;  the  mines  have  not  been  sold  for  years;  and,  following  the  rule 
invoked  by  appellants,  those  mines  could  be  condemned  for  public  purpose  at 
the  nominal  value  of  a  dollar.  It  is  evident,  at  least,  that  such  a  rule  could 
not  apply  to  newly-settled  and  sparsely  populated  countries  such  as  this. 

Counsel  for  appellant  have  selected  certain  portions  of  the  testimony  of  the 
respondent's  witnesses  given  upon  cross-examination,  in  order  to  show  that 
their  evidence  was  "mere  guess-work."  It  would  be  a  rare  case  where  able 
counsel  could  not,  on  cross-examination,  lead  a  witness  to  make  some  such 
statement.  The  better  rule  is  to  ascertain  from  the  whole  testimony  whether 
or  not  the  well-founded  opinion  of  witnesses,  or  "guess  work,"  is  given.  In 
this  case  it  appears  from  an  inspection  of  the  whole  record  that  the  opinions 
which  were  given  were  based  upon  the  requisite  facts, — the  description,  the 
character  of  the  land  in  question,  and  of  property  adjacent  thereto. 

The  appellant  also  relies  upon  this:  that  the  court  charged  the  jury  that  the 
opinions  of  witnesses  as  to  value  must  be  based  upon  the  sale  or  offers  to  sell 
the  same  or  similar  property;  that  the  jury  disregarded  this  instruction ;  and 
that,  therefore,  the  verdict  must  be  set  aside,  whether  the  instruction  stated 
the  true  rule  or  not,  because  juries  cannot  disregard  instructions  given  by 
the  court.    As  matter  of  fact,  each  of  the  witnesses  had  knowledge  of  such  ■ 
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sales, — ^sales  of  the  same  and  similar  property.  Some  of  the  latter  was  at  con- 
siderable distance  from  the  Kipper  lode,  but  it  was  not  so  far  distant  that  the 
court  can  say  that  it  found  no  test  of  the  value  of  the  Nipper  lode.  Whether 
or  not  such  land  was  similar  to  the  Nipper  lode  is  a  question  involving,  to  a 
great  extent,  the  discretion  of  the  judge  presiding  upon  the  trial  in  the  court 
below.    Benham  v.  Dunbar^  103  Mass.  365. 

The  respondent  was  allowed  to  prove  the  value  of  the  land  for  town-lot  pur- 
poses. He  had  the  right  to  do  so,  whether  he  had  built  upon  it  or  not.  As 
we  have  seen,  the  question  is  not  to  what  use  the  land  had  been  put.  Tlie 
owner  has  a  right  to  obtain  the  market  value  of  the  land,  based  upon  its 
availability  for  the  most  valuable  purposes  for  which  it  can  be  used,  whether 
or  not  he  so  used  it.    See  cases  already  cited. 

The  court  instructed  the  jury  that  the  respondent  could  not  recover  the 
value  of  the  land  for  both  purposes,  and  we  cannot  presume  the  jury  disre- 
garded the  instruction,  for  it  does  not  so  appear  from  the  testimony. 

The  remaining  point  is  that  of  prejudice  or  passion.  The  verdict  is  not 
for  a  sum  larger  than  the  smallest  amount  given  in  the  evidence  for  respond- 
ent as  the  difference  between  the  market  value  of  the  property  immediately 
prior  to  and  after  the  taking.  The  verdict  is  larger  than  the  largest  sum  fixed 
by  appellant's  witnesses.  But  there  is  a  conflict  of  testimony,  and  this  court 
is  bound  by  the  finding  of  the  jury.  The  witnesses  for  appellant,  moreover, 
admit  that  they  never  examined  the  property  as  mining  "property;  that,  when 
they  looked  at' it,  snow  was  upon  the  ground;  that  they  never  had  assayed 
any  of  the  ore  taken  therefrom.  But  the  most  important  conflict  of  testi- 
mony was  in  this:  that  respondent's  witnesses  testify  that,  in  their  opinion, 
the  vein  of  the  Anaconda  mine  runs  through  the  Nipper  ground,  while  ap- 
pellant's witnesses  say,  in  their  opinion,  it  does  not;  but  they  admit,  if  it  does 
so  run  into  the  Nipper  ground,  it  would  add  much  to  the  value  of  that  claim. 
There  is  an  important  conflict  of  testimony,  and  we  cannot  say  that  the  jury 
disbelieves  respondent's  witnesses. 

Those  are  all  the  errors  complained  of  and  relied  upon  in  appellant's  brief. 

The  transcript  in  this  case  contains  143  pages  (type- writing)  of  testimony, 
which  is  a  verbatim  copy  of  the  stenographer's  notes.  The  questions  and  an- 
swers are  not  reduced  to  narrative  form  in  any  instance.  Much  of  the  testi- 
mony has  no  application  to  the  points  relied  upon.  There  appear  upon  the 
record  questions  which  were  withdrawn  after  objections  thereto  had  been 
made.  It  is  certainly  apparent  that  it  is  not  such  a  record  as  should  be  filed 
in  this  court. 

There  being  no  error,  the  judgment  and  the  order  denying  the  motion  for 
new  trial  are  affirmed,  with  costs. 


(6  Mont.  286) 

Beck  t).  Beck  and  another. 
{Supreme  Court  of  Montana.    January  5,  1887.) 

1.  N«w  Trial— On  Appbait— Conflict  op  Tkstimony. 

The  appellate  court,  on  an  aiipeal  from  an  order  denying  a  motion  for  new  trial 
alone,  on  the  ground  that  the  evidence  did  not  support  the  verdict,  will  not  reverse 
such  order,  where  there  has  been  a  conflict  of  testimony  in  the  court  below. 

2.  Appeal — What  is  Open — Allegation  in  Answer  not  Refuted — No  Objection  Bb^ 

LOW. 

A  defendant  cannot  rely  on  an  appeal  f^om  an  order  denying  a  motion  for  a  new 
trial  upon  a  failure  of  the  plaintin  to  reply  to  an  allegation  in  the  answer,  which 
the  appellant  claims  was  new  matter,  when  the  point  was  not  raised  in  the  court 
below,  either  on  the  trial  or  on  the  motion  for  anew  trial,  and  where  the  appellant 
treated  it  as  denied,  and  produced  evidence  in  support  of  it. 

Appeal  from  distriet  court,  Gallatin  county. 
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Vtvion  cfe  SJielton,  E.  W,  <§  J.  K,  Toole,  and  Wm.  Wallace^  Jr.y  for  respond- 
ent, Amos  W.  Beck.  J,  J,  Davis  and  H,  N,  BLake^  for  appellants,  William 
and  Julia  Beck. 

Bach,  J.  This  action  was  brought  for  the  purpose  of  obtaini  ng  a  decree  de- 
claring the  plaintiff  to  be  the  owner  of  certain  water-riglits,  and  that  he  be 
declared  to  be  entitled  to  the  use  and  enjoyment  of  the  same;  and  also  for  a 
permanent  injunction,  restraining  the  defendants  from  interfering  with  the 
plaintiff  in  his  use  and  enjoyment  thereof.  A  verdict  was  rendered  in  favor 
of  the  plaintiff.  A  motion  for  a  new  trial  was  heard  and  overruled.  An  ap- 
peal was  taken  from  the  order  denying  said  motion,  and  also  from  the  judg- 
ment. There  is  no  judgment  in  the  record;  and  it  does  not  appear  from  the 
record  that  any  judgment  has  been  entered  from  which  an  appeal  could  be 
taken;  therefore,  the  only  appeal -which  we  are  called  upon  to  consider  is  that 
which  is  taken  from  the  order  denying  the  motion  for  a  new  trial. 

The  only  point  made  by  the  appellant  is  that  the  evidence  is  insufficient  to 
sustain  the  verdict,  because  it  appears  tlierefrom  that  defendant  first  appro- 
priated the  water;  and,  to  sustain  his  position,  he  calls  the  attention  of  this 
court  to  portions  of  the  evidence  introduced  by  him  in  the  court  below.  The 
record,  as  a  whole,  however,  does  show  a  decided  conflict  of  testimony,  upon 
all  the  material  issues  in  the  case.  There  being  a  conflict  of  testimony,  this 
court  cannot  reverse  the  order  denying  the  motiojji  for  a  new  trial.  See 
Lincoln  v.  Rodgers,  1  Mont.  217;  Toombs  v.  Hornbuckle,  Id.  286;  Ming  v, 
Truett,  Id.  322. 

It  is  not  necessary  for  this  court  to  consider  the  effect  of  plaintiff's  failure 
to  reply  to  an  allegation  in  the  answer  which  the  appellant  claims  was  new 
matter.  The  point  was  not  raised  in  the  court  below,  either  on  the  trial  or 
in  the  motion  for  a  new  trial,  and  it  cannot  be  raised  in  this  court.  The  ap- 
pellant treated  the  allegation  as  denied,  and  produced  evidence  to  support  it 
at  the  trial;  and,  further,  in  the  instructions  to  the  jury  given  at  his  re- 
quest, appellant  assumed  the  burden  of  proof  as  to  that  particular  allegation. 
He  cannot  now  claim  that  the  allegation  was  admitted,  and  take  advantage 
of  his  neglect  at  the  trial  of  the  cause.  Racouillat  v.  Rene,  32  Gal.  450;  Gale 
v.  Water  Co.,  14  Cal.  28. 

The  order  denying  the  motion  for  a  new  trial  is  affirmed,  with  costs. 


(6  Mont  287) 

MolNTOSH  and  others  v.  Hurst. 

{Supretne  Court  of  Montana,    January  8.  1887.) 

Attachmint— Bond  to  Dissolve— Not  Signed  by  Principal— Acthon  against  Surety. 
In  an  action  against  a  surety,  on  an  undertaking  to  prevent  an  attachment  under 
Code  Civil  Proc.  Mont.  ^  182,  it  is  no  defense  that  the  defendant  in  the  action  in  which 
the  undertaking  was  given  did  not  sign  the  undertaking  as  principal. 

Appeal  from  district  court.  Dawson  county. 

Action  against  surety  on  undertaking  to  prevent  attachment.  Demurrer 
to  complaint  overruled.    Defendant  appeals. 

A,  F,  Burligh  and  John  Trumbull^  for  respondents,  Mcintosh  and  others. 
No  appearance  for  appellant. 

Bach,  J.  This  action  was  commenced  in  the  probate  court  of  Dawson 
county,  and  was  brought  against  the  defendant,  as  one  of  the  sureties  upon 
an  undertaking  to  prevent  an  attachment  which  had  been  issued  in  an  action 
pending  in  the  district  court  of  Dawson  county,  in  which  the  plaintiffs  herein 
were  plaintiffs,  and  Charles  H.  Corbett  was  defendant.  The  undertaking  is 
the  one  provided  for  in  section  182  of  the  Code  of  Civil  Procedure.  The  de- 
fendant demurred  to  the  complaint  in  the  probate  court.    The  record  fails  to 
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show  what  disposition  was  made  of  the  case  in  that  court,  and  merely  states 
that  the  case  was,  "from  there,  on  motion,  certified  to  the  district  court." 
In  the  district  court  the  defendant  demurred  to  the  complaint,  upon  the 
ground  that  it  did  not  allege  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled;  and  the  defendant,  failing  to  answer,  judgment 
was  thereupon  entered  in  favor  of  the  plaintiffs.  From  that  judgment  the 
appeal  is  taken.  . 

The  point  raised  by  the  appellant,  and  upon  which  the  demurrer  is  based, 
is  that  the  defendant  in  the  action  in  which  the  undertaking  was  given,  did 
not  sign  the  undertaking  as  principal.  It  is  unnecessary  to  refer  to  the  au- 
thorities which  the  appellant'cites  in  his  brief.  This  court  has  already  decided 
that,  in  an  undertaking  on  attachment,  the  plaintiff  need  not  sign  as  princi- 
pal. See  Pierse  v.  Miles,  5  Mont.  549;  S.  C.  6  Pac.  Hep.  347.  The  same  rule 
applies  to  an  undertaking  to  prevent  an  attachment. 

Judgment  is  aOirmed,  with  costs. 


a4  Or.  S49) 

Coleman  d.  Ross,  Sheriff,  etc. 

(Supreme  Court  of  Oregon.    January  5,  1887.) 
Shbbiff— Fees— Commission  on  Sales— Skss.  Acts  Or.  1885,  Page  121,  J  4. 

Under  section  4,  Sess.  Acts  Or.  1885,  p.  121,  fixing  sheriffs  fees,  **for  all  sums  of 
money  actually  made  on  any  process,  and  returned  to  the  clerk,  under  $1,000,  three 
per  centum,  and  on  all  sums  over  $1.000 'two  per  centum,"  a  sheriff  is  not  entitled 
to  a  commission  on  a  sale  of  property  on  execution  bid  in  by  the  execution  creditor 
where  the  amount  of  his  bid  is  credited  on  the  execution ;  no  money  being  actvaUp 
made  or  returned  to  the  clerk. 

Appeal  from  circuit  court,  Clatsop  county. 

C.  W.  FiUton,  for  appellant,  Coleman.    C  H,  Page,  for  respondent,  Ross. 

Strahan,  J.  The  only  question  presented  in  this  case  involves  the  con- 
struction of  the  following  language  in  section  4,  Sess.  Acts  1885,  p.  121,  fix- 
ing sheriff's  fees:  "For  all  sums  of  money  actually  made  on  any  process,  and 
returned  to  the  clerk,  under  one  thousand  dollars,  three  per  centum,  on  all 
sums  over  one  thousand  dollars,  two  per  centum. "  In  this  case  the  plaintiff 
bid  in  the  property,  and  the  amount  of  his  bid  was  credited  on  the  execution, 
so  that  no  money  was  in  fact  paid,  except  about  $74,  which  included  all  costs 
and  disbursements  in  the  case  except  the  sheriff's  commissions  on  the  sale. 
The  question,  therefore,  Is  this:  Is  the  amount  bid  by  the  plaintiff  at  his  ex- 
cution  sale  a  "sum  of  money  actually  made  on  any  process,  and  returned  to 
the  clerk  f  If  it  is,  then  the  sheriff  is  entitled  to  the  commission  claimed; 
otherwise  he  is  not.  It  seems  to  me  it  must  be  conceded  at  the  outset  that 
there  was  no  sum  of  money  actttcUly  made;  nor  was  there  any  sum  returned 
to  the  clerk.  Both  of  these  conditions  must  exist  before  the  sheriff  is  entitled 
to  commission.  In  other  words,  this  court  has  uniformly  adopted  the  rule 
of  strict  construction  as  applied  to  fees  and  costs  and  disbursements;  and 
therefore,  to  entitle  an  officer  or  a  party  to  fees  or  to  disbursements,  he  must 
bring  himself  within  the  terms  of  the  statute  authorizing  or  requiring  its 
payment.  In  construing  a  similar  provision  of  the  fee  bill  relating  to  the 
clerk's  commission,  this  court,  per  Lord,  C.  J.,  said:  "The  facts  concede  that 
no  money  was  actually  received,  kept,  or  disbursed  by  the  clerk.  Will  the 
rule  of  strict  construction,  applicable  to  such  statutes,  admit  of  the  argument 
that  there  was  a  constructive  receiving,  keeping,  and  disbursing  of  this  money 
which  entitle  the  clerk  to  his  commissions?"  Ja^skson  y,  Siglin,  10  Or.  93. 
Such,  also,  is  the  effect  of  the  language  of  this  court  in  Crawford  v.-46ra- 
ham,  2  Or.  163,  where,  in  speaking  of  a  claim  for  disbursements,  it  is  said: 
"The  claim  for  disbursements. must  be  for  the  number  of  miles  actually  trav- 
eled, and  the  number  of  days  in  actual  attendance  as  a  witness,  only;''  thus 
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excluding  all  possibility  of  constructive  charges.  So  in  ffowe  v.  Douglas  Co., 
3  Or.  488,  this  court  expressly  rejected  the  theory  that  a  sheriff  could  receive 
payment  for  constructive  mileage  in  executing  certain  papers  in  behalf  of  the 
county. 

In  this  case  the  sheriff  charged  and  received  his  regular  fees  for  every  offi- 
cial act  performed  by  him  in  executing  this  process,  such  as  for  the  levy,  no- 
tices of  sale,  certificate  of  sale,  and  retui  n ;  and  it  does  seem  to  me  to  be  an 
unreasonable  claim  for  him  to  demand  nearly  $400  for  commissions  when 
there  was  no  money  whatever  received  by  him  or  paid  over  to  the  clerk,  and 
no  risk  or  liability  incurred.  Of  course,  if  the  statute  plainly  allows  it,  we 
have  nothing  to  do  witli  the  question  as  to  whether  it  is  reasonable  or  not; 
but  in  cases  of  doubt  it  might  be  very  material  to  consider  the  consequences 
of  a  particular  construction.  But  in  this  case  there  can  be  no  doubt  of  the 
legislative  intent,  and  that  was  not  to  allow  commissions  unless  the  money 
was  actually — not  figuratively  or  constructively — ^received  on  the  process, 
and  then  paid  over  to  the  clerk.  Unless  this  language  is  to  receive  this  in- 
terpretation, its  careful  and  studied  use  by  the  legislature  is  without  mean- 
ing and  without  effect. 

Nor  do  I  think  a  sheriff  could  lawfully  demand  or  compel  the  plaintiff  to 
pay  over  the  amount  of  his  bid  in  money  when  he  happens  to  become  the 
purchaser,  and  when  he  is  entitled  to  receive  it  back  again  at  once.  Fowler  v. 
Fearoef  7  Ark.  28.  In  such  case,  the  whole  purpose  of  the  proceeding  is  ac- 
complished when  the  amount  of  the  bid  is  credited  on  the  execution,  and  a 
certificate  of  sale  issued,  the  costs  paid,  and  the  writ  returned  to  the  clerk. 
This  enables  the  court  to  confirm  the  sale,  to  be  followed  in  due  time  by  the 
sheriff's  deed,  for  which  he  is  entitled  to  charge  a  specified  fee. 

Fiedeldey  v.  Diserens,  26  Ohio  St.  312,  tends  very  much  to  sustain  our 
construction  of  this  statute.  It  was  there  said:  "The  question  argued  by 
counsel  is  whether  the  master  was  entitled  to  poundage  on  the  $6,000,  the 
purchase  money  of  the  property  sold.  The  master  was  entitled  to  the  same 
fees  allowed  to  sheriffs  in  like  cases,  (Code,  §  613;)  and,  by  the  statute  regu- 
lating sheriff's  fees,  (S.  &  8.  365,)  he  is  allowed  poundage  on  all  moneys  act- 
ually  made  and  paid  to  him.  It  seems  to  us  that  the  common  pleas  was  right 
in  holding  that  this  sum  of  $6,000  was  not  money  made  and  paid  within  the 
meaning  of  the  statute.*'  From  the  facts  in  this  case  it  appears  that  one  Bur- 
kett  obtained  a  decree  of  foreclosure  against  Fiedeldey  for  $1,800  due  on 
mortgage,  and  for  a  sale  of  the  mortgaged  premises;  that  the  defendant  in 
error  was  appointed  special  master  commissioner  in  the  case.  An  order  of 
sale  was  duly  issued  to  him,  and  he  made  retuim  thereon  that  he  had  made 
sale  of  the  mortgaged  premises  to  Joseph  Longworth  for  the  sum  of  $6,000. 
The  sale  was  in  all  respects  regular  and  according  to  law ;  but,  before  the  sale 
was  confirmed,  Fiedeldey  paid  the  amount  of  the  judgment  to  the  plaintiff, 
Burkett.  The  court  thereupon  set  the  sale  aside,  and  ordered  Fiedeldey  to 
pay  the  costs.    Among  other  items  was  $70  poundage  on  the  $6,000. 

So,  also,  in  Dawson  v.  Qrafflin^  84  N.  G.  100,  it  is  held  that  a  sheriff  is  en- 
titled to  commissions  only  on  moneys  actually  collected  by  himself  under 
execution,  and  not  \vhere  the  same  is  paid  to  the  plaintiff  by  the  defendant 
after  levy. 

I  am  aware  there  are  numerous  cases  where  sheriffs  have  been  allowed 
commissions  or  ^'poundage"  after  a  levy,  and  even  when  there  was  no  monc^ 
paid;  but  in  no  case  that  I  have  been  able  to  find  have  any  such  allowances 
been  made  under  a  statute  containing  the  guarded  language  to  be  found  in 
ours. 

I  think  the  judgment  should  be  reversed,  and  the  cause  remanded  to  the 
court  below  for  further  proceedings. 

LoBB,  C.  J.,  concurs.    Thateb,  J.,  expresses  no  opinion. 
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a  N.  M.  [GiM.]  28)  L^jrr  V.  LAMT. 

{Supreme  Omart  of  New  Mexico.    January  8,  1887.) 

1.  Ebroh— Assignment— Failure  to  File  in  Time. 

Where  no  assignment  of  errors  is  filed  within  the  time  required  by  law,  the  su- 
preme court  of  New  Mexico  will  dismiss  the  writ  of  error. 

2.  Same— Brief— Effect. 

A  brief  in  the  usual  form,  containing,  under  the  head  of  *'  Assignment  of  Errors" 
a  statement  that  the  trial  court  erred  in  certain  particulars  which  are  set  forth,  is 
not,  in  legal  elfect,  an  assignment  of  errors,  and  tne  supreme  court  of  New  Mexico 
cannot  consider  it  as'such. 

Error  to  district  court.  Santa  Fe  county. 

Long,  C.  J.  This  cause  is  here  by  writ  of  error  under  section  2194  of  the 
Compiled  Laws.  Prcecipe  lor  writ  was  filed  August  25,  and  it  issued  Sep- 
tember 30,  A.  D.  1886.  A  transcript  of  the  proceedings  in  the  court  below 
was  filed  with  the  clerk  of  this  court,  and  the  cnuse  docketed  December  23. 
1885.  The  supreme  court,  at  its  last  term,  convened  on  the  fourth  day  of 
January,  A.  D.  1886,  and  on  the  second  day  of  that  term  the  defendant  in  er- 
ror, \)j  Catron,  Thornton  &  Clancy,  appeared,  and  on  the  same  day  leave  was 
asked  by  plaintiff  for  time  in  which  to  file  brief,  and  it  was  given.  On  the 
eighth  day  of  January,  within  the  time  so  extended,  plaintiff  filed  his  brief. 
To  that  date  there  was  no  assignment  of  error,  and  four  days  of  tlie  term  had 
expired.  The  printed  brief  is  in  the  usual  form.  Its  title-page  contains  the 
name  of  the  court  and  the  term  wherein  the  cause  is  pending,  and  the  words 
"Brief  of  Plaintiff  in  Error,"  with  the  signature  of  the  solicitor  who  appeared 
for  him.  The  brief  contains  subdivisions  printed  under  prominent  head-lines 
as  follows:  "Statement  of  the  Cause,"  "Assignment  of  Errors,"  "Points  and 
Authorities."  Following  the  first  subdivision  is  a  narration  of  the  proceed- 
ings in  the  court  below  as  shown  by  the  record.  Under  the  words  "Assign- 
ment of  Errors"  is  a  statement  that  the  court  erred  below  in  six  particulars, 
which  are  named,  and  then  follow  the  points  and  authorities  relied  upon,  and 
the  signature  of  the  plaintiff's  solicitor  as  such. 

It  is  not  contended  by  plaintiff  that  the  cause  was  not  returnable  at  the 
January  term,  A.  D.  1886,  but  he  claims  that  his  brief  is,  in  legal  effect,  an 
assignment  of  )Brrors;  and,  although  not  filed  until  the  fourth  day  of  that 
term,  the  court  should  not  for  that  reason  disregard  it.  On  the  other  hand, 
the  defendant  moves  to  dismiss  the  writ  for  the  alleged  reason  that  plaintiff 
did  not  assign  error  on  or  before  the  first  day  of  the  January  term,  A.  D.  1886; 
and  the  question  for  the  court  now  to  determine  is  whether  or  not  this  motion 
shall  be  sustained. 

It  is  clear  that  error  was  not  assigned  "on  or  before  the  first  day  of  the 
term  at  which  the  cause  is  returnable."  There  is  no  claim  or  pretense  of  as- 
signment within  that  time.  Unless  the  contents  of  the  brief  can  be  regarded 
as  an  assignment  of  error,  there  is  none  at  this  time. 

Can  the  brief  be  treated  as  such  an  assignment  as  the  law  requires?  Bouvier 
defines  a  brief  to  be  "an  abridged  statement  of  the  party's  case;"  "a  summary 
of  the  points  or  questions  in  issue;"  "this  statement  should  be  perspicuous 
and  concise."  In  general  legal  usage,  a  brief  is  in  no  sense  a  pleading.  It 
contains  a  statement  of  the  facts  shown  by  the  record,  and  the  points,  authori- 
ties, and  arguments  relied  upon  to  sustain  the  contention  presented  for  consid- 
eration.   It  is  in  the  nature  of  an  argument. 

What  is  an  assignment  of  error?  "In  practice,  the  statement  of  the  case 
of  the  plaintiff,  setting  forth  the  errors  complained  of.  It  corresponds  with 
the  declaration  in  an  ordinary  action.  All  the  errors  of  which  the  plaintiff 
complains  should  be  set  forth  and  assigned  in  distinct  terms,  so  that  the  de- 
fendants may  plead  to  them."  Bouv.  197.  "An  assignment  in  error  is  iu 
the  nature  of  a  declaration,  and  is  either  of  errors  in  fact  or  errors  of  law/' 
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2  Tidd,  Pr.  1168.  "To  an  assignment  of  errors  the  defendant  may  plead  or 
demur."  Id.  1173.  "Issue  being  joined  in  error,  the  proceedings  are  entered 
of  record. "  Id.  1175, 1176.  "In  the  house  of  lords,  when  the  defendant  hath 
joined  in  error,  the  cause  is  set  down  to  be  heard  in  turn." 

The  author  of  Powell  on  Appellate  Proceedings,  after  discussing  the  manner 
in  which  causes  may  be  carried  into  the  appellate  court,  proceeds :  "The  next 
matter  in  the  course  of  procedure  is  the  pleadings  of  the  parties  preparatory 
to  their  coming  to  a  hearing.  These  pleadings  consist,  on  the  part  of  the 
plaintiif,  of  his  assignment  of  those  errors  of  which  he  complains,  and,  on 
the  part  of  the  defendant,  his  pleas  or  answer  thereto. "  "  Assignment  of  error 
is  as  indispensable  in  these  proceedings  as  a  declaration  and  cause  of  action 
in  the  original  cause."  Powell,  App.  Proc.  277.  To  the  errors  so  assigned 
the  defendant  must  plead  or  demur 'within  the  time  allowed  by  the  rules  of 
the  court.    Id.  280. 

In  Hinkle  v.  Sfielley,  100  Ind.  89,  it  is  held :  "In  this  court  the  assignment 
of  error  is  the  complaint  of  the  appellants,  and,  like  a  complaint  in  the  trial 
courts,  it  must  be  good  as  to  all  who  join  therein,  or  it  will  be  good  as  to 
none."    See,  also,  Rohhins  v.  Magee,  96  Ind.  176,  to  the  same  point. 

"An  assignment  of  error  is  indispensable.  It  is  a  pleading  upon  which  an 
issue  is  to  be  made  by  demurrer,  joinder,  or  plea."  Wells  v.  Martin,  1  Ohio 
St.  388. 

Authorities  to  the  same  effect  could  be  multiplied.  It  is  apparent  that  an 
assignment  of  error  is  in  the  nature  of  a  pleading,  and,  while  it  might  prop- 
erly be  copied  into  the  brief  as  a  part  of  the  statement  of  the  cause,  it  should 
be  made  in  some  more  formal  way.  It  may  be  much  doubted  whether  it  is 
good  or  permissible  practice  to  omit  a  fonmal  assignment,  relying  on  the  re- 
citals of  the  b'rief  to  supply  the  omission. 

Adams  v.  Munson,  3  How.  (Miss.)  77,  is  in  point  on  the  motion  here.  In 
that  case  a  rule  of  court  required  error  to  be  assigned  by  a  particular  time, 
and  because  of  an  omission  to  do  so  the  cause  in  which  the  question  arose, 
and  18  others  involving  the  same  point,  were  dismissed,  on  motion  in  the  ap- 
pellate court,  with  the  observation:  "Error  must  be  assigned  within  the  time 
prescribed  by  the  rule,  or  the  case  will  be  dismissed  on  motion." 

To  the  same  effect  is  Tucker  y,  Ellis,  1  Ark.  273.  Section  11  of  the  statute 
of  that  state  is  as  follows:  "In  appeals  and  writs  of  error  the  appellant  and 
plaintiff  in  eiTor  shall  assign  errors  on  or  before  the  third  day  of  the  term  to 
which  such  appeal  or  writ  of  error  is  returnable,  and,  in  default  of  such  as- 
signment of  errors,  the  appeal  or  writ  of  error  may  be  dismissed,  or  the  judg- 
ment affirmed,  unless  good  cause  for  such  failure  be  shown."  On  the  fore- 
going statute,  in  the  supreme  court  of  Arkansas,  the  Ciiuse  was  affirmed  by 
reason  of  appellant's  failure  to  assign  errors  in  time. 

The  clause  of  section  2189,  Compiled  Laws,  which  controls  the  practice  here, 
is  identical  with  the  statute  of  Arkansas  on  the  same  subject,  and  was  adopted 
after  the  foregoing  decision.  It  is  safe  to  follow  the  courts  of  Arkansas  and 
Mississippi  upon  a  rule  identical  in  terms  with  our  own. 

It  is  not  necessary  to  decide  whether  the  plaintiff's  brief  constituted  also  an 
assignment  of  errors,  as  that  was  not  tiled  until  the  fifth  day  of  the  term.  It 
is  apparent,  however,  from  the  autliorities  cited,  that  the  assignment  of  er- 
rors is  in  the  nature  of  a  pleading.  It  is  the  foundation  of  the  plaintiff's 
cause  in  this  court,  and  without  it  he  can  have  no  standing  here.  To  this  as- 
signment the  court  must  look  for  the  questions  to  be  determined.  Upon  it 
the  issue  is  made.  In  this  cause  there  is  no  record  of  any  such  pleading. 
There  is  no  application  to  the  court,  showing  an  excuse  for  omitting  to  as- 
sign errors  at  an  earlier  day,  for  leave  to  now  assign  them. 

It  is,  however,  contended  by  plaintiff  that  the  recital  in  the  brief  is  at  least 
evidence  that  an  effort  was  made  in  good  faith  to  comply  with  the  statute^ 
and  therefore  that  good  cause  is  shown  for  the  failure  to  make  a  strict  compli- 
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ance  therewith.  If  th^  defendant's  motion  were  to  dismiss  because  no  as- 
signment of  error  was  made  on  the  fifth  day  of  the  term,  the  argument  might 
have  some  force.  It  is  not,  however,  perceived  how  an  effort  to  assign  errors 
on  the  fifth  day  of  the  term  can  constitute  any  excuse  for  failing  to  do  so  on 
the  first  day.  Ten  days  passed  between  the  date  when  the  transcript  was 
filed  and  the  commencement  of  the  term,  and  no  reason  whatever  is  given  for 
failure,  within  this  period,  to  make  tlie  nect^ssary  assignment.  In  addition, 
four  more  days  passed,  and  no  leave  was  asked  for  time  within  which  to  as- 
sign errors,  nor  was  any  cause  shown  why  they  had  not  been  assigned  before, 
nor  cause  given  for  delay.  The  interest  of  the  bar  and  of  litigants  will  be 
best  subserved  by  holding  a  reasonably  strict  rule;  otherwise  a  lax,  irregular 
practice  will  prevail,  tending  to  confusion  and  delay.  The  requirements  of 
the  statutes  are  in  such  clear  terms  as  to  preclude  misapprehension.  The  au- 
thorities define  beyond  doubt  the  character  and  ofiice  of  an  assignment  of  er- 
ror. Under  such  conditions,  the  failure  to  comply  with  a  clear  and  obvious 
requirement  cannot  constitute  such  an  excuse  as  to  invoke  the  discretion  of 
the  court  to  relax  the  rule  of  the  statute.  Discretion  cannot,  or  at  least  should 
not,  be  exercised  so  as  to  create  delay,  witJiout  facts  upon  which  to  predicate 
the  exercise  of  discretion. 

The  motion  of  the  defendant  is  sustained,  the  writ  of  error  is  dismissed* 
and  the  costs  occasioned  thereby  taxed  against  the  plaintifC 

Brinkeb  and  Henderson,  JJ.,  concur* 

(6  Mont  288) 

Silver  Bow  Mining  &  Millino  Co.  v.  Lowry. 

{Supreme  Court  of  Montana,    January  6,  1887.) 

1.  8al«-— CoKBinoNAL  Salk — Attachment  for  Purchaser's  Debts. 

Where,  on  a  pale  of  chattels,  it  id  agrec<1  between  the  parties  that  the  property 
shall  be  delivered  to  the  purchaser,  but  that  the  title  shall  remain  in  the  seller, 
and  the  purchaser  shall  not  be  the  owner  thereof  until  he  has  paid  the  purchase 
money  in  full,  the  property  is  not  subject  to  attachment  for  such  purchaser's  debts, 
but  the  ownershij)  remains  in  the  seller;  following  Eeinbockit  v.  Zugbaum,  5  Mont. 
345;  8.  C.  5  Pac.  Rep.  897.  * 

2.  Same— Absolute  Sale— Note  and  Mortqaoe  for  Purchase  Price. 

If  the  seller,  at  the  time  of  the  delivery  of  the  property,  takes  a  note  from  the  pur- 
chaser for  the  purchase  price,  and  takes  a  mortgage  on  other  property  to  secure  the 
note,  then  the  sale  is  an  absolute  sale,  notwithstanding  an  agreement  between  the 
parties  that  the  title  to  the  property  sold  should  not  pass  until  the  note  was  paid. 
8.  Same — Redhibitory  Acttion — New  Trial. 

Where,  in  an  action  of  claim  and  delivery,  in  which  the  plaintiff  maintains  that 
the  chattels  claimed  were  sold  conditionally,  and  defendant  maintains  the  sale  was 
absolute,  the  evidence  shows  that  the  transaction  was  an  absolute  sale,  the  trial 
Judge  ought  promptly  to  set  aside  a  general  verdict  in  plaintiff's  favor,  and  grant  a 
new  trial. 
4t.  Same— -Absolute  or  Conditional— Evidence. 

In  an  action  of  claim  and  delivery  for  goods  alleged  by  plaintiff  to  have  been  sold 
on  the  condition  that  the  title  should  not  pass  until  the  purchase  money  was  paid 
in  full,  but  claimed  by  defendant  to  have  been  sold  absolutely,  where  it  appears 
that  the  property  was  delivered  to  the  purcliaser ;  that  he  was  charged  up  with  the 
purchase  price  on  plaintiff's  books;  that  he  gave  to  plaintiff  a  note  for  the  amount 
of  the  purchase  money,  bearing  interest,  and  a  mortgage  on  other  chattels  than 

'As  to  the  validity  of  a  sale  of  chattels  followed  by  delivery,  but  reserving  the  title  in 
the  vendor  subject  to  the  performance  of  a  condition  by  the  vendee,  see  Marvin  Safe  Co. 
V.  Norton,  (N.  J.)  7  Atl  Rep.  418:  Cooley  v.  Qillan,  (Conn.)  6  Atl.  Rep.  180;  Dixon  v. 
Blondin,  (Vt.)  6  Atl.  Rep.  614;  Raffertv  v.  McKennan,  (Pa.)  1  Atl.  Rep.  646;  The  Ma- 
rina,  19  Fed.  Rep.  760;  Black  well  v.  Walker,  5  Fed.  Rep.  419;  Baals  v.  Stewart,  (Ind.> 
9  N.  E.  Rep.  408;  Marquette  ManuPg  Co.  v.  Jeffery,  13  N.  W.  Rep.  692;  Smith  v.  Lozo. 
(Mich.)  3  N.  W.  Rep.  227 ;  Warner  v.  Jameson,  (Iowa,)  2  N.  W.  Rep.  061 ;  Heinbockle  v. 
Zugbaum.  (Mont.)  5  Pac.  Rep.  897 ;  Mcintosh  v.  Hill,  (Ark.)  1  8.  W.  Rep.  680;  Paine  t. 
HiOl's  Safe  &  Lock  Ck).,  (Miss.)  X  South.  Rep.  — . 
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those  purchased  to  secure  such  note;  and  that  the  cattle,  when  levied  on  under 
writs  of  attachment  against  the  purchaser,  were  found  in  his  possession, — it  will  be 
held  that  the  sale  was  an  absolute  sale,  and  that  the  property  was  subject  to  attach* 
ment  for  the  purchaser's  debts. 

Appeal  from  district  court,  Silver  Bow  county. 

W.  W.  Dixon,  for  appellant.  Silver  Bow  Mining  &  Milling  Ck>.  Knowles 
dk  Forhis,  for  respondent.  Lowry. 

MoLeary,  J.  This  was  an  action  of  claim  and  delivery  brought  by  the 
appellant  to  recover  certain  oxen,  and  a  wagon,  chains,  etc.,  alleged  to  be  the 
property  of  appellant,  and  wrongfully  detained  from  it  by  the  respondent. 
The  respondent,  being  the  sheriff  of  Silver  Bow  county,  after  special  denials, 
justifies  the  taking  and  holding  of  the  property  by  virtue  of  certain  writs  of 
attachment  issued  in  suits  against  Oscar  Durand,  and  alleges  that  the  prop- 
erty had  been  taken  from  the  possession  of  respondent  by  the  coroner,  under 
process  in  this  suit,  and  delivered  to  the  appellant. 

The  main  issue  in  this  case,  as  made  by  the  pleadings,  is  this:  Were  the 
wagon,  oxen,  and  chains,  at  the  time  of  the  taking,  the  property  of  Oscar 
Durand,  or  of  the  Silver  Bow  Mining  &  Milling  Company?  The  jury  found 
a  verdict  in  favor  of  the  plaintiff  for  the  property,  and  one  dollar  damages 
and  costs;  and  the  court  granted  a  new  trial,  on  motion  of  the  defendant. 
From  the  order  granting  a  new  trial  the  plaintiif  appeals.  The  new  trial  may 
have  been  granted  for  any  one  or  all  of  the  several  reasons  assigned  l)y  the 
defendant  in  his  motion  therefor,  to- wit:  (1)  Errors  of  law — First,  in  ad- 
mitting the  testimony  of  Joseph  Perron  over  objections;  second^  in  giving  the 
instructions  asked  by  the  plaintiff;  third,  in  refusing  Instruction  asked  by 
defendant.  (2)  Insufficiency  of  the  evidence  to  justify  the  verdict — First, 
because  the  evidence  shows  that  the  sale  was  absolute. 

1.  As  to  permitting  the  question  to  the  witness  Perron.  The  question  was 
as  follows:  "Did  you  ever  have  any  dealings  with  Durand  with  reference  to 
these  cattle,  and  did  you  ever  buy  any  of  these  cattle  from  Durand  ?"  Plain- 
tiff's counsel  stated  that  the  evidence  was  for  the  purpose  of  contradicting 
Durand,  and  showing  that  Durand  had  previously  sold  cattle  to  witness,  and 
subsequently  mortgaged  the  same  cattle  to  the  plaintiff.  Defendant's  counsel 
objected  that  Durand  had  not  given  any  testimony  with  reference  to  any  sale 
to  Perron,  and  hence  such  answer  would  not  contradict  Durand;  and,  if  such 
evidence  was  to  be  given  to  impeach  Durand  by  disproving  his  character  for 
honesty  and  integrity,  that  testimony  as  to  specific  acts  of  a  witness  was  not 
admissible  for  this  purpose.  The  statement  shows  that  Durand  bad  not  tes- 
tified on  the  subject,  and  the  question  could  not  have  been  properly  asked  for 
the  purpose  of  contradiction. 

Was  the  question  admissible  for  the  purpose  of  showing  the  bad  character 
of  Durand  for  honesty  and  integrity?  The  statute  reads:  "A  witness  is  pre- 
sumed to  speak  the  truth.  This  presumption,  however,  may  be  repelled  by 
evidence  affecting  his  character  for  truth,  honor,  or  integrity."  Rev.  St. 
Mont.  §  601,  1st  Div.  p.  153.  But  such  evidence  should,  according  to  the 
weight  of  the  best  authorities,  be  confined  to  the  general  reputation  of  the 
witness,  and  it  is  not  permitted  to  introduce  evidence  of  particular  facts;  for 
"every  man,"  says  Greenleaf,  "is  supposed  to  be  capable  of  supporting  the 
one;  but  it  is  not  likely  he  should  be  prepared  to  answer  the  other  without 
notice."     Greenl.  Ev.  §  461,  pp.  508,  509. 

But  the  plaintiff's  counsel  claims  that  the  question  was  admissible,  because 
the  answer  shows  "the  improbability  that  the  appellant  received  the  mort- 
gage as  security,  and  confirmed  the  testimony  on  the  part  of  the  appellant 
that  it  would  not  accept  the  mortgage."  Such  evidence  would  have  a  very 
remote  bearing  upon  the  case  from  a  point  of  view  such  as  this,  and  is  cer- 
tainly impertinent  even  for  this  purpose,  unless  the  appellant  was  shown  to 
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have  some  knowledge  of  these  transactions  between  Durand  and  Perron,  and 
to  have  acted  on  such  knowledge.  But  neither  the  president  nor  the  secre- 
tary of  the  company  testified  to  any  such  knowledge,  and  the  presumption  is 
that  the  appellant  knew  nothing  of  it  at  the  time.  For  the  reasons  given, 
we  cannot  think  the  question  to  the  witness  Perron  admissible  for  any  pur- 
pose, and  are  compelled  to  hold  that  its  admission  was  error  for  which  the 
court  below  was  justified  in  granting  a  new  trial. 

2.  Did  the  court  err  in  giving  the  instruction  asked  by  the  plaintiff?  This 
instruction  reads  as  follows:  "If  the  jury  believe  from  the  evidence  that  the 
agreement,  made  in  1882,  between  the  plaintiff,  by  James  A.  Talbot,  its 
president,  on  the  one  part,  and  Oscar  Durand  on  the  other  part,  in  reference 
to  the  cattle  and  other  property  described  in  the  complaint,  was  that  the  prop- 
erty should  be  delivered  to  said  Durand,  but  that  the  title  thereto  should  re- 
main in  plaintiff,  and  Durand  should liot  be  the  owner  of  said  property  until 
he  had  paid  the  purchase  money  therefor,  then,  until  such  purchase  money 
was  paid,  no  title  in  the  property  vested  in  Durand,  and  the  property  was  not 
subject  to  attachment  for  Durand's  debts,  but  the  ownership  thereof  re- 
mained in  plaintiff,  and  the  jury  will  find  a  verdict  for  plaintiff."  This  in- 
struction appears  to  be  correct,  and  is  in  accordance  with  the  principle  an- 
nounced by  this  court  in  the  case  of  Ileinbockle  v.  Zughaum,  5  Mont.  345; 
S.  C.  5  Pac.  Rep.  897. 

Payment  by  the  purchaser  may  be  made  a  condition  precedent  to  the  pfis- 
sage  of  the  title,  although  the  possession  of  the  goods  may  be  delivered  to  the 
vendee.  Benj.  Sales,  (2d  Amer.  Ed.)  p.  274,  and  note  d,  with  cases  there 
cited ;  Russell  v.  Uarkness,  7  Pac  Rep.  865;  cases  cited  in  5  Mont.  350  et  seq., 
and  5  Pac.  Rep.  897;  Call  v.  Seymour,  40  Ohio  St.  673;  Coggill  v.  Hartford 
(£•  If.  H,  It.  Co.,  8  Gray,  546  et  seq,;  Zutchmann  v.  Roberts,  109  Mass.  54; 
City  Nat.  Bank  v.  Tufts,  63  Tex.  115  et  seq.,  and  crises  cited;  Woods  v. 
Half,  44  Tex.  634;  Harkness  v.  Russell,  7  Sup.  Ct.  Rep.  51. 

8.  Did  the  court  err  in  refusing  the  fifth  instruction  asked  by  the  defendant? 
This  instruction  reads  as  follows:  "(5)  If  the  Silver  Bow  Mining  &  Milling 
Company,  at  the  time  of  the  delivery  of  the  property  in  controversy  to  Du- 
rand, took  a  note  from  Durand  for  the  purchase  price,  and  took  a  mortgage 
on  other  property  to  secure  the  note,  then  was  the  sale  an  absolute  sale,  not- 
withstanding there  may  have  been  an  agreement  between  the  parties  that  the 
title  to  the  property  sold  should  not  pass  until  the  note  was  paid." 

The  mere  fact  that  the  vendor  took  the  note  of  the  purchaser  for  the  pur- 
chase price  would  not  make  the  transaction  an  absolute  sale,  as  has  been  here- 
tofore decided  in  the  case  of  Heinbockle  v.  Zugbaum,  5  Mont.  345;  S.  C.  5 
Pac.  Rep.  897;  and  in  Call  v.  Seymour,  40  Ohio  St.  673;  Heryford  v.  Davis, 
102  U.  S.  245;  and  other  cases.  Would  the  additional  fact,  that  a  moitgage 
was  taken  on  other  property  to  secure  the  payment  of  such  notes,  necessarily 
render  the  sale  absolute?  If  the  sale  was  merely  conditional,  the  taking  of  a 
mortgage  on  other  property  would  be  utterly  useless.  There  is  no  stipula- 
tion for  hiie  to  be  paid  at  stated  times,  to  secure  which  the  mortgage  could 
have  been  supposed  to  have  been  given.  On  the  contrary,  the  mortgage  in- 
troduced in  evidence  was  given  to  secure  the  $750,  the  purchase  price  of  the 
wagon  and  oxen,  etc.,  sold  to  the  mortgagor.  To  hold  that  this  would  be 
consistent  with  a  conditiontvl  sale  would  be  going  beyond  any  decision  which 
has  fallen  under  our  notice.  The  instruction  refused  states  the  law  as  laid 
down  by  the  current  of  authorities,  and  should  have  been  given  to  the  jury. 
Heryford  v.  Davis,  102  U.  S.  246. 

4.  Does  the  evidence  show  that  this  transaction  was  an  absolute  «ale,  and 
not  a  conditional  one?  If  so,  the  judge  of  the  trial  court  ought,  in  the  exer- 
cise of  a  sound  discretion,  to  have  set  the  verdict  aside,  and  granted  a  new 
trial.  Such  a  case  has  no  analogy  to  the  finding  of  a  jury  on  the  amount  of 
damages  suffered  by  a  party,  or  to  cases  of  conflicting  evidence  upon  any  par- 
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ticular  question  of  fact.  This  is  a  mixed  question  ^f  law  and  fact»  in  which 
the  error  of  a  jury  ought  to  be  promptly  and  unhesitatingly  corrected  by  the 
trial  court.  The  JU17  returned  a  general  verdict  for  the  plaintiff.  The  evi- 
dence contained  in  the  record  was  not  sufficient  to  support  this  verdict,  and 
the  court  very  properly  granted  a  new  trial. 

There  is  a  conflict  of  evidence  as  to  a  conversation  which  took  place  in  the 
month  of  May,  1882,  at  the  time  the  property  was  delivered,  to  the  effect  that 
the  wagon,  oxen,  etc.,  were  to  remain  the  property  of  the  Silver  Bow  Mining 
&  Milling  Company  until  the  purchase  price  was  paid.  But  there  is  no  doubt 
that  the  property  was  delivered  to  Durand,  and  that  he  gave  an  order  on  the 
Parrott  Company  for  the  $750,  to  be  paid  therefor,  and  that  he  was  charged 
up,  on  the  books  of  the  Silver  Bow  Mining  &  Milling  Company,  with  nine 
head  of  cattle,  chains,  and  wagon,  $750;  and  that  on  the  non-payment  of  the 
order  on  the  Parrott  Company,  that  Durand,  on  the  thirteenth  of  July,  1882, 
gave  a  note  for  $750,  bearing  interest  at  the  rate  of  1}  per  cent,  per  month, 
and  a  mortgage  on  20  head  of  work  cattle,  other  than  those  purchased,  to  se- 
cure the  payment  of  this  note;  that  the  note  was  payable  on  the  twenty- 
seventh  day  of  August,  1882,  and  the  writs  of  attachment  were  levied  on  the 
oxen  and  wagon,  etc.,  in  October,  1882,  found  in  possession  of  Durand.  All 
these  facts,  taken  together,  show  that  the  sale  made  by  the  Silver  Bow  Min- 
ing &  Milling  Company  to  Durand  was  an  absolute  sale,  and  that  the  prop- 
erty was  subject  to  the  attachment;  and  the  whole  current  of  authority,  as 
far  as  we  have  had  the  leisure  to  examine,  has  been  to  that  effect.  Boynton 
V.  Lihhy,  62  Me.  254. 

Since  this  case  was  submitted,  and,  in  fact,  since  the  foregoing  opinion  was 
written,  counsel  for  appellant  has  submitted  for  the  consideration  of  the  court 
the  case  of  Uarkness  v.  Russell,  7  Sup.  Ct.  Rep.  51,  decided  by  the  supreme 
court  of  the  United  States,  on  an  appeal  from  the  supreme  court  of  Utah,  on 
the  eighth  day  of  November  last,  in' which  Justice  Bradley,  in  a  very  ex- 
haustive and  able  opinion,  reviews  all,  or  at  least  a  great  many,  of  the  decis- 
ions rendered  involving  the  doctrine  of  conditional  sales.  This  case  has 
been  carefully  considered  by  this  court,  and  we  do  not  find  anything  therein 
contained  at  variance  with  the  views  herein  expressed.  On  the  contrary,  it 
is  an  authority  to  sustain  us  in  the  opinion  that  the  trial  court,  in  this  case, 
properly  gave  the  instruction  asked  for  by  appellant  in  regard  to  the  payment 
of  the  purchase  money  being  a  condition  precedent  to  the  passage  of  title,  if 
so  intended  by  the  parties. 

Taking  the  view  that  we  do  of  this  case*  it  is  not  necessary  to  antagonize 
any  of  the  cases  cited  by  the  {appellant. 

For  the  reasons  hereinbefore  given  the  court  below  properly  granted  the 
new  trial,  and  the  said  order  is  affirmed. 


(6  Mont  296) 

Hartman,  Probate  Judge,  etc.,  v.  Smith  and  others. 

(Sfo/reme  OovH  of  Montajia.    January  11.  1887.) 

Action— Faetiks—Pbobate  Judo b— Trustee  of  Express  Trust— Town  Sites— Cod« 
Civil  Proo.  Mont,  g  6. 

The  probate  judge  In  Montana  territory,  in  relation  to  town  sites,  is  the  trustee  of 
,an  express  trust,  and  has  the  authority  to  sue,  under  section  6  of  the  Code  of  Giyil 
Procedure,  to  protect  his  title  as  such. 

Appeal  from  Gallatin  county.  First  district. 

Suit  to  protect  title  to  a  certain  tract  of  land  known  as  the  '* town-site  of 
Cooke. "  On  demurrer  to  the  complaint,  the  court  rendered  judgment  for  de- 
fendant.   Plaintiff  appealed. 

Charles  8.  Hartman  and  Henry  N.  Blake,  for  appellant.  *  Vivion  <fe  Hfiel- 
ton,  for  respondents. 
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Wade,  C.  J.  This  is  an  appeal  from  a  judgment  in  favor  of  respondents, 
rendered  in  consequence  of  sustaining  a  demurrer  to  appellant's  complaint, 
which  he,  declining  to  amend,  abides  the  same,  and  submits  the  question  of 
its  sufficiency  to  this  court.  The  complaint  substantially  alleges  that  on  or 
about  the  twenty-third  day  of  August,  1884,  the  probate  judge  of  Gallatin 
county  entered,  in  pursuance  of  law,  and  purchased  at  the  proper  land-office, 
u  certain  tract  of  land,  consisting  of  about  48  acres,  known  as  the  '*town- 
site  of  Cooke,"  in  trust  for  the  several  uses. and  benefits  of  the  inhabitants  of 
said  town^ite,  according  to  their  respective  interests;  that  the  appellant  is 
the  successor  in  office  of  said  probate  judge,  and,  as  such,  is  the  trustee,  and 
is  seized  in  fee,  of  certain  parcels  and  lots  of  said  town-site,  which  are  de- 
scribed, and  which  it  is  alleged  the  respondents  claim,  as  a  mill-site  appur- 
tenant to  a  certain  mining  claim,  for  which  they  are  seeking  to  obtain  a  patent 
from  the  United  States,  and  which  claim  of  the  respondents  is  declared  to  be 
without  right  or  title. 

As  to  the  sufficiency  of  this  complaint,  the  demurrer  is  an  admission  that 
all  material  matters,  properly  alleged  therein,  are  true.  It  appears  from  the 
complaint  that  the  probate  judge  of  Gallatin  county,  in  pursuance  of  the  acts 
of  congress,  and  the  statutes  of  the  territory  in  relation  thereto,  entered  the 
town-site  of  Cooke  in  the  proper  land-office,  and  purchased  from  the  United 
States  the  lands  embraced  in  said  town-site,  intrust,  for  the  several  uses  and 
benefits  of  the  inhabitants  of  said  town-site.  These  proceedings  appear  to 
have  been  authorized  by,  and  in  pursuance  of,  the  statutes  applicable  to  such 
cases.  For  all  the  lands  embraced  within  a  town-site,  and  lawfully  entered 
as  such,  the  probate  judge  receives  a  patent,  a  title  in  fee,  which  title  he  holds 
in  trust  for  the  occupants;  and,  when  such  occupants  have  complied  with  the 
statute,  said  trustee  is  required  to  make  to  such  occupants  good  and  sufficient 
deeds  to  the  property,  according  to  their  respective  rights  and  interests.  These 
statutes,  in  relation  to  town-sites  on  th^  public  domain,  belong  to  our  general 
system  of  pre-emption  laws,  and  were  enacted  in  order  to  devise  means  whereby 
the  real  owner  might  become  possessed  of  a  good  and  sufficient  title  to  his 
property.  If,  after  all  the  occupants  and  claimants  have  received  from  the 
probate  judge  titles  to  their  lots,  according  to  their  respective  rights  and  in- 
terests, and  there  is  a  residue  of  lots  remaining  in  the  possession  of  the  pro- 
bate judge,  and  unclaimed  for  the  period  of  60  days,  it  then  becomes  the  duty 
of  the  probate  j  idge  to  post  notices,  and  to  offer  so  many  of  such  remaining 
lots  for  sale  as  he  may  think  proper;  and  thereafter  the  lots  remaining  unsold 
become  subject  to  private  entry,  at  the  minimum  price.  The  probate  judge 
continues  to  hold  the  title  in  fee  to  the  unclaimed  and  unsold  lots  until  they 
are  finally  sold  in  the  manner  provided  by  law.  His  trust  continues  in  full 
force  until  all  the  lots  and  parcels  embraced  within  the  town-site,  and  subject 
to  the  operation  of  the  town-site  acts,  are  sold  and  disposed  of;  and,  having 
the  title  in  fee,  he  has  the  right  to  defend  and  protect  his  title,  like  an  owner, 
until,  in  pursuance  of  the  law,  his  trust  shall  cease. 

It  is  immaterial  by  what  right  or  title  the  respondents  claim  the  property 
described.  If  the  same  was  not  subject  to  town-site  entry,  or  was  exempted 
from  the  operation  of  the  town-site  patent,  a  trial  would  make  these  facts  to 
appear;  and,  if  tlie  claim  of  respondents  has  to  do  with  the  unclaimed  or  un-  - 
sold  lots  embraced  in  the  town-site  of  Cooke,  the  probate  judge  has  the  right, 
and  it  is  his  duty,  to  protect  his  title  as  trustee  until  a  better  title  is  shown. 
The  probate  judge,  as  to  town-sites,  is  the  trustee  of  an  express  trust,  and 
his  authority  to  sue  is  given  by  section  6  of  the  Code  of  Civil  Procedure. 

The  Judgment  is  reversed,  and  the  cause  remanded  for  a  new  triaL 
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(4  N.  M.  [Gild.]  21) 

Coleman  and  others  v.  Bell  and  others. 

{Supretiie  Court  of  New  Mexico.    January  8,  1887.) 

1.  Ejtctmewt— Improvements— Failure  to  Ask  Fiwdino  on  Value  of  Land  without. 

Where,  in  an  action  of  ejectinent,  which  was  tried  by  agreement  without  a  jury, 
the  defendant  obtained  judgment  for  improvements  upon  the  lands,  and  the  plain- 
tiff did  not,  by  pleadings  or  by  motion  for  new  trial,  ask  the  court  to  find  the  value 
of  the  lands  without  improvements,  the  supreme  court  of  New  Mexico  will  oot,  for 
the  failure  of  the  judge  to  find  upon  such  point,  reverse  the  judgment. 

2.  Nkw.Trial— Motion— DnaoEOTioN  of  Court— Bill  of  Excefhons. 

A  motion  for  a  new  trial  in  the  federal  courts  is  addressed  to  the  disc-.'*etion  of 
the  court,  and  the  decision  of  the  court,  in  granting  or  reftasing  it,  alone  is  not  the 
proper  subject  of  a  bill  of  exceptions. 

Error  to  the  district  court,  San  Miguel  county. 

Ejectment.  Trial  without  a  jury.  Judgment  that  plaintiffs  obtain  pos- 
session of  the  lands  on  payment  of  the  sum  of  6500  to  the  defendants  for  Im- 
provements made  by  them.    Plaintiffs  bring  error. 

Wm.  Breeden  and  Louis  StUzhacIier,  for  plaintiffs  in  error.  Lee  &  Fort, 
for  defendants  in  error 

Henderson,  J.  This  was  a  suit  in  ejectment,  brought  by  plaintiffs  in 
error,  to  recover  possession  and  right  of  his  wife,  Fannie  Coleman,  of  a  cer- 
tain lot  of  land  in  Las  Vegas,  against  defendant  in  error.  It  was  com- 
menced at  the  March  term,  1884.  Defendants  appeared,  and  entered  their 
plea  of  not  guilty.  By  stipulation  of  the  parties  in  writing  a  jury  was 
waived,  and  a  trial  had  before  the  court.  The  trial  began  at  the  March  term, 
1884,  but  was  not  completed  until  the  March  term,  1885.  The  defendants 
obtained  leave  to  file  notice  of  their  claim  of  permanent  improvements,  and 
to  have  s^me  assessed  by  the  jury.  The  claim  and  notice  were  filed  in  proper 
time,  to  which  the  plaintiffs  replied,  and  filed  notice  that  they  would  claim 
rents  and  profits  of  the  premises  while  held  by  defendant.  The  stipulation 
filed  by  which  a  jury  was  waived  is  in  the  words  following,  to-wit:  "It  is 
hereby  stipulated  and  agreed,  between  the  plaintiffs  and  defendants  to  the 
above-entitled  cause,  that  the  said  cause  shall  be  tried  before  the  court,  with- 
out the  intervention  of  a  jury,  and  that  a  jury  is  hereby  waived,  and  that  the 
court  make  special  findings  as  to  the  law  and  facts  on  all  material  questions 
that  may  be  reviewed,  and  that  either  party  shall  have  the  right  to  take  said 
cause  to  the  supreme  court  of  this  territory,  and  have  the  same  reviewed,  the 
same  as  if  it  had  been  tried  by  a  jury,  and,  especially,  the  said  supreme  court 
may  review  the  special  findings  of  the  court  as  to  the  law  and  facts,  if  asked 
for  by  either  party."  This  agreement  was  signed  by  counsel  of  the  respect- 
ive parties.  The  defendants  obtained  leave  therefor,  and  filed  an  additional 
plea,  setting  forth  more  fully  than  in  the  notice  his  possession  under  a  deed 
conveying  the  title  to  him,  and  that  he  had  "made  divers  valuable  improve- 
ments upon  the  said  premises,  to-wit,  of  the  value  of  one  thousand  dollars," 
and  prayed  to  have  the  value  of  his  said  improvements  assessed  in  this  form 
as  of  the  date  of  the  judgment  to  be  given  against  him  for  the  possession 
thereof,  in  case  such  judgment  shall  be  given,  and  that  the  value  of  such  im- 
provements be  adjudged  a  lien  upon  the  land. 

The  findings  of  the  court,  as  they  appear  upon  the  record,  are  as  follows: 
"That  said  plaintiffs  are  entitled  to  the  possession  of  the  premises  described 
in  thedeclaration ;  that  the  amount  of  mesne  profits  accrued  to  said  defendants 
for  the  said  premises  is  three  hundred  dollars;  and  that  the  value  of  the  per- 
manent improvements  made  upon  said  premises  by  said  defendant  is  eight 
hundred  dollars;  and  that  defendant  shall  recover  of  said  plaintiff  the  sum  of 
five  hundred  dollars,  the  difference  of  the  value  of  the  improvements  and  the 
mesne  profits;  and  thereupon  the  said  plaintiff  gave  notice  of  a  motion  for  a 
new  trial  and  an  arrest  of  judgment." 
v.l2p.no.l6— 42 
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A  motion  for  a  new  trial  was  made  and  overruled.  Plaintiff  then  moved 
an  arrest  of  judgment  in  these  words:  '*  Aud  now  come  the  plaintiffs,  by  their 
attorney ,  and  move  the  court  to  arrest  the  judgment  in  said  cause  upon  the 
finding  in  favor  of  said  defendants,  for  the  value  of  the  alleged  improvements 
upon  the  premises  in  question,  because  the  said  second  plea  is  unauthorized 
by  law,  and  no  judgment  in  favor  of  said  defendants  in  said  plea  can  be  law- 
fully entered.    And  for  other  errors  apparent  upon  the  record  in  said  cause." 

This  motion  was  also  overruled.  Then  follows  a  judgment  in  favor  of  the 
plaintiff  for  possession  of  the  premises  in  suit,  and  9500  for  the  defendant  on 
account  of  permanent  improvements.  The  plaintiffis  under  this  judgment 
were  required  to  pay  the  $500  adjudged  to  defendants  before  the  writ  of  pos- 
session should  issue.  An  appeal  was  prayed  and  granted.  An  appeal-bond 
was  filed  in  the  sum  of  $1,000;  and  that  portion  of  the  judgment  in  favor  of 
defendants  was  superseded,  and  execution  stayed.  The  writ  of  possession 
was,  however,  thereupon  ordered  to  issue  forthwith. 

The  folio  wing  errors  are  assigned :  (1)  The  court  erred  in  rendering  a  judg- 
ment upon  the  verdict  or  nndings  by  the  court  which  did  not  show  the  value 
of  the  land  in  controversy,  in  its  natural  state,  without  improvements.  (2) 
The  court  erred  in  refusing  and  overruling  plaintiffs'  motion  for  a  new 
trial.  (3)  Other  errors  and  erroneous  rulings  appear  on  the  face  of  the 
record. 

The  question  presented  by  the  first  assignment  of  error  was  not  made  in 
the  court  below.  There  wiis  nothing  in  the  pleadings  to  call  for  an  inquiry 
into  the  value  of  the  land,  in  its  natural  state,  without  improvements.  The 
plaintiff  in  error  did  not,  by  his  motion  for  a  new  trial,  or  otherwise,  present 
the  question  for  the  determination  of  the  court  below,  either  in  its  findings, 
or  in  considering  the  errors  complained  of  in  the  motion  for  a  new  trial.  It 
is  well  settled,  both  in  this  territory  and  elsewhere,  that  the  appellate  court 
will  not  consider  alleged  errors  to  which  the  attention  of  the  court  below  was 
not  called.  The  party  alleging  errors  " must  call  the  attention  of  the  trial  court 
by  seasonable  objections  to  the  proceeding  or  error  complained  of,  and,  upon 
an  adverse  decision,  except  to  the  action  of  the  court  at  the  time."  Williams 
V.  Thomas,  9  Pac.  Kep.  356;  Comp.  Laws,  §  2188. 

The  supreme  court  of  the  United  States,  in  the  case  of  Woody.  Weimar, 
104  U.  S.  786,  said:  "The  rule  is  universal  that  nothing  which  occurred  in 
the  progress  of  the  trial  can  be  assigned  for  error  here,  unless  it  was  brought 
to  the  attention  of  the  court  below,  and  passed  upon  directly  or  indirectly." 

The  court  below  did  not,  directly  or  indirectly,  pass  upon  the  question  of 
the  value  of  the  land  without  the  improvements.  The  plaintiff  in  error  did 
not  complain  of  or  object  to  the  finding  of  the  court  on  that  account.  If  our 
statute  is  to  be  construed  as  a  somewhat  similar  one  in  Virginia  has  been,  it 
would  devolve  the  duty  upon  the  plaintiff  to  present  an  issue  upon  which 
proof  of  the  value  of  the  land,  without  the  improvements,  could  be  ascertained. 
The  statute,  it  is  true,  is  not  explicit.  It  does  not  in  terms  make  it  the  duty 
of  the  plaintiff  to  raise  the  issue  as  in  Virginia;  still,  as  the  provision  is  ob- 
viously for  the  benefit  of  the  plaintiff,  to  enable  him  to  elect  whether  he  will 
accept  the  value  of  the  land  without  the  improvements,  rather  than  to  pay  for 
the  improvements,  the  duty  is  upon  him  to  have  such  issue  raised  and  de- 
cided.   He  did  not  do  so.     Qoodwyn  v.  Myers,  16  Grat.  336. 

We  find  no  exceptions  in  the  record  taken  to  the  action  of  the  court  below 
in  overruling  the  motion  for  a  new  trial.  There  was  no  bill  of  exceptions. 
A*motion  for  a  new  trial  in  the  federal  courts  is  a  motion  addressed  to  the 
descretion  of  the  court,  and  the  decision  of  the  court,  in  granting  or  refusing 
it,  alone  is  not  the  proper  subject  of  a  bill  of  exceptions.  Henderson  v.  Moore, 
5  Cranch,  11;  McLanahan  v.  Universal  Ins,  Co,,  1  Pet.  183;  U,  S,  v.  Bufordp 
8  Pet.  32;  Barr  v.  Gi-atz,  4  Wheat.  213;  Brown  v.  Clarke,  4  How.  4. 

The  universal  rule  of  practice  is  that  matters  resting  entirely  in  discretion 
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are  not  re-examinable  in  the  court  of  errors.  Pomeroy  v.  Bank  of  Indiana , 
1  Wall.  592;  Rosenthal  y.Chisum,  1  N.  M.  633;  SpHnger  v.  U.  «.,  102  U.  S. 
586. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is  affirmed, 
with  costs. 

I  concur:    Brinker,  J. 

Long,  C.  J.  I  concur  in  the  conclusion  reached.  There  is  no  evidence  in 
the  record,  and  tlierefore  nothing  to  show  the  error  complained  of  and  point'Cd 
out  in  the  appellants'  brief.  I  do  not  think  it  necessary  to  construe  the  stat- 
ute referred  to  in  the  close  of  the  opinion,  and  do  not  express  any  opinion  as 
to  the  practice  thereon. 


(5  Utah,  89) 

Brooks  9.  Warren  and  others. 

(Supreme  Court  of  Utah.    January  17,  1887.^ 

Pbohibition,  Writ  of— When  Granted. 

A  writ  of  prohibition  will  not  be  granted  when  the  thing  sought  to  be  stopped  is 
already  done. 

Application  for  writ  of  prohibition. 

Sheeks  <fe  Rawlins^  for  applicant,  7,  If,  Kimball  and  A.  R.  Heywood,  for 
defendants. 

BoREMAN,  J.  This  is  an  original  proceeding  in  this  court.  It  is  an  appli- 
cation for  a  writ  of  prohibition.  The  plaintiff  had  instituted  an  action 
against  the  defendant,  Warren,  in  a  justice's  court,  for  forcible  entry,  and  the 
justice  gave  judgment  for  the  plaintiff  for  restitution  of  the  property,  and  the 
plaintiff  was  put  in  possession  thereof. 

The  defendant,  VVarren,  appealed  the  case  to  the  district  court,  and,  oh 
trial  in  the  district  court,  judgment  was  rendered  for  said  defendant,  War- 
ren, and  he  was  restored  to  the  possession,  the  court  refusing  to  stay  pro- 
ceedings, or  to  fix  the  amount* of  a  stay-bond.  The  plaintiff  thereupon  ap- 
plied for  the  writ  of  prohibition  against  said  Warren  and  his  attorneys,  and 
the  United  States  marshal.  An  alternative  writ  was  issued,  returnable  to 
this  term  of  this  court;  but  it  was  not  served  until  said  Warren  had  been  re- 
stored to  the  possession  of  the  property.  In  the  petition  for  the  writ,  it  was 
stated  that  the  injury  sought  to  be  prevented  by  its  issuance  was  the  placing 
of  said  AVarren  in  possession,  and  this  was  all  that  was  prayed  to  be  pro- 
hibited. 

The  office  of  the  writ  of  prohibition  is  to  "arrest  proceedings."  It  com- 
mands the  person  to  whom  it  is  addressed  not  to  do  some  act  which  the  peti- 
tioner says  he  is  about  to  do.  It  is  not  a  command  to  do  some  act,  but  a  com- 
mand not  to  do  it.  If  the  thing  sought  to  be  stopped  is  already  done,  there  is 
no  office  for  the  writ.  The  supreme  court  of  the  United  States  says:  "If  the 
thing  be  already  done,  it  is  manifest  the  writ  of  prohibition  cannot  undo  it; 
for  that  would  require  an  affirmative  act,  and  the  only  effect  of  a  writ  of  pro- 
hibition is  to  suspend  all  action,  and  to  prevent  any  further  proceedings  In 
the  prohibited  direction."  U,  S.  v.  Hoffman,  4  Wall.  158.  We  see  nothing 
that  this  court  can  do,  in  the  present  proceedings,  towards  replacing  plaintiff 
in  the  position  occupied  by  him  at  the  time  the  judgment  was  rendered.  The 
matter  of  costs  in  the  district  court,  to  which  our  attention  has  been  called, 
is  not  in  question,  as  that  is  not  an  injury  sought  to  be  prevented,  and  the 
writ  is  not  prayed  to  arrest  the  collection  of  the  costs;  and,  besides,  the  sub- 
ject of  costs  is  covered  by  the  appeal-bond  of  $300,  which  was  filed. 
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The  application  for  the  writ  of  prohibition  is  therefore  denied.  Judgment 
for  costs  goes  in  favor  of  the  defendants. 

Zane,  C.  J.,  and  Henderson,  J.,  concurring.  ' 

<5  Utah,  182)  

Bullion  Heck  &  Champion  Mm.  Co.  v.  Eureka  Hill  Min.  Co.  and  otbem 

(Supreme  Qnirt  of  Utah,    January  18,  1887.) 

1.  Injdnction— Settiwo  Aside  Order— After  Term. 

An  iujunction  granted  in  favor  of  an  appellant  pending  the  appeal  may  be  set 
aside,  even  after  the  term  at  which  it  was  granted,  if  the  court  had  not  jurisdiction 
to  grant  it. 

2.  Same— Upon  Appeal  to  Supreme  Court  of  United  States — Territorial  Goubts. 

A  territorial  court,  writs  of  error  and  appeals  from  wiiich  to  the  supreme  court  of 
the  United  States  are  allowed  and  taken  *'in  the  same  manner  and  under  the  same 
regulations  as  from  the  circuit  courts  of  the  United  States,"  can  grant  an  injunction 
in  favor  of  plaintiff,  pending  an  appeal  taken  by  him  from  such  court  to  the  su- 
preme court  of  the  United  States. 

Motion  to  dissolve  injunction. 

W.  H,  Dickson  and  M,  JCirkpatjick,  for  the  motion.  Arthur  Broum  and 
J.  G.  ySuthei-land,  contra, 

Zane,  C.  J.  It  appears  from  this  record  that  the  appellant  was  the  owner 
of  mining  claim  lot  No.  76,  and  that  lot  No.  39,  owned  by  respondent,  was 
immediately  east  thereof;  that  more  than  100  feet  beneath  the  surface  of  the 
first-mentioned  lot  there  was  a  valuable  mineral  vein,  the  apex  of  which  was 
claimed  by  both  parties  to  lie  within  their  surface  lines  vertically  extended 
downwards,  and  by  virtue  thereof  they  both  asserted  ownership  and  posses- 
sion of  the  vein,  and  commenced  mining  it.  It  also  appears  that  appellant 
filed  a  complaint  for  trespass  and  for  an  injunction  against  respondent,  and 
that  respondent  filed  an  adverse  claim  against  appellant,  in  which  it  asked 
that  the  right  of  possession  and  ownership  might  be  adjudged  to  it,  and  for 
an  injunction.  By  consent  both  parties  were  enjoined  from  working  the 
mine  until  final  decree,  which  was  entered  on  January  18,  1886.  From  this 
decree  appellant  prayed  an  appeal  to  this  court,  and  for  an  order  restraining 
defendant  from  mining.  This  was  granted  for  the  period  of  26  days  in 
which  to  perfect  the  appeal.  This  was  done,  and  the  decree  of  the  court  be- 
low was  afiinned  at  the  last  term,  and  at  the  same  trime  an  appeal  was  prayed 
to  the  supreme  court  of  the  United  States,  and  an  injunction  was  also  asked 
and  granted,  restraining  respondent  from  working  the  mine  during  the  pend- 
ency of  the  appeal.  This  injunction  the  respondent  now  moves  the  court  to 
dissolve,  for  the  reason,  as  alleged,  that  the  court  issued  it  without  jurisdic- 
tion, and  the  appellant  insists  tliat  the  court  should  not  consider  the  motion, 
for  the  reason  that  the  term  has  passed  at  which  the  restraining  order  was 
made. 

We  will  first  consider  the  point  made  by  the  complainant.  If  the  restrain- 
ing Older  was  made  without  jurisdiction  it  is  void;  while  the  court  from  its 
record  declares  that  it  is  valid,  and  will  continue  to  do  so  until  it  is  set  aside. 
If  the  order  is  void,  the  court  ought  to  say  so  on  its  record,  that  its  dignity 
may  be  preserved,  and  that  persons  who  may  wish  to  rely  upon  the  order  may 
not  be  deceived  and  led  into  errors.  We  hold  that  this  court  may  set  aside 
the  restraining  order  in  question  for  want  of  jurisdiction,  though  made  at  the 
last  term,  if  it  shall  be  of  the  opinion  that  the  order  was  made  without  juris- 
diction. In  this  view  we  are  supported  by  the  following  authorities:  Bs^ 
parte  Crenshaw,  15  Pet.  119;  Shikford  v.  Cain,  1  Abb.  302;  Freem.  Judgm. 
(3d  Ed.)  §  96,  pp.  78,  100. 

This  brings  us  to  the  respondent's  point:  Had  this  court  power  to  make 
the  restraining  order  in  question  ?    The  third  section  of  an  act  of  congress  in 
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relation  to  courts  and  judicial  officers  in  the  territory  of  Utah  provides  '*that 
district  courts  shall  have  exclusive  original  jurisdiction  in  all  suits  or  proceed- 
ings in  chancery, "  etc.  Comp.  Laws  Utah  1876,  p.  53.  And  section  9  of  "  Ati 
act  to  establish  a  territorial  government  for  Utah"  provides  for  writs  of  error 
and  appeals  from  district  courts  to  the  supreme  court  of  the  territory,  and,  in 
the  following  language,  from  the  latter  to  the  supreme  court  of  the  United 
States:  **  Writs  of  error  and  appeals  from  the  Anal  decisions  of  said  supreme 
court  shall  be  allowed  and  may  be  taken  to  the  supreme  court  of  the  United 
StatBs  in  the  same  manner,  and  under  the  same  regulations,  as  from  the  cir- 
cuit courts  of  the  United  States,"  etc.    CJomp.  Laws  Utah  1876,  p.  31. 

In  the  case  of  Hooey  v.  McDonald,  109  U.  S.  150,  S.  C.  3  Sup.  Ct.  Rep. 
136,  appealed  from  the  supreme  court  of  the  District  of  Columbia,,  the  court 
said:  "In  this  country  the  matter  is  usually  regulated  by  statute  or  rules  of 
the  court,  and,  generally  speaking,  an  appeal,  upon  giving  the  security  re- 
quired by  law,  (when  security  is  required,)  suspends  further  proceedings,  and 
operates  as  a  supersedeas  of  execution.  This  we  have  seen  is  the  case  in  the 
circuit  courts  of  the  United  States.  But  the  decree  itself,  without  further 
proceedings,  may  liave  an  intrinsic  eifect  which  can  only  be  suspended  by  an 
affirmative  order  either  of  the  court  which  makes  the  decree,  or  the  appellate 
tribunal." 

The  appeal-bond  given  by  the  appellant  in  this  case  in  the  court  below  sus- 
pended further  proceedings  in  that  court,  but  the  decree  had  an  intrinsic  or 
operative  effect  upon  the  rights  of  the  parties.  It  dissolved  the  injunction 
which  existed  to  that  time,  and  adjudged  the  possession  and  ownership  to  be 
In  the  respondent,  and  left  the  respondent  in  possession  of  the  mine,  with  the 
right  to  take  the  ore,  and  dispose  thereof  in  any  way  it  might  see  fit,  and  en- 
joined the  appellant  from  mining  the  same,  or  from  interfering  in  any  way. 
And  this  right  to  take  the  ore,  and  dispose  of  it,  could  only  be  suspended  by 
an  affirmative  order  of  the  district  court  or  of  this  court, — ^the  court  which 
made  the  decree,  or  the  appellate  tribunal;  and,  when  the  decree  of  the  dis- 
trict court  was  affirmed  by  this  coui-t,  the  decree  so  affirmed  retained  and 
possessed  tlje  same  operative  effect,  and  could  only  be  suspended  by  an  affirm- 
ative order  of  this  court  or  the  supreme  court  of  the  United  States. 

•  Further  along  in  the  same  opinion  the  court  said:  ''It  was  decided  that 
neither  a  decree  for  an  injunction,  nor  a  decree  dissolving  an  injunction,  was 
suspended  in  its  effect  by  the  writ  of  error,  though  all  the  requisites  for  a  su* 
persedeas  were  complied  with.  It  was  not  decided  that  the  court  below  had 
no  power,  if  the  purposes  of  justice  required  it,  to  order  a  continuance  of  the 
status  quo  until  a  decision  should  be  made  by  the  appellate  court,  or  until 
that  couii;  should  order  the  contrary.  This  power  undoubtedly  exists,  and 
should  always  be  exejrcised  when  any  irremediable  injury  may  result  from  the 
effect  of  the  decree  rendered." 

While  the  decree  in  this  case  was  rendered  by  the  district  court,  when  it 
WHS  affirmed  by  this  court,  and  an  appeal  from  that  affirmance  was  taken,  the 
decree,  for  the  purposes  of  the  appeal,  must  be  regarded  as  a  decree  of  this 
court,  and  the  appeal  from  that  decree  or  decision  must  be  taken  "in  the  same 
manner,  and  under  the  same  regulations,  as  from  the  circuit  court  of  the 
United  States, " 

By  the  term  "regulations"  is  meant  the  rules  by  which  the  action  of  the 
circuit  courts  of  the  United  States  are  limited  and  controlled  in  granting  ap- 
peals, and  the  action  of  this  court  is  limited  and  controlled  by  the  rules  which 
govern  those  courts.  Therefore,  if  the  circuit  courts  of  the  United  States 
have  the  power,  in  granting  appeals,  to  suspend  by  an  affirmative  order  the 
intrinsic  or  operative  effect  of  the  decision  or  decree  appealed  from,  this  court 
has  it  also.  Speaking  with  respect  to  appeals  from  the  circuit  courts  of  the 
United  States  and  other  courts,  in  the  case  of  Hovey  \.  McDonald,  supra, 
the  court  held  that  the  power  undoubtedly  exists  to  order  a  continuance  of 
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the  status  quo  until  a  decision  should  be  made  by  the  appellate  court,  or  un- 
til that  court  should  order  the  contrary.  This  court  may  reverse,  afllrm,  or 
modify  any  judgment  appealed  from,  and  may  direct  the  proper  judgment  or 
order  to  be  entered,  or  a  new  trial  or  further  proceedings  to  be  had,  and  it 
may  grant  an  appeal  to  the  supreme  court  of  the  United  States,  as  was  done 
in  this  case,  that  the  parties  may  have  their  rights  with  respect  to  the  prop- 
erty in  dispute  determined  by  that  tribunal.  In  this  grant  of  power  it  a|>- 
pears  reasonable  that  the  authority  should  be  implied  to  restrain  the  effect  of 
the  judgment  appealed  from  so  as  to  preserve  the  subject  of  litigation  for  dis- 
position according  to  the  final  judgment  of  the  appellate  court.  The  object 
of  the  appeal  is  not  to  give  that  tribunal  of  last  resort  merely  an  opportunity 
to  make  a  vain  display  of  its  powers  and  wisdom.  The  appeal  in  this  case 
was  gi  ven  that  the  parties  might  have  their  rights  to  the  property  in  question 
determined,  and  that  it  might  be  given  to  the  one  entitled  to  it  as  finally  de- 
cided. If,  when  that  decision  shall  be  made,  the  property  shall  be  beyond 
the  effect  of  the  decree  and  the  process  of  the  court,  and  the  party  to  whom 
it  may  be  adjudged  does  not  get  it,  the  purpose  of  the  appeal  will  have  been 
defeated,  and  the  ends  of  justice  will  not  have  been  reached. 
The  motion  to  dissolve  the  injunction  is  denied. 

BoREMAN  and  Henderson,  JJ.,  concur. 


(6  Mont.  297) 

Territory  ex  rel.  McCann  v.  Sheriff  of  Gallatin  Co. 

(Supreme  Cmirt  of  Montana.    January  10.  1887.) 

1.  IwsANR  Persons— Ikquisition—Dekeots  in— Habeas  Corpus. 

Wliere,  on  a  hearing  upon  the  return  to  a  writ  of  habeas  corpus  for  the  discharge 
of  a  person  adjudged  insane,  it  appears  that  the  jury  who  examined  the  relator  failed 
to  certify  upon  oath  that  the  charge  was  correct,  and  that  only  two  jurors  qualified 
to  do  so  signed  the  verdict,  he  will  be  discharged  from  custody. 

2.  Same— Constitutional  Law— Gen.  Laws  Mont.  Fifth  Div.  Z  711;  Act  of  March  7, 

1883. 

Gen.  Laws  Mont.  Fifth  Div.  §  711,  providing  for  the  examination  and  comniitment 
and  custody  of  persons  charged  and  found  insane,  though  imperfect  in  its  protec> 
tive  requirements,  is  not  unconstitutional.  That  portion  of  it  which  required  that 
the  person  committed  shall  be  shown  to  be  incompetent  to  provide  for  his  or  her 
own  proper  care  or  support,  and  to  have  no  propertv  applicable  to  such  purpose, 
and  no  kindred,  etc.,  is  abrogated  by  the  act  of  March  7,  1883,  providing  ''that  all 
persons  hereafter  adjudgefd  insane  shall  be  cared  for  by  the  territory." 

Appeal  from  district  court,  Gallatin  county. 
Habeas  corpus, 

George  Haldorn,  for  appellant  and  petitioner,  McCanri.  No  appearance  for 
respondent. 

Galbraith,  J.  This  is  an  appeal  from  an  order  of  the  judge  of  the  First 
judicial  district,  made  at  chambers,  remanding  the  appellant  to  the  custody  of 
tite  respondent,  after  a  hearing  upon  a  return  to  a  writ  of  habeas  corpus. 
The  relator  was  held  by  the  sheriff,  by  virtue  of  a  warrant  of  commitment,  is- 
sued out  of  the  probate  court  of  Gallatin  county  to  the  said  sheriff,  ordering 
him  to  be  confined  in  the  asylum  for  the  insane,  at  Warm  Springs,  Montana 
territory.  The  statute  under  which  the  probate  court  proceeded,  and  by  virtue 
of  which  the  commitment  was  issued,  is  as  follows:  "From  and  after  the  pas- 
sage of  this  article,  it  shall  be  the  duty  of  the  probate  judge,  or,  in  his  absence 
or  inability  to  act,  the  chairmen  of  the  boards  of  county  commissioners  of  the 
several  counties  of  this  territory,  upon  the  application  of  any  person,  under 
oath,  setting  forth  that  any  person,  by  reason  of  insanity,  is  unsafe  to  be  at 
large,  or  is  suffering  under  mental  derangement,  to  cause  the  said  person  to 
be  brought  before  him,  at  such  time  and  place  as  he  may  direct;  and  the  said 
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judge  or  commissioner  shall  also  cause  to  appear,  at  said  time  and  place,  a 
jury  of  three  citizens  of  his  county,  one  of  whom  shall  be  a  licensed  practicing 
physician,  who  shall  proceed  to  examine  the  person  alleged  to  be  insane;  and 
if  such  jury,  after  careful  examination,  shall  certify,  upon  oath,  that  the 
charge  is  correct,  and  the  said  probate  judge  or  commissioner  is  satisfied  that 
such  person,  by  reason  of  insanity,  is  unsafe  to  be  at  large,  and  is  incompo* 
tent  to  provide  for  his  or  her  own  proper  care  or  support,  and  has  no  property 
applicable  to  such  purpose,  and  has  no  kindred  in  the  degree  of  husband  or 
wife,  father  or  mother,  children,  or  brother  or  sister,  living  within  this  terri- 
tory, of  sufficient  means  and  ability  to  provide  for  such  care  and  maintenance, 
or  if  he  or  she  have  i5uch  kindred  within  the  territory,  and  such  kindred  fail 
or  refuse  to  properly  care  for  and  maintain  such  insane  person,  such  judge  or 
county  commissioner  shall  make  out  duplicate  warrants,  reciting  such  facts, 
and  place  them  in  the  hands  of  the  sheriff  of  such  county,  who  shall  imme- 
diately, in  compliance  therewith,  convey  the  person  or  persons  therein  named, 
and  deliver  him,  her,  or  them,  to  the  contractor  aforesaid,  at  the  place  desig- 
nated in  the  notification  herein  required;  and  such  contractor  shall  acknowl- 
edge, by  indorsement  in  writing,  upon  the  back  of  each  of  said  warrants,  the 
delivery  of  such  person,  described  therein,  to  him,  and  the  date  thereof;  and 
.such  sheriff  shall  return  one  of  said  warrants  to  the  ofiice  issuing  the  same, 
and  forward  the  other  to  the  secretary  of  the  board  of  county  commissioners 
aforesaid,  who  shall  file  and  preserve  the  same." 

It  will  be  observed  that  this  law  does  not  make  any  provision  for  the  time 
within  which  any  of  its  provisions  may  be  had.  From  the  time  of  the  appli- 
cation to  the  delivery  of  the  warrant  of  commitment  to  the  sheriff, — from  the 
time  of  the  commencement  of  the  proceedings  to  their  close, — the  time  in 
which  they  may  be  clone  is  not  mentioned.  ^  All  the  penalties  of  the  law  may 
be  employed  within  a  day,  or  even  an  hour.  Under  this  statute  no  oppor- 
tunity may  be  allowed  for  the  person  against  whom  the  charge  of  insanity  is 
made  to  obtain  counsel  or  prepare  for  trial;  but  although  this  law  does  not 
seem  to  be  in  harmony  with  the  spirit  of  our  institutions  and  our  other  laws, 
which  erect  such  substantial  safeguards  around  the  liberty  of  the  citizen, 
nevertheless,  we  do  not  see  that  it  is  objectionable  on  the  ground  of  uncon- 
stitutionality. But,  providing,  as  it  does,  for  such  summary  proceedings,  we 
must  hold  that  it  whs  the  intention  of  the  legislature  that  they  should  be 
strictly  pursued, — that  there  should  be  a  strict  compliance  with  every  require- 
ment of  the  law^.  On  examination  of  the  record,  we  do  not  find  that  such  is 
the  case.  The  proceedings  are  defective  in  several  substantial  features.  There 
is  not  the  certificate  of  the  jury,  upon  oath,  which  the  law  requires.  The 
statute  requires  that  the  jury  summoned  to  try  the  question  of  insanity  shall 
'  make  their  certificate  upon  oath  that  the  charge  is  correct.  In  a  law  provid- 
ing for  proceedings  of  this  summary  character,  the  requirements  are  man- 
datory. The  warrant  does  not,  it  is  also  true,  recite  all  the  facts  required  by 
the  law  to  be  set  forth  therein;  such  as  that  the  person  thereby  committed  "is 
incompetent  to  provide  for  his  or  her  own  proper  care  or  support,  and  has  no 
property  applicable  to  such  purpose,  and  has  no  kindred,"  etc.  But  this 
clause  of  the  statute  was  virtually  repealed  by  an  act  of  the  legislature,  which 
became  a  law  on  March  7, 1883,  providing  "that  all  persons  hereafter  adjudged 
insane,  whether  indigent  or  not,  shall  be  caretl  for  by  the  territory,"  under 
its  present  contract  for  the  care  and  maintenance  of  the  indigent  insane. 
Therefore,  those  facts  need  not  appear  in  the  warrant  of  commitment. 

But  not  only  does  the  record  fail  in  that  there  was  no  such  certificate  of 
the  jury  upon  oath  as  required  by  law,  but  also  that  the  verdict,  which  was 
doubtless  intended  for  such  certificate,  which  was  not  signed  by  the  jurors 
summoned,  although  three  persons  signed  the  verdict.  Only  two  of  the 
jurors  who  were  summoned,  and  whom  the  record  shows  to  have  been  quali- 
fied persons,  signed  the  verdict.    For  aught  we  know,  the  third  person  may 
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not  have  been  a  citizen  of  the  county^  as  the  law  requires,  and  therefore  an 
incompetent  person.    For  these  reasons*  the  judge  at  chambers  erred  in  re* 
fusing  to  discharge  the  respondent. 
The  Judgment  is  reversed,  and  the  petitioner  discharged. 


(6  Mont.  800) 

Davis  c.  Fredeeiok. 

{Supreme  Court  of  Montana,    January  13,  1887.) 

1«  Sei^Ofp  and  Countbb-Claim— Action  ih  Tobt— CouirrEB-CLAiM  ow  Acoouht— Db- 

MUBRABLE. 

An  action  brought  to  recover  damages  for  the  wrongful  issuance  of  an  execution 
upon  a  judgment  previously  recovered  against  plaintiff  by  defendant,  but  sJleged 
by  him  U}  nave  been  satisfied,  and  on  account  of  the  levy  of  such  execution  upon 
money  of  the  plaintiff  in  the  hands  of  the  sheriff  is  founded  in  tort,  and  the  fact 
that  plaintiff  claims  judgment  only  for  the  amount  seized,  with  interest,  does  not 
alter  its  nature,  and  defendant  cannot,  under  the  Montana  Statutes,  set  up  in  his 
answer,  by  way  of  counter-claim,  an  indebtedness  to  her  of  the  plaintiff  npon  an 
account. 
2.  Samb—Evidewce— Payment  of  a  Judgment. 

In  such  a  case,  where  defendant  in  his  answer  denies  the  payment  of  the  judg- 
ment in  respect  of  which  the  wrongful  execution  was  issued,  and  the  record  shows 
that  a  certain  sum  had  been  paid  to  defendant's  attorneys  to  be  applied  on  the  judg- 
ment, (which  purported  to  be  a  balance,)  and  in  full  thereof,  evidence  is  admissible 
to  show  that  certain  amounts  of  money  had  been  paid  to  defendant's  attonieys  to 
be  applied  on  such  judgment. 

Appeal  from  district  court,  Gallatin  county. 

Henry  2f.  Blake,  for  appellant,  Frederick.  Chumasero  cfe  McCutcJieon  and 
Vivian  cfe  STielton,  for  respondent,  Davis. 

Galbraith,  J.  The  respondent  in  this  case  brought  his  action  to  recover 
on  account  of  the  wrongful  issuance  of  an  execution  upon  a  judgment  pre- 
viously recovered  by  the  appellant  against  the  respondent  and  another,  and 
which  the  respondent  alleges  had  been  satisOed  before  the  execution  was  is- 
sued, and  the  levy  of  such  execution  upon  the  property  of  the  respondent,  the 
same  being  money  in  the  hands  of  the  sheriff,  and  the  payment  thereof  to  the 
appellant  upon  the  execution.  The  answer,  after  denying  the  allegations  of 
the  complaint,  sets  up  a  counter-claim,  alleging  an  indebtedness  from  the  re- 
spondent to  appellant,  upon  an  account.  The  appellant  demurred  to  this 
counter-claim,  which  demurrer  was  sustained,  and  the  action  of  the  court  is 
assigned  as  error.  The  court  evidently  sustained  the  demurrer  upon  the 
ground  that,  the  complaint  having  alleged  a  tort,  the  appellant  could  not  set 
up  a  cause  of  action  arising- upon  contract,  which  is  the  nature  of  an  account, 
as  a  counter-claim. 

Our  statute  upon  this  subject  is  as  follows:  "The  answer  of  the  defendant 
shall  contain  *  *  *  second,  a  statement  of  any  new  matter  constituting 
a  defense  or  counter-claim.  *  *  *  The  counter-claim  ♦  *  ♦  shall 
be  *  *  *  a  cause  of  action  arising  out  of  the  transaction  set  forth  in  the 
complaint  or  answer  as  the  foundation  of  the  plaintiff's  claim  or  defendant's 
defense,  or  connected  with  the  subject  of  the  action ;  second^  in  an  action 
arising  upon  contract,  any  other  cause  of  action  arising  also  upon  contract, 
and  existing  at  the  commencement  of  the  action."     Code  Civil  Froc.  §  87. 

The  complaint  sets  forth  an  action  in  tort.  The  action  was  brought  for  the 
wrongful  issuance  of  the  execution,  and  the  complaint  sets  forth  the  facts 
which  constitute  such  wrongful  act.  The  cause  of  action  set  forth  in  the 
complaint  being  in  tort,  the  counter-claim,  being  on  an  account,  did  not  cer- 
tainly arise  out  of  this.  The  subject  of  the  action  was  the  money  seized  un- 
der the  execution,  and  paid  to  the  appellant.  The  counter-claim  cannot  be 
saii  to  be  connected  with  the  subject  of  the  action.  The  cause  of  action  be- 
ing in  tort,  the  counter-claim  does  not  come  within  the  second  provision  above 
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set  forth.  It  is  trae,  the  respondent  might  have  waived  the  wrongful  issue 
of  the  execution,  and  brought  his  action  upon  the  implied  contract,  to  repay 
the  money  wrongfully  seized  and  paid  over  under  the  execution,  or,  as  the 
expression  would  have  been  before  the  adoption  of  the  Code,  waived  the  tort, 
and  sued  in  assii/mpsit.  But  this  is  not  a  question  of  what  might  have  been 
done,  but  of  what,  in  fact,  was  done.  We  must  take  the  pleadings  as  we  find 
them.  When  the  respondent  chose  to  rely  upon  the  tort,  we  cannot  say  that 
the  cause  of  action  was  a  contract.  We  do  not  think  this  was  the  kind  of  a 
contract  meant  by  the  above  provision  of  the  Code,  but  that  it  intends  a  cause 
of  action  arising  ex  contractu^  and  not  ex  delicto^  which  was  the  character  of 
action  set  forth  in  the  complaint  in  this  case.  It  is  argued  that,  because  the 
respondent  only  claimed  a  judgment  for  the  amount  seized  and  paid  over,  with 
interest,  that  this  constitutes  it  an  action  on  contract.  We  do  not  think  sa 
Under  the  facts  alleged,  this  is  all  he  would  be  entitled  to  iis  damages.  The 
demurrer  was  properly  sustained. 

The  second  error  alleged  and  relied  upon  is  as  to  the  introduction  of  certain 
testimony  upon  the  trial  of  the  case.  Certain  witnesses  testified,  against  the 
objection  of  the  appellant,  that  certain  amounts  of  money  had  been  paid  to  the 
attorneys  of  the  appellant,  to  be  applied  upon  the  judgment  upon  which  the 
alleged  wrongful  execution  was  issued.  The  objection  was  that  this  testi- 
mony was  ** irrelevant,  and  contradicted  the  allegations  of  the  complaint." 
The  allegation  of  the  complaint  was  *'that  on  the  twenty-fourth  day  of  April, 
1882,  the  plaintiff  fully  paid  and  satisfied  the  said  judgment  by  paying  to 
Messrs. '  Johnson  &  Toole  and  Shober  &  Lowry  the  full  amount  thereof, 
principal,  interest,  and  costs,  at  the  time  due  and  unpaid  thereon . "  This  was 
denied  by  the  answer.  The  record  shows  the  receipt,  by  the  above-named  at- 
tqrneys,  of  a  certain  sum  of  money,  to  be  applied  on  the  judgment,  which  pur- 
ported to  be  a  balance,  and  in  full  thereof.  It  was  necessary,  by  reason  of 
the  above  issue,  to  show  that  the  judgment  was  satisfied,  and  this  testimony 
of  prior  payment  of  money  on  the  judgment  was  relevant  and  admissible  for 
this  purpose. 

This  disposes  of  the  errors  alleged.    The  judgment  is  atfirmed,  with  costs. 


(14  Or.  856) 

Powell  v.  Dayton,  S.  &  G.  R.  Co. 

(Supreme  Oourt  of  Oregon,    January  10,  1887.) 

Vkndob  and  Vendee —Aobkkmbnt  for  Sale — Dependent  Covenants— Fat litbe  of 
Vendob — Bar  to  Recovery  of  Damages. 

Where  an  agreement  for  sale  and  purchase  of  land  is  to  the  effect  tliat  vendee 
agrees  *'to  purchase  of  said  vendor,  and  pay  said  vendor,  oh  or  before  the  expiration 
of  said  term,  the  [price]  for  all  said  property,"  and  that,  '*on  the  said  payment  of 
said  vendee,  »  »  •  the  said  vendor  contracts  and  agrees  to  make  and  deliver  to 
the  said  vendee  a  good  and  sufficient  deed,"  the  covenants  are  dependent  and  con- 
current ;  and,  where  the  vendor  fails  to  tender  his  deed  at  the  time  tixed  for  the  per- 
formance of  the  agreement,  he  cannot  afterwards  recover  of  the  vendee  for  non- 
performance. 

This  is  an  action  brought  by  the  vendor  of  real  estate  against  the  vendee 
for  the  breach  of  a  written  contract  to  purchase  the  estate.  The  plaintiff 
leased  the  premises  to  the  defendant  for  the  term  of  five  years,  at  a  monthly 
rental,  and  the  lease  contained  the  further  provision,  and  the  defendant  agreed, 
"to  purchase  of  said  Powell,  and  pay  said  Powell,  on  or  before  the  expiration 
of  said  term  of  five  years,  the  sum  of ,  for  all  the  said  warehouse  prop- 
erty,*' etc.  The  plaintiff  alleges  that  he  made  out  and  tendered  a  deed  to  the 
defendant  four  months  after  the  expiration  of  the  five  years,  and,  assuming 
thereby  to  have  performed  all  conditions  precedent  on  his  part,  claimed  the 
entire  purchase  price.  The  case  whs  before  the  court  on  appeal  before,  and 
is  reported  in  8  Pac.  Kep.  544.    That  appeal  was  from  a  judgment  in  favor  of 
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plaintiff.  Tlie  majority  of  tlie  court  then  held  that  it  would  be  useless  to  di« 
rect  a  new  trial,  for  the  reason  that  the  failure  of  plaintiff  to  make  a  tender  of 
a  deed  at  the  time  fixed  for  the  performance  of  the  contract  would  be  fatal  to 
his  claim,  and  revei-sed  the  judgment  for  plaintiff. 

H,  H,  Northup,  for  appellant,  Dayton,  S.  &.  G.  R.  Co.  James  K,  Kelly, 
for  respondent,  Powell. 

Lord,  C.  J.  This  case  is  reported  in  12  Or.  488,  and  8  Pac.  Rep.  544.  It 
comes  now  on  demurrer  to  an  amended  complaint.  The  only  question  in- 
volved and  to  be  determined  is  whether  the  covenants  in  the  agreement  are 
dependent  or  independent.  At  the  former  hearing,  we  held  that  they  were 
dependent,  and  we  are  now  urged  to  reconsider  the  grounds  of  that  decision. 
The  provision  in  respect  to  the  purchase  and  payment  in  the  contract  is  that 
the  defendant  "agreed  to  purchase  of  said  Powell,  and  pay  the  said  Powell, 
onorbeforetheexpirationof  the  said  term  of  five  years,  *  *  *"  and  that, 
**on  the  said  payment  of  said  company,  ♦  ♦  *  the  said  Powell  contracts 
and  agrees  to  make  and  deliver  to  said  company  a  good  and  suflicient  deed," 
etc. 

In  construing  contracts,  it  is  a  primary  rule  that  the  intention  of  the  par- 
ties must  control,  and  this  equally  applies  when  the  inquiry  is  directed  to  as- 
certaining whether  the  covenants. in  a  contract  are  dependent  or  independent. 
It  must  be  said,  however,  that,  when  the  language  of  the  contract  will  admit 
of  it,  justice  and  general  convenience  incline  to  the  construction  of  a  simul- 
taneous performance. 

Said  Thompson,  J.,  in  Bank  of  Columbia  v.  ffaffuer,  1  Pet.  464:  "In  con- 
tracts of  this  description,  the  undertakings  of  the  respective  parties  are  al- 
ways considered  dependent,  unless  a  contrary  intention  clearly  appears.  A 
different  construction  in  many  cases  would  lead  to  the  greatest  injustice,  and 
a  purchaser' might  have  payment  of  the  consideration  money  enforced  upon 
him,  and  yet  be  disabled  from  procuring  the  property  for  which  he  had  paid 
it.  *  *  *  The  seller  ought  not  to  be  compelled  to  part  with  his  property 
without  receiving  the  consideration,  nor  the  purchaser  to  part  with  his  money 
without  an  equivalent  in  return.  Hence,  in  such  cases,  if  either  a  vendor  or 
vendee  wish  to  compel  the  other  to  fulfill  his  contract,  he  niust  make  his  part 
of  the  agreement  precedent,  and  cannot  proceed  against  the  other  without  an 
actual  performance  of  the  agreement,  or  a  tender  and  refusal.  And  an  aver- 
ment to  that  effect  is  always  made  in  the  declaration  containing  dependent 
undertakings,  and  that  averment  must  be  supported  by  proofs." 

In  Ackley  v.  Richm^n,  ION.  J.  Law,  306,  the  court  said:  "Such  Is  the 
ordinary  understanding  and  intention  of  the  parties,  in  whatever  language  the 
scrivener  may  clothe  their  contract.  They  intend  to  create  what  are  denom- 
inated concurrent  or  dependent  covenants,  and  not  those  called  independent, 
where  each  party  must  rely  on  the  promise,  and  not  on  the  performance,  of 
the  other." 

But  it  is  argued  that  the  words,  "on  the  said  payment  of  said  company," 
indicate  the  order  of  time  in  which  the  intent  of  the  transaction  requires  their 
performance,  and  means  that  the  payment  was  to  precede  the  execution  and 
delivery  of  the  deed,  and  consequently  that  the  covenants  are  not  mutual  or 
concurrent,  but  independent.  The  basis  of  this  argument  rests  upon  the 
preposition  "on,"  and  this  is  certainly  giving  to  that  word  an  import  and 
an  effect  not  countenanced  by  any  judicial  authority,  when  employed  in  a 
similar  connection.  In  a  contract  for  the  sale  of  real  property,  where  the 
purchaser  covenants  to  pay  the  purchase  money,  and  the  vendor  covenants  to 
convey  the  premises  at  the  time  of  payment,  or  on  or  upon  the  payment  of 
the  money,  or  as  soon  as  it  is  paid,  the  covenants  are  mutual  and  dependent, 
and  neither  can  sue  without  showing  a  performance,  or  an  offer  to  perform. 
Considering  the  variety  of  respects  in  which  the  question  has  been  presented, 
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the  authorities  are  numerous  and  uniform  in  holding  such  covenants  to  be 
dependent. 

In  Johnson  v.  Wygane,  11  Wend.  48,  the  covenant  read:  "Aiid  upon  Uie 
payment  thereof  I  am  to  receive  from  said  Johnson  a  good  warrantee 
deed  of  said  land* "  The  court  say:  "The  payment  of  the  last  installment  on 
the  whole  consideration  money,  and  the  giving  of  the  deed,  were  to  be  con- 
current acts.  Upon  the  payment  of  the  money  the  deed  was  to  be  given.  It 
it  is  well  settled  that  covenants  like  these  are  dependent,  and  that  neither 
party  can  recover  against  the  other  without  averring  a  tender  of  performance 
on  his  part;  a  mere  readiness  to  perform  is  not  sufficient.'' 

In  Frep  v.  Johnson,  22  How.  Pr.  325,  the  plaintiff  agreed  to  sell  to  the 
defendant  the  farm,  and  execute  and  deliver  the  deed,  "provided  and  upon 
condition"  that  the  defendant  should  pay  him  the  sum  of  $19,000.  The  court 
say:  "The  words,  •  provided  and  upon  condition,*  do  not  render  them  other 
than  dependent.  Similar  language  was  used  in  the  agreement  on  which  the 
action  was  brought  in  Beecher  v.  Conradt,  13  N.  Y.  108.  The  words  there 
were,  *  upon  the  express  condition,'  and  it  was  held  that  the  covenants  were 
dependent,  notwithstanding  these  words.  In  such  case,  when  the  delivery 
of  the  deed  by  one  party  and  payment  by  the  other  are  dependent,  the  one  on 
the  other,  neither  party  can  maintain  an  action  for  the  breach  without  show- 
ing performance,  or  an  offer  to  perform,  on  his  part. "  Van  Schaiok  v.  Winne, 
16Barb.89;  Garlockv,  Lane,  l^Bskvh,  359;  Beecher  v.  Conradt  AS  :i!f.Y,10S\ 
Stevenson  v.  Maxwell,  2  N.  Y.  408;  Culver  v.  Burgher,  21  Barb.  324;  Will- 
iams V.  Healey,  3.D^nio,  363;  Hepburn  v.  Anld,  1  Cranch,321;  Dunham y, 
Pettee,  8  X.  Y.508;  Lester  v.  Jewett,  UN.  Y.  453;  Canninghain  v.  Jones, 
20  N.  Y.  486;  Baker  v.  Higgins,  21  N.  Y.  397. 

In  Courtright^y*  Deeds,  37  Iowa,  507,  the  instrument  obligated  the  defend- 
ant to  pay  8500  upon  a  condition  expressed  in  these  words:  "Provided,  that 
upon  such  payment  there  shall  be  delivered  to  me  a  certificate  of  stock,"  et<;. 
The  court  say:  "It  has  been  held  that  the  use  of  the  words  *  upon'  or  *  on,* 
occurring  in  a  like  connection,  make  covenants  dependant.  Adams  v.  Will- 
iams,  2  Watts  &  S.  227;  Halloway  v.  Davis,  Wright,  (Ohio,)  129;  Taylor  v. 
Rhea,  Minor,  414.  It  clearly  has  that  foice  in  the  obligation  in  suit.  The 
word  'Upon  *  indicates,  in  the  connection  found  in  the  instrument,  a  state  of 
dependence  which  is  extended  to  the  covenant  of  the  defendant  by  use  of  the 
word  •  provided.'  The  covenant  of  defendant  to  pay  the  sum  of  money  speci- 
fied in  the  contract,  and  the  obligation  of  the  plaintiff  to  deliver  the  stock 
certificates,  being  mutual  and  dependent,  to  give  plaintiff  a  right  of  action  it 
is  necessary  that  he  perform  or  tender  a  performance  of  his  covenants.** 
School-district  v.  Rogers,  8  Iowa.  316;  Ben-yhill  v.  Byington,  10  Iowa,  223; 
Winion  v.  Sherman*  20  Iowa,  295.  See,  also,  Bailey  v.  White,  3  Ala.  331; 
mil  v.  Qrigsby,  35  Cal.  663;  Felter  v.WeybHght,  8  Ohio.  168. 

In  the  event  the  option  given  the  defendant  was  not  exercised,  (which  it  is 
unnecessary  now  to  consider,)  the  contract  bound  the  defendant  to  purchase 
on  a  particular'day,  and  at  a  fixed  sum.  It  was  to  be  a  cash  transaction,  no 
credit  whatever  being  given.  Now,  what  was  the  defendant  bound  to  do  in 
order  to  make  such  purchase?  It  certainly  was  not  bound  to  pay  the  price 
agreed  upon  without  receiving  anything  in  return.  "A  cash  purchase,'*  said 
Edwards,  J.," can  only  be  made  by  a  payment  of  the  purchase  money  on  the 
one  side,  and  the  delivery  of  the  thing  purchased  on  the  other.  These  are, 
and  must  necessarily  be,  concurrent  acts.  The  purchaser  is  not  bound  to  pay 
the  purchase  money  unless  he  receives  the  thing  purchased;  and  how  can  it 
be  said  that  he  has  refused  to  receive  the  thing  purchased,  and  to  pay  the 
money  for  it,  when  he  never  had  the  opportunity  of  receiving  it?  I  cannot 
perceive  how  a  person  can  be  said  to  be  in  default  for  not  doing  a  thing,  when 
the  party  who  alleges  his  default,  and  who  alone  could  put  it  in  his  power  to 
do  the  thing,  has  neglected  to  do  so."   Lester  \.  Jewett,  11  N.  Y.  454. 
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80  far  as  the  lease  is  concerned,  it  is  wholly  distinct  and  severable  from  tlie 
contract  for  the  sale  of  the  warehouse  and  property,  and  each  rests  upon  a  dis- 
tinct consideration  for  its  operation  and  effect.  The  old  case  of  Qlazehrook  v. 
Woodrow,  8  Term  R.  370,  is  a  complete  answer  to  the  argument  on  this  point. 
And  as  the  rule  is  well  settled  that  in  the  case  of  dependent  covenants,  if 
either  party  wishes  to  compel  the  other  to  perform  the  contract,  or  to  subject 
him  to  damages  for  non-performance,  he  immediately  makes  his  part  of  the 
contract  precedent,  and  cannot  proceed  against  the  other  without  actual  per- 
formance of  the  agreement  on  his  part,  or  a  tender  and  refusal;  and,  as  it  is 
admitted  this  is  not  alleged  nor  can  it  be  alleged,  the  judgment  must  be  re- 
versed, and  the  complaint  dismissed. 


(14  Or.  184) 

IIexter  ©.  Schneider. 
{Supreme  Court  of  Oregon.    November  24,  1886.) 

1.  Replbvin—Pki'knses— Verdict  of  Constable's  Jury. 

In  an  action  to  replevy  goods  seized  under  attach iiient  by  a  constable,  the  court 
will  exclude  all  evidence  adduced  on  a  trial  by  a  jury  summoned  by  the  constable 
to  trv  the  question  of  ownership  of  the  property  seized,  for  his  protection,  under 
CivifCode  Or.  i  284. 

2.  Execution— Sale— Rights  of  Pubcha8RR8— Bona  Fidbb. 

A  purchaser  at  a  void  execution  sale  cannot  rely  upon  his  own  good  faith,  which 
avai&  nothing  against  the  true  owner  who  is  not  a  party  to  the  process. 
8.  Plbadinqs— Practice— Amendment  by  Plea  in  Abatement— Action  of  Replevin. 
When,  in  an  action  of  replevin  of  goo<ls  bought  under  execution  by  a  purchaser 
with  notice  of  plaintiff's  claim,  defendant  asks  leave  to  amend  his  answer  by  plead- 
ing in  abatement  that  the  real  parties  in  interest  were  other  than  the  plaintiff,  the 
court  may  in  its  discretion  refuse  to  allow  such  amendment; ^and,  where  the  ad- 
vantage sought  by  it  is  purely  technical,  permi^ion  is  rightly  refused. 
4.  Action — Joinder  of  Parties — Action  on  Bill  of  Sale. 

Where  a  bill  of  sale  is  made  to  a  party  for  the  use  of  other  parties,  the  party  to 
whom  it  is  made  ha.s  nevertheless  the  riglit  to  bring  an  action  upon  it  in  his  own 
name,  without  joining  the  parties  intercepted  in  the  action. 
6.  Appeal— Objection  Waived- -Motion  to  Strike  Oirr— Amended  Answer. 

W^here  the  court  has  allowed  a  motion  by  plaintiff  to  strike  out  parts  of  the  de- 
fendant's answer,  and  defendant  has  filed  an  amended  answer,  the  latter  cannot  aft- 
erwards assign  as  error  the  allowance  by  the  court  of  the  motion  to  strike  out. 

Appeal  from  circuit  court,  Multnomah  county. 

This  was  an  action  for  replevin  of  goods  brought  on  an  execution  sale.  The 
firm  of  Clinton  &  Fagan,  conducting  the  Elite  Theater  in  the  city  of  Port- 
land, owned  the  property  in  controversy  in  December,  1883,  under  these  cir- 
cumstances: They  had  been  attached  by  one  Buckley,  of  San  Francisco,  and 
their  property,  including  the  safe  and  piano  in  controversy,  was  then  in  the 
hands  of  the  sheriff .  Tiiey  had  been  dealing  with  the  firm  of  Fieckenstein  & 
Myer,  who,  in  order  to  get  such  attachment  released,  procured  the  plaintiff, 
who  was  their  b<:)ok-keeper,  to  purchase  the  property  of  said  Clinton  &  Fagan. 
Fieckenstein  &  Myer  furnished  the  money  to  Hexter  to  make  the  purchase. 
The  attachment  was  released,  and  a  bill  of  sale  executed  by  Clinton  Sc  Fagan 
to  the  said  Hexter,  and  the  property  delivered  to  him.  Hexter  placed  Clinton 
in  charge  of  tlie  property,  and  continued  the  business  on  his  own  account 
and  in  his  own  name  for  some  time,  until  it  was  finally  closed.  Afterwards 
he  rented  the  safe  and  piano  to  Mrs.  Clinton,  who  moved  the  same  into  what 
is  called  the  "Tivoli  Theater  Buildings."  The  property  was  afterwards  sold 
by  the  constable  on  an  execution  against  Clinton,  and  purchased  by  defend- 
ant. There  was  testimony  that  Hexter  was  present  at  the  sale  by  the  con- 
stiible,  and  that,  before  the'sale,  Hexter,  by  his  attorney,  made  a  demand  for 
the  propert}'  of  the  constable.  During  the  pendency  of  the  trial,  the  defend- 
ant iisked  leave  to  amend  his  answer  by  pleading  that  the  action  al>ated  for 
the  alleged  reason  that  the  real  parties  in  interest  were  Fieckenstein  &  Myer, 
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and  not  Hexter,  which  application  was  denied.    For  the  rast,  the  case  is  suf- 
ficiently stated  in  the  opinion.    Judgment  was  reiidered  for  plaintiff,  from 
which  defendant  appeals. 
F.  F.  Draket  for  appellant.    Jos..  Simon,  for  respondent.  - 

Strahan,  J.  This  is  an  action  of  replevin  brought  to  recover  the  posses- 
sion of  one  McNeal  &  Urban  safe  and  one  Dex^ker  piano,  alleged  to  be  of  the 
value  of  1^600,  and  damages  for  their  detention  in  the  sum  of  1^50.  The 
amended  answer  denies  all  of  the  allegations  of  the  complaint,  except  the 
taking  and  detention  of  the  goods.  The  defendant  alleges,  by  way  of  justifi- 
cation of  the  taking  and  detention,  that  on  the  twelfth  day  of  May,  1885,  one 
F.  Berliner  commenced  an  action  against  one  B.  Clinton,  in  Madison  pre- 
cinct, Multnomah  county,  Oregon,  to  recover  $190;  that  an  attachment  was 
duly  issued  in  said  action;  and  that  said  constable  duly  served  the  summons 
therein  on  the  defendant,  and  attached  the  property  in  controversy  as  the 
property  of  E.  Clinton,  the  defendant  therein;  that  on  the  twentieth  day  of 
May,  1885,  a  judgment  was  duly  rendered  in  said  action  against  the  defend- 
ant for  $190,  and  $66.70  costs;  and  that  an  execution  was  duly  issued  on  said 
judgment,  and  the  attached  property  applied  thereon,  and  sold  by  virtue  of 
said  execution;  and  that  at  such  sale  the  defendant  herein  became  the  pur- 
chaser of  said  property  for  the  price  and  sum  of  $180,  which  he  then  and  there 
paid  to  said  constable;  and  that  said  constable  then  and  there  executed  and 
delivered  to  him  a  bill  of  sale  thereof.  The  answer  also  alleges  that,  at  the 
time  of  the  sale,  the  plaintiff  was  present,  and  made  no  claim  to  the  property, 
nor  forbid  the  sale,  nor  gave  defendant  notice  of  his  claim,  and  that  defend- 
ant believed  and  understood  that  he  would  acquire  title  to  said  property;  that 
it  had  theretofore  been,  and  was  then,  the  property  of  said  R.  Clinton,  and  that 
defendant  bid  and  paid  his  money  in  good  faith,  under  the  full  conviction  that 
said  property  was  the  property  of  said  B.  Clinton,  and  of  no  other  person ; 
that  plaintiff's  silence  was  a  fraud  upon  defendant,  and  that  plaintiff  ought 
not  to  be  heard  now  to  assert  right  or  title  to  said  property,  and  that  he  is 
estopped  to  assert  ownership  or  right  of  possession  to  all  or  any  part  of  said 
property.  The  reply  denied  the  new  matter  ii)  the  answer.  Trial  in  the 
court  below,  and  verdict  and  judgment  for  the  plaintiff,  from  which  the  de- 
fendant has  appealed  to  this  court.  Numerous  errors  are  assigned  by  the  ap- 
pellant.   Such  of  them  as  appear  to  require  it  I  will  now  consider 

The  appellant  assigns  error  in  the  ruling  of  the  court  on  the  plaintiff's 
motion  to  strike  out  parts  of  the  defendant's  original  answer.  This  question 
is  not  before  us,  for  the  reason  that,  after  the  motion  had  been  allowed  by 
the  court,  the  defendant  filed  an  amended  answer.  This  was  a  waiver  of  all 
questions  touching  the  original  answer,  or  of  the  rulings  of  the  court  in  re- 
lation to  the  same.  If  the  property  in  controversy  was  the  plaintiff's  prop- 
erty, then  the  seizure  thereof  by  virtue  of  an  attachment  against  Clinton  was 
clearly  wrongful,  and  no  demand  was  necessary  before  the  commencement  of 
the  action. 

Nor  did  the  court  err  in  excluding  all  evidence  in  relation  to  the  trial  be- 
fore the  constable.  Tlie  verdict  of  the  jury  called  by  the  officer  to  try  the 
question  of  the  ownership  of  the  property  will  protect  the  officer,  but  it  does 
not  conclude  the  rights  of  the  claimant.  The  statute  plainly  provides  that 
the  verdict  of  the  jury  "shall  be  a  full  indemnity  to  the  sheriff*,  proceeding 
in  accordance  therewith,  but  shall  not  preclude  the  claimant  from  maintain- 
ing an  action  at  law  for  the  recovery  of  the  possession  of  such  property,  or 
for  damages  for  taking  the  same."     Civil  Code,  §  284. 

Nor  did  the  court  err  in  refusing  to  allow  the  defendant  to  plead  in  abate- 
ment during  the  progress  of  the  trial.  Amendments  are  in  the  discretion  of 
the  trial  court,  and  this  court  would  not  interfere  with  that  discretion,  unless 
in  case  of  plain  abuse  of  discretion.    Further,  amendments  are  allowed  in 
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furtherance  of  justicet  and  not  ordinarily  to  give  one  of  the  parties  a  purely 
technical  advantage  over  the  other.  There  was  no  error  in  the  ruling  of  the 
court  on  this  application. 

Caveat  emptor  is  the  rule  at  all  execution  sales,  and  therefore  whoever  buys 
at  such  sale  does  so  at  his  peril.  Hoxter  v.  Poppleton,  9  Or.  482.  One  wish- 
ing to  purchase  property  at  a  judicial  sale  must  take  the  precaution  to  inform 
himself  as  to  the  ownership  of  the  property  about  to  be  sold,  and  not  rely 
blindly  upon  his  own  good  faith.  It  will  avail  nothing  against  the  true  owner 
who  is  not  a  party  to  the  process.  , 

There  was  no  error  in  the  ruling  of  the  court  on  the  subject  of  the  estoppel. 

The  defendant  insists  that  the  bill  of  sale  of  the  property  in  controversy 
made  by  Clinton  &  Pagan  to  the  plaintiff  was  for  the  use  of  Fleckenstein  & 
Myer,  and  therefore  the  plaintiff  cannot  use  it  as  evidence  of  his  title  to  the 
property  sued  for.  If  this  were  true,  the  conclusion  which  the  appellant 
seeks  to  deduce  from  it  would  not  follow.  If  this  contract  was  made  in  the 
name  of  Hexter  for  the  benefit  of  Fleckenstein  &  Myer,  then  he  is  a  trustee 
of  an  express  trust,  and  may  sue  on  the  contract,  or  use  it  in  evidence  of  an 
action  dependent  upon  it,  without  joining  Fleckenstein  &  Mver  in  the  action* 
Civil  Code,  §  29;  Pom.  Rem.  §§  175-177. 

The  instructions  given  to  the  jury  as  to  the  nature  and  character  of  the  in- 
strument in  writing  made  by  Clinton  &  Fagan  to  the  plaintiff,  that  is, 
whether  it  was  a  mortgage  or  bill  of  sale,  stated  the  law  favorably  to  the  de- 
fendant,— perhaps  more  so  than  he  could  have  claimed  under  the  facts.  There 
seems  to  have  been  no  question  but  what  the  property  in  controversy  was 
either  mortgaged  to  the  plaintiff  by  Clinton  &  Fagan,  or  it  was  sold  to  him. 
The  court  submitted  each  of  these  questions  fairly  to  the  jury,  and  no  error 
is  shown.    This  disposes  of  every  question  requiring  notice. 

The  judgment  appealed  from  is  affirmed. 

(The  other  judges  concur.) 


(14  Or.  317)  «  o 

Stabks  tj.  Staffobd. 
(Supreme  Court  of  Oregon.    December  20, 18^6.) 

1.  Appeal — Jubtices  of  the  Peaoe — Notice — Sufficiency — ^Justices'  Code  Ob.  J  68. 

"  Notice,."  in  the  sense  used  iu  the  JiL^tices'  Code  Or.  J  69,  as  to  notice  of  appeals, 
simplv  means  making  known  t<i  the  adverse  party  the  fact  that  the  appeal  is  taken ; 
and  if  the  motion  accomplishes  this,  and  is  in  writiiig.  the  statute  is  complied  wj^th; 
and  where,  in  an  action  before  a  justice,  the  plaintiff  in  the  complaint  and  answer, 
is  described  as  Amanda  H.  Starks,  and  in  the  notice  of  appeal  as  A.  H.  Starks,  the 
cause  being  otherwise  described  correctly,  such  a  discrepancy  is  no  cause  for  dis- 
missal. 

2.  Same— Undektakino  on  Appeal— Affidavit  of  Surety  Defective. 

An  affidavit  of  a  surety  on  an  undertaking  for  appeal  from  a  justice's  court,  which 
reads  as  follows:  " ,  being  first  duly  sworn,  say  that  I  am  a  resident  house- 
holder under  the  state  of  Oregon,  and  am  worth  the  sum  of .    P.  M.  Coffin,'* 

— ^is  not  in  compliance  with  the  law,  and  the  appeal  will  be  dismissed  for  the  defect. 

Robert  Eakin,  for  appellant.  Wm.  if.  Ramsey  and  /.  W.  STielton,  for  re- 
spondent. 

Lord,  C.  J.  This  action  was  brought  in  a  justice's  court,  and  resulted  in 
a  judgment  against  the  defendant,  from  which  he  appealed  to  the  circuit 
court;  but,  on  motion  of  the  plaintiff,  his  appeal  was  dismissed  for  insuffi- 
ciency of  the  notice  and  return  of  service,  and  from  the  judgment  of  that 
court  dismissing  his  appeal  this  appeal  is  taken.  The  following  is  a  copy  of 
the  notice  of  appeal  and  return: 
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"In  the  Justicf/s  Court  of  the  State  of  Oreoon  for  Union  Prboinct 

AND  County. 
•*il.  If.  Starks,  Plaintiff,  vs.  Wm,  M.  Stafford,  Deft. 
**To  A,  H.  Starks,  Plaintiff,  and  T.  H,  Crawford,  her  Attorney:  Tou 
will  take  notice  that  the  defendant  in  the  above-entitled  action  appeals  to  the 
circuit  court  of  the  state  of  Oregon  for  Union  county,  from  the  judgment 
rendered  against  the  defendant,  William  M.  Stafford,  and  in  favor  of  said 
plaintiff,  A.  H.  Starks,  on  the  thirteenth  day  of  December,  1884,  in  the 
above-named  justice's  court,  by  O.  F.  Bell,  justice,  for  the  sum  of  {>84,  and 
costs  and  disbursements  taxed  at  829.40. 

"R.  Eakin,  Attorney  for  Deft." 

**  State  of  Oregon^  County  of  Union — 88. :  I  hereby  certify  that  I  served  the 
annexed  notice  on  the  within-naraed  A.  H.  Starks,  within  this  county  and 
state,  on  the  seventeenth  day  of  December,  1884,  by  delivering  to  her  in  per- 
son a  copy  of  said  notice  of  appeal,  certified  to  by  me  as  sheriff;  and  I  further 
certify  that  I  also  served  a  copy  of  said  notice  on  her  attorney,  T.  H.  Craw^ 
ford,  by  delivering  to  him  in  person  a  copy  of  said  notice  of  appeal,  certified 
to  by  me  as  sheriff,  on  the  seventeenth  day  of  December,  1874. 

"A.  L.  Saunders,  Sheriff." 

The  title  of  the  cause  in  the  complaint  and  the  answer  is:  "In  the  justice's 
Court  for  Union  Precinct,  Union  County,  Oregon.  Amanda  H.  Starks,  Plain- 
tiff.Ys.  Wm.  M.  Stafford,  D^t."  In  the  notice  of  appeal  the  plaintiff  is  writ- 
ten, *'A.  H.  Starks,  Plff.;''  but  who  could  look  at  the  transcript,  appeal,  and 
all  other  proceedings,  and  not  know  that  the  plaintiff  in  eitiier  instance  is 
one  and  the  same  person,  it  is  difficult  to  comprehend.  It  is  hardly  necessary 
to  make  any  comment  upon  the  grounds  of  the  alleged  dismissal.  The  whole 
matter  in  respect  to  notices  of  appeal  from  justices'  courts,  and  the  service 
indorsed  thereon,  was  quite  recently  examined  by  Strahan,  J.,  in  Lancas- 
ter V.  McDonald,  ante,  874,  a  case  in  which  the  notice  and  service  was  much 
less  definite  than  any  particular  which  can  be  noted  here,  and  in  which  he 
said:  "'Notice,'  in  the  sense  here  used,  [section  69,  Justices'  Code,]  simply 
means  making  known  to  the  adverse  party  the  fa-ct  that  the  appeal  is  taken. 
If  the  motion  accomplishes  this,  and  is  in  writing,  the  statute  is  complied 
with." 

There  is,  however,  another  objection  to  which  our  attention  has  been 
brought  that  is  more  serious.  It  is  the  defect  in  the  affidavit  of  the  surety 
upon  the  undertaking  for  appeal.    It  reads  as  follows: 

"State  of  Oregon,  County  of  Union — ss. :    ,  being  first  duly  sworn, 

say  that  I  am  a  resident  householder  under  the  state  of  Oregon,  and  am  worth 
the  sum  of .  P.  M.  Coffin." 

This  is  hot  a  compliance  with  the  law,  and  the  judgment  must  be  affirmed. 
Stbahan,  J.,  did  not  sit  in  this  case. 


0  Aril.  240) 

Territory  ex  rel.  Goodrich  v.  Bashfobd,  Treasurer,  etc. 

(Supreme  Court  of  Arizona.    Jan  nary  24,  1887.) 

OouirnE8— County  Treasurkb— Shortage  ih  Aooounts  — Appobtxokmsnt  of  Loss  bi- 
TWEBN  County  and  Territory. 

On  the  default  of  a  county  treasurer,  havinpr  a  shortage  of  moneys  collected  both 
for  the  county  and  the  territory,  the  shortage  will  be  apportioned  between  them 
according  to  the  amount  each  is  entitled  to  receive  of  the  taxes  collected. 

Briggs  Goodrich,  Atty.  Gen.,  for  petitioner.     Herndon^ Hawkins,  for  re- 
spondent. 
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Barnes,  J.  This  is  a  petition  for  a  writ  of  mandamus  requiring  the  treas- 
urer of  Yavapai  to  turn  over  to  the  treasurer  of  the  territory  moneys  alleged 
to  be  in  his  hands  belonging  to  the  territory.  It  appears  that  the  present 
treasurer  went  into  office  the  first  of  January,  1887,  and  that  he  received,  as 
funds  in  the  hands  of  his  predecessor,  the  sum  of  $57,230.88,  which  he  now 
holds.  It  also  appears  that  the  amount  of  money  which  should  have  been 
turned  over  to  him  is  $65,108.76,  of  which  the  amount  due  the  territory 
would  have  been  $16,108.07,  and  the  amount  due  the  county  of  Yavapai 
would  have  been  $49,604.69,  so  that  there  is  a  balance  still  due  from  the  late 
treasurer  to  the  defendant  of  the  sum  of  $8,481.88.  It  was  urged  that  the 
county  should  be  paid  the  full  amount  of  $49,604.69,  and  that  the  balance  of 
the  $57,230.88  be  paid  to  the  territorial  treasurer.  It  is  also  urged  that  the 
shortage  of  $8,481.88  should  be  apportioned  between  the  territory  and  county, 
and  it  is  urged  by  the  attorney  general  that  the  territory  should  be  paid  in 
full,  and  that  the  county  should  bear  the  loss.  It  is  true  that  the  county 
treasurer  is  a  county  officer,  and  that  his  bond  is  approved  by  the  board  of 
supervisors  of  the  county.  For  some  purpose,  he  is  the  agent  of  the  county, 
but  as  to  funds  in  his  hands  he  is,  in  the  same  sense,  an  agent  of  any  branch 
of  the  government  whose  funds  he  may  have.  He  is  rather  the  custodian  of 
funds  which  he  may  have  officially,  and  the  trustee  for  the  benefit  of  what- 
ever branch  of  the  government  may  have  funds  with  him. 

A  failure  by  the  treasurer  to  pay  over  funds  to  whomsoever  has  the  legal 
right  to  receive  them  will  subject  him  and  his  sureties  to  action  "by  the  ter- 
ritory, or  any  person  injured  or  aggrieved."  Acts  1883,  p.  157.  His  bond  is 
made  payable  to  the  territory.  The  territory  and  county  have  each  the  right 
to  recover  on  the  oilicial  bond  of  a  county  treasurer  for  money  in  his  hands 
due  either.  In  this  case  we  have  a  gross  sum  in  the  hands  of  the  present 
treasurer.  He  can  be  compelled  to  account  for  no  more  than  the  funds  in  his 
possession.  The  gross  sum  falls  short  of  the  amount  due  the  county  and  ter- 
ritory. The  amount  so  short  is  due  from  the  late  treasurer.  It  is  manifestly 
unjust  that  the  whole  of  his  shortage  should  fall  upon  either.  Equity  re- 
quires that  each  should  bear  its  proportion  of  the  loss,  and  each  can  enforce 
its  rights  against  the  late  treasurer  for  the  balance  due.  Of  taxes  collected, 
it  appears  that  the  territory  is  entitled  to  sixty-five  and  one-half  cents  out  of 
every  three  dollars.  Treating  the  amount  in  the  hands  of  the  treasurer  at 
this  time  as  money  collected,  there  is  due  the  territory  $12,495.40,  which  is 
the  amount  t^e  defendant  will  be  required  to  pay  to  the  territorial  treasurer. 

Porter,  J.,  concurs. 

(71  Cal.  550)  — — 

Hall  v.  Superior  Court,  El  Dorado  Co.  (No.  11,018.) 

iSupreim  Court  of  OaHfomia,    January  18,  1887.) 

1,  Appeal— From  Justice's  Court  —  Filing  and  Service  op  Notice  and  Undeetac- 

INO— Code  Civil  Pboc.  Cal.  g^  974,  978. 

Under  Code  Civil  Proc.  Cal.  g§  974,  978,  it  is  not  necessary  that  the  notice  and  un- 
dertaking on  appeal  from  a  justice's  court  to  the  superior  court  should  be  filed  be- 
fore service  thereof. 

2.  Certiorari— Wrongful  Dismissal  op  Appeal. 

If  an  appeal  from  a  justice's  court  is  erroneously  dismissed  by  the  saperior  conrCi 
the  error  may  be  remedied,  and  the  cause  reinstated  by  certiorari. 

Commissioners'  decision.    In  bank.    On  cei*tiorari. 
Geo,  C.  Blanchard  and  Chas.  A.  Swisler^  for  petitioner.    Irwin  <fe  Irwin, 
for  respondent. 

FooTE,  C.  On  the  nineteenth  day  of  November,  1885,  this  court  ordered 
the  issuance  in  this  cause  of  an  alternative  writ  of  certiorari  to  the  superior 
court  of  Kl  Dorado  county.    8  Pac.  Rep.  6,  509.    Upon  the  return  of  the 
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cjertifled  transcript  of  the  proceedings  had  by  tliat  court  in  the  case  of  Went 
V.  Hallf  it  appears  that  the  appeal  pending  therein  from  a  justice's  court  was 
dismissed  upon  motion,  because  the  former  court  was  of  opinion  that  it  did 
not  have  jurisdiction  to  hear  and  determine  the  said  cause  upon  its  merits. 
It  further  appears  that  the  opinion  was  based  upon  the  view  entertained  by 
the  court  that,  as  prerequisites  to  the  validity  of  such  appeal,  it  was  neces- 
sary that  the  notice  thereof  sliould  have  been  ftled  in  the  justice's  court  prior 
to  the  service  of  a  copy  of  the  same  upon  the  adverse  party,  and  that  the  un- 
dertaking should  have  been  flied  stnmltaneously  with  said  notice^  notwith- 
standing that  all  of  those  jurisdictional  acts  had  been  performed  within  30 
days  of  the  date  of  the  rendition  of  the  original  judgment. 

This  construction  of  sections  974  and  978,  Code  Civil  Proc.,  was  clearly 
erroneous,  as  this  court  held  in  Coker  v.  Superior  Court,  68  Cal.  177.  The 
superior  court  of  El  Dorado  county  had  jurisdiction  to  hear  and  determine 
the  case  before  it  upon  its  merits,  and  the  arbitrary  dismissal  of  it  upon  mo- 
tion was  an  improper  divestiture  of  its  rightful  jurisdiction.  Where  such  is 
the  case,  the  writ  of  ceriioraH  is  a  proper  proceeding  to  annul  the  order  dis« 
missing  the  appeal.  Levy  v.  Superior  Courts  66  Cal.  292;  S.  C.  5  Pac.  Rep. 
353.  The  order  of  dismissal  should  be  annulled,  and  the  cause  reinstated, 
heard,  and  determined  upon  its  merits  by  the  superior  court  of  El  Dorado 
county. 

We  concur:    Belcher,  C.  C.  ;  Sbarls,  0. 

By  the  Coukt.  For  the  reasons  given  in  the  foregoing  opinion  the  or- 
der of  dismissal  is  annulled,  and  the  cause  ordered  reinstated,  to  be  heard  and 
determined  upon  \X%  merits. 


(71  Cal.  557) 

Hjeinlen  V.  Heilbron  and  others.    (No.  11,410.) 
(Supreme  Court  of  California.    January  18,  1887.) 

1,  New  Tbiai/--Noticb  of  Motion— Fobm  ok— Code  Civil  Proc.  Cal.  |§  667,  659. 

Under  Code  Civil  Proc.  Cal.  J  667,  providing  that  "the  foriwer  verdict  or  other 
decision  may  be  vacated,  and  a  new  trial  granted,  on  the  application  of  the  party 
aggrieved,  for  any  of  the  following  causes,'' etc.,  and  section  659,  requiring  service 
upon  the  adverse  party  of  notice  of  intention  to  move  for  a  new  trial,  designating 
the  grounds  upon  which  the  motion  will  be  made,  the  notice  need  not  specify  that 
the  mover  will  ask  that  the  former  verdict  or  other  decision  be  vacated. 

2.  Action— Misjoinder  op  Parties— Defendants  in  Tort. 

At  the  trial  of  an  action  ex  delicto,  a  nonsuit  having  been  granted  as  to  certain  de- 
fendants, for  want  of  evidence  to  sustain  the  allegations  as  against  them,  and  the 
complaint  having  been  amended  by  striking  their  names  from  it,  the  other  defend- 
ants are  not  entitled  to  a  nonsuit  on  the  ground  of  misjoinder  of  parties  defendant. 
8.  Appeal — Bill  op  Exception*— Spbcipication  of  Erbob  in. 

Upon  appeal  from  the  judgment  in  an  action  to  recover  damages  from  defendant 
for  diverting  the  waters  of  a  water-course  from  plaintiif  s  land,  error  committed  by 
the  court  in  finding  plaintiff*  to  be  the  owner  of  certain  lands,  including  lands  not 
described  in  the  com])laint>,  and  awarding  damages  upon  tliat  basis,  may  be  availed 
of,  although  the  error  is  not  specified  in  the  bill  of  exceptions,  as  it  appears  on  the 
face  of  the  record  Independently  of  the  bill  of  exceptions. 

Commissioners'  decision.     In  bank. 

Appeal  from  superior  court,  Tulare  county. 

Action  to  recover  damages  for  diversion  of  water.  Plaintiff  had  judgment 
Against  certain  defendants,  who  appealed. 

Brotmi  cB  Daggett  and  D,  S.  Terry,  for  appellant.  Atwell  c&  Bradley  and 
Q.  A,  HeirUen,  for  respondents. 

Searls,  C.    This  is  an  action  to  recover  damages  for  the  diversion  of  water 
from  Cole  slough  or  King's  river,  and  for  a  perpetual  injunction  restraining 
the  defendants  from  diverting  the  waters  thereof.    The  cause  was  tried  by 
v.l2p.no.l5— 43 
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the  court,  a  jury  having  been  waived,  findings  in  writing  filed,  upon  which 
judgment  in  favor  of  plaintiff  was  rendered  for  SI 00  damages,  and  awarding 
a  perpetual  injunction  against  defendants,  restraining  them  from  maintain- 
ing any  dam  or  dams  in  Cole  slough,  or  the  channel  thereof,  or  from  in  -^ny 
manner  interfering  with  the  waters  thereof,  or  obstructing  or  diverting  the 
same  from  their  natural  channel,  etc.  From  tliis  judgment,  and  from  an 
order  denying  a  new  trial,  defendants  appeal. 

It  is  objected  on  the  part  of  the  respondent  that  the  notice  of  motion  for  a 
new  trial  (a  copy  of  which  is  inserted  in  the  bill  of  exceptions,  and  thereby 
made  a  part  of  the  record)  is  insufficient,  in  that  while  it  notified  respondent 
that  defendants  would  "make  and  submit  to  said  court  above  named  a  motion 
for  a  new  trial  of  said  cause,"  and  df signaled  the  grounds  of  said  motion, 
yet  did  not  specify  that  they  would  ask  that  the  former  verdict  or  other  de- 
cision be  vacated,  etc.  The  statute  (Code  Civil  Proc.  §  657)  provides  that 
"the  former  verdict  or  other  decision  maybe  vacated  and  a  new  trial  granted, 
on  the  application  of  the  party  aggrieved,  for  any  of  the  following  causes," 
etc.  The  section  quoted  does  not  make  provision  for  a  notice  of  the  motion, 
but  section  659  requires  that  "the  party  intending  to  move  for  a  new  trial 
must,  within  ten  days  after  the  verdict  of  the  jury,  or  after  notice  of  the  de- 
cision, *  *  *  file  with  the  clerk,  and  serve  upon  the  adverse  party,  a 
notice  of  his  intention,  designating  the  grounds  upon  which  the  motion  will 
be  made,"  etc. 

In  Bauder  v.  Tyrrel,  59  Ca*.  99,  it  was  said:  "The  section  regarding  the 
notice  of  motion  for  a  new  trial  does  not  require  that  the  notice  shall,  in 
terms,  contain  a  notice  of  motion  that  the  decision  should  be  vacated.  The 
order  granting  a  new  trial  does  of  itself  vacate  the  decision.  That  must  be 
its  necessary  effect,  for  how  can  there  be  a  new  trial  if  the  former  decision 
stands?" 

In  Kimple  v.  Conway,  10  Pac.  Hep.  189,  a  notice  of  motion  for  "a  rehear- 
ing or  new  trial"  was  construed  to  be  a  notice  of  motion  for  a  new  trial,  and 
that  the  words  "rehearing"  and  "new  trial"  were  used  as  synonymous. 

The  language  used  in  the  notice  indicated  clearly  the  intention  of  the 
moving  party.  Such  notice  was  not  defective  in  any  of  the  specific  require- 
ments of  section  659,  and  was  therefore  sufficient. 

The  complaint  charges  all  the  defendants  jointly  with  having  wrongfully 
built  dams,  head-gates,  etc.,  in  Cole  slough,  and  a  water  ditch  or  canal  there- 
from, and  thereby  diverting  a  large  portion  of  the  waters  thereof  from  plain- 
tiff. There  were  two  answere  filed  in  the  cause,— one  by  the  defendants 
James  and  Burrell,  and  another  by  the  defendants  composing  the  firm  of 
Poly,  Heilbron  &  Co.,  in  each  of  which  answers  said  defendants  pleaded 
a  misjoinder  of  parties  defendant.  At  the  trial  a  motion  for  nonsuit  was 
made  on  the  part  of  defendants  James  and  Burrell,  who  had  answered  sep- 
arately, which  motion  the  court  at  first  overruled,  but  subsequently  granted, 
upon  the  ground  that  there  was  no  sufilcient  evidence  against  them  to  make 
a  case  either  for  damages  or  for  an  injunction.  Thereupon,  upon  motion  of 
the  plaintiff,  leave  was  granted  by  the  court  to  amend  the  complaint  by  strik- 
ing therefrom  the  names  of  said  James  and  Burrell  as  defendants. 

Defendants  Heilbron  and  others,  of  the  firm  of  Poly,  Heilbron  &  Co.,  who 
had  answered  separately,  also  moved  for  a  nonsuit,  upon  the  ground  that  it 
appeared  from  the  evidence  that  there  was  a  misjoinder  of  parties  defendant, 
in  that  the  acts  as  proved  showed  separate  and  distinct  wrongs  and  injuries 
committed  by  defendants  James  and  Burrell  from  those  proven  against  these 
defendants,  and  that  no  collusion  or  joint  injuries  by  all  the  defendants  was 
proven,  etc.    The  court  denied  the  motion,  and  its  action  is  assigned  as  error. 

Misjoinder  of  parties  defendant.  In  actions  ex  contractu,  if  too  many 
parties  were  made  co-defendants,  under  the  common-law  rule,  advantage 
could  be  taken  of  the  misjoinder,  (1)  if  the  defect  appeared  on  the  face  of  the 
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record  by  demurrer;  (2)  by  motion  for  nonsuit  at  the  trial;  (3)  by  motion  in 
arrest  of  judgment;  or  (4)  by  writ  of  error.  Mansell  v.Burreage,  7  Term  li. 
352;  1  Ciiit.  PL  50,  and  cases  cited. 

In  actions  ex  delicto  no  advantage  could  generally  be  taken  by  the  defend- 
ant of  a  misjoinder  of  parties  defendant,  and  the  only  effect  of  a  misjoinder 
was  that  the  parties  who  should  not  have  been  included  in  the  action  were  en- 
titled to  a  verdict  at  the  trial.  Arcbb.  PI.  72.  To  this  general  rule  there 
was»  however,  the  exception  that  where  the  tort  could  not,  in  point  of  law, 
be  joint,  as  in  the  case  of  slander  and  some  others,  the  misjoinder  was  ground 
for  demurrer,  or,  after  verdict,  for  motion  in  arrest  of  judgment,  or  writ  of 
error.  But  in  these  exceptional  cases  the  objection  was  aided  by  the  plain- 
tiff's taking  a  verdict  against  one  only,  or,  if  several  damages  were  assessed 
against  each,  by  entering  a  nolle  prosequi  as  to  one  after  verdict  and  before 
judgment.     1  Chit.  PI.  16,  (Amer.  Ed.  97,)  and  cases  cited. 

If  several  persons  jointly  commit  a  tort,  the  plaintiff,  in  general,  has  his 
election  to  sue  all  or  some  of  the  parties  jointly,  or  one  of  them  severally,  for 
the  reason  that  a  toi-t  is  in  its  nature  a  separate  act  of  each  individual.  It  is 
consequently  held  that  in  actions  in  form  ex  delicto,  as  trespass,  trover,  or 
case  for  malfeasance,  against  one  only  for  a  tort  committed  by  several,  he  can- 
not plead  the  non-joinder  of  the  others  in  abatement  or  bar  of  the  action,  or 
give  it  in  evidence  under  the  general  issue;  for  the  plea  in  abatement  can 
only  be  adopted  in  those  cases  where  the  parties  must  be  joined,  and  not 
where  the  plaintiff  may  join  them  or  not  at  his  option.  The  rule  as  to  the 
misjoinder  and  non-joinder  of  parties  plaintiff ,  in  Actions  ex  delicto,  was  quite 
different  from  that  governing  the  matter  of  defendants.  We  need  not  define 
it  here,  and  only  refer  to  it  for  the  purpose  of  saying  that  the  case  of  Qillam 
v.  Sigman,  29  Cal.  639,  relied  upon  by  appellants,  was  one  in  which  there 
was  an  alleged  misjoinder  of  plaintiffs.  Our  Code  has  so  far  modified  the  com- 
mon-law rules  on  the  subject  that  all  objections  to  the  misjoinder  or  non- 
joinder of  parties,  either  plaintiff  or  defendant,  must  be  taken  by  demurrer 
or  answer,  and,  if  not  so  taken,  they  are  waived.  In  the  present  case  the 
defendants  set  up  in  their  answer  the  matter  of  which  they  complained.  Had 
the  proofs  shown  the  defendants  guilty  severally  of  distinct  wrongful  acts,  and 
had  the  court  held  them  jointly  or  severally  liable  therefor,  the  question  in- 
volved in  Keyes  v.  Little  York,  etc,  Co.,  53  Cal.  734,  and  Hillman  v.  Neuy- 
ington,  57  Cal.  56,  would  arise. 

But  the  action  of  the  court  below  in  granting  a  nonsuit  as  to  the  defend- 
ants James  and  Burreli,  whom  the  testimony  failed  to  show  as  joint  tort- 
feasors with  the  other  defendants,  eliminated  this  question  from  the  case,  and, 
as  there  was  testimony  sufficient  to  hold  the  other  defendants,  there  was  no 
error  in  refusing  the  motion  for  nonsuit  as  to  them.  In  other  words,  the 
nonsuit  as  to  James  and  Burreli  was  granted  because  the  latter  were  not 
shown  to  have  been  guilty  of  the  wrongful  acts  charged  in  the  complaint,  and 
a  failure  of  proof  against  a  defendant  charged  jointly  with  others  does  not 
support  a  plea  in  abatement,  based  upon  the  theory  that  defendants  are  several 
and  not  ^'omt  trespassers. 

It  is  next  objected  that  the  findings  do  not  support  the  judgment;  and, 
among  other  objections  thereto,  is  one  that  the  court  finds  the  plaintiff  to  be 
the  owner  of,  say,  2,000  acres  of  land,  not  described  in  his  complaint,  and 
awards  damages  to  plaintiff  for  diverting  water  therefrom.  Turning  to  the 
complaint,  and  comparing  it  with  the  findings,  we  discover:  (1)  Tiiat  plain- 
tiff describes  the  land  of  which  he  is  seized  and  possessed  by  legal  sub- 
divisions, aggregating  some  10,000  acres,  a  portion  only  of  which  the  court 
finds  him  to  own.  (2)  The  court  finds  the  plaintiff  to  be  the  owner  of  sec- 
tions 5,  21.  W.  J  of  section  9,  W.  J  of  W.  ^  of  section  16.  E.  J  and  S.VV.  \ 
of  section  28,  in  township  19  S.,  range  20  E.,  aggregating  over  2,000  acres, 
not  described  in  the  complaint,  or  claimed  by  the  plaintiff.    The  court  f  ivther 
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found  that  defendants  had  obstracted  Ck)le  slough  so  as  to  turn  away  and  di- 
vert the  waters  thereof  from  the  lands  of  plaintiff,  and  that,  by  reason  of  the 
wrongful  acts  of  the  defendants  in  diverting  the  water,  plaintiff  has  been 
damaged  in  the  sum  of  8100,  for  which  sum  judgment  was  rendered,  etc. 

A  party  who  seeks  to  recover  damages  to  land  of  which  he  avers  himself 
seized  and  possessed,  and  who  only  succeeds  in  establishing  ownership  to  a 
part  thereof,  may  have  his  damages  for  injury  to  such  part;  but  we  know  of 
no  rule  by  which  he  can  show  ownership  of  land,  and  recover  damages  for  an 
injury  thereto,  which  is  not  described  in  his  complaint  or  claimed  by  him. 
The  findings  as  to  such  lands  were  without  the  issues,  and  the  defendants 
were  not  sued  for  injury  to  them.  The  plaintiff  can  only  recover  upon  the 
cause  of  action  set  out  in  his  complaint,  and  not  upon  some  other  which  the 
proofs  mav  develop.  Mondran  v.  Ooux,  51  Cal.  151 ;  Heinlen  v.  Fresno  Canal, 
etc.,  Co.,  8  Pac.  Rep.  513. 

It  was  said  in  Morenhout  v.  jBarron,  42  Cal.  605:  "A  finding  is  useless  and 
idle  unless  the  facts  found  are  within  the  issues,  and  a  judgment  based  upon 
such  facts  cannot  be  sustained."  It  is  urged  by  respondent  that  appellants 
cannot  avail  themselves  of  the  supposed  error,  for  the  reason  that  they  failed 
to  specify  the  same  as  error  in  their  bill  of  exceptions.  Where  a  motion  is 
made  for  a  new  trial  on  the  ground  that  the  findings  are  not  sustained  by  the 
evidence,  the  statement  must  specify  the  particulars  in  which  the  evidence  is 
insufficient.    Code  Civil  Proc.  §  659;  Bate  v.  Miller,  68  Cal.  233. 

So,  too,  when  the  notice  designates,  as  the  grounds  of  the  motion,  errors  of 
law  occurring  at  the  trial  and  excepted  to  by  the  moving  party,  they  must  be 
specified  in  the  statement,  and,  if  no  such  specifications  are  made,  the  state- 
ment is  to  be  disregarded.  The  error  complained  of  is  one  which  appears  upon 
the  face  of  the  judgment  roll,  and,  if  we  disregard  the  bill  of  exceptions,  it 
remains  equally  patent.  The  appeal  is  from  the  judgment  as  well  as  from  the 
order  denying  a  new  trial,  and  the  error  complained  of  is  one  which  might 
have  been  inquired  into  had  no  motion  for  a  new  trial  been  made.  It  appears 
of  record,  and  requires  no  statement  or  bill  of  exceptions  to  make  it  apparent. 

A  decision  and  judgment  in  favor  of  a  party  upon  a  cause  of  action  for 
which  he  has  not  sued  is  a  decision  against  law,  and.  if  not  apparent  on  the 
record,  may  be  corrected  by  a  motion  for  a  new  trial,  in  which  the  statement 
performs  the  ofilce  of  making  a  record  of  that  which  was  not  so  before;  but 
where  the  facts  are  all  of  record,  an  inquiry  may  be  had  in  this  court  into  the 
regularity  of  the  proceedings,  equally  without  as  with  a  motion  for  a  new 
trial,  provided,  as  here,  tJiere  is  an  appeal  from  the  final  judgment.  The  case 
of  Putnam  v.  Lamphier,  36  Cal .  151 ,  is  in  point.  The  cou  rt  said :  "  The  point 
is  made  that  the  judgpfnent  is  not  authorized  by  the  pleadings.  This  objection 
may  be  taken  upon  the  judgment  roll  alone,  whether  there  is  a  statement  on 
motion  for  a  new  trial  or  not.  It  is  sometimes  included  among  the  grounds 
of  the  motion,  but  without  any  necessity,  as  it  derives  no  support  from  the 
statement,  and  its  omission.  In  stating  the  grounds  of  the  motion,  raises  no 
presumption  that  it  is  waived. "  The  appellate  court  will  take  notice  of  errors 
appearing  in  the  judgment  roll,  even  if  not  named  in  the  specification  of  errors 
in  the  statement.  JShepard  v.  McNeil,  38  Cal.  72;  Patterson  v.  Sharp,  41 
Cal.  133;  Sharp  v.  Daugney,  33  Cal.  505. 

For  the  error  indicated,  we  are  of  opinion  the  judgment  and  order  of  the 
court  below  should  be  reversed,  and  a  liew  trial  ordered. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  Judg 
ment  and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 
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(71  Cal.  BG5) 

Luco  and  others  v.  Superior  Cottrt,  Tuolttmne  Co.    (No.  11.597.) 

{Supreme  Court  of  Oalifomia.    January  18,  1887.) 

1.  AonoK — Vbnub— Chanob  of  Actionb  in  Supkkior  Coubts  of  California  on  Ap- 

peal FROM  Justices'  Courts. 

Under  section  5,  art.  6,  Const.  Cal.,  providing  that  **  superior  courts  shall  have  ap- 
pellate jurisdiction  in  such  cases  arising  in  justices*  and  other  inferior  courts  as  may 
be  prescribed  by  law,"  that  part  of  section  980,  Code  Civil  Proc.  Cal.,  declaring 
that'*  the  provisions  ofthisCodeas  to  changingtheplaceof  trial  ♦  ♦  •  are  appli- 
cable to  trials  on  appeal  to  the  superior  court,"  is  unconstitutional ;  and  where  an  ac- 
tion tried  in  a  justice's  court  of  a  county  is  appealed  to  the  superior  court  thereof, 
such  court  has  jurisdiction  of  the  action,  and  will  refuse  an  application  to  transfer 
it  to  the  superior  court  of  another  county,  on  the  ground  that  the  defendants  are 
residents  of  such  other  county. 

2.  Same— Personal  Action— Non-Kesident  Defendant— Waiver  of  Objection  to  JU' 

ri8dicti0n. 

Where,  in  a  personal  action,  the  defendants  are  not  residents  of  the  county 
where  the  action  is  brought,  and  make  a  motion  to  dismiss  for  lack  of  Jurisdic- 
tion by  reason  of  that  fact,  and  then  voluntarily  withdraw  the  motion,  and  go  to 
trial  on  the  merits,  they  waive  the  question  of  jurisdiction.  Code  Civil  Proc.  Cal. 
1848. 

Commissioners'  decision.    In  bank.   • 

H.  P.  Irving,  for  petitioners.    F»  W,  Street,  for  respondent. 

FooTE,  C.  From  the  certified  copy  of  the  transcript  brought  here  in  re- 
sponse to  the  requirements  pf  the  alternative  writ  of  mandate  issued  from 
this  court  to  tlie  superior  court  of  Tuolumne  county,  it  appears  that  on  the 
ninth  day  of  February,  1885,  one  Isaac  T.  Holland  commenced  an  action  in 
a  justice's  court  of  Tuolumne  county  against  Juan  M.  Luco,  I.  N.  Thorne, 
and  S.  F.  Ambler, — all  of  said  defendants  being  non-residents  of  s>iid  county; 
-that  on  the  sixth  day  of  March  following,  defendants  Thorne  and  Luco  (Am- 
bler not  having  been  served  with  process)  filed  in  the  justice's  court  affidavit's 
and  a  motion  to  dismiss  the  action,  on  the  ground  of  a  want  of  jurisdiction 
in  the  court  to  try  the  cause,  also  separate  answers  to  the  complaint;  that  on 
twenty-first  day  of  December,  1885,  the  case  was  tried  in  said  justice's  court, 
but  brfore  the  trial  commenced  Thorne  and  Luco,  by  consent,  withdrew  the 
motion  to  dismiss  the  action.  Judgment  was  then  rendered  against  them^ 
and  from  that  they  appealed  to  the  superior  court  of  Tuolumne  county,  on 
questions  both  of  law  and  fact. 

After  the  filing  of  the  papers  on  appeal  in  said  superior  court,  the  defend- 
ants Thorne  and  Luco  moved,  upon  affidavits,  for  a  change  of  the  place  of 
trial  of  the  cause  to  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, upon  the  ground  that  their  residence  then,  and  at  the  time  of  the  com- 
mencement of  the  action,  was  at  the  latter  place.  The  court  overruled  their 
motion.  And  it  is  to  compel  its  action  to  transfer  the  case  for  trial  as  de- 
manded by  their  motion  that  the  present  proceedings  were  instituted. 

The  fact  that  the  defendants  voluntarily,  by  consent,  withdrew  their  mo- 
tion to  dismiss  the  case,  and  went  to  trial  on  the  merits  in  the  justice's  court, 
was  a  waiver  of  the  question  of  jurisdiction  raised  on  the  motion,  under  sec- 
tion 848,  CJode  Civil  Proc,  the  action  being  in  its  nature  personal.  The  ac- 
tion undoubtedly  arose  in  the  justice's  court  of  Tuolumne  county,  and  there- 
fore no  other  superior  court  save  of  that  county  had  appellate  jurisdiction  to 
hear  and  determine  it;  and,  as  the  superior  court  of  the  city  and  county  of 
San  Francisco  was  without  jurisdiction  so  to  do,  it  4fas  proper  for  tKe  court 
below  to  have  refused,  as  it  did,  to  transfer  the  cause,  as  requested  by  the  de- 
fendants. 

Tins  construction  of  the  provisions  of  section  980,  Code  Civil  Proc.,  relative 
to  a  change  of  place  of  trial,  and  of  article  6,  §  5,  of  our  state  constitution,  as 
bearing  upon  the  constitutionality  of  that  former  section  as  applicable  to 


Digitized  by 


Google 


678  PACIFIC   REPORTER.  [Cal. 

cases  like  the  one  under  consideration,  is  sustained  in  the  case  of  Gross  v.  Supe* 
rior  Court,  ante,  264,  (decided  by  this  court  in  bank,  December  7,  1886.) 

For  these  reasons  the  writ  of  mandate  should  be  denied,  and  the  petition 
therefor  dismissed. 

We  concur:    Belcher,  C.  C;  Searls,  0. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  ap- 
plication for  a  writ  of  mandate  is  denied,  and  petition  dismissed. 


(6  Mont  303) 

Crystal  Plate  Glass  Co.  v.  First  Nat.  Bank  of  Livingston  and  an- 
other, Receiver,  etc. 
(Supreme  Court  of  MonUina.    January  12,  1887.) 

Banks  and  Banking— Certificate  of  Deposit — Signed  by  Cashier — Bank  Liable. 
a  bank  ordered  certain  goods  from  plaintiffs  on  behalf  of  third  parties.  These 
parties  being  unable  to  pa}'  at  the  time,  the  then  acting  cashier  of  the  bank  took 
their  paper,  and  sent  to  plaintiffs  a  certificate  of  deposit  payable  in  three  months, 
and  regular  in  form,  except  that  it  was  signed  by  him  in  his  name  alone,  and  not 
as  cashier.  Held,  that  the  proceeding- was  in  the  ordinary  course  of  business,  and 
the  cashier  did  not  exceed  ins  authority,  and  the  bank  was  consequently  liable. 

Appeal  from  district  court,  Gallatin  county. 

Action  against  a  bank  on  a  certiGcate  of  deposit.  Judgment  for  plaintiff. 
Defendants  appeal. 

E,  W.  cfe  J.  K.  Toole  and  Wm,  Wallace,  Jr.,  for  appellants.  First  Nat, 
Bank  of  Livingston,  and  another.  Receiver,  etc.  Savage  c&  Elder  and 
Chumasero^  &  McCutcheon,  for  respondent,  Crystal  Plate  Glass  Co. 

Galbraith,  J.  This  case  was  tried  by  the  court  without  a  jury.  There 
was  a  judgment  rendered  for  the  respondent  for  tlie  full  amount  of  its  claim. 
It  is  admitted  by  the  appellants  that  the  whole  question  may  be  determined 
by  a  consideration  of  the  action  of  the  court  in  overruling  the  motion  for  a 
nonsuit. 

.   The  testimony  introduced  by  the  respondent,  and  upon  which  it  rested  its 
case,  was  as  follows: 

*' {Certificate  of  Deposit,) 

"8780.  The  First  National  Bank  of  Livingston. 

"Livingston,  M.  T..  May  21,  1884. 
"This  is  to  certify  that  Crystal  Plate  Glass  Co.  have  deposited  in  the  bank, 
seven  hundred  and  eighty  dollars,  payable  in  current  funds,  to  the  order  of 
themselves,  three  months  after  date,  with  Interest  at  the  rate  of  six  per  cent, 
per  annum,  on  return  of  this  certificate  properly  indorsed.  No  interest  after 
three  months. 
"No.  508.  '  D.  E.  FoGARTr." 

Fogarty  was  cashier  of  the  bank  at  the  time  this  certificate  was  issued. 
A  letter  by  Fogarty  to  the  respondent,  which  was  as  follows : 

"Livingston,  Mont.,  May  21,  1884. 
*^ Crystal  Plate  Glass  Co.,  Saint  Louis,  Mo, — Gentlemen:  Your  favor  of 
16th  is  "received.  Owing  to  the  stringency  in  the  money  market  here,  the 
parties  we  ordered  the  glass  for  are  unable  to  pay  for  the  same  at  present. 
They  are  perfectly  good.  Consequently  we  will  take  their  paper  for  three 
months,  and  inclose  our  C.  D.  for  three  months  to  secure  you,  which  we  trust 
will  be  satisfactory. 

"Respectfully,  D.  E.  Fogarty.** 
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The  action  was  brought  upon  the  above  certificate  of  deposit;  and  the  ques- 
tions for  our  determination,  as  admitted  by  the  appellant's  counsel  in  their 
argument,  are — First,  was  the  certificate  of  deposit  issued  by  Fogarty  as 
cashier  of  the  bank?  and,  second^  if  so,  did  he,  under  the  above  state  of  facts, 
have  the  authority  to  issue  it?  We  find,  upon  an  examination,  as  admitted 
by  appellants,  the  testimony  introduced  by  them  to  sustain  their  answer,  and 
the  amended  answer  to  which  the  demurrer  was  sustained,  do  not  substantially 
modify  the  above  facts. 

As  to  the  first  question.  It  is  true  that  the  certificate  was  not  signed  by 
Fogarty^s  cashier,  but  the  evidence  shows  that  he  was  cashier  of  the  bank 
at  the  time  of  its  issuance,  and  the  letter  of  the  same  date,  relating  to  it,  as 
above  set  forth,  is  signed  by  him  as  cashier.  We  have  no  doubt,  therefore, 
^rom  the  above  state  of  facts,  and  from  the  inherent  natureof  the  transaction, 
that  it  was  issued  by  him  in  his  official  capacity  of  cashier  of  the  bank.  Had 
he  the  authority  to  issue  this  certificate?  From  the  foregoing  evidence,  it 
appears  that  it  was  not  issued  upon  the  strength  of  funds  of  the  respondent 
deposited  in  the  bank,  but  upon  the  promissory  notes  of  third  persons,  made 
payable  to  the  bank,  for  whom  the  bank  had  previously  ordered  the  goods. 
The  letter  was  admitted  without  objection;  and  it  appears  from  itthatth€ 
bank  itself  had  ordered  the  goods,  for  the  price  of  which  the  certificate  of  de- 
posit was  issued.  It  is  fair  to  presume  that  the  credit  was  given  to  the  bank, 
and  that  it  was  responsible  therefor.  It  was  therefore  a  demand  against  the 
bank,  and  the  certificate  of  deposit,  payable  three  months  after  date,  was,  in 
substance,  the  promise  of  the  bank  to  pay  at  the  expiration  of  that  period. 
We  think  this  to  have  been  within  the  authority  of  the  cashier.  But  even 
proceeding  upon  the  theory  that  it  was  not  the  debt  of  the  bank,  but  of  the 
third  parties  who  gave  the  notes,  the  bank,  by  taking  the^e  notes,  payable  to 
itself,  assumed  their  indebtedness,  and  became  liable  therefor.  In  this  case, 
the  cashier  would  have  the  authority  mentioned  before.  But,  aside  from  this, 
it  is  the  regular  course  of  business  in  banks  that  persons  make  their  promis- 
sory notes  thereto,  and  have  the  amount  thereof  placed,  as  so  much  cash,  to 
their  credit,  and  a  certificate  may  be  issued  therefor  to  themselves,  or  to  any 
one  to  "whom  they  may  direct.  Therefore,  putting  out  of  view  the  liability 
of  the  bank,  when  the  bank  took  the  promissory  notes  of  the  persons  for  whom 
the  goods  were  ordered,  they  may  be  considered  funds  in  its  hands  upon  which 
the  cashier  might  issue  a  certificate  of  deposit  to  their  creditor,  the  respond- 
ent. 

We  think  that  the  proceeding  was  according  to  the  ordinary  course  of  bus- 
iness in  banks,  and  that  the  cashier  did  not  exceed  his  authority.  The  judg- 
ment is  affirmed,  with  costs. 


(71  Cal.  B65) 

People  v,  Rogers.    (No.  20,236.) 
(Supreme  Court  of  California,    January  18,  1887.) 

1.  HOMICIDE — MURDER— EVIDENCE— rOMMIRSION  OF  OTHER  OFFENSE. 

On  the  trial  of  an  information  for  murder,  evidence  of  the  commission  of  two 
burglaries  by  the  accused  is  admissible,  notwithstanding  the  rule  that  such  evidence 
is  objectionable  as,  in  effect,  trying  the  accused  for  an  ofifense  not  charged  in  the 
information,  and  as  prejudicing  tlie  jury  against  him,  when  the  evidence  tends  to 
show  that  the  person  who  killed  the  deceased  gained  entrance  to  his  house  by  means 
of  a  knife  and  chisel  taken  in  one  of  the  burglaries,  and  killed  him  with  a  pistol 
taken  in  the  other. 

2.  BA3CE— INSTRUCTION. 

Evidence  tending  to  show  the  prisoner  guilty  of  the  crime  charged  is  properly 
admitted,  although  it  also  tends  to  show  him  guilty  of  other  offenses,  when  the 
jury  are  properly  instructed  that  they  are  not  to  convict  the  defendant  because  the 
evidence  shows  him  a  man  of  bad  character  in  having  committeii  the  other  offenses, 
and  are  only  to  consider  the  evidence  in  its  connection  with  the  offense  for  which 
the  prisoner  is  on  trial. 


Digitized  by 


Google 


680  PACIFIC  REPORTER.  [Cttl. 

3.  Same— New  Trial— The  Jury— Prbbumption  as  to  Exkbcisi  of  Jubisdictiok. 

The  court  haying  properly  instructed  the  jury  as  to  how  evidence  is  to  be  consid- 
ered by  them,  it  is  a  presumption  of  law  that  they  exercised  their  jurisdiction  cor- 
rectly. 

4.  Same — Question  for  Jury — Sufficiency  of  Evidenob. 

The  question  of  the  scTtliciency  of  evidence  to  connect  the  prisoner  charged  with 
murder  with  burglaries  is  for  the  jury,  after  the  court  has  determined  that  the  evi- 
dence is  admissible. 

5.  Same  —  Rekusino  to  Give  Proper  Instruotions  ^  Law  Qrvjnr  ik  Othbb  IirsTRao- 

TIONS. 

It  is  not  error  to  refuse  instructions  aalced,  when  the  legal  propositions  of  such 
instructions  are  embraced  in  others  given. 

Ooraroidsioners*  decision.    In  bank. 
Appeal  from  superior  court,  Humboldt  county. 

H,  /.  Smith  and  A.  J.  Monroef  for  appellant.  The  Attorney  General,  for 
the  People. 

FooTE,  G.  The  defendant  was  convicted  of  the  crime  of  murder  in  the  first 
degree.  From  the  judgment  therein,  and  an  order  refusing  him  a  new  trial, 
he  has  appealed.  He  contends  that  the  prosecution  was  allowed,  over  bis 
otjection.  to  introduce  evidence  which  tended  to  show  that,  prior  to  the  night 
on  which  he  is  alleged  to  have  murdered  Kimball,  the  deceased,  while  burglar- 
izing the  latter's  house,  another  burglary  had  been  committed  of  a  saloon  be- 
longing to  Knight  So  Pardee,  situated  some  12  miles  distant  from  the  place  of 
Kimball*8  murder,  and  that,  from  the  saloon,  a  pistol,  a  small  nugget  of  gold, 
with  some  other  articles,  were  then  and  there  stolen;  that  the  nugget  of  gold 
was  found  in  a  box,  with  a  piece  of  cloth  around  it,  other  jewelry  being  also 
in  the  box;  that  the  pistol  was  found  in  the  woods  with  a  sack,  which  con- 
tained articles  of  food  and  a  cup,  and  that,  near  the  spot  where  the  pistol  was 
found,  was  also  discovered  a  quilt,  which  the  evidence  tended  to  show  was 
the  property  of  the  defendant;  that  evidence  was  also  allowed  to  be  introduced, 
notwithstanding  his  objection,  to  the  effect  that  the  house  of  J.  S.  Connick 
had  been  burglarized  the  night  previous  to  the  killing  of  Kimball,  and  articles 
of  food,  a  small  sack,  and  shirt  taken  therefrom,  and  that  the  defendant  had 
been  seen  in  that  neighborhood  about  the  time  of  the  commission  of  the 
burglary. 

It  appeared  in  evidence,  in  addition  to  the  matters  just  stated,  that  the 
box  containing  the  jewelry  and  nugget  of  gold  was  found  by  the  Witneas 
Peterson  near  by  the  spot  at  which  the  defendant  was  arrested,  in  a  certain 
road;  tliat  this  box  had  been  on  the  next  morning  delivered  to  one  T.  M. 
Brown;  that  after  sucli  delivery  he  asked  the  defendant  where  he  got  ''that 
jewelry,"  or  "the  jewelry  that  is  in  the  box,"  to  which  the  defendant  an- 
swered that  he  got  it  from  Dan  (who  Dan  was  not  being  shown;)  that  Mr. 
E[night  identified  the  pistol  as  being  one  taken  from  the  burglarized  saloon, 
and  Mr.  Pardee  identified  the  nugget  of  gold  which  was  in  the  box  when  de- 
livered to  Mr.  Brown  as  having  been  taken  at  the  same  time  with  the  pistol. 
It  was  also  shown  that  the  person  who  entered  KimbHll's  dwelling  and  killed 
him  used,  to  eif^t  his  burglarious  entrance,  a  knife  and  a  chisel,  and  that 
said  articles,  some  food,  a  cup,  a  shirt,  and  a  sack  had  been  taken  from  the 
burglarized  house  of  Connick.  and  belonged  to  him;  that  around  the  box 
containing  the  jewelry  and  nugget  of  gold  was  a  piece  of  cloth  similar  in 
color,  texture,  and  general  appearance  to  the  shirt  of  Connick  thus  taken. 

The  evidence  also  strongly  tended  to  make  it  apparent  that  Kimball  was 
killed  with  a  pistol,  and  that,  in  accomplishing  his  murder,  three  shots  were 
fired ;  that  the  pistol  ball  taken  from  the  body  of  the  deceased  was  the  same 
in  size  as  tliose  earned  by  the  pistol  produced  in  evidence;  and  that  such 
weapon,  when  stolen  from  the  saloon,  had  five  chambers  thereof  loaded,  and 
when  found  had  but  two.    It  therefore  became  a  most  material  question  in  the 
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case  whether  the  defendant  ever  had  that  pistol  in  his  possession.  Therefore 
the  existence  of  that  fact  became  a  relevant  subject  of  inquiry,  and,  having 
become  a  relevant  fact,  any  evidence  which  tended  to  prove  it  became  also 
relevant.  Reynold's  Steph .  E  v .  art.  9.  p.  15.  It  is  very  cle«ir  that  it  was  proper 
to  show  that  the  defendant  admitted  the  possession  of  a  nugget  of  gold,  which 
had  been  taken  at  the  same  time  as  the  pistol.  The  other  facts  and  circum- 
stances claimed  as  having  been  improperly  admitted  in  evidence  tended  neces- 
sarily to  explain  and  throw  light  upon  those  above  stated,  and  were  therefore 
relevant,  whether  in  favor  of  or  against  the  defendant. 

But  it  is  claimed  for  him  that  the  admission  of  such  facts  and  circumstances, 
if  they  proved  him  to  have  committed  the  burglaries  of  the  saloon  and  Con- 
nick's  house,  was  erroneous,  because  it  involved  substantially  a  trial  of  of- 
fenses not  charged  in  the  information  upon  which  he  was  then  being  tried, 
and  would  prejudice  the  jury  against  him  as  a  hardened  criminal.  As  a  gen- 
eral proposition  th^  point  contended  for  might  be  well  taken.  But  it  must  be 
borne  in  mind  in  this  case  the  evidence  objected  to  tended  directly  to  show 
that  the  defendant  had  committed  the  crime  of  which  he  stood  charged,  and 
must,  therefore,  have  been  relevant  and  competent;  and,  if  it  also  tended  to 
induce  the  Iselief  that  he  had  been  the  perpetrator  of  other  crimes,  he  cannot 
be  heard  to  complain,  since  his  own  acts,  in  multiplying  his  offenses  against 
the  laws  of  the  land,  ought  not  to  be  permitted  to  diminish  the  volume  of 
competent  evidence.  State  v.  Adams,  20  Kan.  319;  People  Y,McQilver^  67 
Cal.  6(5;  8.  C.  7  Pac.  Rep.  49. 

The  jury  were  well  and  clearly  instructed  that  the  evidence  claimed  as  er- 
roneously admitted  could  only  be  considered  by  them  '*for  the  purpose  of 
passing  upon  the  question  ns  to  whether  the  pistol  in  evidence  had  been  in 
the  possession  of  tlie  defendant,  and  used  by  him  to  kill  said  Kimball  as 
charged."  And  they  were,  in  language  full  and  explicit,  forbidden  to  con- 
vict the  defendant  because  the  evidence  showed  him  to  be  a  man  of  bad  char- 
acter, as  having  committed  the  burglaries  of  the  saloon  and  Con  nick's  dwell- 
ing. It  is  a  presumption  of  law  that  the  jury  exercised  its  jurisdiction 
soundly,  after  tlie  court  had  performed  its  duty,  as  it  did,  in  instructing  them 
correctly  as  to  the  applicability  of  the  evidence  before  them.  State  v.  Wat- 
kins,  9  Conn.  54. 

The  defendsmt  urges  further  that  the  trial  court  left  the  question  of  the 
suflSciency  of  the  evidence  connecting  him  with  the  burglaries  of  Connick*s 
house  and  the  saloon  to  the  jury;  that  this  was  a  matter  of  law  for  the  court 
to  determine,  and  not  for  the  jury.  As  it  seems  to  us,  the  duty  of  the  court 
in  that  pai-ticular  was  well  and  correctly  performed.  It  admitted  the  evi- 
dence as  being  pertinent  and  relevant,  and  left  the  jury  to  determine  its 
weight,  under  proper  instructions  as  to  the  law  governing  its  applicability. 
The  circumstantial  evidence  in  the  case,  taken  in  connection  with  the  testi- 
mony c^  the  widow  of  the  deceased,  satisfy  us  that  the  jury  were  fully  war- 
ranted in  believing,  as  they  did,  that  the  defendant  and  no  other  person  was 
the  murderer  of  Kimball. 

The  legal  propositions  contained  in  instructions  2,  5,  6,  8>  and  11,  asked 
for  by  the  defendant,  and  refused,  were  all  of  them  plainly  and  sufficiently 
enunciated  in  the  charge  of  the  court  to  the  jury»  and  nothing  contradictory 
to  or  conflicting  therewith  was  otherwise  given. 

The  judgment  and  order  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Searls,  0. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 
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(71  Cal.  578) 

Habt  and  others  v.  Finigan.    (No.  9,355.) 

{Supreme  (hurt  of  Oalifornia.    January  20,  1887.) 

Partnership— Accounting — Pleading — Findings. 

In  an  action  for  an  accounting  between  partners,  based  upon  the  alleged  exist- 
ence of  a  partnership  which  is  denied  by  the  defendant,  the  court  may,  in  a  trial 
without  a  juiy,  find  facts  which  partly  sustain  the  plaintlfiPs  allegations  of  partner- 
ship, but  show  such  a  dissolution  before  action  brought  as  would  defeat  a  judg- 
ment in  the  plaintiff's  behalf. 

Commissioners^  decision.    In  bank. 

Appeal  from  superior  court,  city  and  county  of  San  Francisco. 
Mesick  &  Maxwell  and  Geo,  N.  Williams,  for  appellants.    W.  H.  L,  BameSf 
for  respondent. 

FooTE,  C.  This  cause  was  tried  by  the  court  without  a  jury.  A  judg- 
ment was  rendered  for  the  defendant.  In  the  complaint  it  was  alleged  by 
the  plaintiffs  that  they  and  the  defendant,  about  the  fifteenth  day  of  April, 
A.  D.  1872,  entered  into  a  joint  venture  for  profit  in  the  purchase  of  100 
shares  of  the  capital  stock  of  the  Consolidated  Virginia  Mining  Company, 
which  venture  continued  to  July  1,  1874,  at  which  time  this  action  was  in- 
stituted for  an  accounting,  and  that  the  defendant  meantime  might  be  re- 
strained from  disposing  in  any  way  of  the  stock  so  claimed  as  pai*tnership 
property,  and  that  a  receiver  be  appointed  to  take  charge  of  the  same  to  abide 
tha  final  decree  of  the  court,  etc.  The  defendant  answered,  denying  all  the 
material  allegations  of  the  complaint.  From  the  judgment  and  order  denying 
a  new  trial  the  plaintiffs  appeal. 

The  points  relied  on  here  by  them  for  the  reversal  of  the  judgment  and 
order,  and  obtaining  a  new  trial,  are  that  the  trial  court  failed  to  find  on  the 
material  issues  made  by  the  pleadings,  and  that  the  findings  on  which  the 
judgment  is  based,  are  outside  of  the  issues  in  the  case,  and  not  supported  by 
the  evidence. 

As  it  appears  to  us,  the  court  found  certain  facts,  mainly  ultimate,  which 
did  not  sustain  precisely,  according  to  the  language  employed,  the  allegations 
of  the  complaint,  or  the  defendant's  denial  of  them;  yet  those  facts, as  found, 
made  it  evident  that  tl>e  court  passed  upon  all  the  material  issues  made  by 
the  pleadings,  and  none  other;  and  such  findings  being  based,  to  some  extent, 
upon  contradictory  evidence,  should  be  upheld. 

Under  the  facts  as  found,  upon  the  testimony  admissible  under  the  issues 
as  made  up,  it  appears  that  the  conclusions  of  law  of  the  court  are  correct. 
When  such  is  the  case,  it  would  s^em  to  subserve  no  useful  purpose  to  reverse 
a  judgment,  because  the  court  below  upon  the  evidence,  conflicting  as  it  was, 
has  not  found  as  a  matter  of  fact  that  the  contention  of  plaintiffs,  or  its  de- 
nial by  the  defendant,  are  absolutely  true  in  all  respects  in  the  language  of  the 
pleading. 

That  tribunal  has  certainly  passed  upon  and  considered  the  material  issues 
as  presented  by  the  pleadings,  and  its  action  cannot  be  called  in  question  if, 
upon  the  evidence  as  adduced,  it  has  not  fully  agreed  with  the  language  of 
the  plaintiffs'  forcible  allegations,  or  that  of  the  defendant's  emphatic  denials. 
Grant  that  a  partnership  existed,  as  the  plaintiffs  contend,  which  the  court 
does  not  find  to  be  exactly  so,  as  charged,  yet  thepartnerahip  is  found  by  that 
tribunal  to  have  been  dissolved  by  mutual  consent  at  the  end  of  30  days  from 
its  inception,  and  long  before  this  suit  was  brought,  the  defendant  taking  the 
entire  interest  in  the  property,  as  well  as  all  the  risks  attendant  on  the  vent- 
ure, and  that  no  profit  had  resulted  to  the  partnership  during  its  existence, 
and,  as  a  consequence,  no  action  such  as  the  one  brought  could  be  successfully 
maintained  for  an  accounting  or  injunction.  Where  such  an  action  is  insti- 
tuted, based  upon  the  alleged  existence  of  a  partnership,  which  is  flatly  de- 
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nied  by  the  defendant  in  his  answer,  as  in  this  case,  it  is  not  permissible  to 
say  that  a  court  must  be  precluded  from  finding  facts  which  partly  sustain 
the  plaintiffs'  allegation  of  pai'tnership,  but  show  such  a  dissolution  before 
suit  brought  as  would  defeat  a  judgment  in  the  plaintiffs'  behalf. 

Parties  bringing  suit  state  the  facts  constituting  their  cause  of  action. 
Defendants  deny  such  facts,  which  is  entirely  proper.  But  a  court,  in  pass- 
ing upon  the  issues  as  made,  must  find  the  facts  ultimately,  or  such  probative 
facts  as  that  ultimate  facts  may  be  inferred.  Where,  as  in  this  case,  such 
action  is  had  by  the  court,  and  the  facts  as  found  show  beyond  doubt  that 
the  conclusions  of  law  arrived  at  are  correct,  the  judgment  should  not  be 
reversed  because  the  findings  do  not  positively  negative  either  the  plaintiffs* 
or  defendant's  allegations  in  their  pleadings  in  all  respects  as  they  are  worded, 
but  do  so  substantially. 

It  sufficiently  appears  that  the  court  below  did  pass  on  all  material  issues  as 
made  in  this  cause  by  the  pleadings,  and  that  the  facts  as  found  entitle  the 
defendant  to  the  judgment  he  obtained.  As  has  been  before  stated,  the  evi- 
dence was  in  some  respects  conflicting,  and  therefore* we  cannot  say  that  the 
findings  were  nut  thereby  supported.  The  latter  support  the  judgment,  and 
it  and  the  order  denying  a  new  trial  should  be  affirmed. 

We  concur.    Belgheb,  0.  C;  Searls,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(2  Cal.  Unrep.  737) 

Green  and  another  t>.  State.    (No.  11,169.) 

(Sujjreme  Court  of  California.    January  20,  1887.) 

1.  Water  and  Watbb-Courses— Canal— Sacramento  and  American  Rivers— Act  of 

California  March  12,  1885— Liability  of  State. 

The  California  act  of  March  12,  1885.  (St.  Cal.  1885,  p.  107,)  authorizing  suits  to  be 
brought  against  the  state  for  damages  caused  by  the  destruction  of  property  from 
the  cutting  of  a  canal  by  order  of  the  levee  commissioners,  for  the  purpose  of 'divert- 
ing the  waters  of  the  American  river  into  tlie  Sacramento  river,  by  virtue  of  the 
California  act  of  April  9.  1862,  had  merely  the  effect  of  submitting  the  state  to  the 
jurisdiction  of  the  courts,  and  did  not  create  any  new  ground  of  liability  against 
the  state. 

2.  Same- Eminent  Domain— Taking  Land  for  Public  Use. 

Under  the  language  of  the  California  constitution,  as  it  existed  prior  to  the  adop- 
tion of  the  new  constitution  of  1879^  if,  in  pursuance  of  an  act  of  the  legislature,  the 
channel  of  a  river  be  turned  or  straightened  where  it  empties  into  another  river,  so 
that  the  land  on  the  opposite  side  of  the  river  is  destroyed  or  injured,  the  damage 
thus  sustained  is  not  a  taking  of  the  land  for  public  use;  following  Qreen  y.  Sw^ 
47  Cal.  636. 

Commissioners'  decision.    In  bank. 
Appeal  from  superior  court,  Sacramento  county. 

A,  X.  Hart  and  C.  T,  J<m€s,  for  appellants.  E,  C,  Marshall,  Atty.  Gen., 
and  John  T.  Carey,  for  the  State. 

Seabls,  C.  This  cause  was  decided  by  Department  1  of  this  court,  in  an 
opinion  filed  July  14,  1886,  affirming  the  judgment  of  the  court  below.  11 
Pac.  Kep.  602.  A  rehearing  in  bank  was  thereafter  ordered,  and  the  case 
again  comes  under  review. 

1.  The  act  of  March  12, 1885,  authorizing  the  commencement  of  this  action 
by  plaintiffs  against  the  state,  simply  empowered  them  to  bring  a  suit,  and 
to  make  the  defendant  a  proper  party  thereto.  It  did  not  create  for  them  a 
cause  of  action,  or  waive,  on  the  part  of  the  defendant,  any  defense  which  it 
had  to  such  action.  The  state  submitted  itself  to  the  jurisdiction  of  the 
court,  subject  to  its  right  to  interpose  any  defense  which,  as  a  sovereign 


Digitized  by 


Google 


684  PACIFIC  REPORTER.  [CbI. 

state,  it  might  lawfully  urge  to  the  action  when  instituted.  The  contention 
that  the  act  of  March  12,  1885,  (St.  1885,  p.  107,)  amounts  to  a  legislative 
concession  of  the  liability  of  the  state,  is  not  supported  by  sound  reason. 
Were  the  state  to  ])ass  a  general  law  permitting  ail  persons  at  will  to  insti- 
tute suits  against  it,  surely  it  would  not  be  contended  that  such  an  act  con- 
ceded the  existence  of  a  cause  of  action  in  favor  of  all  persons  bringing  suits. 

Ordinarily,  and  in  theory,  a  sovereign  state  is  presumed  to  be  re^y  and 
willing  to  do  justice  to  the  citizen,  without  the  necessity  of  invoking  the  as- 
sistance of  the  judicial  arm;  but,  in  exceptional  and  intricate  cases,  the  legis- 
lative department  finds  itself  inadequate  to  balancing  and  adjusting  claims,  de- 
pending upon  the  solution  of  abstruse  questions  of  law.  In  such  cases  it  is 
eminently  proper  that  the  question  of  legal  obligation  and  the  measure  of  dam- 
ages be  submitted  for  adjustment  to  that  department  of  ^he  government  whose 
peculiar  province  it  is  to  investigate  and  determine  questions  of  like  character. 
How  such  submission  to  the  courts  can  be  construed  into  a  recognition  of 
the  existence  of  a  cause  of  action  we  cannot  comprehend. 

It  may  be  the  legislature  could,  in  a  proper  case,  determine  the  liability  of 
the  state,  and  then  refer  the  question  of  the  amount  of  compensation  to  the 
courts,  if  it  saw  fit  so  to  do.  But  in  the  present  case  it  has  not  pursued  that 
course.  The  language  of  the  statute  does  not  bear  any  such  construction. 
We  quote:  "If  it  appears,  upon  the  trial  of  any  said  actions,  that  damage  has 
been  done  to  the  plaintiff  by  any  act  for  which  the  state  is  legally  liable, "  etc. 
To  hold  that  tliis  expression  of  legislative  intent  Is  to  be  construed  as  admit- 
ting a  riglit  to  recover,  is  to  beg  the  question,  and  do  violence  to  the  statute. 
By  authorizing  the  plaintiffs  to  bring  suits  against  the  state,  the  legislature 
simply  remanded  them  to  tlie  courts  for  a  determination  of  their  rights,  and 
no  argument  in  favor  of  the  liability  of  the  state  can  be  drawn  therefrom 
which  may  not  with  equal  force  be  urged  in  favor  of  any  plaintiff  against  the 
defendant  whom  he  is  authorized  to  sue  at  law. 

2.  The  whole  question  of  the  right  of  plaintiffs  to  recover  was  necessarily 
involved  in  the  determination  of  Green  v.  Swift,  47  Cal.  536. 

Agreeing,  as  we  do  fully,  with  the  views  expressed  by  Justice  McKinstry 
in  the  former  decision  of  this  cause,  we  are  of  opinion  the  judgment  hereto- 
fore rendered,  affirming  the  judgment  of  the  court  below,  should  stand  as  the 
judgment  of  the  court  herein. 

We  concur:    Belcher,  C.  C;  Foote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment is  affirmed. 

Thornton,  J.    i  dissent  from  the  judgment  in  the  above  entitled  action. 


ToDHUNTEB  V.  Statb.     (No.  11,283.) 

(Siiprema  Qmrt  of  CUlifomia.    January  20,  1887.) 

Ooromissioners*  decision.    In  bank. 

John  Heard  and  Freeman,  Johnson  dt  Bates,  for  appellant    E,  C,  Marshatt,  Atty.  Qen., 
and  John  T,  Odrey,  for  respondent. 

Searls,  C.    The  judgment  in  this  cause  should  be  affirmed,  upon  authority  of  Qreok 
Y.  State,  ante,  683. 

We  concur:    Belcher,  0.  C;  Footb.  0. 

Bt  the  Court.    For  the  reasoiiH  given  in  the  foregoing  opinion  the  judgment  ia  a^ 
firmed. 
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(71  Cal.  58» 

Massman  v.  Superior  Ck)URT.    (No.  11,836.) 

{Supreme  Court  of  QUifoniia.    January  21, 1887.) 

Nhw  Trial— AmcR  Nonsuit— Appeal  from  Justice's  Court. 

The  superior  court,  after  a  nonsuit  in  the  trial  of  an  appeal  from  a  Justice's  court, 
can  grant  a  new  trial. 

Commissioners*  decision .    Department  2. 

An  action  was  brought  in  a  justice's  court  of  San  Francisco  for  $299  dam« 
ages,  for  injuries  caused  by  alleged  negligence  of  defendant  therein.  Appeal 
taken  from  judgment  to  superior  court,  which  latter  court,  on  plaintiff's  tes- 
timony, granted  a  judgment  of  nonsuit.  Plaintiff  subsequently  moved  for 
a  new  trial  (as  to  all  of  the  steps  taken  towards  which  motion  defendant  ob- 
jected) on  the  grounds  of  "error  in  law  occurring  at  the  trial,  and  excepted  to 
by  plaintiff,"  and  "that  the  said  order  directing  a  judgment  of  nonsuit  was 
a  decision  against  law."  The  superior  court  ordered  a  new  trial,  which  was 
had,  and  judgment  rendered  in  favor  of  plaintiff  for  $150.  Application  now 
to  supreme  court  for  writ  of  review. 

Ladd  &  Finlayson,  for  petitioner.    No  appearance  for  respondent. 

By  the  Court.  Application  for  a  writ  of  review.  The  application  must 
be  denied.  The  superior  court,  in  our  opinion,  had  jurisdiction  to  grant  a  new 
trial  in  the  case  of  a  nonsuit  on  the  trial  of  an  appeal  .to  it  from  a  justice's 
court.    Code  Civil  Proc.  g  980. 

Ordered  accordingly. 

(71  Cal.  583) 

Bakeb  v.  Superior  Court  op  Shasta  Co.    (No.  11,942.) 

(Supreme  Court  of  Cdlifomia.    January  22,  1887.) 

1.  Cbbtiorari— Parties.— Service. 

In  certiorari  brought  by  the  plaintiff  in  an  action  in  the  superior  court,  the  supe- 
rior court  was  alone  made  respondent,  and  service  of  the  alternative  writ  was  made 
upon  the  judge  of  that  court  and  the  defendant.  Held^  that  the  service  was  suffi- 
cient, and  the  proper  parties  were  before  tlie  court. 

2.  Pleading— -Time— CJoDK  Civil  Proc.  Cal.  J  1054. 

Extension  of  time  to  answer  or  demur  being  limited  by  Code  Civil  Proc.  Cal.  } 
1054.  to  30  days,  an  order  granting  until  the  receipt  of  a  remiUUur  in  another  case 
pen  din  j7  on  appeal  is  erroneous. 

3.  Certiorari — ^When  It  Lies. 

Certiorari  is  the  appropriate  remedy  in  such  case. 

4.  Same— Modifying  Order, 

Such  erroneous  order  can  be  modified  by  the  supreme  court  on  certiorari^  and  it  is 
not  necessary  to  determine  whether  or  not  it  is  totally  void. 

Department  2.     Certiorari, 

The  copy  of  alternative  writ  and  petition  was  served  on  attorneys  of  de- 
fendant. Banks,  in  the  action  mentioned  in  opinion,  and  also  on  the  judge  of 
the  superior  court.  The  superior  court  was  the  only  party  respondent  to  the 
writ. 

Frisbie  &  Wiley,  for  petitioner.    Eugene  B.  Ctishing,  for  respondent. 

AIcFarland,  J.  We  think  that  the  service  in  this  proceeding  was  suffi- 
cient, and  that  the  proper  parties  are  before  the  court,  and  therefore  the  mo- 
tion to  quash  is  dejiied.  The  return  to  the  writ  of  review  in  this  proceeding 
shows  that  in  the  case  of  X.  H.  Baker,  Petitioner  Herein,  y.  William  BanJcs, 
D^endant,  pending  in  the  court  of  respondent,  an  order  was  made  by  the 
court  on  the  twenty-ninth  day  of  December,  1886,  extending  the  time  of 
defendant  to  answer  or  demur  until  10  days  after  the  receipt  of  the  remittitur 
in  a  certain  other  case  of  N,  /.  Pehrson  v.  John  B.  Hewitt,  then  pending  on 
appeal  from  the  court  of  respondent  to  this  court.    The  order  also  contained 
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some  directions  abont  a  stay  of  proceedings,  bat  we  treat  it  as  Ming  sub- 
stantially an  order  extending  tlie  time  to  plead,  as  above  stated. 

It  is  clear  that  the  order,  so  far  as  it  attempted  to  extend  the  time  to  plead 
more  than  30  days,  was  an  excess  of  jurisdiction,  (Code  Civil  Proc.  1054;)  and 
it  is  equally  clear  that  petitioner  has  no  plain,  speedy,  and  adequate  remedy 
other  than  certiorari. 

As  this  court  may  modify  the  order,  we  do  not  deem  It  necessary  to  deter- 
mine whether  or  not  it  should  be  considered  as  a  unit,  and  therefore  totally 
void.  It  is  therefore  ordered  that  the  order  under  review  be  modified  so  as 
to  extend  the  time  within  which  the  defendant  in  said  case  of  Baker  v.  Banks 
may  plead,  30  days  from  and  after  the  twenty-ninth  day  of  December,  1886, 
and  no  further. 

We  concur:    Sharpstein,  J. ;  Thornton,  J. 

(2  Ariz.  2») 

SIMMS  V.  Hampson  and  another. 

(Supreiiie  Court  of  Arizona.    Janaary  17,  1887.) 

1.  OoirrRAcr — "Sub-Lessee"  of  Railroad  Contract— Construction. 

Defendants  aublet  to  plaintiff,  by  a  written  agreement,  the  constrnction  of  three 
tunnels  comprised  in  their  contract  with  U.  to  constrnct  a  railroad.  Defendants 
were  to  pay  plaintiff  for  the  work  done  in  any  calendar  month,  before  the  twenti- 
eth day  of  tne  next  month.  The  defendants'  contract  with  U.  was  made  part  of 
the  agreement,  except  so  far  as  they  conflicted.  By  the  contract  with  IT.,  defend- 
ants were  to  be  paid  monthly,  on  the  certificate  of  U.'s  engineers.  /f<j/d,  that  the  pay- 
ments to  plaintiff  were  not  conditional  on  the  presentation  of  the  certiticate  of  U/s 
engineers;  plaintiff  having  no  control  over  or  dealings  with  U.  or  his  engineers, 
and  the  interval  of  20  days  being  apparently  fixed  up  to  enable  defendants  to  get 
their  certificates,  and  pay  thereon,  before  payment  to  plaintiff. 

2.  Interkst — Written  Instrument— Comp.  Laws  Ariz,  g  3450. 

A  written  agreenient  for  the  assignment  of  acontract  for -the  construction  of  rail- 
road tunnels  is  a  written  instrument,  within  Comp.  Laws  Ariz.  J  3450,  providing 
that  "interest  shall  be  allowed  •  ♦  ♦  on  all  moneys  after  they  become  due  on 
anjr  bond,  bill,  promissory  note,  other  instrument  in  writing,"  and  the  assignee  is 
entitled  to  interest  on  the  payments  thereunder  as  they  fall  due. 

3.  Accord  and  Satisfaction — Conditional  Deposit  with  Bank. 

Defendants  maile  a  deposit  in  a  bank  to  be  placed  to  the  credit  of  plaintiff;  say- 
ing in  their  letter:  "  Don't  place  this  to  credit  until  he  sends  receipt  in  full."  The 
bank  did  place  theamount  to  the  plaintiffs  credit.  The  cashier  tola  plaintiff,  when 
he  asked  for  a  statement  of  his  account,  that  defendant  required  a  receipt  in  full. 
This  he  declined  to  do,  insisting  that  there  was  more  due  him.  He  then  drew  out 
his  balance.    Held  not  a  satisfaction  of  the  debt. 

Appeal  from  district  court,  Yavapai  county. 

E.  Jf.  Sanford  and  Neill  B.  Field,  for  appellants.  Riish  &  Wells,  for  ap- 
pellee. 

Barnes,  J.  This  is  a  suit  by  Simins,  plaintiff,  against  defendants,  Hamp- 
son and  Garland,  for  a  balance  he  claims  to  be  due  for  work,  labor,  and  ma- 
terial furnished  on  a  contract.  Defendants  had  contracted  with  one  Under- 
wood for  the  construction  of  a  railroad  from  Lordsburg  to  Clifton,  according 
to  the  ordinary  terms  of  a  railway  contract,  and  they  sublet  the  construction 
of  three  tunnels,  on  the  line,  to  plaintiff,  agreeing  to  pay  him  5  per  cent,  less 
than  their  contract  price  for  the  work  with  Underwood.  Simms  undertook 
to  excavate  said  tunnels,  of  the  "size,  character,  and  length  required  by  the 
engineer  of  the  railway  company  under  the  original  contract,"  and  defend- 
ants undertook  "to  pay  for  the  w^ork  done  in  any  one  calendar  month,  on  or 
before  the  fifteenth  or  twentieth  of  each  calendar  month  following,  less  10 
per  cent,  thereof;  which  shall  be  retained  until  the  completion  of  the  work,** 
subject  to  all  instructions  by  the  englneera  of  the  railway  company;  and  he 
agreed  to  be  bound  by  the  provisions  of  the  contract  of  defendants  with  Un- 
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derwoodi  and  that  all  estimates  of  work  done  or  claimed  by  him  should  be 
made  by  the  engineers,  by  virtue  of  said  original  contract,  which  was  therein 
referred  to  and  made  part  thereof,  and  the  stipulations  therein  made  stipula- 
tions between  Simms  and  defendants  except  so  far  as  they  conflict.  The  orig- 
inal conti-act  provided  for  monthly  payments  for  work  done,  less  15  per  cent., 
on  the  certificate  of  the  said  engineers.  There  is  a  material  difference  in  these 
two  contracts  as  to  time  of  payment.  In  the  first  Underwood  undertook  to 
pay  monthly  for  the  work  done,  on  the  certificates  of  his  engineers.  In  plain- 
tiff's contract  with  defendants  the  latter  contracted  to  pay  for  the  work  done 
in  a  calendar  month,  on  or  before  the  fifteenth  or  twentieth  of  the  next  month. 
The  meaning  of  these  contracts  is  dear.  Defendants  could  demand  paymeiit 
from  Underwood  at  the  end  of  each  month  on  the  certificate  of  the  engineers. 
In  their  contract  with  Simms  they  contract  to  pay  him  15  or  20  days  later, 
with  the  evident  purpose  of  giving  them  time  to  get  said  certificates,  and  in- 
spect the  work  and  verify  the  same. 

It  is  contended  that  these  contracts  are  to  be  construed  to  mean  that  Simms 
was  to  be  paid  after  the  middle  of  the  month,  for  work  done  in  the  preceding 
month,  only  on  presentation  of  the  certificate  of  Underwood's  engineers  of 
the  amount  of  work  he  had  done.  We  do  not  think  the  contract  can  bear 
that  construction.  Defendants  had  agreed  to  monthly  estimates  and  pay- 
ments to  them  by  Underwood,  on  the  certificate  of  the  engineers,  and  they 
also  agreed  to  pay  Simms  the  fifteenth  or  twentieth  of  the  month  for  work 
lie  had  done.  This  gave  them  15  or  20  days  after  they  could  put  Under- 
wood in  default  before  they  were  to  be  called  on  by  Simms,  and  the  terms 
were  made  evidently  for  that  purpose.  It  is  a  stretch  of  construction  to  hold 
that  Simms,  before  he  could  put  defendants  in  default,  should  get  the  certifi- 
cate of  the  engineers  of  the  other  party  to  the  original  contract,  and  with 
whom  he  had  no  contract,  and  upon  whom  he  could  not  call  for  estimates, 
and  by  doing  so  put  them  in  default.  There  was  no  privity  of  contract  be- 
tween Simms  and  Underwood.  Defendants,  on  the  other  hand,  could  de- 
mand of  Underwood  that  his  engineers  estimate  the  work,  and  certify  the 
same,  and,  in  default  thereof,  demand  payment  for  the  work  done.  The  con- 
tract by  defendants  with  Simms  was  that  they  would  pay  him,  on  the  fifteenth 
or  twentieth  of  each  month,  for  work  he  had  done  in  the  preceding  month, 
and  it  was  for  them  to  secure  the  certificate  of  work  done.  On  the  twentieth 
day  of  each  month,  therefore,  there  wiis  due  Simms  the  amount  of  work  done 
by  him  in  the  preceding  moiith,  at  the  contract  price,  less  15  per  cent.  He 
then  had  a  right  of  action  therefor. 

The  statute  (Comp.  Laws,  §  3450)  provides  that  "interest  shall  be  allowed 
*  *  *  on  all  moneys  after  they,  become  due  on  any  bond,  bill,  promissory 
note,  other  instrument  in  writing."  It  is  insisted  that  the  contract  between 
plaintiff  and  defendant  is  not  an  "instrument  in  writing"  contemplated  by 
statute.  It  was  held,  under  a  similar  statute,  that  a  written  contract  for  the 
construction  of  a  building  was  an  "instrument  in  writing,"  and  that  inter- 
est should  be  allowed  from  the  time  payments  became  due.  Downey  v.  O^Don- 
nell,  92  111.  559.  A  plain  reading  of  the  words  of  the  statute  leads  to  no  other 
construction. 

The  evidence  shows  that  estimates  of  the  work  done  in  each  month  were 
made  by  the  engineers,  and  certified,  and  their  correctness  has  never  been 
called  in  question  by  defendants,  and  there  is  evidence  that  they  knew  of 
them  at  the  time.  They  certainly  might  have  known,  and  the  law  in  this 
case  must  presume  that  they  knew  of  them  until  the  contrary  appears.  They 
made  payments,  from  time  to  time,  based  upon  them,  and  Underwood  had 
contracted  to  furnish  them  to  defendants. 

The  only  other  question  in  the  case  is  as  to  whether  there  was  an  accord  and 
satisfaction  of  the  indebtedness.  On  this  point  there  is  a  flat  conflict  in  the 
evidence  between  plaintiff  and  one  of  the  witnesses;  but,  as  the  jury  found 
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for  plaintiff,  we  must  assume  the  facts  to  be  as  plaintiff  testifies.  It  appears 
that  on  April  7, 1884,  one  of  the  defendants  deposited  $12,815.65  in  a  bank, 
to  be  placed  to  the  credit  of  plaintiff.  Plaintiff  was  absent  at  the  time,  and 
knew  nothing  of  it.  On  that  date  one  of  tlie  defendants  wrote  Simms:  "I 
have  this  day  deposited  to  your  credit  612,815.65,  being  full  amount  due 
for  work,  etc.  Please  send  receipt  in  full."  It  does  not  appear  that  Simms 
received  this  letter  before  he  received  that  sum.  As  a  postscript  to  the  letter 
directing  the  bank  to  credit  Simms,  defendants  wrote:  "Don^  place  this  to 
credit  until  he  sends  receipt  in  full."  Bank  did  place  the  amount  to  Simms' 
credit.  When  Simms  returned,  he  asked  the  bank  for  a  statement  of  the  ac- . 
count,  and  saw  his  credit.  The  cashier  then  told  him  defendants  required  a 
receipt  in  full.  This  he  declined  to  give,  saying  they  owed  him  more,  which 
he  insisted  upon.  He  then  drew  out  his  balance.  We  do  not  think  this  to 
be  a  satisfaction  of  the  debt.  The  bank,  for  the  purposes  of  this  transaction, 
was  the  agent  of  defendants,  and  we  must  treat  what  occurred  as  though 
dimms  had  been  dealing  with  them.  The  money  had  already  gone  to  his 
credit,  and  they  asked  for  a  receipt  in  full,  which  he  refused  to  give,  saying 
they  owed  him  more.  Then  he  was  permitted  to  draw  out  the  money.  Simms 
expressly  refused  to  satisfy  the  debt,  and  we  do  not  think  his  drawing  out  the 
money  under  ihe  circumstances  a  release. 

This  disposes  of  all  the  questions  in  the  case  of  sufficient  importance  to  re- 
quire our  attention. 

The  judgment  is  affirmed. 

(6  Mont  806) 

Board  of'  Com'rs  of  Silver  Bow  Co.  v.  Davis. 

(Supreme  Court  of  Montana.    January  4, 1887.) 

1.  Taxation— National  Bank  Stock  Taxable  in  Territories— Rev.  8t.  U.  8.  |  5219. 

Rev.  St.  U.  8.  §5219,  providing  that  shares  of  any  national  banking  association  mav 
be  taxed  as  other  personal  property  in  the  state  in  which  such  association  is  located, 
and  the  taxation  thereof  may  be  regulated  by  the  legislature  of  such  state,  sublect 
to  the  restriction  that  the  taxation  shall  not  be  at  a  greater  rate  than  is  assessedf  on 
other  moneyed  ca])ital  in  the  hands  of  individual  citizens  of  such  state,  extends  and 
applies  to  territories  as  well  as  states,  and  the  shares  of  national  banks  in  Montana 
are  taxable  as  other  personal  property. 

2.  Same  —  Equalization  —  National  Bank  Stock  and  Mines — Laws  Mont.  Twelfth 

Sbbs.  Page  67— Rev.  St.  Mont.  §  1016. 

In  an  action  to  recover  taxes  upon  certain  shares  of  national  bank  stock  itappeared, 
upon  an  agreed  statement  of  facts,  that  by  Laws  Mont.  12th  Sess.  p.  67,  stocks  or 
snares  in  any  bank  or  coni])any,  incorporated  or  otherwise,  are  subject  to  taxation, 
except  that,  where  the  entire  capital  stock  tif  any  incorporated  company  shall  be 
invested  in  assessable  property  in  the  terrritory'of  Montana,  such  stocK  shall  not  be 
taxed ;  that,  in  the  county  suing,  shares  of  stock  in  corporations,  whose  entire  capi- 
tal stock  was  invested  in  assessable  property  in  the  territory  were  not  taxed;  that 
mining  claims  not  patented  were  not  assessed  or  taxed  at  all,  and,  where  patented, 
were  assessed  at  the  erovernment  price  of  five  dollars  per  acre,  without  regard  to 
their  market  value ;  that  there  were  a  large  number  of  mining  corporations  whose 
entire  capital  stock  was  invested  in  assessable  property;  and  that  part  of  said  prop- 
erty consisted  of  mining  claims;  that  defendant's  shares  of  bank  stock  were  taxed 
at  the  market  value.  Held^  such  statement  did  not  show  such  a  discrimination 
against  defendant,  in  the  taxation  of  his  bank  shares,  as  brought  the  case  within 
the  restriction  imposed  by  Rev.  St.  Mont.  J 1015;  and  that,  shares  of  bank  stock  and 
of  capital  invested  in  mines  being  different  classes  of  property,  where  the  rate  of  tax* 
atiou  in  each  case  is  the  same  upon  the  amount  assessed,  **  discrimination  "  will  not 
apply  betweep  them. 

Appeal  from  district  court,  Silver  Bow  county. 

Action  to  recover  taxes.    Judgment  for  plaintiff.    Defendant  appeals. 
Knoiols  cfe  Forbis,  for  appellant,  Davis.     W.  W.  Dixon,  for  respondent. 
Board  of  CJom'rs  of  Silver  Bow  Co. 
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Wade,  C.  J.  This  is  an  action  by  the  plaintiff  and  respondent  to  recover 
the  sum  of  $1,562.75  from  the  defendant  and  appellant  for  taxes  levied  for 
the  year  1885  upon  certain  shares  of  the  capital  stock  of  the  First  National 
Bank  of  Bulte,  owned  by  the  appellant.  The  cause  was  tried  upon  the  fol- 
lowing agreed  statement  of  facts: 

"(1)  That  the  First  National  Bank  of  Butte  is  now,  and  was  during  all  of 
the  year  1885,  and  before  that  time,  a  corporation  duly  created  under  and  by 
virtue  of  the  laws  of  the  United  States  relating  to  national  banks,  and  lo- 
cated and  carrying  on  a  general  banking  business  in  Butte  City,  in  the  county 
of  Silver  Bow  and  territory  of  Montana,  and  that  the  capital  stock  of  said 
bank  is  $100,000,  divided  into  shares  of  $100  each. 

''(2)  That,  during  all  of  said  year  1885,  the  said  defendant,  Andrew  J. 
Davis,  was  the  owner  and  holder  of  940  shares  of  the  capital  stock  of  said 
bank,  and  that  said  shares  were,  during  all  of  said  year,  and  are  now,  of  the 
true  valtie  in  money  at  private  sale,  and  of  the  market  value,  (which  is  the 
same,)  of  $125  each. 

"(3)  Tliat,  for  and  in  the  said  year  1885,  there  was  duly  levied  and  assessed, 
according  to  the  laws  of  Montana  territory,  in  said  Silver  Bow  county,  for  ter- 
ritorial, county,  and  other  purposes,  upon  all  property  in  said  county  subject 
to  taxation,  an  ad  valorem  tax,  amounting  in  all  to  thirteen  and  three-tenth 
mills  on  each  dollar  of  assessed  valuation. 

**  (4)  That  said  940  shares  of  stock  of  the  said  First  National  Bank  of  Butte 
were  assessed  for  taxation,  in  the  manner  provided  by  the  laws  of  said  Mon- 
tana territory  for  the  said  year  1885,  to  said  defendant,  Andrew  J.  Davis,  (who 
then  owned  and  held  said  shares  in  said  county  of  Silver  Bow,)  at  their  esti- 
mated true  value  in  money  at  private  sale,  and  at  their  market  value,  (which 
is  the  same.) 

"(5)  That  the  said  defendant  has  not,  nor  has  said  bank,  or  any  one  for 
him  or  it,  ever  paid  said  tax  on  said  shares  so  assessed  as  aforesaid,  or  any 
part  of  said  tax. 

"(6)  That,  in  the  general  assessment  of  said  Silver  Bow  county  for  said 
year  1885,  shares  of  stock  in  corporations  generally  were  assessed  in  accord- 
ance with  the  provisions  of  section  1003  of  chapter  53  of  the  fifth  division  of 
the  Kevised  Statutes  of  Montana  territory,  as  amended  by  the  act  of  the  legis- 
lative assembly  of  February  22,  1881,  on  page  67  of  the  Laws  of  1881;  and, 
where  the  entire  capital  stock  of  any  incorporated  company  was  invested  in 
assessable  property  in  said  territory,  such  stock,  or  the  shares  tliereof,  were 
not  taxed,  and  that  mining  claims  not  held  under  patent  from  the  United 
States  were  not  assessed  or  taxed  at  all,  and,  where  held  under  patent  from 
the  United  States,  were  assessed  at  the  government  price  of  five  dollars  per 
acre,  without  regard  to  their  true  market  value;  that  there  are  a  Large  number 
of  mining  corporations  in  Montana  territory  whose  entire  capital  stock  is  in- 
vested in  assessable  property,  and  that  part  of  said  property  consists  of  mining 
claims." 

There  was  a  judgment  for  the  plaintiff  for  the  amount  claimed,  from  which 
the  defendant  appeals,  and  asks  for  a  reversal  of  the  judgment,  for  the  reasons, 
viz.:  First,  that,  under  the  provisions  of  the  general  banking  act,  shares  of 
stock  in  national  banks  in  the  territoi'ies  are  exempt  from  taxation;  and, 
second,  that  by  the  laws  of  Montana,  and  by  the  showing  of  the  agreed  state- 
ment of  facts,  there  has  been  an  .unjust  discrimination  against  the  appellant 
in  the  taxation  of  his  shares  of  national  bank  stock.  Both  of  these  questions 
arise  under  the  following  section  of  the  national  banking  act. 

'*Sec.  5219.  Nothing  herein  shall  prevent  all  the  shares  in  any  association 
from  being  included  in  the  valuation  of  the  personal  property  of  the  owner  or 
holder  of  such  shares,  in  assessing  taxes  imposed  by  authority  of  the  state 
within  which  the  association  is  located;  but  the  legislature  of  each  state  may 
determine  and  direct  the  manner  and  place  of  taxing  all  the  shares  of  national 
v.l2p.no.l6 — 44 
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banking  associations  located  within  the  state,  subject  only  to  the  two  restric- 
tions that  the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  individual  citizens  of  such  state,  and 
that  the  shares  of  any  national  banking  association  owned  by  non-residents  of 
any  state  shall  be  taxed  in  the  city  or  town  where  tlie  bank  is  located,  and  not 
elsewhere.  Nothing  herein  shall  be  construed  to  exempt  the  real  property  of 
associations  from  either  state,  county,  or  municipal  taxes  to  the  same  extent, 
according  to  its  value,  as  any  otjier  real  property  is  taxed. "  Rev.  St.  Mont. 
§  1015. 

1.  The  proposition  of  the  appellant  is  that,  by  virtue  of  this  section,  the  right 
to  tax  national  bank  shares,  is  limited  to  national  banks  located  and  doing 
business  in  a  state,  and  that  such  shares  are  not  subject  to  taxation  in  a  ter- 
ritory. In  construing  this  section,  reference  must  be  had  to  all  the  sections, 
and  to  the  general  scope  and  meaning  of  the  act  of  congress  authorizing  and 
establishing  our  national  banking  system.  The  sections  oi:  different  parts  of 
every  statute  must  be  construed  together,  and  "as  they  are  modified  by  one 
another.  If  the  object  and  intent  of  the  statute  is  distinctly  defined  and 
clearly  expressed,  ordinary  words  will  be  given  such  a  meaning,  if  they  have 
such  a  meaning,  as  to  make  them  harmonize  with  such  object  and  intent, 
even  though  they  might  be  so  interpreted  as  to  be  in  conflict  therewith.  The 
word  "state"  has  various  meanings.  It  may  mean  a  place;  it  may  mean  an 
organized  political  community.  If  used  in  the  latter  sense,  the  word  might 
mean  the  same  as  territory,  for  that  is  also  an  organized  political  community. 

The  general  scope  and  purpose  of  this  act  of  congress  was  to  give  to  the 
people  of  the  United  States,  whether  they  lived  in  a  state  or  in  a  territory,  a 
uniform  system  of  banking,  whereby  they  should  be  authorized  to  form  iisso- 
ciations  for  carrying  on  that  business.  It  requires  such  associations  in  their 
certificates  to  name  the  place  where  its  operations  of  discount  and  deposit  are 
to  be  carried  on,  designating  the  state,  territory,  or  district,  and  the  particu- 
lar county,  city,  town,  or  village.  Section  5134.  Here  the  words  "state,  ter- 
ritory, or  district,"  mean  simply  the  place — the  locality — in  which  the  busi- 
ness is  to  be  carried  on. 

The  right  to  form  such  associations  is  made  a  privilege, — a  franchise,— 
which  is  distributed  equally  among  the  people  of  the  states  and  territories, 
according  to  the  population  of  either,  (see  sections  5178-5180;)  and  every  as- 
sociation is  allowed  to  charge  and  to  receive  interest  at  the  rate  allowed  by  the 
laws  of  any  state,  territory,  or  district  where  the  bank  is  located,  (section 
5197.)  Penalties  for  the  violation  of  any  of  the  provisions  of  the  act,  by  the 
oflicers  of  any  banking  association,  are  the  same,  whether  such  violation  oc- 
cui-s  in  a  state  or  territory^    Section  5239. 

The  banking  system  created  and  established  by  the  act  extends  alike  to  the 
states  and  territories.  The  constitution  and  laws  of  the  United  States,  which 
are  not  locally  inapplicable,  have  the  same  force  and  effect  in  the  territories 
as  elsewhere  within  the  United  States.  Rev.  St.  U.  S.  §  1891.  The  territories 
are  as  much  a  part  of  the  United  States  as  are  the  states.  There  is  but  one 
banking  system  for  all.  No  provisions  of  the  banking  act  are  locally  inap- 
plicable to  the  territories.  The  legislative  powers  of  the  territories  extend  to 
all  rightful  subjects  of  legislation.  It  is  just  as  competent  for  a  territx)rial 
legislature  to  determine  and  to  direct  the  manner  and  the  place  of  taxing  per- 
sonal property  as  it  is  for  a  state  legislature  to  do  the  same  thing.  In  this 
respect  their  powers  are  alike.  Either  may  levy  and  assess  taxes  upon  prop- 
erty subject  to  taxation  within  its  jurisdiction.  Each  must  raise  a  revenue  by 
taxation  for  carrying  on  the  local  government.  The  national  banking  system 
extending  over  each  alike,  it  would  seem  that  the  words  of  section  5219,  "in 
assessing  taxes  imposed  by  authority  of  the  state  within  which  the  association 
is  located,"  ought  to  be  interpreted  to  mean  the  legislative  authority,  or  the 
authority  within  the  locality  in  which  the  banking  association  is  situated 
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that  may  rightfully  and  legally  levy  and  assess  taxes  upon  personal  property. 
Otherwise  burdens  are  Imposed  upon  banking  associations  in  the  states,  and 
exemptions  are  allowed  to  these  in  the  territories,  which  would  be  inconsistent 
with  the  whole  spirit  of  the  act,  which  was  designed  to  give  a  uniform  sys- 
tem to  every  locality.  If  this  interpretation  of  the  word  "state"  be  correct, 
then  there  are  no  restrictive  words  in  section  5219,  which  is  a  part  of  chapter 
8  of  the  act,  and  Is  controlled  by  section  5157,  which  provides  that  chapters  2, 
3,  and  4»  which  are  expressed  without  restrictive  words,  as  applying  to  "na- 
tional banking  associations,"  or  to  "associations,"  apply  to  all  associations 
organized  to  carry  on  the  business  of  banking  under  any  act  of  congress.  If 
this  interpretation  is  not  correct,  then,  by  virtue  of  the  same  section,  the  real 
estate  of  any  banking  association  in  a  territory  is  exempt  from  taxation,  and 
by  virtue  of  section  5242  attachments  and  injunctions  may  issue  against  bank- 
ing associations,  before  final  judgment,  if  located  in  a  territory.  And  so,  if 
the  word  "state"  means  one  of  the  United  States,  and  not  the  place  in  which 
the  banking  association  is  located,  then,  while  the  comptroller  of  the  currency, 
by  virtue  of  section  5181,  is  given  authority  to  equalize  the  currency  in  a  state 
according  to  the  population,  he  has  no  such  power  in  the  territories. 

These  incongruities  are  avoided,  and  the  act  made  consistent  and  harmoni- 
ous, by  giving  to  it  a  uniform  operation  in  the  states  and  territories,  which  can 
be  done  without  violating  any  of  its  words  or  phrases,  and  which  was  the  evi- 
dent purpose  of  congress  when  it  provided  a  banking  system  for  the  people  of 
the  United  States. 

2.  The  second  proposition  is  that,  by  the  laws  of  Montana,  and  by  the  show- 
ing of  the  agreed  statement  of  facts,  there  has  been  an  unjust  discrimination 
against  the  appellant  in  the  taxation  of  his  shares  of  national  bank  stock.  The 
statute  of  the  territory  concerning  property  subject  to  taxation  provides,  among 
other  things,  for  the  taxation  of  "stocks  or  shares  in  any  bank  or  company, 
incorporated  or  otherwise,  and  when  by  any  other  state  or  territory,  and  whether 
situated  in  this  territory  or  not,  except  that,  where  the  entire  capital  stock  of 
any  incorporated  company  shall  be  invested  in  assessable  property  in  the  ter- 
ritory of  Montana,  such  stock  shall  not  be  taxed."     12  Sess.  Laws,  p.  67. 

The  sixth  finding  of  fact  is,  in  substance,  that  in  the  year  1885,  in  Silver 
Bow  county,  shares  of  stock  in  corporations  generally  were  assessed  in  ac- 
coixlance  with  the  provisions  of  the  foregoing  statute;  and,  where  the  entire 
capital  stock  of  any  incorporated  company  was  invested  in  assessable  prop- 
erty in  the  territory,  such  stock,  or  the  shares  thereof,  were  not  taxed,  and 
that  mining  claims  not  held  under  patent  from  the  United  States  were  not  as- 
sessed or  taxed  at  all,  and,  where  held  under  patent,  were  assessed  at  govern- 
ment price  of  five  dollars  per  acre,  without  regard  to  the  market  value;  that 
there  are  a  large  number  of  mining  corporations  whose  entire  capital  stock  is 
invested  in  assessable  property;  and  that  part  .of  said  property  consists  of 
mining  claims.  It  is  also  found  as  a  fact  that  940  shares  of  stock  in  the  Firat 
National  Bank  of  Butte,  in  said  county,  were  assessed  and  taxed,  for  the  year 
1885,  at  the  market  value,  and  at  the  same  rates  as  other  property  in  said 
county. 

Shares  In  corporations  represent  the  capital  stock.  If  the  capital  stock  is 
taxed,  the  shares  ought  not  to  be;  and,  if  the  shares  are  taxed,  the  capital 
stock  ought  to  be  exempt.  If  both  are  taxed,  there  will  be  double  taxation. 
To  prevent  this  the  legislature  provided  that,  if  the  entire  capital  stock  was 
in  the  territory  and  assessable,  the  shares  should  be  exempt.  The  converse 
of  this  would  be  true,  that,  if  the  capital  stock  was  not  assessable,  the  shares 
would  be  subject  to  taxation.  If  the  capital  stock  was  not  within  the  terri- 
tory, and  therefore  not  assessable,  or  if  it  was  exempt  from  taxation  by  law, 
the  result  would  be  the  same,  and  the  shares  would  be  subject  to  taxation. 
National  bank  shares  are  taxable,  but  the  right  to  tax  them  is  subject  to  the 
condition  that  the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed  uoon 
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other  moneyed  capital  in  the  hands  of  .individual  citizens.  Section  5219,  Rev. 
St.  U.  S. 

How  is  other  moneyed  capital  in  the  territory  taxed?  This  is  the  first 
thing  to  be  determined,  in  order  to  ascertain  if  the  taxation  of  bank  shares 
is  an  unjust  discrimination.  The  agreed  statement  of  facts  shows  that  there 
are  a  large  number  of  mining  corporations  in  the  territory,  whose  entire  cap- 
ital stock  is  invested  in  assessable  property,  and  that  part  of  said  property 
consists  of  mining  claims,  assessed  for  taxation  at  the  rate  of  five  dollars  per 
acre,  without  regard  to  market  value.  The  capital  stock  being  assessable, 
and  subject  to  taxation,  the  shares,  which  merely  represent  such  capital  stock, 
are,  and  ought  to  be,  exempt.  Otherwise  the  same  property  would  be  taxed 
twice  for  the  same  year.  But  if,  for  any  reason,  the  capital  stock  of  these 
corporations  could  not  be  reached  for  taxation,  then  the  shares  would  become 
assessable,  under  the  statute  of  the  territory.  National  bank  stock  is  in  that 
condition.  It  is  not  subject  to  taxation.  It  is  represented*  by  government 
bonds,  whicli  are  exempt,  and  hence  bank  shares  are  assessable,  the  same  as 
the  shares  in  other  corporations  whose  capital  stock  is  not  invested  in  the 
territory;  and,  in  order  to  show  an  unjust  discrimination  against  bank  shares, 
it  would  be  necessary  to  sliow  that  the  taxation  of  such  shares  resulted  in  a 
higher  or  greater  tax  upon  the  money  invested  than  results  in  the  taxation 
of  the  capital  stock  of  these  corporations  whose  capital  stock  is  assessable  in 
the  territory.  It  is  immaterial  whether  the  taxi)tion  is  upon  the  shares  or 
upon  the  capital  stock,  if  the  tax  upon  the  money  invested  is  equal. 

Mining  claims  are  rcid  estate,  and  it  is  legal  for  national  banks  to  purchase 
and  to  hold  such  claims.  If  other  corporations  invest  in  such  claims,  and 
they  are  taxed  at  the  rate  ot  five  dollars  per  acre,  without  regard  to  the  mar- 
ket value,  there  is  no  unjust  discrimination  against  national  banks,  unless 
the  mining  claims  which  they  may  own  are  taxed  at  a  higher  rate.  Nothing 
of  this  kind  appears  in  the  agreed  statement  of  facts. 

It  is  said,  in  appellant's  argument,  that  it  may  be  safely  asserted  that  no 
corporation  formed  under  the  laws  of  Montana,  and  doing  business  in  tlje 
territory,  but  has  its  entire  capital  stock  invested  in  assessable  property  in 
the  territory,  and  tliat  the  shares  of  stock  in  such  corporations  are  exempt 
from  taxation.  Taking  this  statement  to  be  true,  it  simply  shows  that  the 
capital  stock  is  taxed,  instead  of  the  shares,  but  does  not  touch  the  proposition 
that  the  shares  ought  to  be  exempt  where  the  capital  stock  is  not  taxed. 
Suppose  the  capital  stock  is  not  in  the  territory  or  assessable  here, — and  that 
is  the  case  in  hand,-^the  fact  that  the  shares  in  other  corporations  whose 
capital  stock  is  assessable  in  the  territory  are  exempt  from  taxation  has  no 
bearing  on  the  question.  The  inquiry  is  as  to  an  unjust  discrimination 
against  bank  shares.  If  money  is  invested  in  such  shares  and  taxed  at  the 
same  rate  as  money  invested  in  mining  or  other  corporations,  then  there  can 
be  no  just  cause  of  complaint,  because  in  one  Ciise  the  money  is  taxed  as 
shares,  and  in  the  other  as  capital  stock.  There  is  no  discrimination  against  a 
bank  where  its  capital  stock  is  taxed  in  the  form  of  shares,  and  in  favor  of 
other  corporations,  whose  shares  are  exempt,  but  whose  capital  stock  is 
taxed.  In  either  case  the  moneyed  capital  of  the  corporation  is  taxed,  and  it 
does  not  m^ike  much  difference  by  what  name  it  is  called.  It  would  be  an 
unjust  discrimination  in  favor  of  national  banks  not  to  tax  their  shares,  (their 
capital  stock  being  exempt,)  while  at  the  same  time  subjecting  to  taxation  the 
capita]  stock  of  other  corporations  whose  entire  capital  stock  is  invested  in 
assessable  property  in  the  territory.  Shares  in  nationiil  banks  are  taxable, 
even  though  the  entire  capital  stock  is  invested  in  United  Statps  bonds,  which 
are  exempt  from  taxation.  Van  Allen  w  Assessors,  3  Wall.  573;  People  v. 
Commissioners,  4  Wall.  244.  It  is  not  shown  that  the  entire  capital  stock 
of  the  bank  of  the  appellant,  or  that  any  part  of  such  stock,  is  invested  in  as- 
sessable property  in  Montana,  whereby  its  shares  of  stock  become  exempt. 
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The  board  of  co mm ifss loners  of  each  county  sits  as  a  board  of  equalization 
to  hear  complaints  and  to  adjust  and  to  equalize  taxation,  but  it  is  not  shown 
that  the  bank  or  the  appellant  ever  appeared  before  such  board  to  have  the 
assessment  on  these  shares  reduced  or  remitted,  or  to  show  that  there  was  a 
discrimination  against  the  bank  in  assessing  these  shares.  If  it  had  been 
shown  there,  or  here  in  the  agreed  statement  of  fact,  that  the  Ciipital  stock 
of  the  bank  was  invested  in  assessable  property  in  the  territory,  or  that  it 
owned  propei-ty  in  the  territory  which  had  been  assessed  at  a  higher  rate  than 
that  of  similar  property  belonging  to  other  corporations  in  the  territory,  or 
that  such  deductions  had  not  been  made  as  had  been  allowed  to  such  other  cor- 
porations, then  there  would  have  been  just  cause  of  complaint.  If  there  were 
no  deductions  to  be  made  from  the  amount  of  the  tax,  the  tax  would  be  legal, 
even  though  the  statute  prohibited  the  making  of  authorized  lawful  deduc- 
tions.    The  denial  of  a  right  is  no  injury  to  him  who  has  no  right  to  enforce. 

Says  Justice  Miller  in  Supervisors  v.  Sta^tUey,  105  U.  8.  311:  "What  is 
there  to  render  it  [the  statute  of  New  York]  void  as  to  a  shareholder  in  a  nar 
tional  bank  who  owes  no  debts  which  he  can  deduct  from  the  assessed  value 
of  his  shares.  The  denial  of  this  right  does  not  affect  him.  He  pays  the 
same  amount  of  tax  that  he  would  if  the  law  gave  the  right  of  deduction. 
He  would  be  in  no  better  condition  if  the  law  expressly  authorized  him  to 
make  the  deduction.  What  interest  has  he  in  a  question  that  only  affects 
others?  Why  should  he  invoke  the  protection  of  the  act  of  congress  in  a  case 
where  he  has  no  rights  to  protect?" 

The  statute  of  the  territory  is  not  invalid  because  it  subjects  bank  shares 
to  taxation,  and  exempts  the  shares  of  other  corporations.  In  order  to  affect 
its  validity,  it  would  be  necessary  to  show  that  there  is  an  unjust  discrimina- 
tion in  the  amount  of  the  tax  upon  the  money  invested  in  bank  shares,  and 
money  invested  in  the  shares  of  other  corporations  in  the  territory;  and  this 
cannot  be  shown  while  it  appears  that  in  one  case  the  money  is  taxed  at  equal 
rates,  as  shares,  and  in  the  other,  as  capital  stock  invested  in  the  territory. 

The  appellant  has  no  legal  interest  in  the  question  as  to  how  money  in- 
vested in  other  corporations  in  the  territory  is  taxed,  unless  he  can  show  that 
his  money,  invested  in  bank  shares,  is  taxed  at  a  greater  rate;  thereby  mak- 
ing an  unequal  discrimination  against  his  investment.  Such  discrimination 
does  not  appear,  for  the  following  reasons:  (1)  It  is  not  shown  that  the  bank 
has  any  of  its  capital  stock  invested  in  assessable  property  in  Montana.  (2) 
It  is  not  shown  that  it  is  the  owner  of  any  mining  claims,  taxed  at  a  greater 
rate  than  the  mining  claims  of  other  coiporations  in  the  territory.  (3)  It  is 
not  shown  that  any  deductions  were  denied,  in  taxing  the  bank  shares,  that 
were  allowed  to  other  corporations  in  the  territory.  (4)  It  is  not  shown  but 
what  the  taxation  of  bank  shares  is  just  equivalent  to  the  taxation  of  other 
corporations  whose  entire  capital  stock  is  invested  in  assessable  property  in 
the  territory.  (5)  It  does  not  appear  that  money  invested  in  bank  shares  is 
subjected  to  any  higher  or  greater  rate  of  taxation  than  any  other  moneyed 
capital  invested  in  the  territory^  (6|  On  the  contrary,  it  does  appear  that,  if 
the  entire  capital  stock  is  assessable  in  the  territory,  the  shares  which  repre- 
sent such  stock  ought  to  be  exempt,  and  that,  if  the  capital  stock  is  exempt, 
for  any  reason,  the  shares,  in  order  that  there  may  be  no  discrimination  in 
their  favor,  ought  to  be  taxed.  (7)  If  money  invested  in  a  national  banking 
association,  or  other  corporation,  is  taxed  at  the  same  rates  as  other  property, 
it  is  immaterial  whether  the  tax  is  levied  upon  the  shares,  which  represent  the 
capital  stock,  or  upon  the  capital  stock  itself.  In  either  case  the  same  result 
is  arrived  at,  and  the  money  invested  is  subject  to  the  same  and  equal  taxa- 
tion. (8)  The  right  to  form  banking  associations  being  a  privilege  of  great 
value,  by  means  of  which  large  profits  are  earned  for  the  shareholders,  this 
right  or  privilege  is  property,  and  the  shares  become  subject  to  taxation, 
though  the  capital  stock  is  exempt;  and  so  a  banking  association  lias  the  same 
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relation  to  the  statute  of  the  territory  as  would  any  other  corporation  whose 
capital  stock  was  not  invested  in  assessable  property  in  the  territory,  in  which 
case  the  shares  would  be  subject  to  taxation. 
The  judgment  is  affirmed,  with  costs. 


(6  Mont.  318) 

Beck  v.  Beck. 

(Supreme  Oouri  of  Montana.    January  5,  1887.) 

1.  Husband  and  Wife  —  Divorce— Advisory  Verdict  Set  Aside — Rev.  St.  Mont,  § 

508. 

Under  Rev.  St.  Mont.  ?  508,  divorce  c&ses  are  of  chancery  jurisdiction,  and  in  such 
cases  the  decree  must  p>roceed  from  the  chancellor,  and  verdicts  or  special  findings, 
being  advisory  in  sucli  cases,  may  be  approved  or  disregarded  as  the  conscience  of 
the  chancellor  may  demand. 

2.  Appeal— Order  Denying  New  Trial  — Pecree  Presumed  in  Accord  with  Evi- 

dence. 

On  an  appeal  from  an  order  denying  a  motion  for  a  new  trial,  there  being  no  evi- 
dence before  the  appellate  court,  the  judgment  and  decree  below  will  be  presumed 
to  be  supported  by  the  evidence  until  the  contrary  appears. 

Appeal  from  district  court,  Gallatin  county.     Divorce. 
Vivion  <&  Sheltorij  for  appellant,  Mary  E.  Beck.     Idice  <&  Armstrong  and 
/.  L,  Staats^  for  respondent,  Alonzo  M.  Beck. 

Wade,  C.  J.  This  is  an  action  for  divorce.  There  was  a  trial  before  a 
jury,  and  a  general  verdict  in  favor  of  plaintiff.  The  defendant  thereupon 
made  a  motion  for  a  judgment  in  his  favor,  notwithstanding  the  verdict  for 
plaintiff,  and  this  motion  was  granted.  The  appeal  is  from  the  judgment, 
and  there  is  no  evidence  in  the  record.  Divorce  cases  are  of  chancery  juris- 
diction, (Rev.  St.  §  508,)  and  in  such  cases  the  decree  must  proceed  from  the 
chancellor.  .Verdicts  or  special  findings  are  merely  advisory,  and  may  be  ap- 
proved or  disregarded  as  tlie  conscience  of  the  chancellor  may  demand. 

There  was  a  motion  for  a  new  trial,  and  therefore  the  evidence  is  not  be- 
fore us.  The  judgment  and  decree  ai-e  presumed  to  be  supported  by  the  evi- 
dence, until  the  contrary  appears. 

Judgment  affirmed,  with  costs. 


(2  Ariz.  239) 

Fechet  V.  Drake,  Assignee,  etc. 

{Supreme  Court  of  Arizona.    January  18,  1887.) 

Fixtures— Electric  Light  Wires— Mortgage  of  Land  on  Which  Machinery  is  Sit- 
uated. 

An  electric  light  company,  engaged  in  lighting  a  cit}',  owned  a  lot  upon  which 
the  plant  was  placed^  in  eluding -boilers,  engines,  and  dynamo.  The  conii.iany 
erected  in  the  streets  18  masts,  and  wires  were  strung  thereon,  along  which  the 
electric  current  was  conducted  to  the  electric  lamps.  Held,  that  the  wires  formed 
an  integral  part  of  the  machinery  situated  upon  the  lot,  and  passed  as  fixtures  to 
the  mortgagor  under  a  mortgage  of  the  lot,  "together  with  all  machinery,  indnd' 
ingthe  boiler,  engine,  and  dynamo  now  situated  on  said  land,  and  together  with 
all  and  singular  the  tenements,  hereditaments,  and  appurtenances  thereunto  be- 
longing, or  in  anywise  appertaining."  * 

Appeal  from  Pima  county. 

Suit  to  quiet  title  to  real  estate.  Judgment  foe  plaintiff.  Defendant  ap- 
peals. 

Hereford  &  Lovell  and  T,  L,  Stiles,  for  appellant.  Alex.  Campbell  and  C, 
C:  Stevens,  for  appellee. 

» As  to  what  are  fixtures,  see  Kile  v.  Giebner,  (Pa.)  7  Atl.  Rep.  154;  Roddy  v.  Brick, 
(N.  J.)  6  Atl.  Rep.  806;  Cooper  v.  Johnson,  (Mass.)  9  N.  E.  Rep.  33,  and  note;  McNally 
V.Connolly,  (Cal.)  11  Pac.  Rep.  320;  Nigro  v.Hatch,  (Ariz.)  11  Pac.  R^p.  177;  Fuirhv. 
Winston,  (Tex.)  1  S.  W.  Rep.  627. 
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Barnes,  J.  Plaintiff  in  this  case  seeks  to  quiet  title  to  real  estate  men- 
tioned in  his  complaint.  He  derives  his  title  from  a  judgment  sale  under  a 
decree  of  foreclosure  of  a  mortgage.  The  mortgage  was  executed  August  8, 
1888,  and  the  sheriff's  sale  under  a  decree  of  foreclosure  was  made  June  2, 
1885,  and,  after  time  of  redemption  had  expired,  a  <1eed  was  executed  and 
delivered.  On  April  1,  A.  D.  1885,  defendant  became  the  assignee  in  insolv- 
ency of  the  mortgagee. 

The  question  in  this  case  is  whether  the  property  in  question  passed  by  the 
mortgage,  or  remained  in  the  mortgagor,  and  passed  by  the  assignment,  un- 
der the  insolvency  proceedings,  to  defendant,  Drake.  The  record  shows  that 
an  electric  light  company  had  been  organized,  and  was  engHged  in  lighting 
the  city  of  Tucson  by  that  means;  that  in  1883  the  company  purchased  lot  2, 
in  Tucson,  of  one  Wilkins,  for  the  purpose  of  placing  and  constructing  an 
electric  plant  thereon  so  as  to  light  said  city  thereby;  that,  after  the  purchase 
of  said  lot,  such  plant  was  constructed,  including  boilers,  engines,  dynamo, 
and,  as  a  necessary,  integral,  and  ordinary  part  of  such  plant,  there  was  erected 
in  the  streets  of  the  city  18  masts,  and  wires  were  strung  thereon,  along  which 
the  electric  light  current  ran  so  as  to  conduct  the  same  to  the  electric  lamps 
located  in  the  different  parts  of  tlie  city,  and  so  light  the  same.  The  said 
wires,  so  strung,  were  attached  to  the  building  on  said  lot,  and  to  the  dynamo 
therein,  and  thereby  the  current  was  completed.  To  cut  the  wires,  or  by  any 
means  destroy  such  connection,  rendered  the  whole  plant  useless  for  that  pur- 
pose. The  mortgagee  conveyed  said  lot,. "together  with  all  machinery,  in- 
cluding the  boiler,  engine,  and  dynamo  now  situated  on  the  said  land,  and  to- 
gether with  all  and  singular  the  tenements,  hereditaments,  and  appurtenances 
thereunto  belonging,  or  in  anywise  appertaining. "  The  only  question  here  is 
whether,  by  this  mortgage,  there  passed  to  the  mortgagee  the  wires  so  strung 
along  said  mtists.  Defendant  insists  that  tlie  same  did  not  pass,  and  that  he 
may  cut  such  wires,  and  treat  the  same  as  the  personal  property  of  the  mort- 
gagor. Plaintiff  insists  that  the  whole  plant,  including  the  wires  so  strung, 
passed  by  the  mortgage. 

This  raises  a  very  important  question.  It  is  urged  that  the  said  wires  are 
a  fixture  to  the  lot,  and  as  such  pass  by  the  mortgage.  There  is  great  confu- 
sion in  the  books  in  the  definition  of  the  term  "fixtures."  It  is  held  to  de- 
note "such  articles  of  a  chattel  nature  as,  when  once  annexed  to  the  realty, 
may  not  be  removed  by  the  party  annexing  them,  as  against  the  owner." 
Ewell,  Fixt.  1,  and  cases  cited.  On  the  other  hand,  just  the  reverse  is  held 
to  be  the  true  definition;  that  is,  chattels  annexed  that  ma/ be  removed,  etc. 
Ferard,  Fixt.  2,  and  cases  cited.  It  is  difiicult  to  determine  in  which  of  the 
above  senses  it  is  most  frequently  employed. 

"A  fixture  is  an  article  which  was  a  chattel,  but  which,  by  being  physically 
annexed  or  affixed  to  the  realty,  became  accessory  to  it,  and  a  part  and  parcel 
of  it."  This  definition  is  sustained  by  all  the  authorities.  Amos  &  F.  Fixt. 
11.  "Things  fixed  in  a  greater  or  less  degree  to  the  realty."  2  Kent,  Comm. 
345,  note  a.  "Anything  annexed  to  the  freehold. "  2  Smith,  Lead.  Gas.  239, 
note.  In  Teaff  v.  Hewitp,  1  Ohio  St.  511,  the  court  discuss  this  whole  ques- 
tion: "The  term  *  fixture,'  in  the  ordinary  signification,  is  expressive  of  the 
act  of  annexation,  and  denotes  the  change  which  has  occurred  in  the  nature 
and  legal  incidents  of  the  property;  and  it  appears  to  be  not  only  appropriate, 
but  necessary,  to  distinguish  this  class  of  property  from  movable  property 
possessing  the  nature  and  incidents  of  chattels." 

The  fact  that  there  are  exceptions  to  the  rule  in  favor  of  tenants  as  against 
landlords,  and  in  favor  of  trade,  does  not  change  the  definition.  Qaic- 
quid  plantatur  solo,  solo  cedit,  was  the  maxim  of  the  common  law;  and, 
as  between  vendor  and  vendee,  and  mortgagor  and  mortgagee,  remains  to- 
day unchanged.  Co.  Litt.  53;  2  Smith,  Lead.  Cas.  114;  2  Kent,  Comm. 
note  a,  345;  Elwes  v.  Maw,  3  East,  57.    Whichever  definition  may  be  re- 
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garded  best,  all  concur  that,  where  the  chattel  is  "fixed"  or  "annexed"  phys- 
ically to  the  soil,  it  becomes  a  part  of  the  realty. 

The  electric  light  current  was  affixed  to  the  soil  as  firmly  as  the  nature 
thereof  would  permit.  It  was  attached  physically  to  it,  and  became  a  part  of 
the  fixed  machinery.  To  that  extent  this  electric  light  current  is  a  fixture. 
But  it  is  contended  that,  while  this  is  so,  yet  that  a  fixture  mast  be  on  the 
land,  and  that  that  may  not  be  a  fixture  which  is  off  the  land. 

A  case  is  cited  holding  that,  where  an  engine  was  on  one  lot,  and  connected 
with  a  machine  on  another  lot,  that  the  machine  on  each  lot  is  a  fixture  on 
the  lot  on  which  it  is  constructed.  McDonald  v.  Minneapolis  Lumber  Co,,  9 
N.  W.  Rep.  765.  That  is  not  this  case.  Here  one  lot  is  devoted  to  the  main- 
tenance of  an  electric  light  plant.  Upon  it  are  erected  buildings,  and  in  them 
are  placed  motive  power  and  dynamo  by  which  an  electric  current  is  to  be 
created,  and  from  the  same  led  by  means  of  wires  annexed  thereto,  and  run- 
ning out  of  the  building,  strung  on  poles  set  up  in  the  streets  of  the  city, 
through  the  city,  to  points  wl>ere  this  light  is  needed,  and,  returning  by  the 
same  means,  are  so  connected  with  the  dynamo  as  to  complete  the  circuit,  and 
so  make  effectual  the  operation  of  a  machine  of  which  it  is  an  integral  and 
necessary  part.  It  has  a  *' right  of  way"  along  the  streets  of  the  city,  which 
is  no  more  than  a  mere  license,  and  the  license  is  subject  to  the  public  use  of 
the  streets,  and  in  no  way  affects  the  fee  to  the  same.  Such  use  of  the  streets 
is  a  public  use,  and  the  power  to  grant  such  use  is  to  be  found  in  the  same 
powers  that  grant  the  use  of  streets  to  railway  companies,  gas  companies, 
water  companies,  and  the  like.  The  mortgage  or  sale  of  a  railway  would 
carry  its  tracks  laid  in  or  across  a  highway  annexed  to  its  tracks,  on  its  ex- 
clusive right  of  way,  or  even  its  locomotives  and  cars  thereon.  Rolling  stock 
of  a  railway  is  a  part  of  the  realty  where  a  railroad  is  mortgaged,  though 
used  on  lines  not  included  in  the  mortgage.  Minnesota  Co,  y.  8t,  Paul  Co., 
2  Wall.  609,  and  see  note  to  this  case. 

The  later,  and  we  think  the  better,  doctrine  does  not  require  an  actual 
fastening  to  the  soil  as  essential  to  making  a  chattel  a  fixture.  The  third 
rule  stated  by  Mr.  Carpenter  (2  Wall.  646)  is  sustained  by  these  authorities: 
"If  the  thing'  be  essential  to  the  use  of  the  real  estate,  and  has  uniformly  been 
used  with  it,  then  it  passes,  though  not  fastened  to  it. "  Faitar  v.  Staokpole, 
6  Greenl.  157 ;  Snedeker  v.  War^-ing,  12  N.  Y.  170;  Pierce  v.  Emery,  82  N.  H. 
484;  Minnesota  Co,  v.  Bt.  Paul  Co,,  supra;  Railroad  Co,  v.  Thompson,  103 
111.  209. 

The  electric  current,  including  wires,  poles,  insulators,  and  appliances, 
was  an  essential  part  of  the  machine.  To  sever  it  was  to  destroy  it.  The 
object  of  the  law  is  to  preserve,  and  not  to  destroy.  A  machine  made  of  many 
parts,  operated  for  a  useful  purpose,  may  have  great  value.  Sever  the  parts, 
and  they  are  each  comparatively  worthless.  And  it  is  the  duty  of  the  courts, 
so  far  as  may  be,  to  so  construe  the  law  that  the  usefulness  and  value  of  such 
property  be  maintained.  In  Regina  v.  North  Staffordshire  Ry.  Co.,  3 El.  & 
£1.  392,  Lord  Gockburn  held  that  telegraph  apparatus,  consisting  of  posts 
driven  into  the  ground,  and  wires  passing  through  sockets  annexed  to  the 
posts,  but  which  wires  might  be  disconnected  from  the  posts  without  injury, 
or  displacing  them,  were  a  part  of  the  appliances  of  the  defendant  railway 
company,  and  were  fixtures,  as  they  were  so  attached  that  it  was  intended 
that  thej;  should  remain  permanently  connected  with  the  railway,  or  the 
premises  used  with  it,  and  remain  permanent  appendages  to  it  as  essential  to 
Its  operation.    Such  is  this  case. 

We  have  so  far  considered  this  as  though  it  were  an  ordinary  conveyance 
of  the  lot,  but  the  mortgage  conveyed  the  lot,  "together  with  all  the  ma- 
chinery, including  the  boiler,  engine,  and  dynamo  now  situated  on  said  lot, 
and  together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereto  belonging,  or  in  anywise  appertaining.** 
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In  Pickerell  v.  Carson,  8  Iowa,  544,  a  sale  of  "the  fixtures  and  appurte- 
nances contained  in  the  daguerreian  rooms/'  etc.,  embraced  all  such  property 
as  was  used  in  carrying  on  the  business,  such  as  maps,  pictures,  stove,  ear- 
pet,  apparatus  and  furniture,  machines  and  stock,  as  appurtenances,  and  sky- 
light, balcony,  partition,  etc.,  as  fixtures. 

The  electric  current  is,  then,  an  appurtenance  to  the  machinery  situated  on 
that  lot,  and  is  therefore  covered  by  the  language  of  the  mortgage,  even  if 
not  a  fixture.  Extra  rolls  in  a  rolling-mill,  removable  at  pleasure,  were  held 
to  be  a  part  of  the  realty  as  appurtenant  to  it.  Pyle  v.  Pennock,  2  Watts  t& 
S.  390.  A  statue  and  a  sun-dial  also.  Snedeker  v.  Warring,  12,  N.  Y.  170; 
WadUeigh  v.  Janvrin^  41  UT.  H.  503.  A  mortgage  of  a  railway,  with  its  ap- 
purtenances and  franchises,  includes  its  rolling  stock,  tools,  and  all  movable 
property  used  in  its  operation.    Railroad  Co.  v.  Thompson,  sti/pra. 

The  ingenuity  of  invention,  creating  new  appliances  for  usefulness,  con- 
stantly brings  new  facts  for  the  consideration  of  the  courts;  and  to  these  es- 
tablished principles  must  be  applied.  To  determine  whether  a  particular 
chattel  has  become  a  "fixture"  or  an  "appurtenance''  we  must  be  guided  by 
authority.  A  consideration  of  the  authorities  leads  to  the  conclusion  that  in 
each  case  it  is  a  mixed  question  of  law  and  fact,  largely  to  be  determined  by 
the  intention  of  the  parties,  and  the  uses  to  which  the  chattel  is  devoted.  In 
this  case  it  was  the  evident  intention  of  the  parties  to  make  this  electric  cur- 
rent a  part  of  the  machine  mortgaged  and  attached  to  the  land, — to  become  a 
part  of  the  realty.  We  hold,  therefore,  that  the  chattel  so  attached  passed 
with  the  mortgage. 

The  judgment  is  affirmed. 

Porter,  J.,  concurs. 


(4  N.  M.  [Gild.]  89) 

Chisum  and  others  «.  Atebs,  Adm'r,  and  others. 

(Supreme  Cowrt  of  New  Mexico,    January  20, 1S87.) 

Ebbor,  Writ  of— How  Taken. 

Where,  after  judgment  for  plaintiff  below,  defendant  moved,  in  the  lower  court, 
for  an  order  to  remove  the  cause  by  writ  of  error  to  the  supreme  court,  which  was 
f^ranted,  and  thereupon  defendant  procured  a  certified  transcript  of  the  record,  and 
filed  it  in  the  supreme  court,  but  no  writ  of  error  or  citation  was  issued  from  the 
supreme  court,  and  plaintiff  entered  only  a  special  appearance  there,  held,  that  the 
supreme  court  did  not  acquire  jurisdiction,  and  that  the  defect  was  not  remedied 
by  a  stipulation  filed  in  the  lower  court  that  the  exhibits  should  be  sent  up  without 
printing  them. 

Appeal  from  district  court,  Lincoln  county. 
Motion  to  strike  from  docket. 

Long,  C.  J.  This  is  a  proceeding  commenced  in  the  district  court  for  the 
Third  district,  sitting  in  the  county  of  Lincoln,  in  equity,  upon  a  creditors' 
bill  filed  by  John  Ayers,  administrator,  Louis  M.  Baca,  and  others,  as  com- 
plainants, against  John  Chisum,  James  Chisum,  and  others,  as  defendants. 
Snch  proceedings  were  had  that,  on  the  fourteenth  day  of  November,  A,  D. 
1885,  in  vacation,  at  chambers,  before  the  judge  of  said  court,  a  decision  in 
said  case  was  rendered  in  favor  of  the  complainants,  and  against  the  defend- 
ants. On  the  ninth  day  of  December,  1885,  Peter  Chisum  and  the  other  de- 
fendants below  filed  in  the  ofiice  of  the  clerk  of  the  Third  district  court  a 
verified  petition,  and  moved  thereon,  upon  presentation  to  said  judge,  that 
"an  order  be  granted  to  remove  said  cause  by  writ  of  error  to  the  supreme 
court  for  a  review  of  the  same."  Thereupon,  at  chambei-s,  on  said  day,  the 
judge  "ordered  that  such  writ  of  error  be  and  the  same  is  hereby  granted." 
On  the  same  day  the  following  stipulation  was  entered  into: 
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"It  Is  hereby  agreed  by  and  between  the  undersigned,  counsel  for  com* 
plainants  and  defendants  in  the  above-entitled  cause,  that  the  exhibits  on  file 
in  said  cause  shall  not  be  printed,  and  that  said  exhibits  may  be  sent  up  to 
the  supreme  court,  witli  the  printed  transcript  of  the  evidence  and  pleadings 
in  said  cause,  George  B.  Barber,  of  Counsel  for  Defendants. 

"W.  T.  Thornton,  of  Counsel  for  Complainants." 

The  plaintiffs  in  error  procured  a  transcript  of  the  proceedings  in  the  court 
below,  and  caused  the  same  to  be  certified  by  the  clerk  of  the  district  court 
for  the  Third  district,  and  filed  the  same  with  the  clerk  of  this  court,  who 
docketed  the  said  cause  as  one  pending  here. 

The  defendants  in  error,  who  were  plaintiffs  below,  appeared  in  this  cause 
specially,  for  the  purpose  only  of  the  motion  made,  and  thereon  "moved  the 
court  to  strike  this  cause  from  the  docket  as  having  been  improperly  docketed 
in  this  court,  for  the  reason  that  no  writ  of  error  has  ever  been  issued  to  bring 
this  cause  into  this  court  for  review,  and  that  no  process  has  been  issued  from 
this  court  in  this  cause  for  service  upon  said  defendants  in  error;  and  for  the 
further  reason  that  no  steps  have  been  taken  by  said  plaintiffs  in  error  to  ob- 
tain the  issuance  of  any  writ  of  error  from  this  court."  No  steps  have  been 
taken  in  the  cause  by  plaintiff  in  error  to  get  the  same  properly  before  this 
court  except  those  stated.  No  formal  or  even  informal  writ  of  error  issued, 
tested  by  any  one. .  l^oprcecipe  was  ever  filed.  No  citation  has  issued,  nor 
has  any  been  asked  for. 

In  the  case  of  Kidder  v.  Bennett,  2  N.  M.  39,  on  the  second  day  of  Jan- 
uary, A.  D.  1880,  the  supreme  court  held:  "Under  our  practice,  it  is  true  that 
a  writ  of  error  will  not  lie  in  chancery  cases," — and  express  a  regret  "that 
technical  differences  as  to  methods  of  appeal,  now  abrogated  in  many  states, 
should  continue  to  exist  in  New  Mexico." 

A  few  days  thereafter  what  is  now  section  2193  of  the  Compiled  Laws  was 
enacted  by  the  legislative  assembly.  That  section  reads  thus:  "Sec.  2193.  All 
cases,  either  in  law  or  equity,  finally  adjudged  or  determined  in  the  district 
court,  may  be  removed  into  the  supreme  court  of  the  territory  for  review, 
either  by  appeal  or  writ  of  error."  It  may  be  that  the  assembly  passed  this 
section  to  meet  the  point  suggested  in  the  foregoing  decision.  At  all  events, 
the  statute  is  in  no  manner  ambiguous.  Its  terms  are  clear  and  definite,  and 
the  section  carries  its  own  construction.  In  positive  terms,  it  applies  to  all 
cases;  and  then,  to  emphasize  that  expression,  adds,  "in  law  or  equity." 
Section  2194  provides  the  manner  in  which  the  cause  shall  be  brought  into- 
the  appellate  court:  "The  clerk  of  the  supreme  court  shall  issue  a  writ  of 
error  to  bring  into  the  supreme  court  any  cause  finally  adjudged  or  determined 
in  any  of  the  district  courts  upon  a  pnxcipe  therefor  filed  in  his  office  by  any 
of  the  partiea  to  such  cause."  Section  2199:  "Hereafter  no  writ  of  error 
shall  be  allowed  by  the  supreme  court,  except,"  etc.  These  are  plain  pro- 
visions, and  easily  understood;  and  it  was  within  the  power  of  the  legislative 
assembly  to  enact  them. 

Together  with  rule  5,  p.  5,  Supreme  Court  Kules,  they  constitute  a  proceed- 
ing in  nowise  difficult  to  comprehend. 

"Rule  5.  The  clerk  of  the  court  to  which  any  writ  of  error  shall  be  directed, 
shall  make  return  of  the  same  by  transmitting  a  true  copy  of  the  record,"  etc. 

The  writ  of  error  issues  out  of  the  supreme  court  by  its  clerk,  on  prcecipe 
filed.  In  that  way  the  record  is  brought  in.  This  record  is  here  without  any 
such  writ,  so  far  as  appears,  upon  a  mere  request  by  the  plaintiff  in  error. 

It  is  not  necessary  to  consider  whether  the  proceedings  taken  in  this  case 
should  operate  as  a  prcecipe  filed,  because  no  writ  of  error  has  in  fact  ever  is- 
sued. There  is  an  entire  absence  of  such  writ.  No  steps  have  l)een  taken, 
by  citation  or  otherwise,  to  bring  the  cause  or  defendant  into  this  court.  The 
case  stands  this  way:    A  case  appears  on  the  docket.    Its  record  was  brought 
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here  by  the  plaintiff*  acting  on  his  own  motion.  There  is  no  general  appear- 
ance for  the  defendants, — citation,  process,  or  service  of  any  kind.  By  what 
legal  means,  then,  under  such  a  record,  can  this  court  acquire  jurisdiction  to 
proceed?  Not  by  writ  of  error  and  citation,  nor  by  appearance,  for  they  are 
all  absent  in  this  case.  It  is  suggested  the  stipulation  before  set  out  may 
confer  jurisdiction.  That  stipulation  was  not  in  this  court.  It  is  no  part  of 
the  proceedings  here;  but,  on  the  contrary,  a  mere  collateral  agreement  be- 
tween the  parties  respecting  certain  exhibits,  and  does  not  purport  to  be  a 
waiver  of  any  writ  or  citation. 

In  Bacon  v.  Hart,  1  Black,  38,  in  the  supreme  court  of  the  United  States,  a 
writ  of  error  was  sued  out,  but  citation  was  not  served  on  the  defendants  in 
error,  and  the  writ  was  therefore  dismissed.  It  is  elementary  that  the  court 
does  not  take  jurisdiction,  in  the  absence  of  process  or  appearance,  or  some- 
thing equivalent  thereto.  We  hold  that  for  the  want  of  the  writ  of  error,  in 
the  absence  of  citation  or  general  appearance  by  defendant,  that  this  court 
has  no  jurisdiction  to  look  into  the  record,  but  must  sustain  the  motion  of  de^ 
fendant  on  his  special  appearance. 

The  cause  is  stricken  from  the  docket. 

Brinker  and  Henderson,  JJ.,  concur. 

(4  N.  M.  [Gild.]  172) 

MuLVEY  V.  Staab  and  others. 
(Supreme  Court  of  New  Mexico.    January  24,  1887.) 

1.  Action — Foi-.m  of — Cask  or  CJontract. 

The  complaint  alleged  that  defendants,  in  pursuance  of  a  design  to  extend  their 
business,  agreed  with  plaintiff  that  he.snoul<l  open  a  store  in  a  certain  place,  and 
that  they  would  supply  him  with  goods,  to  carry  on  the  business  ;  that,  in  reliance 
thereon,  plaintiff  abandoned  his  other  business,  and  leased  a  store  in  the  place 
named,  and  made  other  preparations  to  go  into  the  business  proposed,  but  defend- 
ants n^lected  and  refused  lo  perform  their  part  of  the  contract.  Upon  the  facts 
stated,  fiehlj  that  an  action  on  the  case  would  not  lie. 

2.  Pleading — Demurrer— Waiver. 

The  right  to  demur  is  not  waived  by  calling  for  a  bill  of  particulars. 

Appeal  from  district  court,  Bernalillo  county- 
Trespass  on  the  case.    Demurrer  to  complaint  sustained  below.    Plaintiff 

appeals. 
Bernard  Rodey  and  N,  C,  Collier,  for  plaintiff  and  appellant.     ChUders  & 

Ferffusson,  for  defendants  and  appellees. 

Henderson,  J.  Appellant,  Frank  Mulvey,  filed  in  the  office  of  the  dis- 
trict clerk  of  the  county  of  Bernalillo  a  declaration  in  case  in  the  following 
words: 

"Your  petitioner,  Frank  Mulvey,  a  resident  of  the  county  of  Bernalillo,  in 
the  said  territory,  complains  of  Edward  Spitz  and  Abraham  Staab,  partners 
in  trade  under  the  firm  name  and  style  of  Staab  &  Co.,  doing  business  as  gen- 
eral merchants  at  Albuquerque,  in  said  county, — said  Spitz  being  a  resident 
thereof,  and  said  Staab  being  a  resident  of  the  county  of  Santa  Fe,  in  said 
territory, — in  an  action  of  trespass  on  the  case,  for  that  whereas,  the  said  de- 
fendants, as  copartners,  as  aforesaid,  on  the  twenty-fourth  day  of  July,  A. 
D.  1885,  and  before  and  at  the  time  of  the  committing  of  the  grievances  here- 
inafter mentioned,  were  engaged,  at  the  said  town  of  Albuquerque,  in  the 
business  of  wholesale  dealers  in  general  merchandise,  and  wishing  to  secure 
an  increase  of  trade,  and  to  promote  their  business,  through  the  medium  of 
a  tributary  branch  retail  store  at  the  town  of  Kincon,  in  the  county  of  Dona 
Ana,  in  said  territory,  and  well  knowing  that  the  said  plaintiff  was  well  ac- 
quainted with  and  accustomed  to  carryiug  on  the  business  of  general  mer- 
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chandising  in  all  its  brandies,  and  in  consideration  thereof  proposed  to  said 
plaintiiT  to  secure  for  him  a  lease  of  a  suitable  store-room  or  building  for  the 
carrying  on  of  such  a  retail  business  at  said  town  of  Rincon.  for  the  term  and 
space  of  one  (1)  year  after  said  store-room  should  be  built  and  ready  for  occu- 
pancy, (the  same  then  being  in  course  of  construction,  and  expected  to  be  fin- 
ished and  ready  for  occupancy  within  thirty  days  then  next  ensuing,)  and  that 
the  said  plaintiff  should  go  to  the  said  town  of  Rincon,  and  carry  on  said 
business,  and  that  they,  the  said  defendants,  slwuld  supply  him  with  a  stock 
of  general  merchandise,  such  as  said  plaintiff,  in  his  discretion,  might  require, 
up  to  eight  thousand  dollars,  on  a  credit  of  forty  days  on  groceries,  and  sixty 
days  on  dry  goods  and  clothing,  with  renewals  on  any  unpaid  portion  of  any 
bill  at  the  end  of  such  terms,  on  interest  at  twelve  per  cent,  per  annum,  and 
to  continue  thereaifter,  during  such  full  term,  to  supply  him  with  such  gooils, 
wares,  and  merchandise  as  he  might  require  in  the  carrying  on  of  said  business, 
at  a  reasonable  price,  provided  that  the  plaintiff  would  purchase  all  the  goods, 
wares,  and  merchandise  which  he  miglit  require  in  said  business  from  the  said 
defendants,  for  and  during  said  full  term,  and  provided,  further,  that  said 
plaintiff  would  make  payments  to  said  defendants  as  often  as  he  had  in  his 
possession,  from  the  sale  of  such  goods,  as  much  as  one  hundred  dollars, — the 
said  plaintiff  to  make  such  profits  as  he  could  on  the  sale  of  such  goods  for  his 
own  behoof  and  benefit  during  such  term.  To  which  proposition  the  said 
plaintiff,  in  consideration  of  the  premises,  then  and  there  acceded  to  and  ac- 
cepted* and  in  pursuance  thereof,  and  at  the  special  instance  and  request  of 
said  defendants,  proceeded  to  said  town  of  Rincon,  and  for  and  on  account  of 
said  defendants  there  made  and  entered  into  a  contract  of  lease  for  the  build- 
ing or  store-room  before  mentioned,  (it  being  then  in  course  of  construction,) 
with  one  Atchinson  McClintock,  for  the  term  of  one  year  from  the  twenty- 
fourth  day  of  August,  A.  D.  1885;  and  the  plaintiff  then  and  there,  as  pre- 
liminary to  the  taking  possession  of  said  store-room  and  the  opening  of  said 
.  business,  laid  {iside  all  his  other  business  and  employment;  and  devoted  all  his 
time  and  efforts  to  such  preparations  as  would  tend  to  the  success  of  said 
business,  after  the  opening  thereof,  and  in  that  behalf  also  expended  a  large 
sum  of  money,  and  has  ever  since  held  himself  out  as  ready  and  willing  to  be- 
gin and  carry  on  the  said  business  in  accordance  with  the  terms  of  said  con- 
tract and  agreement,  and  has,  on  sundry  occasions  since  the  completion  of 
said  store-house  or  building,  and  its  being  made  fit  and  suitable  for  the  carry- 
ing on  of  said  business,  made  sundry  demands  upon  the  said  defendants  to 
furnish  him,  the  said  plaintiff,  with  the  goods,  wares,  and  merchandise  to  be 
furnished  in  accordance  with  the  terms  and  conditions  of  said  contract  and 
agreement.  Yet  the  said  defendants,  not  regarding  the  said  contract,  and 
the  terms  thereof,  and  their  obligations  to  furnish  the  goods  as  aforesaid,  have 
wholly  neglected  and  refused,  and  still  do  neglect  to  do  or  perform,  any  or  all 
of  the  provisions  in  said  contract  by  them  to  be  pei-formed;  but,  on  the  con- 
trary, did  not  and  would  not  perform  the  same,  or  any  part  thereof.  By  rea- 
son of  which  neglect  and  refusal  the  plaintiff  hath  sustained  damage  in  the 
sum  of  five  thousand  dollars;  wherefore  he  brings  suit,  and  asks  judgment  of 
this  honorable  court  for  said  sum  of  five  thousand  dollars,  his  damages,  to- 
gether with  costs  of  suit." 

After  several  motions  and  rules  to  plead  had  been  made,  the  defendant  de- 
murred to  the  declaration,  and  assigned  for  cause  the  following:  **(1)  That 
the  plaintiff  has  brought  an  action  of  trespass  on  the  case  upon  the  said  sev- 
eral supposed  promises  alleged  in  the  declaration,  when  such  an  action  is  not 
maintainable  upon  the  said  supposed  facts  in  said  declaration  mentioned; 
(2)  that  the  said  declaration  fails  to  show  any  consideration  for  the  said  sev* 
eral  supposed  promises  in  said  declaration  mentioned;  (3)  that  the  said  dec- 
laration sets  forth  and  alleges  an  undertaking  on  the  part  of  the  defendants 
that  requireii  more  than  a  year  from  the  making  thereof  and  the  performance 
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thereof;  (4)  for  other  insufflciencies  and  informHlities  contained  in  the  decla- 
ration." 

At  the  return-terra  of  the  writ  the  defendants  were  ruled  to  plead.  An 
extension  of  time  in  which  to  plead  was  granted.  Afterwards,  at  a  later 
term  of  the  court,  defendants  obtained  an  order  on  plaintiff  to  iile  a  bill  of 
particulars.  This  was  done.  Afterwards,  in  obedience  to  the  rule  to  plead, 
defendants  filed  the  demurrer  above  set  out.  The  demurrer  was  sustained, 
and,  the  plaintiff  declining  to  plead  further,  or  to  amend  declaration,  the 
cause  was  dismissed.  From  the  judgment  sustaining  the  demurrer,  and  dis- 
missing the  case,  plaintiff  appeals. 

The  action  of  the  court  in  sustaining  the  demurrer  is  assigned  as  error. 
Appellant  contends  that,  by  calling  for  a  bill  of  particulars,  defendants 
waived  their  right  to  demur.  We  do  not  think  so.  A  demurrer  is  a  legal 
exception  to  the  sufficiency  of  the  opposing  pleading  to  which  it  refers,  and 
raises  an  issue  of  law,  and  is  a  pleading  within  the  meaning  both  of  the 
statutes  and  common  law.  1  Chit.  PI.  661-663.  The  rule  to  plead  simply 
required  the  defendants  to  oppose  by  some  appropriate  defense  the  alleged 
cause  of  action  stated  in  the  declaration.  This  was  complied  with  by  saying: 
"In  legal  effect  you  have  stated  iT>  and  by  your  declaration  no  legal  ground  of 
com  p]  ai  nt  agai  n  s t  us . " 

The  demurrer  was  sustained  without  specifying  on  what  grounds.  The 
declaration  is  in  trespass  on  the  case.  Our  attention  has  been  called,  in  the 
briefs  and  oral  arguments  of  counsel,  to  many  cases,  both  English  and  Amer- 
ican, in  support  of  and  in  opposition  to  the  contention  that  tlte  facts  Jis  laid 
down  in  the  declaration  make  out  a  case  in  tort,  or  set  up  a  state  of  facts  on 
which  the  plaintiff  had  his  election  to  sue  either  in  case  for  the  tort,  or  in  as- 
sumpsit for  the  breach  of  the  contract  alleged.  In  many  instances  the  plaintiff 
has  his  election  to  bring  either  case  or  assumpsit,  but  the  rule  is  not  uni- 
versal by  any  means. 

Chitty  on  Pleadings  (vol.  1,  p.  134)  says  that  "case  will  lie  against  attor- 
neys or  other  agents  for  neglect  or  the  breach  of  duty  or  misfeasance  in  the 
conduct  of  a  cause  or  other  business,  though  it  has  been  more  usual  to  declare 
against  them  in  assumpsit;  and,  although  we  have  seen  that  assumpsit  is 
the  usual  remedy  for  neglect  or  breach  of  duty  against  bailees,  as  against  car- 
riers, wharfingers,  and  others  having  the  use  or  care  of  personal  property, 
whose  liability  is  founded  on  the  common  law  as  well  as  on  the  contract,  yet 
it  is  clear  that  they  are  liable  in  case  for  an  injury  resulting  from  their  neg- 
lect or  breach  of  duty  in  the  course  of  their  employ.  For  any  misfeasance  by 
a  party  in  a  trade  which  he  professes,  the  law  gives  an  action  upon  the  case 
to  the  party  grieved  against  him;  as  if  a  smith,  in  shoeing  my  horse,  prick 
him,  and  other  like  cases.  And  it  seems  that,  although  there  be  an  express 
contract,  still,  if  a  comm^m-lato  duty  result  from  the  facts,  the  party  may  be 
sued  in  tort  for  neglect  or  misfeasance  in  the  execution  of  the  contract." 

Appellant  cites  the  text  in  1  Chit.  PI.  135,  as  authority  for  the  action.  We 
have  examined  the  case  of  Burnett  v.  Lynch,  5  Barn.  &  C.  697,  on  which  the 
text  is  founded,  to  ascertain  the  facts  in  tliat  case,  and  determine  therefrom 
the  meaning  of  the  court  in  the  use  of  the  language  employed.  The  facts 
were,  in  substance,  these:  Burnett,  in  his  life-time,  had  executed  a  lease  for 
a  long  term,  with  covenants  to  pay  rent,  and  make  repairs  of  the  premises. 
Afterwards  he  assigned  the  lease  by  deed-poll  to  the  defendant  Lynch,  sub- 
ject to  payment  of  rent  and  making  repairs.  Lynch  failed  to  make  repairs, 
and  the  executors  of  Burnett  were  sued  in  covenant  for  the  breaches  of  the 
covenant  contained  in  the  lease.  A  judgment  for  a  large  sum  was  recovered 
against  them.  The  executors  thereupon  brought  case  against  Lynch  as  the 
assignee  of  the  lease.  The  question  of  the  remedy  was  learnedly  discussed. 
There  was  no  covenant  by  Lynch  under  the  deed-poll  by  whfeh  he  secured 
the  benefit  and  enjoyment  of  the  lease,  and  consequently  it  was  determined 
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that  an  action  of  covenant  would  not  lie.  It  was  contended,  on  behalf  of 
Lj'nch,  that,  if  he  could  be  held  liable  at  all  on  the  facts  stated,  the  remedy 
was  either  covenant  or  assumpsit,  as  there  was  an  entire  absence  of  every 
element  of  tort.  There  was  no  express  contract,  either  written  or  oral,  to 
the  effect  that  Lynch  sliould  pay  the  rent  and  make  the  repairs.  The  court, 
however,  held  that  there  was  a  comvion-law  duty  imposed  on  Lynch,  as  fia- 
signee  of  the  lease,  the  benefit  of  which  he  had  enjoyed,  to  pay  the  plaintiffs 
such  sum  as  they  had  been  compelled  to  pay  the  lessor  on  account  of  the 
breaches  of  the  covenant. 

The  court  upheld  the  action  on  the  ground  that  defendant  had  committed  a 
breach  of  duty  not  growing  out  of  thecontract,  but  out  of  his  situation  and  re- 
lation to  the  assignor  of  the  lease.  It  may  be  stated,  as  a  general  rule,  that 
trespass  on  the  case  will  lie  in  all  classes  of  contnicts,  either  express  or  implied, 
where,  by  the  common  law,  a  duty  or  obligation  is  imposed  beyond  the  terms 
of  the  contract,  and  by  the  failure  or  refusal  to  perform  such  duty,  or  by 
reason  of  the  negligent  or  unskillful  performance  of  which  an  injury  has 
arisen.  The  contract,  in  such  cases,  may  be  stated  as  inducement,  and  the 
gravamenot  the  charge  the  neglect  to  perform  the  common-law  duty  imposed. 
Where  the  breach  of  the  contract  is  the  gist  of  the  action,  case  will  not  lie. 
Leyge  v.  Tucker,  1  Hurl.  &  X.  498.  Where  case  can  be  maintained,  the  gist 
of  the  action  must  be  the  tort  complained  of.  Oovett  v.  Radnidge,  3  East, 
62.  Where  the  foundation  of  the  action  is  a  contract,  in  whatever  way  the 
declaration  is  framed,  it  is  an  action  of  assumpsit;  but,  where  there  is  a  duty 
lUtra  the  contract,  the  plaintiff  may  declare  in  case.    Legye  v.  Tucker,  supra. 

Here  a  contract  is  stated  by  way  of  inducement,  and  the  true  question  is 
whether,  if  that  were  struck  out,  any  ground  of  action  would  remain.  There 
is  no  duty  independently  of  the  contract,  and  therefore  it  is  an  action  of  as- 
sumpsit, Williamson  v.  Allison,  2  East,  452.  An  action  on  the  case  will 
not  lie  for  the  mere  breach  of  a  contract.  Woods  v.  Finnis,  7  Exch.  363.  The 
distinction  between  the  two  forms  of  action  must  be  preserved  wherever  the 
common-law  svstem  of  pleading  prevails.  See  Tinkham  v.  Heyworth,  31  111. 
519;  Hyde  v. Moffat,  16  Vt.  271. 

The  defendants  were  merchants,  not  owing  any  particular  duty  or  obliga- 
tion to  the  plaintiff  or  the  public,  independently  of  their  contract  duties. 
They  were  not  of  the  class  of  carriers  of  persons  upon  whom  the  common  law 
devolves  an  obligation  or  duty,  the  failure  or  refusal  to  perform  which  would 
ground  an  action  in  tort. 

The  demurrer  was  well  taken,  and  the  court  committed  no  error  in  render- 
ing judgment  dismissing  the  cause  on  the  plaintiff's  declining  to  amend  or 
plead  further.  As  the  judgment  must  be  affirmed,  it  will  be  unnecessary  to 
pass  upon  the  sufficiency  of  the  other  ground  of  demurrer. 

Let  the  judgment  be  affirmed;  and  it  is  so  ordered. 


(6  Mont.  319) 

Chevrier  V.  Robert. 

{SuprevM  Ooufi  of  Montana.    January  II,  1887.) 

Statute  of  Ltmitations— Conflict  of  Laws— Debt. 

R.  contracted  a  debt  in  Canada.  Afterwards  he  removed  to  Nevada,  and  there  re- 
mained until  an  action  would  have  been  barred  by  the  law  of  Nevada.  He  then 
emigrated  to  the  territory  of  Montana.  Ileldj  that  the  statute  of  limitations  of 
Nevada  constitutes  no  defense  to  an  action  brought  again:it  R.  in  Montana. 

Appeal  from  district  court,  Silver  Bow  county. 

Action  on  a  judgment.  Judgment  for  defendant  on  plea  of  the  statute  of 
limitations.     Plaintiif  appealed. 

William  Scdllon  and  W,  W.  Dixon,  for  appellant.  W,  F.  Sanders,  for  re- 
spondent 
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McLeary,  J.  This  appeal  is  taken  on  the  judgment  roll,  and  presents  but 
one  question,  viz.,  whether  plaintiff's  action  is  barred  by  the  provisions  of  the 
statute  of  limitations.  Rev.  St.  §  55,  p.  50.  The  action  is  on  a  judgment 
rendered  at  Montreal,  in  the  dominion  of  Canada,  in  favor  of  the  appellant, 
and  against  the  respondent,  on  the  sixth  day  of  November,  1877.  The  de- 
fendant, by  his  answer,  and  the  amendment  thereto,  denied  some  of  the  alle- 
gations of  the  complaint,  and  pleaded  the  statute  of  limitations,  (section  55, 
Code  Civil  Proc.,)  claiming  that  he  had  resided  in  the  state  of  Nevada  from 
May,  1876,  until  November,  1884,  and  that  the  cause  of  action  sued  on  arose 
in  Nevada;  .that  the  statute  of  limitations  of  Nevada  had  run  against  plain- 
tiff's action;  and  that,  being  barred  there,  plaintiff's  action  was  also  barred 
here.  The  case  was  tried  by  the  court  without  a  jury,  and  findings  were 
filed.  The  court  found  that  all  the  allegations  of  plaintiff's  complaint  had 
been  proved,  but  found  in  favor  of  the  defendant  on  his  plea  of  the  statute  of 
limitations,  and  dismissed  the  action. 

It  is  conceded  by  counsel  for  respondent  that  the  Canadian  judgment 
could  have  been  sued  upon  in  the  dominion  of  Canada  at  any  time  after  its 
rendition,  and  no  question  is  made  whether  or  not  a  cause  of  action  arose  in 
Canada  before  the  respondent  emigrated  to  Nevada.  It  is  not  necessary  to 
consider  any  question  arising  under  that  view  of  the  case. 

The  only  question  then  arising  for  discussion  by  this  court  is  this:  Whether, 
in  an  action  upon  a  demand  arising  in  Canada,  and  sued  upon  in  Montana,  a 
defendant  can  interpose  the  statute  of  limitations  of  Nevada,  on  the  ground 
that  since  the  cause  of  action  arose,  he  had  resided  in  Nevada  long  enough 
for  the  statute  of  limitations  of  Nevada  to  bar  the  demand.  This  question 
was  decided  by  the  court  below  in  the  affirmative,  and  on  this  ground  alone 
judgment  was  therein  rendered  for  the  respondent. 

Section  55  of  the  Montana  Code  of  Civil  Procedure  reads  as  follows:  "When 
the  cause  of  action  shall  have  arisen  in  any  other  state  or  territory  of  the 
United  States,  or  in  any  foreign  country,  and  by  the  laws  thereof,  an  action 
cannot  be  maintained  against  a  person  by  reason  of  the  lapse  of  time,  no  ac- 
tion thereon  shall  be  commenced  against  him  in  this  territorv."  Rev.  St. 
Mont.  §  55,  p.  50. 

It  is  conceded  that  the  cause  of  action  in  this  case  would  not  be  bari-ed  in 
Canada  nor  in  Montana,  except  under  this  section,  but  that  it  would  have 
been  barred  in  Nevada  during  the  residence  of  the  respondent  in  that  state. 
Before  we  can  apply  this  statute  to  the  case  at  bar,  it  is  necessary  to  first  as- 
certain where  the  cause  of  action  arose. 

It  is  admitted  that  the  cause  of  action  first  arose  in  Canada.  Did* it  arise 
again  In  Nevada?  If  so,  it  also  .arose  again  in  Montana,  in  November,  1884. 
when  the  respondent  took  up  his  residence  here;  and  it  may  have  arisen  in  a 
dozen  other  states  or  territories  where  he  may  have  temporarily  resided,  since 
the  judgment  was  rendered  in  Canada.  We  do  not  believe  this  is  a  fair  in- 
terpretation of  the  law.  A  cause  of  action  can  arise  but  once;  and,  when  it 
once  accrues,  it  remains  in  force  until  it  is  extinguished,  or  satisfied,  or  barred 
by  statute. 

When  an  action  is  brought  in  the  courts  of  this  territory,  on  a  cause  of  ac- 
tion arising  beyond  its  limits,  and  the  statutes  of  limitation  are  invoked,  it 
is  only  necessary  to  inquire  what  are  the  statutes  of  Montana,  and,  under  sec- 
tion 55  of  the  Code  of  Civil  Procedure,  to  inquire,  further,  what  are  the  stat- 
utes of  the  state  or  country  where  the  cause  of  action  arose  or  originated,  or, 
it  may  be  expressed,  when  the  demand  was  created,  and  first  became  enforce- 
able? Any  other  interpretation  of  the  law  would  compel  the  creditor  to  trail  the 
debtor  from  one  country  to  another,  and  ascertain  how  long  he  resided  in  any 
particular  jurisdiction,  and  to  search  the  statute  books  of  every  foreign  coun- 
try through  which  he  may  have  passed,  and  wherein  he  may  have  tarried,  for 
business  or  pleasure,  to  see  if,  in  some  one  or  other  of  them,  his  debt  had  not 


Digitized  by 


Google 


704  PACIFIC  RKTORTEB,  [Mont. 

been  barred.  This  could  not  have  been  the  intention  of  the  legislature.  01* 
cott  V.  Tioga  K.  Co.,  20  N.  Y.  226.  We  believe  the  legislature  intended  that 
the  creditor  should  have  the  option  to  say  when  he  would  enforce  his  de- 
mand, and  that  the  only  statutes  he  need  to  regard  are  those  of  the  former, 
wliere  he  brings  his  suit,  and  of  the  place  where  the  debt  was  contracted. 

And.  again,  it  certainly  wjis  not  the  intention  of  the  legislature  of  Montana 
to  allow  a  man  incurring  a  debt  here  to  migrate  to  Nevada,  and  remain  there 
during  the  statutory  period,  and  return  to  this  territory,  and,  when  sued,  to 
set  up  as  a  perfect  defense  the  statutes  of  limitation  of  Nevada;  for  it  is  ex- 
pressly provided  in  section  50  of  the  Code  of  Civil  Procedure  that  "if,  after 
the  cause  of  action  shall  have  accrued,  he  [the  debtor]  depart  from  this  ter- 
ritory ^  the  time  of  his  absence  shall  not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action."  To  give  section  55  the  construction  con- 
tended for  by  the  respondent  would  make  it  directly  in  conflict  with  section 
50  just  cited;  for,  if  a  cause  of  action  arising  in  Canada  arises  again  in  Ne- 
vada, on  the  removal  to  that  state,  the  same  result  would  follow  in  a  case 
where  the  debt  originated  in  Montana.  We  must  give  such  a  construction 
to  statutes,  especially  that  contained  in  the  same  chapter  of  a  Code,  as  will 
harmonize  them,  rather  than  render  them  irreconcilably  contradictory. 

We  are  cited  by  the  respondent's  counsel  to  the  case  of  Humphrey  v.  Cole, 
reported  in  the  Chicago  Legal  News  of  first  December,  1888,  on  page  98. 
This  case  is  in  conflict  with  the  views  herein  expressed;  but  it  was  decided 
by  the  appellate  court,  which  is  not  a  court  of  last  resort;  and,  besides,  the 
decision  of  the  case  is  not  rested  on  this  ground  alone,  but  on  the  fact  that  the 
instrument  sued  on  was  more  than  20  years  past  due,  and  that  a  presumption 
of  payment  arose  from  this,  independent  of  the  statute,  and  the  further  fact 
that  the  note  stated  an  indefinite  sum,  and  was  on  that  account  not  negotiable 
paper,  and  suit  could  not  be  maintained  thereon  in  the  hands  of  an  assignee. 
For  these  reasons  we  cannot  regard  this  case  cited  as  an  authority  herein. 

We  are  also  referred  by  the  learned  counsel  for  respondent  to  the  case  of 
Osgood  V.  Artt,  10  Fed.  Rep.  365,  decided  by  Judge  Blodgett  in  the  district 
court  of  the  United  States  for  the  Northern  district  of  Illinois.  That  case 
is  directly  in  conflict  with  our  views  in  the  case  at  bar;  but  we  do  not  think 
it  was  well  considered,  and  the  meaning  of  the  opinion  is  not  satisfactory  to 
our  minds.  A  statute  similar  to  ours  (section  50]  is  construed  to  mean  **that 
the  time  a  defendant  is  absent  from  this  state,  after  the  cause  of  action  ac- 
crues, is  no  part  of  the  time  limited  for  the  commencement  of  the  action,  un- 
less  the  defendant  resides  in  another  state  or  country  long  enough  to  bar  tJie 
action  'by  the  laws  of  such  state  or  country,"  If  the  legislature  of  Illinois 
meant  anything  like  this,  it  is  passing  strajiige  they  did  not  say  so.  We  do 
not  feel  at  liberty  to  take  anything  from  or  add  anything  to  a  statute  passed 
by  the  legislature  of  Montana.  It  is,  in  our  opinion,  the  province  of  courts 
to  construe  the  laws,  and  not  to  make  them.  The  case  of  Osgood  v.  Artt,  not 
having  been. decided  by  a  court  of  last  resort,  and  the  opinion  not  being,  as 
we  think,  based  on  sound  reasoning,  cannot  be  followed. 

We  are  also  referred,  in  support  of  the  ruling  of  the  court  below,  to  the  case 
of  McCormick  v.  Blanchard^  7  Or.  235.  That  case  merely  decides  that  the 
statute  of  limitations  of  Oregon,  which  is  similar  to  ours,  began  to  run  on 
the  note  sued  on  at  the  time  the  cause  of  action  accrued  in  Illinois,  where  the 
note  was  given,  and  not  at  the  time  when  the  debtor  arrived  in  Oregon.  If 
this  case  is  in  point  at  all,  it  is  an  authority  in  favor  of  appellants. 

A  further  discussion  of  the  cases  cited  by  counsel  is  unnecessary,  as  none 
of  them  are  directly  in  point;  and  no  court  of  last  resoi*t  seems  to  have  de- 
cided the  point  directly  at  issue. 

On  all  principles  of  reason,  and  according  to  the  best-known  rules  for  the 
construction  of  statutes,  we  are  forced  to  the  conclusion  that  there  was  error 
in  the  judgment  of  the  court  below,  and  the  same  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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(36  Kan.  D5S) 

Wallace  and  another,  Partners,  etc.,  9.  Mahaffet  and  another, 

Partners,  etc. 
(Supreme  Ck>urt  of  Kansas.    January  7, 1887.) 

1.  MOBTGAOB — LiBN — RrOISTRATION — ATTACHMENT. 

The  lien  of  a  niortKage  executed  before  the  levying  of  an  order  of  attachment,  but 
not  recorded  until  afterwards,  is  prior  to  the  lien  of  the  attachment,  although  the 
attaching  creditor  may  not,  at  the  time  of  the  levying  of  his  attachment,  have  had 
any  notice  of  the  mortgage.* 

2.  Same—Failure  to  Rboord— Vauditt. 

A  mortgage  duly  executed,  but  not  recorded,  is  not  void.  It  is  valid  as  between 
the  parties  thereto,  and  as  to  all  others  who  have  actual  notice  thereof;  and  bysuch 
a  mortgage  a  valid  interest  in  the  mortgaged  property — a  valid  lien  thereon — passes 
from  the  mortgagor  to  the  mortgagee,  although  the  records  may  not  show  it;  and 
an  attaching  creditor  of  the  mortgagor  can  attach  only  the  real  interest  of  the  mort- 
gagor, and  cannot  attach  the  interest  in  the  mortgaged  property  which  has  already 
passed  from  the  mortgagor  to  the  mortgagee.^ 
(SyUabus  by  the  Qourt.) 

Error  from  Anderson  county. 

Johnson,  Poplin  d  Johnson,  for  plaintiffs  in  error.  Z.  IT.  Kirk,  for  de- 
fendants in  error. 

Valentine,  J.  This  was  an  action  commenced  in  the  district  court  of 
Anderson  county,  Kansas,  on  November  12, 1883,  by  George  T.  Wallace  and 
Charles  W.  Lyman«  partners  as  the  Northwestern  Forwarding  Company, 
against  W.  G.  iMahaffey,  J.  C.  Slutz,  and  J.  W.  Slutz,  partners  as  Mahaffey, 
Slutz  &  Co.,  to  recover  $1,707.30.  On  the  same  day  an  order  of  attachment 
was  issued  in  the  case,  and  levied  upon  the  K.  E.  \  of  section  22,  township 
21,  range  19,  in  said  county.  On  March  3,  1884,  Joseph  Slutz  was  made  a 
party  to  the  action,  and  he  then  filed  his  answer,  setting  forth  a  note  and 
mortgage  executed  to  himself  on  March  13,  1883,  by  J.  W.  Slutz,  for  $800. 
This  mortgage  covered  the  same  land  as  that  attached,  and  was  recorded  on 
March  13, 1883,  one  day  after  the  attachment.  The  case  was  tried  before  the 
court  without  a  jury,  and  the  court  uiade  special  findings  of  fact  and  conclu- 
sions of  law,  and  upon  the  same  rendered  judgment  in  effect  that  the  lien  of 
the  mortgage  was  prior  and  superior  to  that  of  the  attachment;  and  of  this 
ruling  the  plaintiffs,  who  are  also  plaintiffs  in  error,  now  complain. 

It  is  admitted  by  the  parties  that  the  only  question  to  be  considered  in  this 
case  is  whetben*  the  lien  of  a  mortgage  executed  before  the  levying  of  an  order 
of  attachment,  but  not  recorded  until  afterwards,  is  prior  to  the  lien  of  the 
attachment  or  not.  It  is  claimed  that  the  lien  of  the  defendants'  mortgage  is 
the  prior  lien,  while  the  plaintiffs  claim  the  reverse.  The  defendants,  as  au- 
thority for  their  claim,  cite  the  case  of  Holden  v.  Garrett,  23  Kan.  98,  and 
the  numerous  cases  there  cited;  while,  on  the  other  hand,  the  plaintiffs  cite, 
as  authority  for  their  claim,  the  following  cases:  Brown  Y.Tuthill,  1  G. 
Greene,  190;  Hopping  y.  Burnam,  2  G.  Greene,  39;  Parker  v.  Miller,  9 
Ohio,  108;  Holliday  v.  Franklin  Bank,  16  Ohio,  634;  White  v.  Denman,  1 
Ohio  St.  110;  Bloom  v.  Noggle,  4  Ohio  St.  45;  Stoioe  v.  Meserve,  13  N.  H.  46: 
Carter  v.  Champion,  8  Conn.  549;  Coffin  v.  Ray,  1  Mete.  212;  People  v.  Cam- 
eron, 2  Oilman,  468;  Tyrell  v.  Rountree,  7  Pet.  465. 

The  statutes  under  which  the  most  of  the  foregoing  decisions  were  made 
are  not  like  ours,  and  therefore  the  decisions  cannot  be  entirely  applicable  to 
this  case;  and  the  decisions  made  in  the  last  four  cases  do  not  seem  to  have 
any  application  whatever  to  this  case.  The  decisions  made  in  Iowa  and  Ohio 
seem  to  be  tlie  nearest  applicable  to  this  case;  but  the  correctness  of  these  de^ 
cisions  has  been  questioned  even  in  the  states  where  they  were  rendered. 

1  See  note  at  end  of  case. 
V.  12p.no.  16 — 46 
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The  case  of  Broum  v.  Tuthill,  1  Gr.  Greene,  190,  is  the  first  ease  on  the  sub- 
ject decided  in  Iowa;  and  the  decision  in  2  G.  Greene  follows  the  former  de- 
cision. Afterwards  comes  the  case  of  Norton  v.  Williams,  9  Iowa,  529,  530, 
in  which  the  court  uses  the  following  language:  "Appellants  rely  with  much 
confidence  upon  the  case  of  Brovm  v.  Tuthillt  1  G.  Greene,  190.  That  de- 
cision was  made  under  a  statute  containing  this  language:  *  No  instrument 
in  writing  that  conveys  any  real  estate  shall  be  valid,  except  between  the 
parties  thereto,  and  such  as  have  actual  notice  thereof,  until  the  same  shall  be 
deposited  with  the  recorder  for  record.*  Rev.  St.  1843,  c.  54,  §  31.  *  *  * 
Now,  we  incline  to  the  opinion  that,  under  the  statute  of  1843,  the  case  of 
Brown  v.  Tuthill  is  against  the  current  of  the  decisions.'* 

After  the  decisions  in  Ohio  in  the  cases  oi  Parker  v.  Miller  and  Holliday  v. 
Franklin  Bank,  above  cited,  were  made,  the  supreme  court  of  that  state,  in 
the  case  of  White  v.  Denman,  1  Ohio  St.  110, 115,  uses  the  following  language 
with  reference  to  this  question,  and  with  reference  to  these  and  other  cases, 
to-wit:  "If  the  question  involved  here  had  not  been  determined  by  adjudica- 
tion in  this  state,  and  affirmed  and  adhered  to  for  a  number  of  years,  a  major- 
ity  of  this  court  would  feel  constrained  to  take  a  different  view  of  it.'* 

In  the  case  of  Stowe  v.  Mesei^e,  13  X.  H.  46,  the  mortgage  was  a  chattel 
mortgage,  and  the  court  decided  that  it  had  no  validity  whatever. 

The  statute  relied  on  by  the  plaintiffs  is  section  31  of  the  registry  act,  which 
reads  as  follows:  "Sec.  31.  No  such  instrument  in  writing  shall  be  valid,  ex- 
cept between  the  parties  thereto,  ancl  such  as  have  actual  notice  thereof,  until 
the  same  shall  be  deposited  with  the  register  of  deeds  for  record." 

The  argument  made  by  the  plaintiffs  upon  this  statute  seems  to  be  almost 
conclusive.  Their  argument,  in  brief,  is  as  follows:  They  were  not  parties 
to  the  mortgage  in  question,  and  had  no  actual  notice  thereof  at  the  time  of 
the  levying  of  their  attachment,  and  the  mortgage  at  that  time  had  not  been 
filed  for  record.  Hence,  under  the  statute,  it  was  void  as  to  them ;  and  hence, 
when  their  attachment  was  levied,  they  obtained  an  attachment  lien  upon  the 
entire  estate  of  the  mortgagor,  just  the  same  as  if  no  mortgage  had  ever  been 
executed.  On  the  other  side,  however,  a  very  strong  argument  is  also  made. 
On  the  other  side,  it  is  said  that  the  mortgage,  altliough  not  recorded  at  the 
time  of  the  levying  of  the  attachment,  was  not  void;  that  it  was  good  as  be- 
tween the  parties,  and  valid  as  to  all  others  who  had  actual  notice  thereof; 
that  an  interest  in,  and  a  valid  lien  upon,  the  mortgaged  property  had  in  fact 
passed  from  the  mortgagor  to  the  mortgagee,  although  the  records  did  not 
show  it;  and  that  tlie  attachment  lien  attached  only  to  the  real  interest  of  the 
defendant  held  at  the  time  in  the  mortgaged  property,  and  did  not  attach  to 
his  apparent  interest  therein.  And  nearly  all  the  authorities  seem  to  sustain 
this  claim  of  the  defendants. 

Mr.  Drake,  in  his  work  on  Attachments,  (section  223,)  uses  the  following 
language:  "It  is  a  well-settled  principle  that  an  attaching  creditor  can  acquire 
through  his  attachment  no  higher  or  better  rights  to  the  property  or  assets 
attached  than  the  defendant  had  when  the  attachment  took  place,  unless  he 
can  show  some  fraud  or  collusion  by  which  his  rights  are  impaired."  And  in 
the  same  work  (section  245)  the  following  language  is  used:  "A  fundamental 
principle  Is  that  an  attaching  creditor  can  acquire  no  greater  right  in  attached 
property  than  the  defendant  had  at  the  time  of  the  attachment.** 

It  is  admitted  that,  at  the  time  of  the  levying  of  the  attachment,  the  mort- 
gage, although  it  had  not  yet  been  filed  for  record  or  recorded,  was  valid  as 
between  the  parties,  and  that  a  valid  lien  upon  the  property  had  already  been 
transferred  by  the  mortgage  from  the  mortgagor  to  the  mortgagee;  and  the 
defendants  claim  that  the  attachment  lien  did  not  attach  to  or  affect  the  in- 
terest which  had  already  passed  to  the  mortgagee,  but  attached  to  and  affected 
only  what  was  still  remaining  in  the  mortgagor;  that  although  the  mortgage 
may  be  considered  void  except  as  to  the  parties  thereto,  and  those  having  no- 
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tice  thereof,  still  the  attaching  creditor  merely  takes  under  one  of  the  parties, 
and  gets  no  greater  rights  or  interests  than  the  party  had  under  whom  he 
takes,  and  for  whom  he  is  substituted,  and  whom  he  represents,  and  he  takes 
nothing,  and  cannot  take  anything,  from  some  other  person  who  holds  ad- 
versely to  the  party  under  whom  he  takes.  In  attaching  the  property  he  parts 
with  nothing,  and  cannot  in  equity  claim  more  than  the  person  under  whom 
he  takes  had  a  right  to  claim. 

The  statute  of  Missouri,  requiring  instruments  in  writing  affecting  real  es- 
tate to  be  filed  for  record  in  order  Jo  be  valid,  reads  precisely  the  same  as  the 
foregoing  statute  of  Kansas  does,  word  for  word,  except  that  where  the  words 
"register  of  deeds"  occur  in  the  Kansas  statute  the  word  "recorder"  is  used 
in  the  Missouri  statute.  And  yet  the  supreme  court  of  Missouri  uniformly 
holds  that  the  interest  transferred  or  conveyed  by  an  unrecorded  deed  or 
mortgage  is  superior  and  paramount  to  the  lien  of  a  subsequently  attaching 
creditor.  Beed  v.  Oumhy^  44  Mo.  204;  Sappington  v.  OescfUi,  49  Mo.  244; 
Potter  V.  McDowell,  43  Mo.  93;  Stilltoell  v.  McDonald,  39  Mo.  283.  See,  also, 
Davis  V.  Owenhy,  14  Mo.  170;  Valentine  v.  Haf)ene7\  20  Mo.  133;  Black  v. 
Lo7ig,  60  Mo.  181. 

We  also  think  that  the  question  has  been  virtually  settled  and  determined 
in  this  state  by  the  decision  in  the  case  of  Uolden  v.  Garrett,  23  Kan.  98.  In 
that  case,  before  tlie  mortgage  was  filed  for  record,  a  judgment  lien  and  also 
an  execution  lien  had  attached  to  the  mortgaged  property.  Afterwards,  and 
before  the  sale  on  the  execution,  the  mortgage  was  recorded;  and  it  was  held 
in  that  case  that  the  lien  of  the  mortgage  whs  prior  to  the  lien  of  the  judg- 
ment and  the  execution.  Kow,  whatever  might  be  our  decision  if  the  ques- 
tion were  a  new  one,  and  presented  to  us  for  the  first  time,  we  think  it  is  best 
to  follow  that  decision;  and,  in  doing  so,  perhaps  it  would  be  proper  to  quote 
from  the  opinion  of  the  supreme  court  of  Ohio  in  the  case  of  White  v.  Den- 
man,  1  Ohio  St.  110,115,  where  the  court,  in  giving  refisons  for  following 
prior  decisions  which  the  court  did  not  approve,  and  which  were  adverse  to 
the  decision  which  we  now  render,  used  the  following  language:  "If  the 
question  involved  here  had  not  been  determined  by  adjudication  in  this  state, 
and  afiirmed  and  adhered  to  for  a  number  of  years,  a  majority  of  this  court 
would  feel  constrained  to  take  a  different  view  of  it.  But  the  decision  made 
is  based  on  a  construction  given  to  a  statute,  has  relation  to  rights  of  prop- 
erty, and,  indeed,  has  become  a  rule  of  property.  In  determining  priority 
among  creditors,  stability  and  certainty  in  the  law  are  of  the  very  first  im- 
portance. Hardships  may  sometimes  result  from  a  stern  adherence  to  general 
rules.  This  is  unavoidable  under  any  system  of  jurisprudence.  Some  bar- 
rier is  essential  to  guard  against  uncertainty.  If  judicial  decisions  are  sub- 
^ject  to  frequent  change,  it  would  disturb  and  unsettle  the  great  land-marks 
of  property.  The  certainty  of  a  rule  is  often  more  important  than  the  reason 
of  it;  and,  in  the  case  now  before  us,  we  think  that  the  maxim,  stare  decisis, 
et  non  quieta  movere,  is  the  safe  and  judicial  policy,  and  should  be  adhered  to. 
If  the  law,  as  heretofore  pronounced  by  the  court,  in  giving  a  construction  to 
the  statute,  ought  not  to  staud,  it  is  in  the  power  of  the  legislature  to  amend 
it,  without  impairing  rights  acquired  under  it. " 

The  judgment  of  the  court  below  will  be  affirmed. 

HoRTON,  C.  J.,  concurring. 

NOTE. 

MoBTG  AGS— Reoistbation.  Ah  Unrecorded  mortgage  Is  valid  between  the  parties  and 
their  heirs,  Westervelt  v.  Voorliis,  (N.  J.)  6  Atl.  Rep.  665;  Hoes  v.  Boyer,  (Ind.)  9  N. 
E.  Rex).  427;  Building  Ass'n  v.  Clark,  (Ohio,)  2  N.  E.  Rep.  846;  and  against  judgment 
creditors,  Sigworth  v.  Meriam,  (Iowa,)  24  N.  W.  Rep.  4;  and  a  subsequent  grantee 
without  consideration,  Merriman  v.  Hyde,  (Neb.)  2  N.  W.  Rep.  218;  and  one  who  takes 
with  notice,  Rowell  v.  Williams,  (Wis.)  12  N.  W.  Rep.  86 ;  Mueller  v.  Brigham,  (Wis.)  10 
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K.  W.  Rep.  366 ;  bnt  not  against  sabsequent  parchasers  or  mortgagors  without  notice, 
Yerger  v.  Bare,  (Iowa,)  8  N.  W.  Rep.  769 ;  Jackson  v.  Reid,  (Kan.)  1  Pac.  Rep.  308.  Sudi 
mortgages  have  been  held  to  be  void  in  favor  of  subsequent  purchasers  who  had  notice, 
Hoes  V.  Boyer,  (Ind.)  9  N.  E.  Rep.  427 ;  Building  Ass'n  v.  Clark,  (Ohio,)  2  N.  E.  Rep.  846. 
The  lien  of  an  unrecorded  mortgage  will  be  postponed  to  that  of  a  subsequent  judg- 
nient,  in  Massachusetts,  Roane  v.  Baker,  2  N.  E.  Rep.  601 ;  in  New  Jersey,  Westervelt, 
▼.  Voorhis,  6  Atl.  Ren.  665 ;  but  not  to  that  of  a  judgment  against  one  of  the  heirs  of  the 
mortgagor,  Id.  ' 

a4  Or.  365) 

State  v.  Wright  and  another. 
{Supreme  CbuH  of  Oregon.    January  10,  1887.) 

1.  IirroxiCATiwo  Liquors— CowanTOTiONALrrY  of  Laws— Acts  Oe.  1885 ;  Acts  Or.  1876,  J 

38,  SuBD.  4. 

Under  section  22,  art.  4,  Const.  Or.,  providing  that  no  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title,  but  the  act  revised  or  amended  shall  be  set 
forth  and  published  at  ftill  length,  the  Oregon  act  of  November  25, 1885,  providing  for 
an  increase  of  the  price  of  liquor  licenses  to  $300,  and  prohibiting  all  incorporated 
cities  and  towns  from  granting  such  licenses  for  a  less  sum,  is  void,  in  so  far  as  it 
attempts  to  amend  suudivision  4,  §  38,  Acts  1876,  granting  to  the  city  of  Astoria 
power  to  license,  tax,  regnlate>  and  restrain  bar-rooms,  drlnking-shops,  etc.,  in  said 
city,  as  the  former  act  does  not  set  forth  and  publish  the  latter  at  full  length ;  and 
a  liquor  license  granted  by  said  citj'  for  $200  is  valid.  Said  act  of  1885  is  also  void 
nnder  section  20,  art.  4,  Oonst.  Or.,  providing  that  eveiy  act  shall  embrace  but  one 
subject,  which  shall  be  expressed  in  its  title,  as  it  contains  provisions  amending  the 
act  of  incorporation  of  every  city  in  Oregon. 

2.  Same— Revenob  Bilm— Police  Power  of  State — Const.  Or.  Art.  4,  §  18. 

A  bill  providing  for  an  increase  of  the  amount  required  for  a  license  for  the  sale 

of  liquors  is  not  a  bill  for  raising  revenue,  so  that  under  section  18,  art.  4,  Const. 

Or.,  it  must  orii^nate  in  the  house,  but  an  exercise  of  the  police  power  of  the  state. 

8.  Constitutional  Law— Enactment  and  Entitling  Statute — Pen-Stroke  thbouoh 

THE  Words  ''Be  It  Enacted.*' 

A  bill  is  not  void  for  lack  of  the  enacting  clause,  when  it  appears  that  it  was  reg- 
ularly passed,  but  on  the  enrolle<i  bill  on  file  in  the  office  of  the  secretary  of  state 
appearsa  heavy  pen -stroke  through  the  words  "  Be  it  enacted,"  as  that  was  probably 
the  act  of  some  irresponsible  party,  done  without  the  authority  of  the  legislature. 

Appeal  from  Clatsop  county. 

T.  A.  McBride,  Dist.  Atty.,  for  the  State.  Raleigh  Stott  and  C.  W.  FvX- 
tofit  for  respondents,  Wright  and  another. 

Strahan,  J.  At  the  January  term,  1886,  of  the  circuit  court  of  Clatsop 
county,  defendants  were  indicted  for  the  crime  of  selling  spirituous  liquors  in 
less  quantities  than  one  gallon,  without  having  first  obtained  a  license  there- 
for. The  indictment  sets  out  a  license  issued  to  the  defendants  by  the  city  of 
Astoria,  dated  January  2,  1886,  which  purports  to  authorize  them  to  sell 
spirituous  liquora  by  retail  in  said  city  for  one  year,  for  which  privilege  they 
had  paid  the  city  of  Astoria  $200.  The  defendants  demurred  to  this  indict- 
ment for  the  following  reasons:  (1)  The  grand  jury  by  which  it  was  found 
had  no  legal  authority  to  inquire  into  the  crime  charged,  t)ecause  the  same  is 
not  triable  within  the  county;  (2)  that  the  facts  stated  do  not  constitute  a 
crime;  (3)  the  court  has  not  jurisdiction  over  the  subject-matter  charged  as  a 
crime;  (4)  that  the  indictment  contains  matter  which,  if  true,  constitutes  a 
legal  justification  and  excuse  for  the  crime  charged.  The  court  sustained  the 
demurrer,  and  the  state  appealed. 

If  the  license  issued  to  the  defendants  was  a  justification  of  tlie  sale  charged 
in  the  indictment,  then  the  ruling  of  the  court  below  was  correct;  otherwise 
the  same  is  erroneous. 

By  the  act  incorporating  the  city  of  Astoria  (Sess.  Acts  1876,  pp.  115- 
124,  §  38,  subd.  4)  the  city  of  Astoria,  through  and  by  its  common  council, 
"has  the  power  to  license,  tax,  regulate,  and  restrain  bar-rooms,  drinking- 
shops,  theatrical  and  other  exhibitions,  shows,  public  amusements:  *  ♦  * 
provided,  that  no  law,  or  part  thereof,  authorizing  any  tribunal  or  officer  of 
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Clatsop  county  to  grant  tavern  or  grocery  licetises  shall  apply  to  persojis 
vending  liquors  witbin  the  city  of  Astoria. "  It  is  evident  that  the  object  of 
this  proviso  was  to  take  from  the  county  coui-t  of  Clatsop  county  authority 
to  grant  liquor  license,  and  the  object  of  the  other  portion  of  the  provision 
quoted  was  to  confer  the  authority  upon  the  city  of  Astoria.  We  therefore 
conclude  that  the  license  set  out  in  the  indictment  was  a  complete  justifica- 
tion, unless  the  other  matters  presently  to  be  noticed  rendered  such  license 
illegal.  But  counsel  for  the  state  in  effect  contend  that  these  provisions  of 
the  charter  of  the  city  of  Astoria  have  been  changed  by  the  act  approved  No- 
vember 25,  1885,  (Sp.  Sess.  Acts,  38.)  That  act  is  entitled  "An  act  to 
amend  section  2  of  an  act  entitled  *  An  act  to  regulate  the  sale  of  spirituous, 
malt,  and  vinous  liquors,'  approved  February  17,  1885."  It  is  provided  by 
said  act  as  follows: 

"Section  1,  That  section  2  of  an  act  entitled  •  An  act  to  regulate  the  sale 
of  spirituous,  malt,  and  vinous  liquors,'  approved  February  17,  A.  D.  1885, 
be  amended  so  as  to  read  as  follows,  to- wit: 

"Sec.  2.  Every  person  obtaining  a  license  to  sell  spirituous  or  vinous  liq- 
uors shall  pay  into  the  treasury  of  the  county,  city,  or  toton  granting  such 
license  the  sum  of  three  hundred  dollars  per  annum,  and  in  the  same  propor- 
tion for  a  less  period;  or  two  hundred  dollars  per  annum,  and  in. the  same 
proportion  for  a  less  period,  for  a  license  to  sell  malt  liquors  only:  provided, 
that  no  license  shall  be  granted  for  a  less  period  than  six  months.  And  be  it 
further  provided  that  no  license  to  sell  spirituous,  malt,  or  vinous  liquors 
shall  be  granted  by  any  inoot-porated  city  or  tovm  for  a  less  sum  than  that 
hereinbefore  specified,  and  that  the  levy  and  collection  thereof  shall  be  in 
conformity  to  the  ordinances,  respectively,  of  the  cities  or  towns  aforesaid, 
and  the  revenue  thus  collected  shall  inure  to  their  exclusive  use  and  benefit." 

Cdunsel  for  the  state  claim  that  this  act  has  superseded  or  repealed  the  laws 
and  ordinances  of  the  city  of  Astoria  in  so  far  as  they  fix  different  amounts 
for  license  than  those  contained  in  this  act,  and  that  the  license  set  out  in  the 
indictment  is  illegal  for  that  reason.  This  depends  on  the  effect  to  be  given 
to  this  act. 

Counsel  for  the  defendants  claim  that,  so  far  as  it  applies  to  the  incorporated 
cities  and  towns  of  the  state,  it  is  in  conflict  with  article  4,  g  22,  of  tiie  con- 
stitution, which  provides  that  "no  act  shall  ever  be  revised  or  amended  by  mere 
reference  to  its  title,  but  the  act  revised  or  amended  shall  be  set  forth  and 
published  at  full  length. "  If  valid,  the  effect  of  this  act  iB  to  amend  the  charter 
of  every  incorporated  city  or  town  in  the  state.  It  must  be  conceded  that  the 
legislature  hiis  the  unquestioned  right  to  create  municipal  corporations,  and 
to  change  or  alter  them  at  pleasure;  but  the  manner  in  which  the  power  may 
be  exercised  is  limited  and  regulated  by  other  provisions  of  the  constitution^ 
applicable  alike  to  all  legislation  whatever.  The  section  of  the  constitution 
above  quoted  is  not  new,  but  is  to  be  found  in  the  constitutions  of  many  of 
the  states,  and  its  objects  and  meaning  are  well  understood.  One  of  the  ob- 
jects to  be  accomplished  by  it  was  to  give  notice  of  the  contents  of  the  proposed 
act,  and  to  prevent  clauses  being  inserted  of  which  the  title  gave  no  intimation, 
so  that  neither  the  members  of  the  legislature  nor  the  people  could  be  misled 
by  the  title. 

The  first  question  to  be  determined,  therefore,  is  whether  this  act  does 
either  revise  or  amend  the  charter  of  the  city  of  Astoria.  If  it  does,  there 
can  be  no  doubt  it  is  in  conflict  with  this  provision  of  the  constitution,  because 
it  is  not  claimed  that  article  4,  §  22,  of  the  constitution  was  complied  with 
in  its  enactment.  In  legislation,  amendment  means  an  alteration  in  the 
drauglit  of  a  bill  proposed,  or  in  a  law  already  passed.  Bapalje  &  L.  Law 
Diet.  tit.  "Amendment."  So  that,  if  this  act' alters  the  legal  effect  of  the 
charter  of  the  city  of  Astoria  in  a  particular  already  covered  and  provided  for 
by  the  charter,  then  it  is  to  be  taken  as  an  amendment  of  the  charter.     This 
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is.  not  a  case  where  new  and  additional  powers  are  added  by  way  of  supple- 
ment, but  the  change  or  alteration  of  an  existing  power,  and  I  think  it  is  too 
plain  for  argument  that  it  is  an  amendatory  statute. 

Said  this  court  in  City  of  Portland  v.  Stock,  2  Or.  69:  "Manifestly,  then, 
section  seven  enlarges  the  powers  previously  possessed  by  the  city  govern- 
ment,— revises  and  amends  them;  and,  if  that  section  were  valid,  the  city 
authorities  would,  afteiHhe  fifteenth  day  of  October,  1862,  perform  acts  which 
would  not  have  been  lawful  previous  to  that  date.  We  conclude,  then,  that 
the  act  of  1862  is  a  statute  which  operates  by  way  of  amendment  to  the  char- 
ter." And  so  the  act  was  held  to  be  in  conflict  with  the  constitution.  In 
this  case  the  court  was  considering  an  act  by  which  the  powers  of  the  corpo- 
ration were  souglit  to  be  enlarged.  In  the  case  now  before  the  court  the  at- 
tempted amendment  is  by  limiting  and  restricting  a  corporate  power  vested 
in  the  corporation;  but  in  principle  there  can  be  no  difference.  City  of  Port- 
land V.  Stock,  supra,  was  cited  and  approved  by  this  court  in  Dolan  v.  Bar* 
nard.  5  Or.  390. 

If  this  statute  is  an  amend.itory  one  with  respect  to  the  charter  of  the  city 
of  Astoria,  than  it  amends  every  municipal  charter  in  the  state,  if  valid. 
The  effect  would  be  that  each  charter  must  be  read  as  if  the  provisions  in 
the  act  above  quoted  were  transferred  and  copied  into  the  proper  section  re- 
lating to  the  licensing  of  the  sale  of  liquors  by  the  corporation;  for  such  would 
be  the  legal  effect.  Buttliis  construction  would  violate  section  20,  art.  4,  of 
the  constitution,  which  provides:  "Every  act  shall  embrace  but  one  subject, 
and  matters  properly  connected  therewith,  which  subject  shall  be  expressed 
in  the  title."  It  will  not  be  contended  thtit  it  would  be  competent  for  the 
legislature  by  one  act  to  incorporate  all  the  cities  and  towns  in  the  state.  If 
such  an  act  would  violate  this  provision  of  the  constitution  because  contain- 
ing more  tlian  one  subject,  would  not  an  act  which  amends  all  the  municipal 
charters  in  the  state  be  open  to  the  same  objection?  The  same  rule  would 
have  to  be  applied  in  each  case. 

King  v.  Banks,  61  Ga.  20,  is  U  case  involving  this  principle.  There  the 
legislature  piissed  an  act  incorporating  three  separate  and  distinct  corpora- 
tions, or  reviving  by  name  three  charters  which  had  become  obsolete,  and  the 
court  held  said  act  contained  more  than  one  subject,  and  declared  it  unconstitii- 
tional  for  that  reason.  Ex  parte  Gonnei-,  51  Ga.  571,  involves  the  same  prin- 
ciple, and  was  decided  in  the  same  way. 

Under  a  like  provision  in  tlie  constitution  of  Louisiana,  from  which  ours 
was  probably  taken,  it  was  held  by  the  supreme  court  of  that  state  that  the 
second  section  of  an  act  of  the  legislature,  approved  the  tenth  of  March,  1857, 
entitled  "An  act  relative  to  the  payment  of  expenses  incidental  to  the  prose- 
cution of  criminals."  which  declared  that  the  fines  and  forfeitures  to  be  col- 
lected for  the  violation  of  tlie  criminal  laws  of  the  state  shall  be  paid  into  the 
state  treasury,  was  unconstitutional,  because  it  contained  more  than  one  sub- 
ject.   Parish  of  Bossier  v.  Steele,  13  La.  Ann.  433. 

The  like  ruling  was  also  made  in  Smalts  v.  White,  4  Neb.  353;  CuUip  v. 
Sheriff  of  Calhoun  Co,,  3  W.  Va.  588;  In  re  Blodgett,  89  N.  Y.  392;  Stewart 
v.  Father  Matthew  Soc„  41  Mich.  67;  Burlington  &  M.  R.  R.  Co.  v.  Board  Co, 
Com'rs  Saunders  Co.,  9  Neb.  507;  8.C.  4  N.  W.  Rep.  240;  State  v.  Bverage, 
33  La.  Ann.  120;  Bx  parte  Thomason,  16  Neb.  238;  S.  0.  20  N.  W.  Rep. 
312. 

In  construing  a  similar  provision  of  the  constitution  of  Louisiana,  the  su- 
preme court  of  that  state  said:  "The  title  of  the  act  of  1868  is  *  An  act  to 
amend  the  first  section  of  an  act  to  incorporate  the  town  of  Monroe,  in  the 
parish  of  Ouachita,  and  to  provide  for  the  government  of  the  same,'  approved 
eighth  of  March,  1866.  The  first  section  of  the  act  to  be  amended  relates  only 
to  the  geographical  limits  of  the  town.  Under  the  title,  therefore,  to  amend 
only  the  first  section  of  the  statute  of  1866,  it  was  not  competent  to  amend 
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other  sections  of  the  same  act, — ^to  abolish  the  office  of  town  constable,  and 
transfer  the  duties  thereof  to  the  sheriff  and  his  deputies. "  Wisner  v.  Mayor 
of  Monroe,  26  La.  Ann.  598. 

It  seems  to  me  manifest  that  if,  under  such  a  title,  it  was  not  competent  to 
amend  other  sections  of  the  same  act,  for  so  much  the  stronger  reason  it  is 
not  competent  to  amend  every  city  and  town  charter  in  the  state  under  a  title 
to  amend  only  a  general  law,  and  where  none  of  said  charters  or  acts  are  in 
any  maimer  referred  to  in  the  title.  So  much  of  the  act  in  question,  there- 
fore, as  affects  or  changes  the  charter  of  the  city  of  Astoria  is  in  conflict  with 
the  constitutibn,  and  void. 

But  there  is  another  question,  so  intimately  connected  with  tliis  matter, 
and  of  so  much  public  concern,  that  I  cannot  dismiss  this  subject  without  re- 
ferring to  it.  We  do  not  find  it  necessary  to  decide  tlie  question  at  this  time, 
but  it  may  become  necessary  to  further  consider  it  hereafter.  The  qucBre  is 
whether  or  not  house  bill  No.  66,  to  wliich  the  act  already  referred  to  is 
amendatory,  ever  became  law,  and  whether  or  not  it  ever  pfissed  the  legisla- 
tive assembly.  This  is  a  question  that,  in  a  proper  case,  the  court  must  con- 
sider and  decide.    People  v.  Mahaney,  13  Mich.  481. 

The  constitution,  art.  4,  §  13,  pYovides:  "Each  house  shall  keep  a  journal 
of  its  proceedings.  The  yeas  and  nays  on  any  question  shall,  at  the  request 
of  any  two  members,  togetlier  with  the  names  of  the  members  demanding  the 
same,  be  entered  on  the  journal."  Section  18  provides;  "Bills  may  originate 
in  either  house,  but  may  be  amended  or  rejected  in  the  other."  And  section 
19  provides:  "Every  bill  shall  be  read  by  sections  on  three  several  days  in 
each  house,  unless,  in  case  of  emergency,  two-thirds  of  the  house  wiiere  the 
bill  may  be  depending  shall,  by  a  vote  of  yeas  and  nays,  deem  it  expedient  to 
dispense  with  this  rule;  but  the  reading  of  the  bill  by  sections  on  its  final 
passage  shall  in  no  case  be  dispensed  with,  and  the  vote  on  the  final  passage 
of  every  bill  or  joint  resolution  shall  be  taken  by  yeas  and  nays."  The  jour- 
nals are  therefore  the  otiicial  records  of  the  proceedings  of  each  house. 

The  act  in  question  was  known  as  "House  Bill  No.  66,"  and  passed  the 
house,  February  9,  1885.  House  Jour.  313.  The  bill  went  to  the  senate  on 
the  same  day,  when  the  rules  were  twice  suspended,  and  the  bill  read  a  first 
and  second  time  by  title;  and  the  same  was  then  referred  to  the  committee 
on  education,  with  permission  to  report  at  any  time.  Senate  Jour.  274.  On 
February  11, 1885,  the  committee  on  education  reported  the  bill  to  the  senate, 
with  a  recommendation  that  it  pass;  whereupon,  on  motion,  the  rules  were 
suspended,  and  the  bill  was  ordered  to  be  read  a  third  time  now,  and,  the 
question  being  "shall  the  bill  pass,"  and  pending  the  question,  Mr.  Siglin 
moved  that  the  bill  be  recommitted  to  the  committee  on  education  for  amend- 
ment, with  leave  to  report  at  any  time,  which  motion  prevailed.  Senate 
Jour.  386.  February  13,  1885,  the  committee  on  education  reported  as  fol- 
lows: 

'^Mr.  President:  Your  committee  on  education,  to  whom  was  referred 
house  bill  No.  66,  with  instructions  to  strike  out  section  7,  have  done  the 
same  accordingly,  and  do  now  report  the  same  back,  with  a  recommendation 
that  it  do  pass.  Height  Hall,  Chairman." 

By  unanimous  consent,  house  bill  No.  66  was  amended  as  follows:  "In 
line  7  of  section  4  strike  out  the  word  *  cost.'  In  line  9  of  section  5  to  strike 
out  all  the  balance  of  the  section  commencing  with  the  second  '  and  '  in  the 
line;"  whereupon  Mr.  Hare  moved  a  call  of  the  senate.  Senate  Jour.  418. 
When  the  bill  was  next  before  the  senate,  the  following  proceedings  were 
had:  "House  bill  No.  66  being  a  special  order  for  this  hour,  Mr.  Siglin  sub- 
mitted the  following  amendment  thereto,  which,  by  unanimous  consent,- was 
adopted,  to- wit:  'Amendment,  In  section  3,  line  5,  strike  out  th6  words 
"and  signatures;"  also  in  line  7  of  section  5  strike  out  the  word  "signature;" 
also  in  line  2  of  section  1,  after  the  word  "state"  insert  the  words  "in  less 
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quantities  than  one  quart.** '  Mr.  Hare  moved  the  previous  question  on  the 
passage  of  the  bill,  and  the  question  was:  <  Shall  the  main  question  be  now 
put?'  The  motion  prevailed.  The  question  being,  •  Shall  the  bill  pass?'  the 
roll  was  called,  with  the  following  result:  Yeas,  20;  nays,  6.  So  the  bill 
passed. "    Senate  Jour.  421, 422. 

Tlie  bill  was  returned  to  the  house,  February  14, 1885,  and  accompanying 
it  was  the  following  communication: 

*^Mr.  Speaker:  I  am  directed  by  the  president  to  inform  you  that  the  senate 
has  passed  H.  B.  No.  66,  with  sundry  amendments,  which  are  herewith  trans- 
mitted ;  and  the  same  is  herewith  returned. 

••J.  W.  Strange,  Chief  Clerk. 

'*The  amendments:  Amend  H.  B.  No.  66  as  follows:  Strike  out  section 
7.  Section  4,  line  7,  strike  out  the  word  *  cost.'  Section  5,  line  9,  commence 
with  the  word  <and,*  and  strike  out  balance  of  the  section.  In  section  5, 
line  3,  strike  out  the  words  *  and  signatures.'  In  section  5,. line  9,  strike  out 
the  word  'signatures.'  Make  sections  8,  9,  10,  and  11  read  7,  8,  9  and  10. 
In  section  1,  line  2,  after  the  words  'state,'  insert  *in  quantities  less  than 
one  gallon.' 

"Mr.  Wilcox  moved  to  concur  in  the  senate  amendments  to  Honse  Bill 
No.  66,  which  motion  prevailed.     Yeas,  44;  nays,  3."     House  Jour.  476,  477. 

It  thus  appears  from  the  senate  journal  that  that  body  ordered  section  1  to 
be  amended  after  the  word  "state,"  in  the  first  section,  by  inserting  the 
words  "in  less  quantities  than  one  quart."  As  reported  to  the  house,  and 
Inserted  in  the  bill,  the  words  are:  "In  quantities  less  than  one  gallon." 
This  discrepancy  goes  to  the  substance  of  the  bill,  and  it  is  difficult  to  see  how 
It  can  be  disregarded.  It  does  not  appear  from  the  journals  of  the  two 
houses  that  they  agreed  upon  this  bill  in  th^  present  foim,  but,  on  the  con- 
trary, that  they  disagreed.  The  senate  required  a  license  to  sell  in  quantities 
less  than  one  quart;  the  hou»e  in  quantities  less  than  one  gallon.  It  may 
therefore  be  well  questioned  whether  this  bill  ever  became  a  law.  At  the  argu- 
ment, the  court  suggested  this  point  to  the  learned  district  attorney,  who 
appeared  in  behalf  of  the  state,  and  he  wsis  disposed  to  concede  that  most 
serious  doubts  exist  on  the  question.  We  do  not  think  it  necessary  to  decide 
the  question  at  this  time,  but  have  deemed  it  proper  to  point  out  these  seem- 
ing irregularities  in  the  passage  of  this  bill,  in  order  that  the  legislative  as- 
sembly might,  if  thought  necessary,  take  steps  at  the  coming  session  to  ob- 
viate them. 

Upon  the  argument,  counsel  for  the  respondents  claimed  that  the  amenda- 
tory act  of  house  bill  No.  66  was  a  bill  for  raising  revenue,  and  that  it  should 
therefore  have  originated  in  the  house.  Const,  art.  4,  §  18.  This  is  not  a  bill 
to  raise  revenue,  but  an  exercise  of  the  police  power  of  the  state,  for  the  pur- 
pose of  regulating  a  business  that  is  detrimental  to  the  public  morals.  State 
V.  Hudson,  78  Mo.  302;  Braun  v.  City  of  Chicago,  110  111.  186;  Fletcher  v. 
Oliver,  25  Ark.  289;  City  of  East  St.  Louis  v.  Wehrung,  46  111.  392. 

It  was  also  argued  that  said  bill  was  without  an  enacting  clause,  and  was 
void  for  that  reiison.  We  have  examined  the  enrolled  bill  in  the  office  of  the 
secretary  of  state,  and  there  appears  a  single,  heavy  pen-stroke  through  the 
words,  "Be  it  enacted;"  but  this  was  doubtless  done  surreptitiously  by  some 
irresponsible  party,  and  not  by  the  authority  of  the  legislative  assembly,  and 
no  legal  effect  could  be  given  to  such  unauthorized  act.  If  the  bill  was  with- 
out an  enacting  clause,  it  could  not  be  a  law ;  but  the  mutilation  of  that  part 
of  the  bill  could  not  destroyer  defeat  the  legislative  intent  if  it  were  in  other 
respects  free  from  constitutional  objections. 

The  judgment  of  the  court  below  will  therefore  be  affiimed. 

Lord,  C.  J.,  concurs  in  the  result  upon  the  last  point  discussed  in  the 
opinion. 
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(14  Or.  363) 

Bender  o.  Bender. 

(Supreme  Court  of  Oregon.    January  10,  1887.) 

1.  Equitt— Dkcbrb— Variancr. 

A  party  must  obtain  his  decree  on  the  grounds  stated  in  his  pleading,  and  the 
proofs  must  tend  to  establish  the  material  all^ations  therein;  and  therefore,  when 
a  wife  brings  suit  against  her  husband  to  obtidn  a  decree  rescinding  a  sale  of  land 
made  to  him  by  her,  alleging  that  the  land  belonged  to  her  at  the  time  of  her  niar- 
riage,  and  that  her  husband  induced  her  to  convey  it  to  him  by  threats,  solicita- 
tions, and  undue  influence,  she  cannot  obtain  the  relief  sought  on  proof  that  the 
property  was  paid  for  from  the  joint  earnings  of  husband' and  wife,  deeded  to  her 
in  her  own  name,  and  conveyed  by  her  to  him  without  consideration. 

2.  Husband  and  Wifb— Divorce— Costs. 

In  a  suit  in  equity  for  divorce,  involving  a  question  of  title  to  community  prop- 
erty, when  both  parties  are  in  fault,  and  the  property  stands  in  the  husband's  name, 
costs  will  be  taxed  against  him,  although  the  wife  does  not  prevailin  the  suit,. 

Appeal  f  i-oiD  Clatsop  connty. 

F,  D.  Winton^  for  appellant,  J.  F.  Bender.  (7.  W.  Fulton,  for  respondent* 
C.  C.  Pender. 

Strahak,  J.  This  is  a  suit  for  a  divorce.  It  was  referred  to  J.  Q.  A.  Bowlby, 
Esq.,  to  take  the  evidence  and  report  the  same,  with  his  findings  of  fact 
thereon,  to  the  court.  Upon  the  filing  of  the  referee's  report,  the  same,  hav- 
ing been  excepted  to  by  the  plaintiff,  was  set  aside,  and  the  court  proceeded 
to  find  the  facts,  and  make  a  final  decree  in  said  suit.  The  findings  of  fact 
by  the  court  touching  the  ground  for  divorce  were  that  the  plaintiff  had  failed 
to  establish  by  the  evidence  any  sufficient  cause  for  a  divorce,  and  that  the 
conduct  of  each  of  the  parties  towards  the  other  had  been  improper.  The 
court,,  therefore,  dismissed  the  complaint,  so  far  as  concerned  the  prayer  for 
a  divorce,  from  which  part  of  the  decree  no  appeal  hiis  been  taken,  and  no 
question  touching  the  divorce  is  liow  before  us  on  this  record. 

The  plaintiff's,  complaint,  after  stating  her  causes  for  a -divorce,  further 
alleges,  in  substance,  tliat  prior  to  her  marriage  with  the  defendant  she  wtis 
the  owner  in  her  own  right  of  an  undivided  half  of  about  1(50  acres  of  land, 

in  Clatsop  county,  which  land  is  particularly  described ;  and  that  on  the 

day  of ,  187 — ,  the  defendant,  by  employing  threats,  solicitations,  and 

undue  influence,  caused  the  plaintiff  to  convey,  or  attempt  to  convey,  to  him 
her  interest  in  said  premises,  and  that  on  said  day  she  executed  and  delivered 
to  defendant  a  deed  which  purported  to  convey  to  him  her  undivided  half  in- 
terest in  said  land;  that  said  deed  was  executed  without  consideration,  while 
said  marriage  relation  existed;  and  that  the  defendant  is  the  owner  of  the 
other  half  ot  said  tract  of  land,  and  of  personal  property  of  the  value  of  1^100. 
All  of  the  allegations  of  the  complaint  are  specifically  denied  by  the  answer. 
The  court  found,  as  a  fact,  that  out  of  the  joint  earnings  of  the  plaintiff  and 
defendant  the  real  property  now  in  controversy  was  purchased;  that  said  real 
property  was  deeded  to  the  plaintiff  in  her  own  name,  and  afterwards,  at  the 
request  of  the  defendant,  was  deeded  to  him  by  the  plaintiff  without  con- 
sideration, in  order  that  he  might  hold  the  same  in  his  own  name,  and  thereby 
entitle  him  to  become  a  legal  voter  in  his  school-district,  where  said  property 
was  situated.  Upon  this  finding  of  fact  the  court  made  a  decree  requiring 
the  defendant,  within  60  days  from  the  date  of  the  decree,  to  convey  said 
property  to  the  plaintiff;  and,  in  default  of  such  conveyance,  then  that  said 
decree  operate  to  transfer  to  the  plaintiff  said  real  property,  and  stand  in  place 
of  said  deed.     From  this  part  of  the  decree  this  appeal  is  taken. 

The  part  of  the  complaint  relating  to  plaintiff's  claim  to  the  real  property, 
though  clearly  bad  on  demurrer,  {Richardson  v.  Hittle,  31  Ind.  119,)  was  not 
questioned  in  the  court  below,  and  it  will  therefore  be  assumed  to  be  sufficient 
to  support  a  decree,  if  sustained  by  the  evidence.    The  facts  are  colorably 
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stated,  but  not  in  that  clear,  distinct,  and  issuable  form  required  by  the  Code. 
But  the  complaint  alleges  one  state  of  facts  which  it  is  assumed  would  author- 
ize a  decree  in  favor  of  the  plaintiff,  namely,  that  she  owned  this  property  at 
the  time  of  her  marriage,  and  that  the  defendant,  by  employing  threats,  so- 
licitations, and  undue  influence,  caused  her  to  convey  it  to  him,  whereas  the 
court  found  that  the  property  was  purchased  by  the  joint  earnings  of  the 
plaintiff  and  defendant,  and  that  said  real  property  was  deeded  to  the  plaintiff 
in  her  own  name,  and  then  conveyed  to  the  defendant  without  consideration. 
Here  the  plaintiff  made  one  case  in  her  pleadings,  and  has  succeeded  in  obtain- 
ing a  decree  on  another  and  different  state  of  facts,  involving  the  application 
of  entirely  different  principles  of  law.  "The  maxim  that  the  decree  must  be 
secundum  allegata  as  well  as  secundum  probata,''  says  Chief  Justice  Mar* 
SHALL  in  The  Hoppet  v.  U,  S„  7  Cranch,  389,  "is  essential  to  the  due  admin- 
istration of  justice  in  all  courts."  The  rule  is  founded  in  sound  reason  and 
good  sense,  and  is,  no  doubt,  fully  applicable  to  our  present  system  of  plead- 
ings. Van  Santv.  PI.  787,  788;  Gregory  v.  Uaworth,  25  Cal.  653;  Benedict 
V.  Bray,  2  Cal.  251.  This  rule  requires  that  a  party  must  obtain  his  decree 
on  the  grounds  stated  in  his  pleading,  and  that  the  proofs  must  tend  to  estab- 
lish the  material  allegations  therein,  and  its  observance  by  the  courts' is  ab- 
solutely essential  to  the  due  administration  of  justice. 

In  the  examination  of  this  case,  therefore,  we  must  be  limited  to  the  alle- 
gations of  threats,  solicitations,  and  undue  influence  alleged  in  the  answer; 
and  we  reach  the  conclusion,  after  a  careful  examination  of  the  evidence, 
that  these  allegations  are  not  proven,  nor  does  the  evidence  tend  to  prove 
them. 

We  have  not  considered  the  question  as  to  whether  an  implied  trust  exists 
in  favor  of  the  defendant  in  the  real  property  in  controversy  or  not,  for  the 
reason  there  are  no  facts  in  the  pleadings  presenting  that  aspect  of  the  con- 
troversy. A  decree  will  be  entered  here  reversing  the  decree  of  the  circuit 
court,  and  dismissing  the  complaint  as  to  the  claim  for  the  land,  without 
prejudice.  This  being  a  suit  between  husband  and  wife,  and  it  appearing  to 
the  court  that  the  defendant  was  not  free  from  fault  in  the  inception  of  the 
controversy,  and  also  that  he  has  the  property  which  came  to  him  during  the 
marriage  in  some  sense  by  the  aid  and  assistance  of  the  plaintiff,  and  it  not 
appearing  that  the  plaintiff  has  any  means  applicable  to  their  payment,  the 
defendant  will  be  required  to  pay  the  costs  and  disbursements  of  this  suit  in 
the  court  below  as  well  as  in  this  court. 

(All  concur.) 

Ilfeld  and  others  o.  Stover. 

(Supreme  Court  of  New  Mexico.    January  5.  1887.) 

Principal  and  Agent—  Evidence  of  Agency— Gratuitous  Permission  to  Taks  Out 
License  in  Defendant's  Name. 

S.,  the  defendant,  a  member  of  a  firm  of  grocers  in  Albuquerque,  took  a  convey- 
ance of  a  store  from  E.,  in  satisfaction  of  a  debt.  E.  had  a  stock  of  liouor  in  the 
building,  and  requested  S.  to  let  him  take  out  a  license  in  S.'s  name,  in  order  to 
retail  the  same,  to  which  S.  consented,  and  the  license,  when  so  taken  out,  was 
posted  conspicuously  on  the  premises.  S.'s  permission  was  gratuitous,  and  he  had 
DO  interest  m  the  business ;  and  he  never  ratified  any  act  of  S.  as  his  agent.  I.  <fe 
Co.,  the  plaintiffs,  were  another  firm  of  grocers  in  the  same  town,  and  their  place 
of  business  was  within  two  blocks  of  defendant,  and  connected  with  his  firm  by 
telephone.  E.  purchased  a  bill  of  goods  of  plaintiffs,  representing  himself  as  the 
agent  of  defendant,  S.,  and  the  bill  wa.«j  entered  in  plaintifls'  books  as  sold  to  S.  The 
bill  was  not  presented  to  S.  for  more  than  a  year  after  it  was  bought.  Held^  no 
agency,  express  or  implied,  was  shown  as  existing  l^etween  E.  and  S.,  on  which 
plaintiffs  could  recover  against  S.  for  the  goods  sold  by  them  to  E. 

Appeal  from  district  court,  Bernalillo  county. 

Bell  <k  Field,  (Neill  B,  Field,  of  counsel,)  for  appellants,  Ilfeld  &  Co. 
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Wm,  H.  Whiteman,  for  appellee,  Stover. 

Henderson,  J.  Appellants,  llfleld  &  Co.,  brought  assumpsit  agcoinst  ap- 
pellee, Stover,  in  the  district  court  of  Bernalillo  county,  to  recover  the  price 
of  a  bill  of  goods,  consisting  of  groceries,  liquors,  etc.,  sold  and  delivered  by 
them  to  one  William  Eront,  as  the  agent  of  Stover.  The  amount  claimed 
was  $363.  The  jury  having  been  discharged  under  a  stipulation  filed  in  the 
cause  before  the  conclusion  of  the  trial,  the  issue  was  tried  by  the  court, 
with  a  finding  and  judgment  for  the  defendant.  The  finding  for  the  defend- 
ant is  assigned  as  error,  and  presents  the  only  question  for  our  consideration. 

The  facts  may  be  stated,  in  substance,  as  follows:  On  the  fifteenth  day  of 
June,  1883,  William  Eront  purchased  a  bill  of  goods  from  the  plaintiffs,  Ilfeld 
&  Co.,  representing  himself  as  the  agent  of  defendant,  Stover.  The  bill  was 
entered  in  the  books  of  appellants  as  sold  to  Stover.  Some  time  prior  to  this 
purchase  Eront  was  doing  business  in  Albuquerque,  under  the  name  of  Pedro 
Montanio.  The  building  in  which  the  business  was  carried  on  originally  be- 
longed to  Eront.  He  had,  however,  contracted  a  debt  with  Montanio,  to  se- 
cure or  pay  which  he  executed  some  kind  of  conveyance.  Afterwards,  and 
before  the  date  of  the  purchase  of  the  good  from  II field  &  Co.,  the  debt  due 
Montanio  was  paid,  but  in  the  mean  time  Eront  had  contracted  a  debt  of  sev- 
eral hundred  dollars  with  the  firm  of  Stover,  Crary  &  Co.,  of  which  appellee 
was  a  member.  By  the  consent  of  Eront,  Montanio  conveyed  the  building  to 
Stover  in  payment  of  or  security  for  the  debt  due  Stover,  Crary  &  Co.  The 
'  record  does  not  distinctly  disclose  the  nature  of  these  conveyances.  At  the 
date  of  the  conveyance  from  Montanio  to  Stover,  a  quantity  of  beer  remained 
in  the  house,  which  still  belonged  to  Eront.  Stover  did  not  know  there  was 
any  beer  in  the  house.  He  did  not  claim  it  as  embraced  in  the  sale  from  Mon- 
tanio. Eront  applied  to  Stover,  as  a  gratuitous  favor,  to  permit  him  to  take 
out  a  United  States  retail  liquor  license  in  Stover's  name,  in  order  to  sell  off 
the  beer  profitably  to  himself,  and  thereby  pay  his  debts.  After  some  hesita- 
tion, Stover  gave  him  permission.  Both  United  States  and  territorial  liquor 
licenses  were  procured  in  Stover's  name  by  Eront,  and  posted  conspicuously 
in  the  place  of  business  run  by  him.  The  exact  nature  of  this  business  does 
not  appear,  further  than  as  indicated  by  the  beer  on  hand,  and  the  kind  of 
goods  purchased  from  Ilfeld  &  Co. 

Eront  swore  on  the  trial  that  he  was  Stover's  agent.  Stover  swore  that  he 
was  not.  There  was  not  a  single  fact  or  circumstance  testified  to  by  Eront 
making  it  probable  that  he  was  appointed  Stover's  agent  for  any  purpose. 
Stover  had  no  interest  whatever  in  the  business  carried  on  by  Eront.  He 
had  no  use  for  an  agent.  If  an  agency,  such  as  testified  to  by  Eront,  was 
created  by  Stover,  it  can  rest  upon  no  other  reasonable  foundation  than  that 
Stover,  without  interest  to  himself,  or  expectation  of  any  benefit  whatever, 
undertook  to  set  Eront  up  in  businesi^  on  his  capital  and  credit.  This  is  un- 
reasonable. It  is  conceded  in  argument  that  Stover  is  a  highly  reputable 
citizen,  and  worthy  of  credit  as  a  witness.  His  testimony  is  reasonable,  and 
we  think  in  entire  harmony  with  the  other  facts  shown  in  the  case.  This 
disposes  of  the  contention  in  favor  of  an  express  agency  created  by  the  act 
of  Stover. 

The  main  proposition  discussed  in  the  brief  of  counsel  for  appellants  is 
that,  conceding  as  true  that  Stover  did  not,  by  any  express  words,  constitute 
Eront  his  agent,  he  nevertheless  must  be  treated  as  a  principal  on  account  of 
his  acts  in  suffering  Eront  to  assume  the  relation  he  did,  under  the  circum- 
stances stated.  It  is  assumed  that  the  claim  of  agency  asserted  by  Eront, 
coupled  with  the  further  fact  that  he  was  doing  business  in  Stover's  house, 
with  liquor  licenses  in  Stover's  name,  was  a  sort  of  open  proclamation  or  an- 
nouncement, repeated  by  Stover  from  day  to  day,  to  the  effect  that  the  busi- 
ness conducted  by  Eront  was  his,  and  that  as  between  himself  and  third 
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persons  dealing  with  Eront.  within  the  scope  of  bis  apparent  authority, 
Stover  will  be  concluded  or  estopped  to  deny  the  fact  of  agency,  or  to  avoid 
his  liability,  by  showing  any  fact  inconsistent  with  it.  An  agency  may  be 
implied  or  interred  from  the  relation  of  the  parties,  and  the  nature  of  the 
employment,  without  proof  of  any  express  appointment.  It  may  be  presumed 
from  the  repeated  acts  of  the  agent,  if  they  were  adopted  and  confirmed  by 
the  principal  previously  to  the  making  of  the  contract  or  the  doing  of  the  act 
in  relation  to  which  the  question  is  raised.  Commercial  Bank  of  Buffalo  v. 
Warren,  15  N.  Y.  677;  StneeUer  v.  French,  2  Gush.  309;  Jones  v.  Booth,  10 
Vt.  268;  Bank  of  Kentucky  v.  Brooking,  2  Litt.  41;  Qvlick  v.  Qrover,  33  N.  J. 
Law,  468;  Kountz  v.  Price,  40  Miss.  341, 

We  will  see  what  force  there  is  in  the  argument  in  favor  of  estopping 
Stover  to  deny  the  agency  of  Eront.  Stover  never  knew  of  Eront*s  claim 
that  he  was  his  agent.  He  never  ratified  an  act  of  Eront*s  done  under  any 
claim  or  pretense  of  agency.  He  never  engaged  his  services  to  do  any  work. 
All  the  parties  in  anywise  interested  in  this  suit  lived  in  the  same  town,  and 
were  engaged  in  mercantile  pursuits. ,  The  stores  or  places  of  business  of 
appellants  and  appellee  were  located  within  two  blocks  of  each  other,  and 
connected  by  telephone.  The  bill  was  not  presented  to  Stover  for  payment 
for  more  tlian  a  year  after  it  was  bought.  Stover,  Crary  &  CJo.  and  iffeld  & 
Co.  were  both  engaged  in  the  same  line  of  business.  Estoppels  are  not 
favored.  The  principle  invoked  here  is  never  applied,  except  in  cases  of  clear 
and  manifest  necessity,  in  the  interest  of  justice.  There  is  neither  a  legal 
nor  even  moral  necessity  for  the  application  of  that  rule  in  this  case. 

The  simply  fact  that  Stover,  Crary  &  Co.  were  doing  a  grocery  business, 
and  presumably  quite  as  well  able  to  supply  Eront  with  goods  as  the  appel- 
lants, was  sufficient  to  put  them  upon  a  more  diligent  Inquiry  touching  the 
pretenses  of  Eront.  If  there  was  culpable  negligence  on  the  part  of  either, 
it  was  on  appellants. 

Counsel  cite  the  case  of  Banner  Tobacco  Co.  v.  Jenlson,  48  Mich.  459,  S. 
C.  12  N.  W.  Rep.  655,  Jis  in  point  and  on  all  fours  with  this.  Without  un- 
dertaking to  restate  the  whole  of  that  case,  it  will  suffice  to  say  that  Luman 
and  Lucius  Jenison  were  partners  as  mijiers  in  the  state  of  Michigan  B. 
F.  Emery  was  a  merchant  at  Whitehall,  in  the  same  state.  Emery  became 
indebted  to  the  Jenison  firm  in  the  sum  of  over  a  thousand  dollars.  Emery 
was  in  failing  circumstances,  and,  without  the  knowledge  of  L.  &  L.  Jeni- 
son, executed  and  put  of  record  a  chattel  mortgage  to  them,  covering  his 
stock  of  goods.  He  then  telegraphed  L.  &  L.  Jenison  to  come  to  Whitehall. 
Luman  Jenison  went.  He  and  Emery  entered  into  an  arrangement  by 
which  the  entire  stock  of  goods  was  turned  over  to  L.  &  L.  Jenison;  a  sign 
placed  upon  the  store-house  to  indicate  proprietorship  in  L.  &  L.  Jenison. 
Emery  was  appointed  as  agent  for  the  firm,  and  left  in  charge,  with  power  to 
sell  off  the  goods  in  the  usual  way,  and  to  keep  the  stock  up  by  purchases,  as 
ho  might  think  best.  Luman  Jenison  admitted  the  agency  thus  created,  but 
denied  that  Emery  was  authorized  to  buy  goods  on  their  credit.  Emery  tes^ 
tified  that  he  did  have  power  to  buy  on  time,  and  pledge  the  credit  of  the  firm 
of  L.  &  L.  Jenison.  The  agency  began  in  1875,  and  the  business  closed  out 
in  1879.  Emery  bought  a  bill  of  cigara  from  the  Banner  Tobacco  Company. 
The  tobacco  company  brought  suit  against  L.  &  L.  Jenison  to  recover  the 
price  of  the  bill  of  cigars  sold  to  them  through  their  agent.  The  point  chiefly 
discussed  by  Cooley,  J.,  in  delivering  the  opinion,  was  as  to  the  liability  of 
Lucius  Jenison,  who  denied  having  knowledge  of  the  agency  created  by  Lu- 
man Jenison,  his  partner.  The  proof  was  not  very  clear  that  Lucius  Jeni- 
son had  knowledge,  but  it  wsis  said  by  the  judge  that  there  was  evidence  to 
go  to  the  jury  that  he  did  have  such  knowledge.  It  was  further  held  that 
slight  circumstances  of  knowledge  or  assent  on  the  part  of  Lucius  were  suffi- 
cient, under  the  evidence  in  that  case,  to  chaige  the  firm.     In  that  Ciiso 
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Emery  had  been  the  active  managing  agent  of  the  firm,  condacting  their  busi- 
ness for  more  than  four  years,  and  the  inference  is  very  strong  tliat  both 
members  of  the  firm  had  actual  notice  of  the  agency  of  Emery,  and  the 
powers  exercised  under  it. 

In  this  case  no  agency  whatever,  either  general  or  special,  has  been  shown. 
The  facts  on  whicli  an  implied  agency  is  attempted  to  be  raised  are  not  suffi- 
cient, either  on  principle  or  authority,  to  ground  this  contention  as  a  rule  of 
law.  No  case  has  fallen  under  our  observation  pushing  the  doctrine  of  im- 
plied or  presumed  agency  to  the  extent  claimed  here.  The  cases  cited  from 
the  supreme  court  of  the  United  States  do  not  apply.  Finding  no  error  in 
the  decision  and  judgment  of  the  court,  it  is  affirmed. 

Long,  C.  J.    I  concur. 

U  N.  M.  [Gild.]  149)  _  _ 

Deemer  v.  Falkenburg. 

(SuprevM  Court  qf  New  Mexico,    January  22. 1887.1 

1.  ApPEAI/— ASSIONMKWT  OF  EbR0R8— WaIVER  Of  OBJECTION. 

All  assignment  of  errors  cannot  be  objected  to  by  appellee,  because  contained  In 
appellant's  printed  brief,  after  }ie  has  treated  it  as  a  good  assignment  by  filing  a 
joinder  thereto. 

2.  Samr—Frikting  Reoori>— Comp.  Laws  N.  M.  2  2201. 

A  judgment  in  ejectment  for  land,  the  vahie  of  which  Is  not  shown,  and  for 
money  damages  in  a  less  sum  than  $1,000,  does  not  make  a  case  within  CJomp.  Laws 
N.  M.  J  2201,  requiring  the  record  on  appeal  to  be  printed,  if  the  amount  of  the 
jndgment  or  value  of  the  property  in  controversy  exceeds  $1,000. 

8.  EjBcrrMENi— DBFBcnvE  Title— Possesbioh  Thereunder.  ^ 

Defendant  in  ejectment  bought  a  lease  of  the  premises  from  plaintiff's  tenant, 
but,  after  entering,,  repudiated  the  tenancy.  Plaintiff  had  prior  possession  under  a 
deed  from  one  who  had  located  a  mining  claim  including  the  premises.  Defendant 
not  setting  up  any  different  title,  hdd^  that  plaintiff's  title  must  prevail  over  de- 
fendant's possession,  whether  or  not  the  proceedings  for  the  location  of  the  mining 
claim  were  valid. 

4.  Continuance — ^Statement  of  Evibence — Law  and  Fact. 

A  statement  in  an  application  for  a  continuance  that  a  witness  will  prove  that 
he  located  the  land  in  controversy  as  a  mill-site,  in  connection  with  a  mining 
claim,  does  not  state  "particular  facts,  as  distinguished  from  legal  conclusions,"  as 
required  by  Comp.  Laws  N.  M.  J  2049 ;  as  whether  a  mining  claim  has  been  located 
so  as  to  sustain  the  location  of  a  mill-site  in  connection  therewith  is  a  question  of 
law,  depending  on  certain  facts. 

Appeal  from  Sierra  diatrict  court. 

Fielder  <fc  Fielder,  for  appellant.    FUiott,  Pickett  A  Elliott,  for  appellee, 

Brinkek,  J.  This  was  an  action  of  ejectment  for  a  town  lot  In  Kingston. 
Plaintiff  recovered  judgment  below.  In  this  court  appellee  moves  to  dismiss 
because  appellant  failed  to  file  an  assignment  of  errors  on  the  first  day  of  the 
term,  as  provided  by  section  2189,  Comp.  Laws.  On  the  first  day  of  the  term 
appellant  filed  a  printed  brief,  signed  by  counsel,  on  the  last  page  of  which, 
and  after  the  signature  of  counsel ,  appears  an  assignment  of  errors,  also  signed 
by  counsel.  Without  determining  whether  this  is  sufficient  under  thestatute, 
we  hold  that  appellee  cannot  take  advantage  of  it,  because  he  has  treated  it 
as  a  good  assignment  by  filing  a  joinder  thereto.  The  motion  to  dismiss  for 
want  of  an  assignment  of  errors  is  denied.  In  another  motion,  heard  at  the 
same  time  as  the  last,  appellee  asks  us  to  strike  out  the  record,  because  it  was 
not  printed  as  required  by  rule  23,  and  because  the  amount  involved  exceeds 
$1,000  in  value.  Section  2201,  Comp.  Laws,  says:  "Appellant  or  plaintiffs 
in  error  shall  not  be  required  to  print  the  record,  nor  any  part  thereof,  unless 
the  amount  of  the  judgment  or  the  value  of  the  property  in  dispute  shall  ex- 
ceed one  thousand  dollars." 
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This  was  an  action  of  ejectment  for  a  town  lot  and  improvements.  Plea, 
not  giiilty.  The  judgment  was  for  the  recovery  of  the  premises  described  in  the 
declaration,  to-wit,  one  lot  in  Kingston,  (describing  it,)  and  $250  damages. 
The  judgment,  or  rather  that  portion  of  it  adjudging  the  payment  of  money, 
is  for  less  than  SI, 000.  There  is  no  Gnding  as  to  the  value  of  the  premises  in 
question,  and  we  are  unable  to  ascertain  from  an  examination  of  the  record 
what  their  value  is.  In  order  to  justify  the  enforcement  of  the  rule  for  print- 
ing the  record,  it  should  clearly  appear  that  the  money  judgment,  or  the  value 
of  the  property  in  controversy,  exceeds  $1,000.  Neither  of  these  facts  appear- 
ing, the  second  motion  is  overruled. 

Upon  the  merits,  the  record  discloses  the  following  facts :  Holt  and  Fraser 
located  a  mining  claim,  and  laid  off  the  surface  ground  into  town  lots,  and 
sold  on  September  26,  1882,  by  quitclaim  deed  to  plaintiff,  one  of  the  lots  so 
laid  off,  and  put  him  in  possession.  This  is  the  lot  in  question.  The  mining 
claim  was  never  patented,  but  Holt  and  Fraser  regularly  worked  the  assess- 
ments upon  it.  After  his  purchase,  plaintiff,  by  written  lease,  demised  the 
lot  to  Wiggins  and  Richardson,  who,  before  their  lease  expired,  sold  to  Like. 
After  the  expiration  of  the  first  lease,  plaintiff  leased  the  property  to  Like  for 
two  years  from  March  10,  1884,  who  agreed  to  and  did  pay  plaintiff  S25  per 
month  ground  rent.  Before  the  expiration  of  his  term,  Like,  with  plaintiff's 
permission,  sold  out  to  Boone,  who  took  possession  and  paid  rent  to  plaintiff. 
Boone  sold  out  to  defendant  some  time  in  1885,  and  before  the  expiration  of 
the  Like  lease,  and  defendant  took  possession,  and,  according  to  plaintiff's 
testimony,  paid  rent  for  several  months  to  Jack  Wilson,  as  plaintiff's  agent. 
Defendant,  however,  denies  having  paid  rent,  but  says,  in  his  direct  examina- 
tion, in  answer  to  the  question  whether  he  had  paid  any  rent:  "When  I  went 
there  Boone  told  me  that  he  owed  some  back  rent,  or  something  to  that  effect, 
and  he  gave  me  the  money  to  pay  it,  and  I  paid  it  to  Jack  Wilson.  I  didn't 
know  to  whom  it  was  to  go,  nor  for  what  purpose."  His  counsel  then  asked 
him:  "When  you  say  that  Boone  requested  you  jto  pay  rent  to  Wilson,  did 
you  know  what  that  rent  was  for, — whether  that  house,  or  some  other  house?'* 
"I  do  not.     1  don't  know  what  house  it  was  for;  not  of  my  own  knowledge." 

A  witness  testified  that  he  went  to  defendant,  by  request  of  plaintiff,  and 
tried  to  sell  the  lot,  as  plaintiff's  property,  to  defendant,  and  that  defend- 
ant then  offered  to  buy  the  lot  of  plaintiff,  and  pay  $100  down  and  give  a 
mortgage  to  the  bank  for  the  balance.  Defendant  denies  this,  and  says, 
when  this  witness  called  on  him,  he  told  witness  that  he  did  not  know  plain- 
tiff or  his  title;  that  he  had  been  informed  that  the  lot  was  on  unsurveyed 
government  land.  The  suit  was  commenced  after  the  expiration  of  the  lease 
to  Like.    The  court  directed  a  verdict  for  plaintiff. 

Befoie  the  trial  defendant  asked  for  a  continuance  on  the  ground  of  the  ab- 
sence of  a  material  witness,  and  in  his  application  stated  that  he  expected  to 
prove  by  the  absent  witness  "that  the  mining  location  made  by  Holt  and  Fra- 
ser was  not  a  valid  location,  because  the  land  on  which  the  location  was  made 
was  non-mineral  land;  that  the  witness  had  located  this  land  as  a  mill-site  in 
connection  with  a  mining  claim  which  did  contain  mineral,"  but  did  not  state 
how  this  mine  was  located,  nor  what  was  done  in  order  to  make  a  valid  loca- 
tion.   This  application  was  refused,  and  we  think  properly. 

The  statute  (section  2049,  Comp.  Laws)  requires  applications  of  this  kind 
to  stsite  "what  particular  facts,  as  distinguished  from  legal  conclusions,  the 
affiant  believes  the  witness  will  prove."  This  application  contained  none  of 
these  essentials.  Whether  a  mining  claim  has  been  located  so  as  to  sustain 
the  location  of  a  mill-site  in  connection  tiierewith  is  a  question  of  law,  aris- 
ing upon  certain  facts,  and,  before  the  court  can  determine  whether  such  lo- 
cation has  been  made  in  conformity  with  law,  the  facts  necessary  to  constitute 
such  location  must  appear.  In  the  view  which  we  take  of  this  case,  it  is  un- 
necessary for  us  to  decide  whether  defendant  sustained  the  relation  of  tenant 
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to  plaintiff  or  not.  Defendant  did  not  prove,  or  offer  to  prove,  that  he  held 
by  any  other  right  or  title  than  that  derived  from  Boone,  nor  did  he  offer  to 
prove  that  there  was  any  outstanding  title  in  any  other  person  superior  to 
plaintiff's.  Plaintiff,  having  had  the  prior  possession  under  a  deed  for  a  val- 
uable consideration,  is  entitled  to  recover,  unless  defendant  shows  a,  title  bet- 
ter than  mere  subsequent  possession.  This  he  did  not  do.  BradshawY.  Treat, 
6  Cal.  172;  Corryell  v.  Cain,  16  Cal.  567;  English  v.  Johnson,  17  Cal.  115. 
The  instruction  given  was  proper,  and  the  judgment  should  be  affirmed. 
It  is  so  ordered. 

Long,  0.  J.    I  concur. 

(71  Cal.  m)* 

Croghan  V,  Spenoe.    {Ko,  9,611.) 

(Supreme  Court  of  Gcdiforma.    September  28,  1886.) 

Statutb  of  Limitations — Adverse  Claim. 

Action  to  determine  adverse  claim  to  land  held  barred. 

Department  1.     Appeal  from  superior  court,  Humboldt  county, 
/.  /.  De  Haven,  for  respondent,  Croghan.    J,  D.  H.  Chamberlain,  for 
appeUant,  Spence. 

By  the  Court.  There  was  no  evidence  of  an  actual  adverse  possession 
by  defendant  of  any  part  of  the  premises  described  in  the  complaint.  The 
finding  against  the  defendant  on  his  plea  of  the  statute  of  limitations  was 
proper. 

To  the  cross-complaint  of  the  defendant  the  plaintiff  pleaded  in  bar  sections 
843  and  338  of  the  Code  of  Civil  Procedure.  For  all  purposes  necessarily  in- 
volved in  the  disposition  of  this  case  it  may  be  conceded  that  defendant  is 
entitled  to  a  decree  against  the  plaintiff  charging  him  as  trustee  of  the  legal 
title  for  defendant's  benefit  if  the  defendant  would  have  been  entitled  to  a 
like  decree  against  Minor,  the  grantor  of  plaintiff,  had  Minor  not  parted  with 
his  title. 

The  defendant's  cause  of  action  against  plaintiff,  if  any  he  has  had,  arose, 
at  the  latest,  August  13,  1877,  when  the  commissioner  of  the  general  land- 
office  adjudged  (in  the  language  of  appellant's  brief)  that  defendant  '*had  the 
better  right  to  pre-empt  the  land,  and  that  Minor  had  acquired  his  patent  by 
fraud  and  perjury."  That  was  more  than  five  years  before  the  present  action 
was  commenced,  and  nearly  six  years  before  the  defendant  herein  filed  his 
cross-complaint.  If  the  cross-complaint  be  treated  as  a  bill  for  relief  on  the 
ground  of  fraud,  the  facts  constituting  the  alleged  fraud  were  known  to  the 
defendant  long  before  the  adjudication  by  the  commissioner  of  the  general 
land-office  above  mentioned. 

Whether,  therefore,  the  four-years  limitation  of  section  343,  op  the  three- 
years  limitation  of  section  338,  of  the  Code  of  Civil  Procedure  applies,  the 
cause  of  action  set  forth  in  the  cross-complaint  was  barred. 

Judgment  and  order  affirmed. 


(70  Cal.  582) 

People  o.  Myers  and  another.    (No.  20,189.) 

{Supreme  Court  of  OcUifomia.    August  31,  1886.) 

1.  Cbiminal  Law— Trial— Evidencb—Robbeby—Foot-Prtntb—Otheb  Sixii:.ab  Foot- 
prints. 

On  the  trial  of  an  information  against  men  for  robbery,  evidence  having  been  in- 
troduced tending  to  show  that  a  peculiar  boot-track  had  been  traced  from  th«  scene 
of  tiie  robbery  to  the  house  of  one  of  the  defendants,  it  was  error  to  exclude  evi- 
dence offered  by  the  defense  to  show  that  two  men,  other  than  the  defendants,  had 
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been  seen  on  the  third  day  after  the  robbery  within  three  days'  foot-travel  of  the 
place  of  the  occurrence,  one  of  whom  wore  a  boot  which  left  precisely  similar 
marks  to  those  traced  to  the  defendant's  house. 
2.  Same— Thk  Jury— "Trbated"  by  Sheriff— Sheriff  Seekikq  Reward  for  Co5- 
vicnoN  of  Defendants. 

Where  a  reward  has  been  offered  for  the  conviction  of  the  parties  committing  a 
crime,  and  the  sheriff,  in  hopes  of  obtaining  it,  has  paid  oat  considerable  mone^"^ 
in  and  about  the  trial,  with  no  expectation  of  being  repaid  except  in  case  of  con- 
viction, it  is  an  irr^ularity  for  such  sheriff,  while  in  charge  of  the  jury,  and  during 
the  trial,  to  take  them  to  saloons,  and  furnish  them  with  liquors  at  his  expense; 
and  such  irregularity  is  not  counterbalanced  by  the  iact  tbat  the  jurv  was  also 
"  treated  "  by  one  of  their  number,  and  by  one  of  the  attorneys  for  the  defendants. 

In  bank.    Appeal  from  superior  court,  Fresno  county. 
Information  for  robbery. 

€h'ady  <&  Mennam  and  P.  Reddy,  for  appellants.  The  Attorney  General, 
for  the  People. 

Myrick,  J.  The  defendants  were  accused  by  Information  of  the  crime  of 
robbery.  For  two  reasons  the  conviction  must  be  set  aside,  and  a  new  trial 
ordered,  viz.: 

1.  The  accused  were  convicted  on  circumstantial  evidence  only.  The  fact 
of  the  robbery  was  clearly  proved.  As  a  circumstance  tending  to  show  that 
the  defendants  were  present  at  the  robbery,  and  were  the  persons  who  com- 
mitted it,  the  prosecution  gave  evidence  that  certain  boot-marks,  of  peculiar 
characteristics,  were  found,  the  day  after  the  robbery,  at  the  place,  and  were 
traced  from  that  point  along  a  trail  for  about  eight  miles  to  a  gate  leading  into 
a  corral  at  the  place  of  residence  of  defendant  Myers.    In  no  other  way  was 

.  a  boot  of  that  description  traced  to  the  defendants.  The  defendants  offered 
to  prove  that  on  the  third  day  after  the  robbery,  at  a  place  more  distant  than 
Myers*  residence,  but  within  three  days*  foot-travel,  two  men,  other  than  the 
defendants,  of  about  the  same  stature  and  of  similar  complexion,  were  seen, 
and  that  a  boot  worn  by  one  of  them  left  marks  precisely  similar  to  those 
found  on  the  trail.  This  evidence  was  objected  to.  We  copy  from  the  tran- 
script: 

"TAc  Court,  If  you  say  your  object  in  introducing  this  testimony  is  to 
Identify  or  show  that  it  was  the  defendants,  or  either  one  of  them,  that  was 
there  at  that  time,  the  court  will  permit  the  evidence. 

''D^endants*  Coninsel,  That  we  were  there  with  that  peculiar  track?  No, 
we  don't  do  that.  Our  purpose  is  to  show  that  it  was  not  the  defendants  who 
robbed  the  stage. 

''The  Court.  Taking  that  view  of  it,  the  court  will  certainly  sustain  the 
objection." 

In  other  words,  if  needed  in  order  to  more  clearly  present  the.  ruling,  if  the 
evidence  offered  would  tend  to  show  the  guilt  of  the  defendants,  it  was  ad- 
missible; but  if  to  show  their  innocence  it  was  inadmissible. 

2.  The  jury  was  during  the  trial  placed  in  charge  of  the  sheriff.  A  reward 
had  been  offered  for  the  conviction  of  the  defendants,  and  the  sheriff  hoped  to 
obtain  the  reward.  He  paid  out  some  considerable  money  in  and  about  the 
trial,  and  had  no  expectation  of  being  repaid  therefor  except  in  case  of  con- 
viction. During  the  trial,  and  while  the  jury  was  in  his  charge,  on  at  least 
two  occasions  the  sheriff  conducted  the  jurymen  to  public  saloons  in  the  town, 
and  furnished  them  liquors  at  his  expense.  This  manifest  irregularity  is  not 
counterbalanced  by  the  fact  that  the  jurymen  on  one  occasion  were  "treated" 
by  one  of  their  own  number,  and  on  another  occasion  by  one  of  the  attorneys 
for  the  defendants. 

The  judgment  and  order  are  reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur :    Moukison,  G.  J. ;  McKee,  J. ;  Sii  artstein,  J. ;  TiiORNXON,  J. 
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(71  Gal.  648) 

People  v.  Copset.    (Kg.  20,229.) 

(Supreme  Court  of  GUifomia.    January  17,  1887.) 

1.  Jury— Challenges— Hypothktical  Questions  Based  on  the  Theory  of  the  Pros- 
ecution, Admissible. 

Where,  on  an  information  charging  defendant  with  an  assault  with  intent  to  coni- 
xnit  murder,  the  defendant's  counsel,  in  challenging  the  jury,  has  put  to  them 
hypothetical  questions  based  on  his  theory  of  the  case  against  the  objection  of  the 
district  attorney,  the  district  attorney  may,  in  cross-examining  them,  aak  hypothet- 
ical questions  based  on  his  theory  of  the  case. 

S.  Witness— Impeachment  of— Religious  Beliei^— Const.  Cal.  Art.  1,  ?  4;  Code  Civil 
Proc.  Cal.  }  1879. 
A  question  put  by  defendant's  counsel  to  a  prosecuting  witness  seeking  to  im- 

Seach  him  by  showing  him  to  be  an  atheist  may  well  be  objected  to  under  Const, 
al.  art.  1,  g  4,  and  Code  Civil  Proc.  Cal.  J  1879. 

Conunissioners'  decision.    In  bank. 

Appeal  from  superior  court.  Lake  county. 

The  information  in  this  action  charged  the  defendant  with  committing  an 
assault  upon  the  person  of  one  Fred.  Sonsberry  with  a  deadly  weapon,  with 
intent  to  commit  murder.  At  the  tiiai  the  district  attorney,  after  defend- 
ant, against  bis  objection,  had  put  hypothetical  questions  based  upon  his 
theory  of  the  case,  asked  each  juryman, during  his  examination  on  voir  dire: 
**If  you  saw  your  brother  struggling  with  a  stranger,  and  your  brother  was 
sitting  on  the  ground,  and  that  the  stranger  was  face  down  in  his  lap,  and 
your  brother  had  his  arm  across  the  neck  of  the  stranger,  holding  him  down 
so  that  he  could  not  move,  and  your  brother  had  a  pistol  in  his  right  hand, 
and  the  stranger  had  no  weapon,  and  an  officer  of  the  law  was  standing  over 
both  in  such  a  position  that  neither  could  do  the  other  harm,  that  you  would 
have  the  right  to  go  up  and  shoot  him?"  Each  juror  stated  he  did  not  think 
he  had  the  right  to  shoot  under  the  circumstances.  Before  the  district  attor- 
ney made  his  opening  speech,  defendant  objected  to  and  challenged  the  entire 
panel  on  the  ground  that  the  district  attorney  had  stated  to  each  juror  his 
theory  of  the  facts  of  the  case,  and  had  obtained  an  expression  of  the  opinion 
of  each  juror  on  such  statement,  which  challenge  the  court  denied,  and  the 
defendant  duly  excepted. 

In  cross-examination  of  the  prosecuting  witness,  the  defendant's  counsel 
asked  him  if  he  was  not  an  atheist,  and  an  unbeliever  in  any  God,  or  any- 
thing of  that  sort;  counsel  stating  he  expected  to  prove  thereby,  and  by  other 
witnesses,  that  such  witness  was  an  atheist,  and  did  not  believe  in  any  future 
state.  Upon  objection  by  the  district  attorney  that  such  evidence  was  im- 
material, the  court  refused  to  allow  the  question.  Judgment  of  conviction 
was  rendered,  from  which  defendant  appeals. 

JB,  C.  Marshall,  Atty.  Gen.,  for  the  People.    R,  W.  Crump,ior  appellant.  . 

FooTE,  C.  The  defendant  was  found  guilty,  by  the  verdict  of  a  jury,  of 
an  assault  with  intent  to  commit  murder.  From  the  judgment  of  convic- 
tion, and  an  order  refusing  him  a  new  trial,  he  has  appealed. 

The  first  error  assigned  by  the  defendant  is  that  the  court  did  not  sustain 
his  challenge  to  each  and  all  of  the  entire  panel  of  trial  jurors,  on  the  ground 
that  they  were  biased  against  the  defendant.  The  existence  of  this  bias  was 
alleged  to  have  been  shown  from  the  fact  that  the  jurors  had  each  stated,  on 
their  voir  dire,  that  if  certain  hypothetical  facts  related  to  them  by  the  dis- 
trict attorney,  as  his  theory  of  the  case,  were  true,  they  would  not  regard  the 
defendant  as  innocent  of  the  crime  charged  against  liim. 

It  appears  that  the  jury  had  previously  had  put  to  them  by  the  defendant's 

counsel  hypothetical  questions  based  upon  his  theory  of  the  case,  and  had 

been  permitted  to  answer  them,  over  the  objection  of  the  district  attorney, 

in  a  manner  favorable  to  the  defendant.     The  cross-examination,  therefore, 

V.12P.I10.16— 46 
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by  the  district  attorney  was,  as  it  seems  to  us,  strictly  legitimate,  and  we 
perceive  nothing  in  the  record  which  warrants  even  a' suspicion  that  the  jury 
were  in  any  way  prejudiced  or  biased  against  the  defendant.  The  different 
theories  of  the  case  hypothetically  put  to  them  by  each  side — that  on  the  part 
of  the  defendant  first,  and  on  the  part  of  the  people  last — left  the  jury  per- 
fectly free  to  determine  the  guilt  or  innocence  of  the  prisoner  on  trial  before 
them,  under  the  fair  and  clear  instructions  of  the  court,  from  the  facts  and 
circumstances  adduced  in  evidence  before  them. 

As  to  the  objection  made  that  the  evidence  did  not  warrant  the  jury  in  con- 
victing the  defendant,  because  it  showed  an  absence  on  his  pai-t  of  all  intent 
to  commit  murdei',  we  have  simply  to  say  that  the  jury,  with  the  evidence 
before  them,  have  determined  the  issue  submitted  to  them  against  him,  and 
upon  reviewing  that  evidence  we  are  not  disposed  to  question  the  justness  of 
their  verdict. 

The  defendant  sought  to  Impeach  the  witness  Sonsberry,  by  showing  him 
to  be  a  person  who  entertained  no  religious  belief.  To  a  question  put  to  the 
witness  on  the  part  of  the  defendant,  with  that  purpose  in  view,  the  court 
sustained  an  objection,  of  which  the  former  complains.  But  his  contention 
is  not  based  upon  any  meritorious  ground,  as  we  think  a  reference  to  the  con- 
stitution of  California,  art.  1,  §  4,  and  section  1879,  Code  Civil  Proc,  abun- 
dantly demonstrates. 

The  judgment  and  order  should  be  affirmed. 

We  concur:    Belcher,  0.  C;  Searls,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(71  Cal,  552) 

Declez  v.  Save.    (No.  11,434.) 
(Supreme  Oourt  of  Ocdifomia.    January  18,  1887.) 

1.  Appeal — Weight  and  SuFFrciENCY  of  Evidence — Verdict. 

Where,  in  the  trial  of  a  cause,  there  is  a  substantial  conflict  in  the  evidence,  the 
verdict  will  not  be  disturbed  upon  the  ground  of  insufficiency  of  evidence  to  jus- 
tify it. 

2.  New  Trial — Weight  of  Evidence — Verdict  against  Law. 

Where  the  weight  of  testimony  is  with  a  party  applying  for  a  new  trial,  but  it  is 
not  so  clearly  in  his  favor  as  to  warrant  the  conclusion  that,  in  view  of  the  testi- 
mony and  under  the  instructions,  the  verdict  is  against  law,  an  order  of  the  trial 
court  denying  the  application  will  be  sustained. 

Commissioners'  decision.    In  bank. 
Appeal  from  superior  court,  Los  Angeles  county. 

George  J.  Denis  and  Cfiapnian  A  Hendrich,  for  appellant.  /.  BrousseaUt 
for  respondent. 

Searls,  0.  This  is  an  action  to  recover  damages  in  the  sum  of  $5,000  for 
slanderous  words  alleged  to  have  been  spoken  by  the  defendant  of  and  con- 
cerning plaintiff.  Defendant  had  a  verdict  and  judgment,  from  which  judg- 
ment, and  from  an  order  denying  a  new  trial,  plaintiff  appeals. 

Objection  is  made  by  respondent  to  the  statement  on  motion  for  a  new  trial, 
in  that  it  fails  to  contain  a  sufficient  specification  of  the  errors  relied  upon. 
In  the  view  we  take  of  the  case,  this  objection  is  not  of  practical  importance. 
There  was  such  substantial  conflict  in  the  evidence  that  the  verdict  can- 
not be  disturbed  upon  the  ground  of  insufficiency  of  the  evidence  to  justify 
the  verdict. 

The  main  objection  to  the  verdict  is  that  it  is  against  law,  in  that  it  is 
in  disregard  of  the  admissions  of  the  pleadings  and  the  instructions  of  the 
court.    The  answer  is  a  general  denial  of  each  and  every  allegation  of  the 


Digitized  by 


Google 


Ctl.]  WALKER  V,  m'coskbr.  723 

complaint,  and  no  justification  is  pleaded.  The  contention  of  appellant  is 
ihat  the  slanderous  words  are  in  effect  admitted  by  defendant's  testimony, — 
no  justification  attempted.  There  being  no  dispute  as  to  how  the  words  ut- 
tered by  defendant  were  understood  by  those  who  heard  them,  and  the  court 
having  instructed  the  jury  as  to  the  slanderous  character  of  the  language,  the 
verdict  is  against  law. 

A  verdict  in  disobedience  to  the  instructions  of  the  court  upon  a  point  of 
law  is  a  verdict  "against  law."  Emersoii  v.  Santa  Clara  Co,,  40  Cal.  545; 
Bunten  v.  Orimt  Mut,  Ins,  Co,,  4  Bosw.  262. 

The  complaint  shows  that  the  plaintiff  and  defendant  were  directors  of 
an  association  engaged  in  publishing  a  newspaper  in  Los  Angeles.  The  as- 
sociation was  in  possession  of  a  part  of  Merced  Hall  as  sublessees  thereof. 
Plaintiff,  by  authority  of  the  board  of  managers  or  directors,  and  with  the 
knowledge  of  defendant,  contracted  for  and  procured  the  construction  of  a 
partition  through  the  hall,  at  an  expense  of  $75.86,  which  sum  was  paid 
therefor.  At  a  meeting  of  the  directors  held  thereafter  and  on  the  fifth  day 
of  January,  1885,  the  defendant,  in  speaking  of  the  partition,  accused  the 
plaintiff  with  having  pocketed  the  money,  and  averred  the  partition  had  not 
cost  w^hat  plaintiff  claimed  it  had,  etc.  The  complaint  contains  apt  words 
showing  that  defendant  meant  to  charge,  and  was  understood  by  tliose  who 
heard  him  to  charge,  plaintiff  with  embezzling  the  funds  of  the  association, 
etc. 

The  testimony  on  behalf  of  the  plaintiff  tended  to  establish  substantially, 
but  not  very  accurately,  the  charges  as  laid. 

On  behalf  of  defendant  there  was  testimony  tending  to  show  that  a  portion 
of  Merced  Hall  was  occupied  by  a  club,  of  which  plaintiff  was  an  officer;  that 
plaintiff,  defendant,  and  a  third  person  were  appointed  to  put  up  the  parti- 
tion in  question,  and,  after  measurement  and  estimates,  concluded  it  could 
be  done  for  $45  to  $50,  and  thereupon  defendant  told  plaintiff  to  have  the  job 
performed  at  an  expense  not  exceeding  that  sum;  that  the  partition  was 
made  different  from  the  proposed  plan  for  the  benefit  of  the  club,  and  at  a 
greater  expense  than  was  necessary;  and  that  the  substance  of  defendant's 
charge  was  that  plaintiff  had  taken  the  money  of  the  newspaper  company, 
and  expended  it  for  the  benefit,  not  of  that  company,  but  of  the  club. 

The  parties  are  Frenchmen,  and  the  testimony  was  in  the  French  language, 
and  may  have  suffered  in  the  translation  At  all  events,  it  is  lacking  in  ex- 
plicitness  and  certainty;  and,  while  we  may  think  the  weiglit  of  testimony 
was  with  the  plaintiff,  we  cannot  say  that  it  was  so  clearly  in  his  favor  as  to 
warrant  the  conclusion  that,  in  view  of  such  testimony  and  under  the  instruc- 
tions of  the  court,  the  verdict  is  "against  law." 

The  instructions  were  correct  as  propositions  of  law,  and  applicable  to  the 
case  as  presented. 

The  judgment  and  order  appealed  from  should  be  afSrmed. 

We  concur:    Belcher,  0.  C;  Foote,  C. 

By  the  CotTRT.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  afiSrmed. 


(71  Cal.  594) 

Walker  v,  McCuskeb.    (No.  9,720.) 

(Supreme  Court  of  Oalifomia,    January  25,  1887.) 

1.  Mortgage— Foreclosure— Right  of  Purchaser  to  Rents  and  Propitb— Code  Civil 
Proc.  Cal.  g  707. 

.  The  purchaser  of  real  property  at  a  sheriff's  foreclosure  sale,  from  the  time  of  the 
sale  until  a  redemption,  is  entitled  to  receive  from  the  tenant  in  possession  the 
rents  of  the  property  sold,  or  the  value  of  the  use  and  occupation  thereof,  by  sec- 
tion 707.  Code  Civil  Proc.  Cal.    This  right  on  the  part  of  the  purchaser  is  not  lim- 
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ited  to  cases  where  there  has  been  a  redemption,  bat  begins  at  the  time  of  the  par- 
chase,  and  continues  until  a  redemption  is  made,  or,  if  there  be  no  redemption, 
until  the  time  allowed  for  redemption  has  expired. 

2.  Samb— Assumpsit  for  Usb  and  Oocupatiow. 

In  an  action  by  the  purchaser  at  a  mortgage  foreclosure  sale  against  a  defendant 
as  tenant  in  possession  to  recover  the  value  of  the  use  and  occupation  of  the  mort- 
gaged ^iroperty  from  the  time  of  sale  to  the  expiration  of  the  period  of  redemption, 
where  it  appears  that,  at  the  time  of  the  sale,  the  defendant  was  the  owner  in  fee 
and  in  possession  of  the  property,  and  that  she  had  been  joined  as  defendant  with 
the  mortgagor  in  the  foreclosure  suit,  heldy  that  the  owner  in  fee  was  a  tenant  in 
possession,  within  the  meaning  of  section  707.  Code  Civil  Proc.  Cal.,  and  liable  to 
the  purchaiser  in  asswmaU  for  tlie  rents  and  profits,  or  the  value  of  the  use  and  oo- 
cupation  of  the  property,  and  not  as  a  trespasser. 

3.  Same— Party  Plaintiff. 

M^here  a  person  bids  in  property  at  a  mortgage  foreclosure  sale,  and  receives  the 
certificate  of  sale  and  the  sheriff 's  deed  in  his  own  name,  and  thereby  become?  the 
purchaser,  he  may  bring  suit  in  liis  own  name  against  the  tenant  in  possession  of 
the  property  to  recover  the  value  of  the  use  and  occupation  thereof  from  the  time 
of  sale  to  the  expiration  of  the  period  of  redemption,  and  without  alleging  or  prov- 
ing that  he  bid  in  the  property  as  trustee  for  a  third  person. 

Ck)mmissloners'  decision.    Department  2. 
Appeal  from  superior  court,  Monterey  county. 

N.  A,  Dorn  and  T.  H,  Laine,  for' appellant.  A.  S.  Kittredget  for  respond- 
ent. 

Belciieb,  C.  C.  Franklin  McCusker  executetl  a  mortgage  upon  certain 
real  property  to  the  Bank  of  Watsonville.  The  money  being  unpaid,  the  bank 
foreclosed  its  mortgage,  making  the  defendant  a  party  to  the  action,  and,  un- 
der the  decree  obtui ned,  caused  the  mortgaged  property  to  be  sold.  The  plain- 
tiff was  the  purchaser  at  the  sale,  and  in  due  time  obtained  a  sheriff's  deed. 
The  purchase  was,  however,  not  made  for  himself,  but  at  the  request  and  for 
the  sole  use  and  benefit  of  the  bank.  At  the  time  of  the  sale,  defendant  was 
the  owner  in  fee  and  in  possession  of  the  property,  and  she  retained  the  ex- 
clusive possession  of  it  until  the  sheriff's  deed  was  executed. 

This  action  was  commenced  to  recover  from  the  defendant,  as  tenant  in  pos- 
session, the  value  of  the  use  and  occupation  of  the  property  from  the  time  of 
the  sale  until  the  expiration  of  the  time  allowed  for  redemption.  In  the  court 
below  the  plaintiff  recovered  judgment,  and  from  that  judgment  the  defend- 
ant has  appealed. 

1.  In  this  state  the  purchaser  of  real  property  at  a  sheriff's  sale  from  the 
time  of  the  sale  until  a  redemption,  and  a  redemptioner  from  the  time  of  his 
redemption  until  another  redemption,  is  entitled  to  receive,  from  the  tenant 
in  possession,  the  rents  of  the  property  sold,  or  the  value  of  the  use  and  oc- 
cupation thereof.  Section  707,  Code  Civil  Proc,  This  right  on  the  part  of 
the  purchaser  to  receive  the  rents  and  profits,  or  value  of  the  use  and  occupa- 
tion of  the  property  sold,  is  not  limited  to  cases  where  there  has  been  a  re- 
demption. It  begins  at  the  time  of  the  purchase,  and  continues  until  a  re- 
demption is  made,  or,  if  there  be  no  redemption,  then  until  the  time  allowed 
for  redemption  has  expired.  Several  cases  of  this  character  have  been  main- 
tained in  this  court  where  there  had  been  no  redemption  of  the  property. 
Reynolds  v.  Lathrop,  7  Cal.  43;  McDevitt  y.SiUUvan,  8  Cal.  592;  Harris  v. 
Reynolds,  13  Cal.  614;  Hill  v.  Taylor,  22  Cal.  191;  Wehst&i'  v.  Cook,  38  Cal.  423. 

2.  In  Page  v,  Rogers,  31  Cal.  293,  it  was  held  that,  during  the  period  which 
elapses  between  the  sale  of  land  on  execution  and  the  expiration  of  the  time 
for  redemption,  the  statute  regards  the  purchaser  as  the  owner  in  equity  of 
the  land,  subject  only  to  the  right  of  redemption,  and  gives  him  the  rents  and 
profits,  or  the  value  of  the  use  and  occupation;  in  shoi-t,  the  entire  beneficial 
interest,  except  the  actual  possession. 

In  Harris  v.  Reynolds,  supra,  it  is  said:  "The  phrase  •  the  tenant  in  pos- 
session '  is  a  generic  term,  intended  to  designate  the  class  of  persons  from 
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whom  the  purchaser  was  to  receive  the  rents.  The  language  is  not  that,  when 
a  tenant  of  the  debtor  is  in  possession,  the  tenant  shall  pay  the  purchaser,  or 
that  the  debtor,  when  in  possession,  shall  not,  but  the  phraseology  designed 
evidently  to  fix  a  general  right,  applying  to  all  cases  of  tenancy,  for  none  ai'e 
excluded."  And  in  that  case  it  was  held  that  the  judgment  debtor  was  a  ten- 
ant in  possession,  and  required  to  pay  the  rents  and  profits  to  the  purchaser; 
the  court  further  saying:  "The  owner  in  fee  in  possession  is  no  less,  in  legal 
contemplation,  a  tenant,  than  the  man  who  occupies  under  him.  The  defini- 
tion of  tenant  is:  *One  that  holds  or  possesses  lands  or  tenements  by  any 
kind  of  title,  either  in  fee,  for  life,  years,  or  at  will.'  " 

It  has  also  been  held  that  the  mortgagee  of  the  judgment  debtor,  the  trus- 
tee and  his  successor  in  interest  under  a  trust  deed  from  the  judgment  debtor, 
and  the  administrator  of  the  estate  of  the  judgment  debtor,  when  they  were 
in  possession  after  a  sheriff's  sale,  were  tenants  in  possession,  and  liable  to 
the  purchaser  for  the  rents  and  profits  or  value  of  the  use  and  occupation  of 
the  property.  Knight  v.  TraetU  18  Cal.  113;  Shores  v.  Soott  Rider  Co.,  21  Cal. 
135;  Walls  v.  Walker,  37  Cal.  425. 

In  this  case  it  does  not  appear  when  or  from  whom  the  defendant  obtained 
the  title  to  the  moilgaged  property;  but,  as  she  was  a  party  to  the  action  of 
foreclosure,  it  was  conclusively  determined  by  the  judgment  that  she  held  the 
title  subject  to  the  payment  of  the  mortgage  debt.  After  his  purchase  the 
plaintiff  was  the  owner  in  equity;  and  thereafter,  subject  to  her  right  of  re- 
demption, she  held  the  title  for  him.  Holding,  then,  the  legal  title  for  plain- 
tiff, and  having  the  exclusive  possession,  she  was,  within  the  meaning  of  those 
words,  as  used  in  the  statute,  the  "tenant  in  possession"  of  the  property,  and 
liable  to  account  to  plaintiff  for  the  value  of  its  use  and  occupation. 

But  it  is  said  there  was  no  contract  relation  between  the  parties,  and  the 
defendant,  if  liable  at  all,  was  liable  as  a  trespasser,  and  should  have  been 
sued  as  such,  and  not  in  assumpsit.  The  answer  is  that  the  defendant  was 
not  a  trespasser  in  any  sense.  She  was  rightfully  in  possession,  and  could 
not  be  treated  as  a  tort-feasor.  Her  liability  is  statutory,  and  the  law  implies 
a  promise  on  her  pai*t  to  comply  with  its  requirements.  It  is  true,  the  action 
for  use  and  occupation  is  founded  on  privity  of  contract,  but  it  will  lie  as  well 
upon  an  implied  as  upon  an  express  contract.  Osgood  v.  Dewey,  13  Johns, 
240;  StocTcett  v.  Watkins,  2  Gill  &  J.  326. 

3.  It  is  further  argued  for  the  appellant  that  plaintiff  is  not  the  real  party 
in  interest,  and  no  facts  are  stated  in  the  complaint  showing  him  to  be  the 
trustee  of  an  express  trust,  and,  therefore,  his  action  cannot  be  maintained* 
We  think  the  complaint  sufficient,  and  the  action  properly  brought.  A  trus- 
tee of  an  express  trust  is  a  person  with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  benefit  of  another,  and  he  is  authorized  to  sue  without  join- 
ing with  him  the  persons  for  whose  benefit  the  action  is  prosecuted.  Section 
369,  Code  Civil  Proc. 

The  plaintiff  bid  in  the  property,  and  received  the  certificate  of  sale  and 
sheriff's  deed  in  his  own  name,  and  thereby  became  the  purchaser.  As  be- 
tween him  and  the  bank,  he  was  a  trustee  of  an  express  trust,  but  that  fact 
did  not  concern  the  defendant.  As  to  her  he  was  the  real  party  in  interest, 
and  might  sue  without  alleging  or  proving  his  trusteeship.  It  has  been  so 
held  in  several  analogous  cases.  Corcoran  v.  Doll,  32  Cal.  90;  Walsh  v, 
Soule.  66  Cal.  443;  S.  C.  6  Pac.  Rep.  82;  Lewis  v.  Adams,  11  Pac.  Rep.  833; 
Hoagland  v.  Trask,  48  N.  Y.  686.    And  see  Pom.  Rem.  §§  175-178. 

It  follows  that  the  judgment  should  be  affirmed. 

We  concur;    Seakls,  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment is  affirmed. 


Digitized  by 


Google 


726  PACIFIC  BETORTEB.  [ObI. 

(71  Cal.  688) 

Floyd  and  others  v.  Fobbes  and  others.    {So.  9,503.) 

{Supreme  Ckmrt  of  Califomia.    January  24,  1887.) 

Charities  aivd  Charitable  Ubeb—Deed— Creatikg  Oicb  Fukd— Several  Tbcsts — In- 
vektnkntb. 

A  deed  of  trust  conveying  property  in  trust  for  the  following  ptirposes :  **Fint, 
to  enter  into  possession  of,  have,  receive,  and  recover  the  property  and  rents  and 
profits  thereof,  (except  as  herein  excepted,)  and  to  let  and  lease,  (until  sale.)  and  to 
sell,  convey,  and  dispose  of  the  same,  and  to  convert  the  same  into  money  (except 
as  herein  excepted)  as  rapidly  as  judicious  management  will  permit,  and  out  of  the 
proceeds  to  make  the  payments  hereinbelow  directed ; "  then  desi^iating  various 
payments  to  be  made  by  the  trustees  and  some  expenditures;  and,  third,  to  expend 
the  sum  of  $700,000  for  the  purpose  of  purchasing  land,  and  erecting  thereon  a 
powerful  telescope  and  observatory,  and  to  turn  over  the  same,  when  completed, 
together  with  any  surplus  left  of  .the  said  sum  of  $700,000.  to  the  regents  of  the  Uni- 
versity of  California:  held,  that  the  proceeds  of  the  trust  property  constituted  one 
fund,  out  of  which  the  trustees  were  to  execute  several  trusts  specified  in  said  deed, 
and  that  the  profits  arising  from  investments  of  money  in  their  hands  were  to  be 
treated  as  a  part  of  such  fund,  and  not  as  accruing  for  the  benefit  of  any  of  said  trusts 
in  the  execution  of  which  a  definite  sum  is  required  to  be  paid  or  expended,  so  as' 
to  increase  the  amount  of  such  payment  or  expenditure. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco. 
JoJin  B.  Mhoon  and  McAllister  <&  Bergin,  for  appellants.     Cope  &  Boyd  and 
Jarboe  d*  Harrison,  for  respondents. 

Tkmple,  J.  This  action  was  instituted  to  obtain  the  construction  of  a 
deed  of  trust  made  by  James  Lick  to  certain  trustees,  the  plaintiffs  herein. 
The  deed  was  executed  September  21,  1875,  but  the  trustees  were  changed, 
and  those  now  acting  were  selected  in  April,  1876. 

James  Lick  died  in  October,  1876.  After  his  death  the  heirs  manifested  a 
disposition  to  contest  the  validity  of  the  deed.  This  led  to  a  compromise,  the 
validity  of  which  compromise  was  tested  in  a  suit  brought  for  that  purpose, 
which  was  decided  in  December,  1879.  The  complaint  in  this  suit  was  filed 
in  August,  1884.  Judgment  wa^s  entered  answering  the  various  questions 
propounded  by  the  trustees,  and  from  that  judgment  this  appeal  is  taken  by 
the  board  of  regents  of  the  University  of  California.  All  the  other  benefi- 
ciaries of  the  trust  seem  to  be  satisfied  with  the  judgment. 

The  deed  conveys  the  property  in  trust  for  the  following  purposes :  "First, 
to  enter  into  possession  of,  have,  receive,  and  recover  the  property,  and  rents 
and  profits  thereof,  (except  as  herein  excepted,)  and  to  let  and  lease,  (until  sale,) 
and  to  sell,  convey,  and  dispose  of  the  same,  and  to  convert  the  same  into 
money  (except  as  herein  excepted)  as  rapidly  as  judicious  management  will 
permit,  and  oirt  of  the  proceeds  to  make  the  payments  hereinbelow  directed." 
The  deed  further  proceeds  to  designate  various  payments  to  be  made  by  the 
trustees  and  some  expenditures.  Some  of  the  payments  were  to  be  made  at 
once,  and  in  the  eighteen tli  subdivision  the  trustees  are  directed,  "after  dis- 
charging the  trusts  and  making  the  payments  hereinbefore  mentioned,  in  the 
order  hereinbefore  set  forth,  (except  as  herein  otherwise  directed,)  to  make 
over  and  transfer  the  residue  of  the  proceeds  of  the  property  hereby  transferred 
and  conveyed,  and  intended  to  be,  in  equal  proportions  to  the  California  Acad- 
emy of  Sciences  and  the  Society  of  California  Pioneers." 

The  third  subdivision  is  the  one  in  which  the  appellant  is  specially  inter- 
ested, and  reads  as  follows:  "Third.  To  expend  the  sum  of  seven  hundred 
thousand  dollars  (1^700,000)  for  the  purpose  of  purchasing  land,  and  construct- 
ing and  putting  up  on  such  land,  as  shall  be  designated  by  the  party  of  the 
first  part,  a  powerful  telescope,  superior  to  and  more  powerful  than  any  tele- 
scope ever  yet  made,  with  all  the  machinery  appertaining  thereto  and  appro- 
priately connected  therewith,  or  that  is  necessary  or  convenient  to  the  most 
powerful  telescope  now  in  use,  or  suited  to  one  more  powerful  than  any  yet 
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constructed,  and  also  a  suitable  observatory  connected  therewith.  The  parties 
of  the  second  part  hereto,  and  their  successors,  shall,  as  soon  as  said  telescope 
and  observatory  are  constructed,  convey  the  land  whereupon  the  same  may 
be  situated,  and  the  telescope  and  the  observatory,  4ind  all  the  machinery  and 
apparatus  connected  therewith,  to  the  corporation  known  as  the  •  Regents  of 
the  University  of  California;'  and  if,  after  the  construction  of  said  telescope 
and  observatory,  there  shall  remain  of  $700,000  in  gold  coin  any  surplus,  the 
said  pai'ties  of  the  second  part  shall  turn  ovet  such  surplus  to  said  corpora- 
tion, to  be  invested  by  it  in  bonds  of  the  United  States,  or  of  the  city  and 
county  of  San  Francisco,  or  other  good  and  safe  interest-bearing  bonds,  and 
the  income  thereof  shall  be  devoted  to  the  maintenance  of  said  telescope,  and 
the  observatory  connected  therewith,  and  shall  be  made  useful  in  promoting 
science;  and  the  said  telescope  and  observatory  are  to  be  known  as  <  The 
Lick  Astronomical  Department  of  the  University  of  California/  " 

The  portion  of  the  judgment  to  which  the  appellant  objects  is  the  fourth 
instruction,  which  reads  as  follows:  "Fourth.  That  the  proceeds  of  the  trust 
property  constitute  one  fund,  out  of  which  the  trustees  are  to  execute  the 
several  trusts  specified  in  said  deed,  and  that  the  profits  arising  from  invest- 
ments of  money  in  their  hands  are  to  be  treated  as  a  part  of  such  fund,  and  not 
as  accruing  for  the  benefit  of  any  of  the  said  trusts,  in  the  execution  of  which 
a  definite  sum  is  required  to  be  paid  or  expended,  so  as  to  increase  the  amount 
of  such  payment  or  expenditure. " 

The  appellant  denies  the  correctness  of  this  construction.  It  asks  the  court 
to  say  that  the  evident  intention  of  James  Lick  was  that  the  trustees  should 
proceed  with  reasonable  diligence  to  sell  the  property,  and,  as  soon  as  sold,  as 
much  of  it  as  was  required  should  be  appropriated  to  the  different  specific  ben- 
efactions; that,  where  the  beneficiary  could  not  at  once  receive  the  amount, 
(as  was  the  case  with  the  appellant,)  it  would  constitute  a  fund  which  might 
have  been  put  at  interest  for  the  advantage  of  the  beneficiary;  that,  for  in- 
stance, there  should  have  been  a  fund  created,  for  the  purposes  of  the  trust 
set  out  in  the  third  subdivision  of  the  deed,  of  $700,000;  that  this  amount,  if 
not  immediately  required  in  performance  of  such  trusts,  could  have  been 
placed  at  interest  for  the  benefit  of  the  fund;  on  the  contrary,  the  property 
was  not  sold  when  it  ought  to  have  been,  and  thereby  large  amounts  have 
been  received  as  rents  and  profits;  that,  under  the  construction  placed  upon 
the  deed  by  the  court  below,  the  residuary  beneficiaries  will  receive  the  in- 
crement, some  portion  of  which  in  justice  and  equity  ought  to  liave  gone  to 
the  other  beneficiaries;  that  now,  in  view  of  this  fact,  the  court  should  re- 
gard that  as  done  which  ought  to  have  been  done,  and,  by  a  just  division  of 
such  increment,  place  the  parties  as  near  as  may  be  in  the  position  they  would 
have  been  in  had  the  trustees  faithfully  and  diligently  performed  their  duty. 

Some  of  the  donations  have  to  be  paid  immediately.  Such  beneficiaries 
would  certainly  have  better  grounds  for  insisting  upon  the  equitable  principle 
contended  for  than  the  appellant,  ^e  understand  that  as  to  them  the  trusts 
have  been  fully  performed.  At  all  events,  they  make  no  complaints.  We 
shall  consider  the  matter  solely  with  reference  to  the  rights  of  the  appellant. 

A  very  large  amount  of  property  is  involved  in  the  trusts,  which  are  quite 
numerous,  and  vary  greatly  in  character.  The  trustees  were  to  pay  the  debts 
of  the  donor  then  existing,  and  whatever  debts  he  might  require  in  his  sup- 
port, expenses,*  and  the  improvement  of  his  homestead.  They  were  to  erect 
a  group  of  bronze  statuary,  well  worth  8100,000,  and  various  monuments. 
They  were  to  expend,  under  the  direction  of  certain  named  persons,  $150,000 
in  the  erection  and  maintaining  free  baths.  They  were  to  found  an  Institute 
called  the  Old  Ladies'  Home  at  a  cost  of  $100,000.  They  were  to  found  and 
endow,  at  a  cost  of  $540,000,  the  California  School  of  Mechanical  Arts,  under 
the  direction  of  certain  named  persons.  It  will  be  seen  that  they  were  directed 
to  expend  the  sum  of  $700,000  for  the  purpose  of  purchasing  land,  and  con- 
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stmcting  and  putting  up  a  powerful  telescope,  superior  to  and  more  powerful 
than  any  ever  yet  made,  and  all  the  machinery  appropriate  or  convenient  to 
the  most  powerful  telescope  now  in  use,  or  suited  to  one  more  pow^f ul  than 
any  yet  constructed,  and  also  a  suitable  observatory.  When  oonstmcted,  all 
should  be  conveyed  to  the  regents  of  the  university;  and,  if  there  should  re- 
main of  said  $700,000  in  gold  coin  any  surplus,  it  should  be  turned  over  to 
the  regents,  to  be  by  them  invested. 

It  is  evident,  in  the  first  place,  that  theactive'duties  here  enjoined  upon  the 
trustees  could  not  be  performed  within  any  definite  period,  and  certainly  the 
donor  must  have  known  that  it  would  require  many  years  to  acoomplifh  the 
diti&cult  task  imposed  upon  them.  Yet  he  directs  a  precise  sum  in  gold  coin  to 
be  expended,  and,  when  the  work  shall  have  been  performed,  he  directs  tliat 
the  surplus,  if  any  remaining  of  that  sum,  be  turned  over.  This,  evidently, 
would  not  have  justified  the  trustees  in  expending  more  than  that  precise  sum, 
under  the  claim  that  there  was  a  fund  which  was  entitled  to  share  an  incre- 
ment. The  direction  to  turn  over  the  surplus  remaining  of  the  precise  sum 
in  gold  coin  is  not  in  apt  language  if  the  desire  was  that  the  surplus  remaining 
from  a  fund  should  be  turned  over.  Although  he  must  have  known  that  it 
would  be  a  long  time  before  all  this  money  could  be  expended,  yet  no  lan- 
guage is  used  indicating  that  it  is  to  be  invested  so  that  any  increment  will 
accrue  until  the  entire  work  is  done;  and  then  he  expressly  directs  that  the 
surplus,  if  any,  shall  be  invested  so  as  to  produce  an  income. 

It  is  also  a  significant  circumstance  in  this  connection  that,  as  to  the  residu- 
aries,  the  deed  directs  that,  after  discharging  the  trusts  and  making  the  pay- 
ments in  the  order  named,  the  residue  be  transferred  to  the  residuaries.  If 
the  construction  contended  for  by  the  appellant  were  the  correct  one,  there 
appears  no  good  reason  why  the  residuaries  should  not  receive  their  residue  as 
soon  as  the  propei*ty  was  sold,  and  the  different  funds  created.  It  is  evident 
that  the  donor  intended  that  the  entire  property  should  remain  as  security  for 
the  different  trusts  in  the  order  named.  We  therefore  think  the  judgment 
should  be  affinned. 

It  may  be  well  to  remark,  however,  that  this  judgment  is  only  a  construc- 
tion of  the  trust  deed.  It  does  not  pass  upon  the  question  whether,  if  there 
has  in  fact  been  unnecessary  or  great  delay,  in  consequence  of  which  the  re- 
siduaries had  received  profits  which,  upon  a  proper  performance  of  the  trust, 
would  have  been  received  by  the  specific  beneficiary,  a  court  of  equity  cannot 
make  a  fair  adjustment  of  the  matter.  The  trustees  did  not  admit  delay,  and 
ask  for  instructions  in  view  of  such  fact.  The  appellant  in  it*)  answer  did  not 
charge  there  had  been  such  delay.  Should  suth  a  controversy  ever  arise,  the 
only  effect  of  this  judgment  woidd  be  that  the  right  of  the  beneficiary  com- 
plaining to  be  compensated  would  be  determined  in  view  of  the  construction 
here  given  the  deed.    Judgment  affirmed. 

We  concur:  McKinstbt,  J.;  MoFarland,  J.;  Fatbrson,  J.;  Thorn- 
ton, J, 


(71  cai.  m) 

CoMSTOCK  V.  Yolo  Co.    (No.  11,641.) 

{Supreme  Court  of  OaUifomia,    January  25,  1887.) 

Wats— Levy  of  Road  Tax— Ooukty  Board  op  Supervisobs— Mode  of  PROoisbuRB— Cai> 

IFORNIA  COONTY  GOVERNMENT  ACT,  §   26,  Cl.  1,  SUBDB.  4,  13,  85. 

Subdivisions  4,  13,  and  36,  cl.  1.  g  26.  California  county  government  act,  provid- 
ing that  the  county  boards  of  supervisors  have  jurisdiction  to  levy  taxes  upon  tax- 
able pro]:)erty  of  any  district  for  the  construction  and  reimir  of  roads  and  highways, 
**  provided,  that  no  tax  shall  be  levied  upon  any  district  until  the  proposition  to 
levy  tiie  same  has  been  submitted  to  the  qualified  electors,  and  received  a  majority 
of  all  the  legal  votes  cast  upon  such  proposition,  and  to  do  and  ))erform  all  other 
acts  and  things  required  by  law  not  in  this  act  enumerated,  or  which  maybe  neces- 
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sary  to  the  full  discharge  of  the  duties  of  the  legistative  authority  of  the  county 
government,*'  held  to  authorize  the  board  of  supervisors  to  adopt  any  suitable  mode 
of  procedure  in  making  the  levy  of  a  tax  for  road  purposes;  the  levying  of  the 
tax  being  one  of  the  duties  of  the  legislative  authority  of  the  county  government. 

Commissioners'  decision.    In  bank. 

Appeal  from  superior  court,  Yolo  county. 

A*  Z.  Hart,  for  appellant.    Frank  S.  Sprague^  for  respondent. 

Belcheu,  C.  C.  This  is  an  action  to  recover  a  sum  of  money  which  was 
paid  by  plaintiff,  under  protest,  to  prevent  the  sale  of  his  property  in  satis- 
faction of  an  alleged  illegal  tax.  The  appeal  is  by  the  plaintiff  from  a  judg- 
ment in  favor  of  defendant,  and  rests  upon  the  judgment  roll. 

The  tax  in  question  was  levied  in  pursuance  of  the  supposed  authority 
given  by  the  county  government  act,  which  provides:  "The  boards  of  super- 
visors in  their  respective  counties  have  jurisdiction  and  power,  under  such 
limitations  and  restrictions  as  are  prescribed  by  law,  to  lay  out,  maintain, 
control,  and  manage  public  roads  ♦  ♦  *  within  the  county;  to  levy  taxes 
upon  the  taxalile  property  of  their  respective  counties  for  all  county  purposes, 
and  also  upon  the  taxable  property  of  any  district  for  the  construction  and 
repair  of  roads  and  highways  and  other  district  purposes,  provided,  that  no 
tax  shall  be  levied  upon  any  district  until  the  proposition  to  levy  the  same 
has  been  submitted  to  the  qualified  electors  of  such  district,  and  received  a 
majority  of  all  the  legal  votes  cast  upon  such  proposition;  and  to  do  and 
perform  all  other  acts  and  things  required  by  law  not  in  this  act  enumer- 
ated, or  which  may  be  necessary  to  the  full  discharge  of  the  duties  of  the  leg- 
islative authority  of  the  county  government."  County  Government  Act,  § 
25.  cl.  1,  subds.  4,  13,  35;  St.  &  Amend.  Codes  1883,  p.  304. 

On  the  twenty-eighth  day  of  August,  1884,  the  board  of  supervisors  of  Yolo 
county,  by  a  resolution  duly  passed  and  entered  upon  its  minutes,  ordered 
that  a  proposition  to  levy  a  tax  upon  the  taxable  property  of  road-district  No. 
1,  in  that  county,  for  the  construction  and  repair  of  roads  and  highways 
therein,  sutticient  in  amount  to  raise  the  sum  of  $9,000,  and  to  be  levied  ac- 
cording to  the  value  of  the  property  as  shown  by  the  assessment  roll' of  the 
county  for  that  year,  be  submitted  to  the  qualified  electora  of  the  district  at 
an  election  to  be  held  for  that  purpose  on  the  thirteenth  day  of  September, 
1884.  By  the  resolution,  polling- places  were  duly  fixed,  inspectors  and  judges 
of  the  election  were  appointed,  and  the  clerk  of  the  board  was  ordered  to  issue 
a  proclamation,  under  his  hand  and  the  seal  of  the  board,  calling  an  election 
in  accordance  therewith,  and  to  cause  a  copy  of  such  proclamation  to  be  pub- 
lished in  the  Woodland  Daily  Democrat,  a  newspaper  published  in  the  county, 
and  to  be  posted  at  each  place  fixed  for  holding  the  election,  for  at  least  10 
days  before  the  day  of  said  election. 

In  pursuance  of  the  resolution  the  clerk  of  the  board  issued  a  proclamation, 
setting  forth  all  the  matters  required,  in  due  and  proper  form,  and  caused  the 
same  to  be  published  and  posted  as  directed.  At  the  time  named  an  election 
was  held,  and  a  majority  of  all  the  legal  votes  cast  upon  the  proposition  were 
in  favor  of  levying  the  said  tax.  The  returns  of  the  election  were  duly  made 
to  and  canvassed'  by  the  board  of  supervisors  on  the  sixth  day  of  October, 
1884,  and  thereupon  the  board,  finding  that  a  majority  of  all  the  votes  cast 
were  in  favor  of  the  tax,  proceeded  to  levy  the  same.  It  was  ascertained  by 
computation  that  to  raise  the  sum  of  $9,000  on  the  taxable  property  of  the 
district,  as  shown  by  the  county  assessment  roll  for  that  year,  would  require 
the  rate  of  taxation  to  be  87  cents  on  the  SlOO,  and  the  board  then,  by  its 
order,  duly  fixed  and  determined  upon  that  as  the  rate.  The  county  auditor 
then  computed  the  tax  at  the  rate  named  upon  all  the  taxable  property  of  the 
district,  and  entered  the  same  upon  the  assessment  roll  of  the  county;  the 
tax  so  entered  against  the  plaintiff  being  $35.30. 
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It  is  now  contended,  on  the  part  of  the  appellant,  that  the  tax  was  illegal 
and  void,  because^ First,  there  was  no  provision  made  by  law  for  the  sub- 
mission to  the  qualified  electors  of  a  road-district  of  a  proposition  to  levy  a 
special  tax  for  road  purposes;  and  no  election  for  any  purpose  can  be  held  un- 
less the  time  and  manner  of  calling  and  holding  it  have  been  authoritatively 
designated  in  advance,  either  by  law  or  by  some  means  which  the  law  has 
prescribed;  and,  second,  the  board  of  supervisors  had  no  authority  to  adopt 
the  assessment  made  for  state  and  county  purposes  as  the  basis  upon  which 
to  levy  the  tax. 

It  is  not  denied  that  the  board  of  supervisors  had  full  power  to  levy  the  tax 
in  question,  but  the  contention  is  that  the  power  could  not  be  exercised  for 
the  want  of  further  legislation  prescribing  the  mode  of  its  exercise. 

In  the  Code  of  Civil  Procedure  it  is  provided  that  when  jurisdiction  is  con- 
ferred on  any  court  or  judicial  oflicer,  and  the  course  of  proceeding  is  not 
specially  pointed  out  by  the  Code  or  the  statute,  any  suitable  mode  of  pro- 
ceeding may  be  adopted.  Section  187.  Under  this  provision  it  has  been  held 
that,  in  a  proper  case,  the  probate  court  may  set  apart  a  homestead,  though 
the  manner  in  which  it  is  to  beset  apart  is  not  provided  by  statute.  Mawson 
V.  Mawson,  50  Cal.  539. 

In  the  county  government  act,  as  has  been  seen,  it  is  provided  that  the  board 
of  supervisors  may  "do  and  perform  all  other  acts  and  things  *  *  * 
which  may  be  necessary  to  the  full  discharge  of  the  duties  of  the  legislative 
authority  of  the  county  government."  As  the  levying  of  the  tax  in  question 
was  one  of  the  "duties  of  tlie  legislative  authority  of  the  county  government," 
we  think  this  provision  sufficient  to  authorize  the  board  to  adopt  any  suitable 
mode  of  procedure  in  making  the  levy. 

It  is  not  questioned  that  the  mode  of  procedure  adopted  was  suitable  and 
proper,  if  authorized,  and  it  follows,  therefore,  that  the  judgment  should  be 
affirmed. 

We  concur;    Foote,  C.  ;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 


(2  Ariz.  248) 

Territory  ex  rel,  Sherman  v.  Board  of  Sup'rs  of  Mohave  Co. 

and  others. 

{Supreme  Covrt  of  Arizona,    January  27,  1887.) 

1.  Counties — County-Seat  Election — Delegation  of  Legislative  Poweb. 

It  is  not  a  delegation  of  legislative  power  to  provide  for  the  selection  of  a  county- 
seat  by  vote  of  the  people  of  the  county. 

2.  Same — Mandamus — To  Contest  Election. 

Mandamus  against  the  board  of  canvassers  is  not  a  proper  remedy  by  which  to 
contest  a  county-seat  election,  when  the  board  has  declared  the  result,  and  the 
county  officers  have  acted  thereon. 

3.  Elections— Whether  Case  Made  Out  fob  Contest — Qualification  of  Votkb — 

Polling  Place— Returns. 

a  case  for  a  contest  of  an  election  is  not  made  out  by  an  allegation  that  persons 
voted  who  were  not  citizens,  and  that  qualified  voters  voted  in  other  precincts  than 
those  of  their  residence,  as,  by  Conip.  I^ws  N.  M.  1214,  one  who  has  declared  his 
intention  to  become  a  citizen  is  qualified  to  vote,  and  a  qualified  voter  may  vote  in 
any  precinct;  nor  by  an  allegation  that  some  of  the  polling  places  were  on  an  In- 
dian or  Military  reservation,  it  not  being  shown  that  any  objection  was  made,  or 
that  the  election  there  was  interfered  with ;  nor  by  an  allegation  that  returns  were 
improperly  transmitted,  without  alleging  that  they  were  tampered  with. 

4.  Same — Validity— Irregularity. 

An  election  is  not  invalidated  by  an  irregularity  which  is  not  shown  to  have  af- 
fected the  result. 


Digitized  by 


Google 


Ariz.]  TERRITORY  V.  COUNTY  OF  MOHAVB.  731 

Petition  for  mandamus  to  have  the  returns  of  an  election  re-canvassed, 
and  its  validity  otherwise  inquired  into. 
E,  Jf.  8anford,  for  petitioner.    Rushj  WeUs  <fe  Howard,  for  respondents. 

Barnes,  J.  By  statute  approved  February  25,  1885.  it  was  enacted  tliat 
the  qualified  voters  of  Mohave  county  should,  at  the  next  general  election, 
designate  by  ballot  the  locality  for  the  county-seat  of  said  county;  that  at  said 
election  any  voter  might  designate  upon  bis  ballot  a  place  for  such  county- 
^seat,  and  that  all  such  votes  should  be  received,  counted,  and  returned  as  other 
votes;  and  that  the  place  receiving  the  highest  number  of  votes  should  be  the 
county-seat.     All  acts  in  conflict  with  that  act  are  hereby  repealed. 

The  petition,  on  the  relation  of  Charles  E.  Sherman,  alleges  that  at  the  last 
general  election  votes  were  cast  in  Mohave  county  on  the  question  of  the  lo- 
cation of  the  county-seat,  and  that  the  board  of  canvassers  canvassed  the 
votes  cast,  and  declared  that  Kingman  had  received  a  majority,  and  that  there- 
upon the  county  officei*s — the  sheriff,  county  judge,  and  others — removed  their 
odSces  and  the  records  of  the  county  to  Kingman.  The  petition  alleges  that 
many  vot€s  were  cast  by  persons  not  citizens,  and  therefore  not  legal  votes; 
that  many  votes  were  cast  by  persons  who  resided  in  precincts  other  than 
where  the  votes  were  cast,  and  so  were  illegal  votes.  Many  irregularities  in 
making  up,  certifying,  and  in  transmitting  the  returns  are  alleged.  The  pe- 
tition asks  for  a  writ  of  mandamus  requiring  the  board  of  canvassers  to  again 
canvass  the  returns  of  said  election.  It  also  asks  the  court  to  inquire,  by  is- 
sues prepared  and  sent  down  to  the  district  court,  into  the  legality  of  the  votes 
alleged  to  be  ill(?gal,  and  to  purge  the  returns  of  said  election  of  all  illegal 
votes  and  irregularities  before  the  board  of  canvassers  be  required  to  canvass 
such  returns.  In  short,  it  is  sought  by  this  proceeding  to  contest  this  elec- 
tion. 

One  question  we  must  dispose  of  at  the  threshold.  It  has  been  urged  with 
great  force  and  ability  that  the  law  authorizing  the  election  is  invalid,  in  that 
it  attempts  to  delegate  legislative  powers  to  the  voters  of  Mohave  county. 
The  location  of  a  county-seat  should  be  determined  by  the  people  of  a  county. 
Their  interests  and  convenience  should  alone  be  consulted.  So,  in  most  of 
the  states,  laws  have  been  enacted  by  which  a  vote  of  the  people  should  de- 
termine the  question.  No  case  has  been  cited  that  decides  such  laws  to  be  in- 
valid. They  have  been  acquiesced  in  by  courts  and  the  law-makers  too  long 
now  to  question  their  validity.  The  case  of  Calaveras  Co.  v.  Brockway,  30 
Gal.  326,  treats  such  a  law  as  valid.  So  do  the  cases  of  State  v.  Stearm, 
11  Neb.  104;  S.  C.  7  N.  W.  Rep.  743;  Boren  v.  (Smith,  47  111.  482.  It  has 
been  held  that  where  the  fact  of  an  enactment  becoming  a  law  is  made  to  de- 
pend upon  a  popular  vote,  the  law  is  invalid.  Barto  v.  LovetU  8  N.  Y.  483, 
where  a  school  law  made  dependent  upon  the  adoption  by  the  people,  and  Mx 
parte  Wall,  48  Cal.  279,  where  a  prohibitory  law  made  dependent  upon  adop- 
tion by  vote,  are  cases  that  held  such  laws  to  be  void. 

Much  authority  may  be  found  pro  and  oon  upon  this  vexed  question,  yet 
the  tendency  of  authority  and  practice  is  evidently  towards  a  recognition  of 
their  validity.  Fence  laws,  stock  laws,  liquor  laws,  in  fact  a  great  number 
of  local  option  laws,  have  been  enacted  and  sustained  by  the  courts.  But 
the  law  in  this  case  is  not  made  dependent  upon  a  vote.  It  enacts  that  Ibe 
county-seat  shall  be  where  the  voters  designate,  and  repeals  all  laws  in  con- 
flict therewith.    We  are  compelled  to  hold  that  the  law  is  valid. 

The  next  question  to  be  considered  is  whether  mandamus  is  the  proper 
remedy.  The  purpose  of  this  remedy  is  to  require  public  officers  to  perform 
their  official  duties  when,  by  inaction  or  misconduct,  they  refuse  to  act.  When 
the  duty  is  purely  ministerial,  the  court  may  direct  how  the  duty  shall  be 
performed.  When,  however,  the  officer  has  any  discretion  or  judicial  power, 
the  court  can  only  direct  him  to  act,  but  not  how  he  shall  act.    Had  the  board 
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of  canvassers  refused  to  canvass  the  votes  cast  at  the  election  on  the  location 
of  the  county-seat,  this  remedy  might  have  been  invoked  to  require  such  can- 
vass. Had  the  county  officers  failed  to  remove,  the  court  would  have  had 
the  power  to  direct  the  removal.  But  the  petition  shows  that  the  canvassers 
performed  their  duty  by  canvassing  the  votes,  and  the  officers  by  removal. 
The  case  stands  as  if  a  person  had  been  declared  elected  to  an  office,  and  he 
had  been  inducted  into  the  office,  and  this  remedy  was  asked  to  require  him 
to  surrender  the  office,  and  the  canvassers  to  reconvene,  and  again  canvass 
the  returns  and  declare  the  result.  This  cannot  be  sustained  by  authority. 
High,  Extr.  Rem.  §  49.  "The  rule  may  now  be  regarded  as  established  by 
an  overwhelming  current  of  authority  that,  where  an  office  is  already  filled 
by  an  actual  incumbent,  exercising  the  functions  of  the  office  de  facto  and 
under  color  of  right,  mandamus  will  not  lie  to  compel  the  admission  of  an- 
other claimant,  nor  to  determine  the  disputed  question  of  title. "  McCmry 
on  Elections  is  to  the  same  effect,  (section  817  et  seq;)  and  see  cases  cited  by 
both  authors;  State  v.  Churohill,  15  Minn.  465,  (Gil.  369;)  Peo2)le  v.  Detroit, 
18  Mich.  337;  Clark  v.  McKemie,  7  Bush,  528;  Burke  v.  Monroe  Co,,  4  W.  Va. 
371;  People  v.  New  York,  3  Johns.  Cas.  79.  State  v.  Steatw,  11  Neb.  104,  S. 
C.  7  N.  W.  Rep.  743,  was  a  case  where  canvassers  were  directed  to  canvass 
all  the  returns,  and  not  exclude  a  part  of  them.  Qlencoe  v.  People,  78  111.  389, 
is  a  case  where,  by  mandamus,  the  town  officers  were  directed  to  call  an  elec- 
tion required  by  law.  State  v.  Walker,  5  S.  C.  263,  is  a  case  where  mandamus 
was  held  to  be  a  proper  remedy  to  compel  a  sheriff  to  keep  his  office  at  a  county- 
seat.  But  no  case  has  been  cited  which  holds  that  in  mandamus  the  court 
may  go  behind  the  certificate  of  the  board  of  canviissers,  and  contest  the  elec- 
tion. Our  statute  seems  to  have  codified  the  law  of  this  subject.  Mandamus 
may  be  issued  "to  compel  the  performance  of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station,  or  to  compel  the 
admission  of  a  party  to  the  use  and  enjoyment  of  a  riglit  or  office  to  which  he 
is  entitled." 

But  the  petition  fails  to  make  out  a  case  for  a  contest  of  the  election.  It 
is  alleged  that  certain  persons  voted  who  are  not  shown  to  be  citizens  on  the 
great  register.  In  this  territory  a  person  who  has  declared  his  intention  to 
become  a  citizen  is  a  qualified  voter.  Ck>mp.  Laws  1214.  By  the  laws  of 
this  territory  a  qualified  voter  may  vote  in  any  precinct  in  the  county. 
Oomp.  Laws  1214.  If  the  polling  place  of  an  election  be  on  an  Indian  or 
military  reservation,  where  the  place  was  well  known,  and  no  interference 
with  the  election  be  alleged,  it  cannot  invalidate  the  election.  True,  the 
election  at  tiiat  place  might  have  been  prevented  by  the  officers  in  charge,  but 
there  is  no  allegation  that  objection  was  made.  Allegations  that  the  returns 
were  not  properly  transmitted  cannot  avail,  without  allegation  that  they 
were  tampered  with.  It  is  the  object  of  elections  to  ascertain  a  free  expres- 
sion of  the  will  of  the  voters,  and  no  mere  irregularity  can  be  considered, 
unless  it  be  shown  that  the  result  has  been  affected  by  such  irregularity. 
McCrary,  Elect.  128,  and  Brightly,  Elect.  Cas.  448,  and  cases  cited. 

For  these  reasons  the  petition  is  denied. 

Porter,  J.,  concurs. 

a4  Or.  375) 

Vincent  t>.  Umatilla  Co. 

(Supreme  Court  of  Oregon.    January  14,  1887.) 

1.  Review,  Wnrr  of— Claim  against  Codnty— Order  of  County  Court. 

A  writ  of  review  to  an  order  of  a  county  court,  refusing  to  allow  a  claim  against 
the  county,  is  not  a  proper  method  of  litigating  disputed  questions  of  fact,  arising 
between  the  county  and  a  person  liaving  a  claim  against  it. 
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2.  EAMK—PLEADllfG— STBICTT  CoWSTBUCmON. 

In  such  case,  as  the  proceeding  In  the  county  conrt  \s  ex  parte,  the  rnle  requiring 
all  i^e  facts  necessary  to  the  creation  of  a  valid  claim  to  be  made  to  appear,  will  be 
enforced  with  more  strictness  than  usual. 
8.  Militia— Expenses  of— Claim  against  County. 

Under  Gen.  Laws  Or.  p.  668,  2 18,  providing  that  arms,  accouterments,  and  military 
stores  may  be  issued  by  theadjutantgeneral  to  any  militia  company,  upon  theappli- 
cation  of  the  commanding  officer,  *'  such  application  being  nrst  submitted  to  the 
comity  Judge,  and  receiving  his  approval,"  and  other  requirements  complied  vrith, 
and  section  19,  making  it  the  duty  of  the  county  court,  upon  like  application,  to 
provide  an  armory  for  a  company,  and  to  audit  and  allow  'Hhe  necessary  expenses 
of  the  same,"  it  is  discretionaiy  with  the  county  judge  whethej  or  not  to  approve 
an  application  for  arms  and  stores,  it  is  not  his  duty  to  funiish  an  armory,  ifarms 
are  not  iirst  issued  with  his  approval,  and  he  cannot  be  required  to  audit  and  allow 
a  claim  for  expenses  incurred  by  a  company  in  regard  to  these  matters,  on  its  own 
responsibility,  without  previously  making  any  application  to  the  court. 

Lord,  C.  J.,  dissenting. 

Appeal  from  Umatilla  county. 

Proceeding  to  have  claim  against  a  county  allowed  and  ordered  paid.  Judg- 
ment for  petitioner.     The  county  appeals. 

L,  B.  Cox.  for  appellant,  Umatilla  Go.  John  /.  Ballerayt  for  respondent, 
Vincent. 

Strahak,  J.  This  proceeding  was  instituted  in  the  circuit  court  of  Uma- 
tilla county,  Oregon,  by  the  respondent,  for  a  writ  of  review  to  be  directed  to 
the  county  court  of  said  county.  The  purpose  of  the  writ  was  to  bring  be- 
fore the  circuit  court  for  review  the  record  of  the  county  court  of  Umatilla 
county,  rejecting  and  refusing  to  audit  or  allow  an  account  against  said 
county,  presented  on  behalf  of  Company  B,  First  regiment.  Third  brigade, 
O.  S«  militia.  The  amount  of  the  account  presented  was  $662.81,  and  the 
items  are  mainly  for  rent  of  armory,  for  drill,  etc.,  and  for  expenses  for 
armorer,  and  some  other  small  items,  all  apparently  incurred  in  and  about 
the  care  and  store  of  the  arms  of  the  company,  its  drill,  etc.  The  first  item 
in  the  account  is  in  December,  1884,  and  the  last  in  March,  1886. 

The  petition  for  the  writ  alleges,  in  substance,  that  on  the  eighth  day  of  * 
April.  1886,  the  plaintiff  made  and  fifed  in  the  county  court  of  Umatilla  county 
his  petition,  duly  verified,  of  which  the  following  is  a  copy,  to-wit: 

"IN  THE  COUNTY  COURT  OF  THE  STATE  OF  OREGON,  FOR  UMATILLA  COUNTY. 

"The  undersigned,  your  petitioner,  respectfully  represents  that  on  July  29, 
1884,  Company  B,  First  regiment.  Third  brigade,  Oregon  state  militia,  was 
organized  in  Umatilla  county,  Oregon,  according  to  the  laws  of  the  state  of 
Oregon,  and  was  listed  in  the  office  of  the  adjutant  genenil  of  the  state,  and 
has  continued  ever  since  said  date  a  part  of  the  organized  militia  of  said  state 
of  Oregon;  that  your  petitioner,  F.  A.  Vincent,  was  elected  and  duly  com- 
missioned captain  of  said  company,  and  as  such  gave  and  tendered  the  neces- 
sary bonds  required  by  law ;  that  he  has  ever  since,  and  is  now,  such  captain, 
duly  qualified  and  commissioned  according  to  law;  that  from  the  time  of  its 
organization  until  the  first  day  of  April,  1886,  the  county  court  of  Umatilla 
county,  Oregon,  had  paid  nothing  to  said  F.  A.  Vincent,  as  wipiain  of  said 
company,  or  any  one  else,  for  necessary  expenses  of  said  company;  that  your 
petitioner  represents  that,  since  the  organization  of  said  company  aforesaid, 
said  company  has  incurred,  as  necessary  expenses  in  procuring  armory  and 
armorer,  and  other  in<*idental  expenses,  the  sum  of  $662.81,  an  itemized  state- 
ment of  the  same  being  herewith  submitted,  and  attached  hereto,  and  made 
a  part  of  this  petition,  and  marked  *  Exhibit  A.'  Wherefore  your  petitioner 
prays  that  your  honorable  body  make  an  order  that  said  sum  of  J|662.81  be 
paid  to  your  petitioner  out  of  the  funds  of  Umatilla  county,  for  the  purposes 
set  forth  in  the  petition  and  itemized  statement. 

"F.  A.  Vincent,  Petitioner." 
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This  statement  is  verified  by  Capt.  Vincent  to  the  effect  he  believes  it  to 
be  true. 

The  petition  for  the  writ  of  review  then  alleges  that  said  county  court  dis- 
allowed said  claim  on  the  thirteenth  day  of  April,  1886,  and  refused  to  audit 
or  allow,  or  cause  to  be  paid,  said  account,  and,  without  cause,  disallowed  the 
same.  After  setting  out  copies  of  the  order  in  the  county  court  disallowing 
the  claim,  the  petition  proceeds:  "And  your  petitioner  further  shows  that 
there  was  no  other  evidence  before  the  court  than  the  said  petition,  and  that 
there  was  no  controversy  or  dispute  about  the  matters  and  things  set  forth  in 
said  petition;  and  that  said  county  court  erred  in  refusing  to  audit,  allow,  or 
pay  said  account,  'and  in  disallowing  the  same,  for  the  reason  that  said  court 
had  no  jurisdiction  to  disallow  said  petition,  because  it  is  the  duty  of  said  court' 
to  audit,  and  to  cause  to  be  paid,  the  necessary  expenses  of  a  duly-organized 
volunteer  company  of  the  state.  Wherefore  your  petitioner  prays  that  a  writ 
of  review  issue,  made  returnable  at  the  May  term  of  the  above  court;  that 
the  matters  herein  complained  of  as  being  erroneous  may  be  reviewed  by  such 
circuit  court.  F.  A.  Vincent,  Petitioner." 

The  petition  is  properly  verified  by  an  attorney  of  this  court.  Based  on 
this  petition,  the  writ  was  ordered  to  issue,  and  upon  its  return,  the  amount 
claimed  before  the  county  court  was  reduced  in  one  or  two  unimportant  par- 
ticulars, and  then  allowed  and  ordered  paid  by  the  county.  From  that  judg- 
ment this  appeal  is  taken. 

The  proceeding  by  writ  of  review  is  not  adapted  to  litigate  or  determine 
disputed  questions  of  fact  arising  between  a  county  and  a  person  having  a 
claim  against  such  county.  When  the  facts  are  all  admitted,  and  the  sole 
question  at  issue  is  one  of  law,  the  writ  may  furnish  a  cheap  and  expeditious 
remedy  to  the  claimant,  and  no  objection  is  perceived  why  he  may  not  resort 
to  it;  but  the  practice  of  allowing  parties  to  make  and  tile  ex  parte  statements 
against  a  county,  upon  which  large  claims  are  founded,  is  one  that  rests  on 
no  principle,  is  dangerous  in  practice,  is  c;ipable  of  great  abuse,  and  ought  not 
to  be  encouraged.  It  is  much  safer,  ordinarily,  for  parties  having  disputed 
claims  against  a  county  to  resort  to  an  action,  when  a  jury  trial  can  l)e  had, 
•  and  all  the  facts  fully  elicited,  and  where  the  trial  court  will  be  able  to  assist 
in  the  proper  solution  of  the  question  by  giving  the  necessary  instructions. 
But  the  plaintiff  is  not  without  precedent  in  tliis  court  for  the  present  pro- 
ceeding, and  I  will  therefore  proceed  to  examine  the  case  upon  its  merits.  In 
doing  so,  it  is  proper  to  stiUe,  however,  that  the  facts  and  all  the  requirements 
of  law  necessary  to  the  creation  of  a  valid  claim  must  be  made  to  fully  appear. 
This  would  be  the  rule  in  any  case,  but  I  think  a  somewhat  stricter  rule  ought 
to  be  applied  in  a  case  where  the  original  proceeding  instituted  in  the  county 
court  is  wholly  ex  parte. 

Section  19,  p.  668,  Gen.  Laws  Or.,  provides:  "It  shall  be  the  duty  of  the 
county  court  of  each  county  in  which  there  shall  be  one  or  more  organized 
volunteer  companies,  upon  application  of  the  captain  or  commanding  officer 
of  the  same,  to  provide,  for  each  company  in  said  county,  an  armory,  safe  and 
suitable  for  the  drill  of  squads  in  the  school  of  the  soldier,  and  an  armorer  to 
tiike  charge  of  the  same,  and  said  court  shall  also,  at  each  of  its  sessions,  audit 
and  allow,  and  cause  to  be  paid,  the  necessary  expenses  of  the  same:  pro- 
vided, that  the  total  amount  for  all  the  purposes  above  mentioned  shall  not 
exceed  fifty  dollars  in  money  per  month  for  each  company." 

Section  18  provides,  among  other  things,  that  certain  military  stores  may 
issue  to  any  volunteer  company  which  shall  be  organized  according  to  law, 
on  the  application  of  the  commanding  officer  thereof  to  the  commander  in 
chief,  through  the  proper  militar}'  authority,  such  arms  and  acoouterments  or 
stores  as  may  be  required;  swch  application  being  first  submitted  to  the  county 
judge,  and  receicing  his  approval,  which  shall  be  indorsed  thereon,**  Said 
section  continues:  '*lf  the  commander  in  chief  shall  approve  such  applica- 
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tion,  or  any  part  thereof,  he  shall  give  an  order,  upon  the  back  thereof,  direct- 
ing the  issue  by  the  adjutant  general,  who  shall  immediately  notify  the  officer 
making  such  application,  and  the  county  judge  who  approved  iU  that  the  arms 
and  accouternients  or  stores,  mentioned  in  such  application  or  any  portion 
thereof, are  ready  for  issue;  and  thereupon  it  shall  be  the  duty  of  such  officer 
to  give  such  bonds  and  security  as  may  be  deemed  requisite  by  the  county 
judge  to  secure  the  county  from  loss  on  account  of  use  or  misapplication  of 
such  arms,  or  equipments,  or  other  stores;  and  on  due  notification /rom  such 
county  judge  that  such  bonds  have  been  given  to  his  satisfaction,  and  on  re- 
ceiving triplicate  receipts  from  such  officer,  the  adjutant  general  shall  make 
the  issue.*' 

Secticm  22  of  the  same  act  is  as  follows:  "It  shall  be  the  duty  of  the  secre- 
tary of  state  to  charge  the  value  of  all  arms,  equipments,  and  military  stores, 
issued  as  above  provided,  to  the  counties  in  which  such  public  property  shall 
be  issued,  and  all  expenses  of  damage  and  defects,  as  provided  in  the  forego- 
ing section,  and  d-^uble  the  value  of  any  arms,  accouterments,  and  military 
property  which  such  counties^  or  such  military  companies,  shall  have  faileil  to 
return  to  the  state  on  the  demand  of  the  governor.  At  the  close  of  each  fiscal 
year  he  shall  settle  the  account  of  each  county  with  reference  to  such  issues 
and  military  charges,  and  the  amount  so  found  due  shall,  on  the  requisition 
of  the  secretary  of  state,  be  assessed  at  the  time  of  the  next  annual  assessment 
as  a  part  of  the  county  taxes,  and  he  collected  in  such  county  in  tJie  same  man^ 
ner  as  the  ordinary  taxes,  and  shall  be  paid  into  the  state  treasury  as  a  part 
of  the  military  fund  of  the  state." 

Sections  20  and  21  also  recognize  the  agency  of  the  counties  in  the  matter. 
Under  the  constitution  and  laws  of  this  state,  the  several  county  judges  are 
at  the  head  of  the  fiscal  affairs  of  their  respective  counties,  and,  together  with 
the  commissioners  provided  by  law,  they  constitute  the  county  court  when  it 
sits  for  the  transaction  of  county  business. 

Section  18  has  confided  to  the  county  judge  a  discretionary  power  in  this 
matter.  He  may,  on  behalf  of  his  county,  assume  the  liability  provided  for 
in  the  act,  or  he  may  decline  to  do  it.  The  law  has  wisely  left  it  to  his  judg- 
ment. If,  in  looking  at  the  fiscal  affairs  of  his  counjty,  he  should  be  of  the 
opinion  that  the  liabilities  imposed  by  the  act  ought  not  to  be  assumed,  he 
need  not  approve  the  application  for  arms  or  accouterments,  in  which  case 
they  cannot  be  regularly  issued,  and  no  liability  is  incurred.  So,  also,  if  the 
arms  are  not  issued  to  the  company  with  the  approval  of  the  county  judge,  the 
county  is  not  bound  to  furnish  or  provide  either  an  armory  or  armorer,  nor  to 
audit  or  allow  the  necessary  expenses  of  the  same;  nor  are  any  of  the  liabili- 
ties incurred  by  the  county  which  are  specified  in  section  22  of  the  act,  with- 
out the  approval  of  the  county  judge  mentioned  in  section  18. 

This  construction  of  the  act  renders  the  approval  of  the  county  judge  men- 
tioned in  section  18  one  of  the  essential  and  necessary  facts  to  be  averred  and 
shown  in  order  to  fix  the  liability  of  the  county  under  section  19.  So,  also, 
under  section  19,  before  the  county  could  be  made  liable,  it  is  necessary,  not 
only  to  show  that  the  antecedent  part  of  the  act  has  been  complied  with,  but 
it  must  also  be  specially  shown  that  the  captain  or  commanding  officer  of  the 
company  made  application  to  the  county  court  to  provide  for  such  company 
in  said  county  an  armory  safe  and  suitable  for  the  drill  of  squads  in  the  school 
of  the  soldier,  and  an  armorer  to  take  charge  of  the  same.  Without  these  re- 
quirements are  in  substance  complied  with,  it  is  not  perceived  on  what  prin- 
ciple the  county  could  be  held  liable.  It  was  never  designed  by  this  act  to  in- 
volve the  several  counties  in  debts  and  liabilities,  without  the  consent  of  the 
civil  authorities  of  such  counties,  at  the  mere  will  and  pleasure  of  those  who 
might  associate  themselves  together  in  military  companies  or  organizations. 

Mountain  v.  Multnomah  Co.^  8  Or.  470,  is  relied  upon  by  the  respondent 
to  sustain  the  judgment  of  the  court  below.    That  case,  in  many  of  its  feat. 
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ures,  is  like  the  one  now  before  the  court;  but  it  appears  from  the  facts  in 
that  case  that,  from  the  time  of  the  organization  of  the  Portland  Light  Bat- 
tery, in  May,  1872,  to  the  first  day  of  July,  1879,  Multnomah  county  had  paid 
$50  per  month  on  account  of  said  company,  and  that  since  tliat  time  nothing 
has  been  paid.  These  facts  tended  to  show  that  the  county  of  Multnomah  had 
become  liable  under  this  statute,  and  had,  through  its  county  judge,  given  the 
necessary  "approval"  to  fix  its  liability.  The  payment  of  money  from  time 
to  time  is  a  fact  which  implies  that  the  liability  has  been  assumed  by  the 
county.  But  no  such  facts  are  made  to  appear  in  this  case.  The  main  facts 
upon  which  the  county's  liability  depends  under  the  statute  are  not  alleged. 
It  is  true,  many  facts  are  alleged  which  are  requisite,  but  the  statement  falls 
short.  The  essential  and  ultimate  facts  upon  the  existence  of  which  the  law 
adjudges  the  county  liable  are  wanting.  We  cannot  supply  these  by  inference 
or  intendment.  The  intendments  are  against  the  plaintiff,  rather  than  in  his 
favor.  The  law  presumes  that  the  plaintiff  has  made  as  full  a  showing  of 
facts  in  his  favor  as  was  possible,  and,  if  he  has  failed  in  his  statements,  the 
court  is  powerless  to  assist  him. 

It  follows  that  the  judgment  of  the  court  below  must  be  reversed,  and  the 
writ  dismissed 

Lord,  C.  J.,  {dissenting,)  The  facts  stated  in  the  application,  and  which 
are  undisputed,  must  be  taken  as  admitted  and  true.  These  facts  show  that 
the  company  was  organized  when  the  application  was  made,  and  how  long 
prior  thereto,  and  which  entitled  it  to  the  benefit  of  the  provisions  of  section 
19,  Misc.  Laws,  668.  There  is  no  pretense  that  any  of  the  charges  are  exor- 
bitant or  unnecessary.  The  court  simply  makes  an  order  of  disallowance 
upon  the  assumption  that  the  whole  matter  lies  within  its  absolute  discretion. 
Upon  the  admitted  facts,  as  disclosed  by  the  record,  it  is  difficult  to  perceive 
how  this  ruling  can  be  upheld.  The  statute  makes  it  the  duty  of  the  county 
courts  to  audit,  allow,  and  cause  to  be  paid  the  necessary  expenses  of  organ- 
ized volunteer  companies  in  their  respective  counties.  The  facta  alleged  are 
within  the  purview  of  the  statute,  and  upon  all  fonts  in  principle  with  the 
case  of  Mountain  v.  Mtiltnomah  Co.,  8  Or.  473.  In  that  case  the  court  say: 
"The  petition  was  the  only  evidence  before  the  county  court,  and  it  appears 
there  was  no  controvei-sy  or  dispute  about  matters  and  things  set  out  thei*ein. 
It  appears  that  the  county  court,  after  hearing  the  petition,  made  an  order 
disallowing  the  whole  of  said  account."  The  account  there,  as  here,  was  for 
the  same  identical  matter.  The  court  then,  after  citing  the  provisions  of 
section  19,  proceeds  to  say:  "It  will  be  seen,  by  the  pi-o visions  of  this  sec- 
tion, it  is  made  the  special  duty  of  the  county  courts  to  audit,  allow,  and 
cause  to  be  paid  the  necessary  expenses  of  organized  volunteer  companies 
within  their  respective  counties."  Unless  this  case  is  to  be  overruled,  it 
seems  to  me  to  be  decisive  of  the  facts  here.  I  think,  therefore,  the  judg- 
ment ought  to  be  affirmed. 

(4  N.  M.  [Gild.]  ISl) 

Stoneroad  v.  Stonesroad. 

{Supreme  Cburt  of  New  Mexico.    January  28,  1887.) 

Public  Lands — Mexican  Grant — Subsbqubnt  Suevey — Preston  Beck  Gbakt. 

In  1823  the  Mexican  goveminent  conveyed  certain  lands  in  New  Mexico  bv  grant 
calling  for  specirtc  boundaries.  On  the  cession  of  the  territory  to  the  United  States 
the  holder  of  the  grant  presented  his  claim  to  the  surveyor  general  of  the  territory 
for  investigation  and  decision,  under  the  act  of  congress  of  July  22,  1864.  The  sur^ 
veyor  general,  in  a  report  which  followed  the  boundaries  called  for  by  the  grant, 
recommended  that  congress  confirm  the  grant,  and  by  act  of  congress  approved 
June  21.  1860,  the  same  was  confirmed  according  to  the  report  of  the  surveyor  gen- 
eral. The  surveyor  general  afterwards  had  the  grant  surve3'ed,  and  the  survey  was 
approved  by  him,  but  "no  notice  of  this  survey  was  given  to  the  claimants,  some  of 
whom  were  minors  and  married  women.    The  survey  called  for  boundaries  which 
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dH  not  correspond  with  those  of  the  grant,  but  were  far  within  the  lines.  Heidy 
that  the  courts  were  not  concluded  by  the  survey  from  determining  the  extent  and 
validity  of  the  grant  by  the  Mexican  government  by  specitic  boundary  calls,  and 
afterwards  duly  examined  into,  approved,  and  con'tirmed;  and  that  the  persons 
holding  title  nnder  the  grant  nii«?ht  maintain  an  action  of  ejectment  to  recover 
lands  lying  outside  the  bothidaries  shown  by  tlie  survey,  but  within  the  boundaries 
of  the  grant. 

Error  to  district  court,  San  Mignel  county.    Ejectment. 

Catron,  Thornton  &  Clancy  and  H.  M.  Atkinson,  for  defendants  in  error. 

Henderson,  J.  The  defendant  in  error,  George  W.  Stoneroad,  brought  an 
action  of  ejectment  against  the  plaintiff  in  error,  James  P.  Stoneroad,  to  re- 
cover possession  of  two  pieces  or  tracts  of  land,  alleged  to  be  within  and  con^ 
stituting  a  portion  of  a  larger  tract  known  as  the  "Preston  Beck  Grant,"  sit- 
uated in  San  Miguel  county.  The  two  pieces  of  land  occupied  by  defendant 
at  the  date  of  the  commencement  of  this  suit,  and  held  adversely  by  him,  lie 
within  the  boundary  calls  of  the  Preston  Beck  grant,  but  without  the  limits 
of  a  survey  thereof,  made  by  the  government  without  notice  to  the  owners, 
and  in  which  the  claimants  have  never  acquiesced.  The  cause  was  tried  at 
the  August  term,  1885.  which  resulted  in  a  verdict  for  the  plaintiff,  underdid 
reclion  from  the  court. 

Upon  the  trial  the  defendant  in  error  introduced  in  evidence  a  true  copy  of 
the  original  and  official  translation  of  the  original  espedtente  of  said  grant,  and 
of  all  proceedings  had,  and  papers  and  documents  filed,  before  and  with  the 
United  States  surveyor  general  for  New  Mexico,  and  the  decision  of  the  sur- 
veyor general  approving  the  grant;  a  map  (Exhibit  B)  showing  the  location 
of  the  objects  given  as  boundary  calls,  and  the  location  thereon  of  the  two 
pieces  so  held  by  the  plaintitf  in  error.  He  also  introduced  oral  evidence, 
showing  that  the  land  sued  for  was  within  the  boundary  calls  of  said  grant. 
The  plaintiff  in  error  admitted  that  he  was  in  possession.  He  also  admitted 
and  stipulated  to  the  correctness  of  the  location  of  the  "Pecos  river,"  a  bound- 
ary c;dl  in  the  grant,  and  of  the  pieces  of  land  held  adversely  by  him,  as  shown 
by  Exhibit  B;  and  that  defendant  in  en-or  had  an  undivided  one-third  of  all 
the  right  and  title  of  the  original  grantee  in  said  grant;  that  said  grant  was 
duly  confirmed  by  congress  under  the  act  of  June  21, 1860;  and  that  the  same 
had  been  surveyed  without  notice  to  the  claimants,  and  at  the  time  of  duch 
survey  some  of  the  said  claimants  were  minors  and  married  women,  and  had 
not  acquiesced  in  the  same.    Plaintiff  in  error  offered  nothing  in  evidence. 

On  the  sixth  of  December,  1823,  Juan  Est«van  Pino  petitioned  the  governor 
of  the  province  of  New  Mexico  for  a  grant  of  lands  in  this  territory,  now  a 
poi-tion  of  San  Miguel  county,  bounded  as  follows:  On  the  north  by  the  land- 
marks of  the  farm  or  land  of  Don  Antonio  Ortiz,  and  the  table-land  of  the 
AguHge  de  la  Yequa;  on  the  south  by  the  Pecos  river;  on  the  east  by  thei 
table-land  of  Pajarito;  and  on  tiie  west  by  the  point  of  the  table-land  of  the 
Chupaines;  and  on  the  twenty-third  of  the  same  month  and  year  the  political 
chief  or  acting  governor,  by  direction  of  the  most  excellent  deputation,  made 
the  grant,  reciting  in  the  granting  decree  the  same  boundaries  as  set  out  in 
the  petition  of  Pino,  and  directing  that  the  said  Pino,  as  the  grantee,  be  put 
into  possession  by  the  alcalde,  which  was  accordingly  in  due  form  done. 
Pino  occupied  the  land  until  his  death,  and  subsequently  thereto  his  heirs 
sold  to  Preston  Beck,  who  presented  the  claim  to  the  surveyor  general  of  the 
territory  on  May  10,  1855,  for  investigation  and  decision,  as  required  by  the 
eighth  section  of  the  act  of  congress  of  July  22,  1854. 

After  taking  testimony,  and  after  a  due  consideration  of  the  case,  thesurveyor 
general  recommended  that  congress  confirm  the  grant  to  Preston  Beck,  Jr.; 
and  by  act  of  congress,  approved  June  21,  1860,  the  same  was  confirmed  ac- 
cording to  the  report  of  the  surveyor  general  as  No.  1.  The  surveyor  general 
had  the  grant  surveyed,  and  the  said  survey  approved  by  him,  November, 
v.l2p.no.l6— 47 
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1860.  1^0  notice,  however,  of  this  survey  was  given  to  the  claimants,  so  far 
as  the  records  show.  The  act  of  congress  of  June  21,  1860,  confirmed  the 
grant  as  reported. 

Plaintiff  in  error  assigns  the  following:  (1)  Thjit  the  verdict  of  the  jury 
in  said  cause  was  against  the  evidence,  and  the  weight  of  the  evidence,  in 
said  cause;  (2)  that  the  court  erred  in  instructing  the  jury  to  find  a  verdict 
for  the  plaintiff  below  in  said  cause;  (3)  that  the  court  erred  in  refusing  to 
instruct  the  jury  in  said  cause  to  find  a  verdict  for  the  defendants;  (4)  that 
the  court  erred  in  refusing  to  instruct  the  jury  as  asked  by  the  defendant  be- 
low. 

The  single  question,  under  the  facts  stipulated  and  proven  in  this  case,  is, 
does  the  survey,  made  after  the  grant  was  confirmed,  conclude  the  court  from 
determining  the  extent  and  validity  of  the  grant  made  by  the  Mexican  gov- 
ernment by  specific  boundary  calls,  and  afterwards,  under  the  act  of  congress 
of  1854,  duly  examined  into  and  approved  by  the  surveyor  general,  approved 
by  the  land  department  of  the  United  States,  and  confirmed  by  act  of  congress. 
That  the  plaintiff  in  error  was  in  possession  and  holding  two  parcels  of  land 
embraced  within  the  limits  of  the  Preston  Beck  grant,  as  confirmed  by  con- 
gress, if  the  boundary  calls  are  to  govern  as  to  extent,  is  admitted.  It  is  also 
admitted  that  these  lands  so  held  by  him  are  without  the  limits  of  the  survey, 
but  near  the  line.  It  is  further  shown  that  the  pieces  so  held,  as  shown  by 
the  map,  lie  some  10  or  12  miles  within  the  limits  of  the  grant,  provided  the 
grant  is  to  be  uplield  as  petitioned  for  and  granted  by  the  Mexican  govern- 
ment, and  of  which  he  was  put  into  judicial  possession  by  the  duly-authorized 
officer  of  the  Mexican  government.  The  surveyor  general  pursued  the  same 
description  in  his  report,  and  the  act  of  congress  confirmed  it  as  reported. 

It  is  conceded  by  both  parties  that,  where  lands  are  to  be  surveyed  by  our 
government,  the  rules  adopted  by  the  interior  department  in  surveys  of  grants 
like  the  one  in  question,  where  boundary  calls  are  given,  is  to  draw  a  straight 
line  north  and  south,  or  east  and  west,  through  such  point,  on  the  side  of  the 
tract  of  which  it  constitutes  such  boundary,  to  the  intersection  of  the  bound- 
aries on  the  other  sides;  and  where  the  call  is  a  meanderable object,  such  as  a 
river,  mesa,  mountain,  or  arroyo,  it  should  be  meandered,  to  the  extent  that 
it  constitutes  such  boundary,  within  the  projected  lines  of  the  other  sides. 
See  Ortez  Mine  Grant,  2  Copp,  Pub.  Ljind  Laws,  1276;  U.  8.  v.  Soto,  1  Hoff. 
L.  Cas.  68;  Tyler,  L.  Bound.  29,  187,  188. 

It  is  not  shown  in  the  record  that  Preston  Beck,  or  any  person  holding  un- 
der him,  ever  applied  to  the  goverament  to  have  a  survey  made,  or  for  a  pat- 
ent. It  has  not  been  urged  that  there  is  any  act  of  congress  making  it  obli- 
gatory upon  the  confirmance  of  a  grantor,  or  those  holding  under  him,  to 
have  the  grant  surveyed,  or  to  call  for  a  patent;  nor  is  it  insisted  that  there 
was  any  regulation  of  the  executive  department,  having  the  force  of  law, 
making  it  obligatory  on  the  surveyor  general  to  survey  such  grants  after  con- 
firmation, in  operation  at  the  date  of  the  survey,  in  1860. 

If  we  apply  the  rule  above  stated,  governing  the  survey  of  a  Mexican  or 
Spanish  grant,  it  is  obvious  that  the  plaintiff  in  error  was  in  possession  of 
lands  belonging  in  part  to  the  defendant  in  error  at  the  date  of  the  institution 
of  this  suit. 

The  contention  on  behalf  of  plaintiff  in  error  is  that,  after  the  survey,  the 
defendant  in  error,  and  ail  other  claimants  under  the  grant,  are  concluded  by 
the  survey;  and  that,  in  an  action  of  ejectment,  the  survey  estops  the  plain- 
tiff from  asserting  title  to  a  greater  quantity  of  land  than  is  included  in  it. 
In  support  of  this  position  the  case  of  Gallagher  v.  Riley,  49  Cal.  473,  and 
Boyle  V.  Hinds,  2  Sawy.  527,  are  cited. 

In  Boyle  v.  Hinds  the  Mexican  government,  in  1839,  .granted  a  rancho, 
called  "Estero  Americano,"  to  Edward  Manuel  Mcintosh.  The  grant  was 
for  two  square  leagues,  within  certain  designated  boundaries,  embracing  six 
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or  more  square  leagues.  It  contained  the  usual  pTOvision  for  measuring  the 
land,  and  leaving  the  surplus  to  the  nation.  The  grdnt  was  approved  by  the 
departmental  assembly.  Afterwards,  judicial  possession  was  given  by  the 
alcalde  of  the  jurisdiction  within  which  the  land  yras  situated.  The  judicial 
possession  was  regular  in  all  respects.  This  possession  embraced  six  instead 
of  ten  square  leagues.  Prior  to  1850.  Mcintosh  conveyed  his  grant  to  0*Far- 
rell,  who,  in  1852,  presented  the  grant  for  confirmation,  and  it  was  subse- 
quently confirmed  to  the  extent  of  two  leagues  only.  It  was  surveyed  and 
patented  for  about  two  leagues.  O'Farrell  toolc  his  patent  without  objection, 
and  placed  it  on  record  in  the  recorder's  office  of  the  county  in  which  the 
lands  were  situated.  The  lands  in  question  lie  within  the  judicial  possession 
given  to  Mcintosh,  but  without  the  limits  of  the  final  survey  and  the  patent 
issued  to  OTa.rrell.  The  patent  was  issued  to  O'Farrell  after  the  final  de- 
cree of  confirmation.  After  that  decree  the  government  patented  the  lands 
in  controversy  to  Hinds,  as  a  pre-emptor,  who  was  in  possession  when  the 
suit  was  brought.  In  delivering  the  opinion.  Sawyer,  J.,  said:  "The  plain- 
tiff claims  that  Mcintosh  had  a  perfect  Mexican  title,  and  that  it  was  unnec- 
essary for  his  grantee,  O'Farrell,  to  present  his  claim  for  confirmation;  that, 
his  title  being  perfect,  congress  had  no  constitutional  power  to  deprive  him 
of  his  land  in  case  of  his  failure  to  present  his  claim  under  the  act  of  1851. 
Under  the  view  I  take,  it  may  be  conceded  that  it  was  unnecessary  to  present 
the  claim;  but  the  claimant  did  present  his  grant,  and  submit  it  to  examina- 
tion, and  asked  its  confirmation  under  the  act  of  congress.  The  question  as 
to  the  genuineness  and  extent  of  the  grant  were  litigated  between  the  gov- 
ernment and  the  claimant  before  a  tribunal  having  jurisdiction  to  determine 
them.  The  grant  was  confirmed  to  the  extent  of  two  square  leagues,  and  no 
more.  The  juridical  possession  was  put  in  evidence,  and  the  extent  of  the 
land  to  which  the  claimant  was  entitled  in  fact  determined.  The  claimant 
did  not  appeal,  and  the  determination  became  final.  He  had  a  right  of  appeal 
under  the  act,  and  could  have  gone  from  court  to  court,  and  ultimately  had 
the  question  directly  adjudicated  by  the  supreme  court  of  the  United  States 
in  that  proceeding,  whether  he  had  a  title  to  the  full  extent  of  the  juridical 
possession  or  not.  The  same  court  would  then  have  passed  upon  his  title  in 
a  direct  proceeding  to  establish  his  claim  to  the  whole  that  are  now  called 
upon  to  determine  the  same  question  collaterally.  The  law  afforded  him 
tribunals  to  determine  this  very  question  between  him  and  the  United  States. 
The  owner  of  the  grant  availed  himself  of  the  right  afforded  by  the  act  of 
congress,  and  the  question  between  him  and  the  United  States  was  litigated 
and  determined.  If  the  claimant  chose  to  accept  the  decision  of  the  inferior 
tribunal,  he  is  bound  by  it."  It  was  also  held  that,  by  the  fifteenth  section 
of  the  act  of  1851,  the  adjudication  between  the  government  and  the  claimant 
became  final,  and  must,  for  that  reason,  be  considered  as  res  adjudioata. 

The  proceedings  in  the  case,  ending  in  a* decree  limiting  thecontirmance  to 
two  leagues,  was  clearly  judicial,  and  was  final  and  binding  on  the  parties. 
In  that  case  the  survey  and  patent  but  carried  out  the  decree  of  confirma- 
tion. It  was  for  these  reasons  held  that  the  patent  was  the  final  authentic 
record  of  the  proceedings,  and  was  conclusive  evidence  between  the  parties 
of  the  extent  of  the  grant,  and  the  correctness  of  the  location.  There  is  noth- 
ing in  this  case  to  guide  or  control  us  in  reaching  a  correct  conclusion  on  the 
facts  presented  in  the  transcript  before  us.  In  the  case  above  quoted  the 
owner  of  the  grant  submitted  his  claim  to  a  court  of  competent  jurisdiction, 
and  actually  litigated  with  the  United  States  upon  the  very  question  of  the 
extent  of  liis  grant  under  the  title  derived  from  Mexico,  and  the  act  of  jurid- 
ical possession.  The  way  was  open  to  him,  upon  an  adverse  decision,  to 
appeal  finally,  if  necessary,  to  the  supreme  court  of  the  United  States.  He 
submitted  to  an  adverse  decision  without  appeal,  and  thereby  waived  or  lost 
the  right  to  dispute  with  the  government  or  its  grantee  the  title  to  any  por- 
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'don  of  the  lands  lying  without  the  terms  of  the  decree,  survey,  and  patent. 

Qallagher  v.  Riley^  supi'a,  goes  no  further  than  to  declare  that  in  Mex- 
ican grants,  where  no  juridical  possession  is  given,  and  the  grant  is  of  a 
quantity  of  land  as  distinguished  from  a  particular  piece,  by  specific  bound- 
aries, a  survey  after  confirmation  by  congress  is  necessary,  and  is  made  so  by 
the  thirteenth  section  of  the  act  creating  the  board  of  land  commissioners, 
(1851.)  Wallace,  C.  J.,  in  delivering  the  opinion,  said:  "In  excluding  the 
proffered  evidence,  the  court  below  erred.  If  the  survey  had  become  final,  as 
the  plaintiff  proposed  to  prove,  it  was  conclusive  of  the  boundaries  of  the 
Bancho  Laguna  de  San  Antonio.  The  court  below  was  mistaken  in  suppos- 
ing that  the  confirmation  to  Bartolome  Bojorques  was  for  a  'specific  piece  of 
land.'  The  quantity  confirmed  was  six  leagues  in  8ui>erficial  area.  The  land 
confirmed  was  to  be  hereafter  surveyed,  located,  and  set  apart  to  the  con- 
firmee by  the  proper  authorities  of  the  United  States;  and  if  the  survey  had 
become  final,  as  the  plaintiff  offered  to  show,  it  was  conclusive  evidence  in 
the  action  of  the  boundaries  of  the  tract  confirmed."  In  tlie  latter  case  it  was 
agreed  that  the  defendant  had  possession  of  lands  lying  witliin  the  diseno  or 
map,  describing  the  extent  of  the  grant,  but  without  the  survey. 

Tlie  quantity  confirmed  in  the  California  grant  was  six  leagues  in  supei^ 
ficial  area,  "being  the  same  on  which  the  said  petitioner  resides,  and  border- 
ing towards  the  north-east  on  lands  known  in  November,  A.  D.  1845,  as  the 
lands  of  Juan  Martin,  towards  the  north-west  on  Los  Dos  Piedros;  towards 
the  south-west  on  Los  Tomales;  and  towards  the  north-east  on  lands  known, 
at  the  date  of  the  last  mentioned  grant,  as  the  lands  of  Juan  Miranda, — ^the  said 
premises  being  of  the  extent  of  six  square  leagues."  The  plaintiff  offered  to 
prove  that  the  survey,  plat,  and  field-notes  made  by  the  surveyor  general  of  the 
state  of  California  of  said  Ranclio  Laguna  de  San  Antonio,  was  filed  in  the  of- 
fice of  said  surveyor  general  on  the  tenth  day  of  March,  1859,  and  approved  by 
him  on  said  day;  that  said  surveyor  general  immediately  thereafter,  to-wit, 
on  the  fifteenth  day  of  March,  1859,  gave  due  notice  by  publication,  according 
to  law,  that  said  claim  had  been  surveyed,  and  a  plat  thereof  made  and  filed  as 
aforesaid;  that  no  objection  had  been  made;  and  further  offered  to  show  that 
said  survey  had  become  final.  The  court  simply  said  that  if  the  plaintiff 
could  have  proved  that  the  survey  was  made  as  required  by  the  statute  in 
force  in  that  state  at  that  time,  after  due  and  proper  notice  to  all  persons  in- 
terested in  the  grant,  and  that  no  objection  had  been  made,  and  the  survey 
was  final,  it  conclusively  settled  the  boundaries  of  the  grant.  It  will  be  no- 
ticed that  the  decision  was  rendered  after  the  act  of  1851  was  passed,  and  the 
parties  in  interest  had  submitted  to  the  decision  of  a  tribunal  clothed  with 
ample  authority  to  finally  settle  disputed  claims  between  grnnt  owners  and 
the  government  of  the  United  States,  and  as  -between  conflicting  or  adversary 
claimants.  After  the  land -board  had  rendered  judgment  in  cases  like  the  one 
considered  in  Qallagher  v.  Riley  I  \t  beciime  necessary,  and  was  a  part  of  the 
system  adopted,  to  have  a  survey  made,  and  assign  the  quantity  to  which  the 
claimant  was  entitled,  thereby  segregating  his  claim  from  the  public  domain. 
The  final  survey  became  a  necessary  part  of  the  proceedings  in  cases  of  quan- 
tity grants,  in  order  to  accurately  locate  the  boundaries.  Notice  of  such  sur- 
vey was,  however,  necessary.  The  act  expressly  conferred  the  power  upon 
the  surveyor  general  to  do  what  he  did  in  that  case.  His  act,  done  in  pursu- 
ance of  such  expressed  authority,  and  upon  notice,  ought  to  have  bound  the 
claimants.  There  was  no  expressed  duty  imposed  by  the  terms  of  the  act  of 
congress  of  1854,  creatmg  tlie  oilice,  anddt^fining  the  duties  of  the  surveyor 
general  of  this  territory.  There  is  no  evidence  before  us  that  any  notice  was 
ever  given  by  the  surveyor  general  of  the  territory  of  his  aui'vey  in  1800. 
The  stipulation  on  file  shows  that  no  such  notice  was  ever  given. 

The  grant  in  the  case  before  us  was  a  perfect  one,  made  in  1823,  by  the 
Mexican  government.    This  is  admitted  by  plaintiff  in  error;  or,  at  all  events. 
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he  does  not  offer  any  objection  to  it  on  account  of  not  conforming  to  some  re- 
quirement of  tlie  laws  of  Mexico.  It  covers  all  the  lands  lying  within  cer* 
tain  named  arid  well-known  boundaries.  The  grant  or  patent  made  by  Bar* 
tholome  Baca»  acting  superior  political  chief  of  the  province  of  New  Mexico, 
after  reciting  the  power  conferred  on  him»  and  the  previous  consent  of  the 
most  excellent  provincial  deputation  of  the  territory,  proceeds  as  follows:  "I 
have  granted,  and  by  tliis  patent  do  grant,  in  the  name  of  the  supreme  gov- 
ernment of  the  nation,  to  Don  Juan  Estevan  Pino,  the  land  he  solicits  on  the 
Gallinis  river,  which  shall  be  called  the  '  Hacienda  of  San  Juan  Baptista  del 
Ojito  del  Rio  de  las  Gallinis,'  recognizing  the  boundaries:  On  the  north,  the 
land-marks  of  the  farm  of  Don  Antonio  Ortiz,  and  the  table-land  of  the 
Aguage  de  la  Yequa;  on  the  south,  the  Pecos  river;  on  the  east,  the  table- 
land of  Parjarito;  and  on  the  west,  the  point  of  the  table-land  of  the  Chu- 
paines, — on  which  fixed  points  you  will  place  formal  and  well-constructed 
boundaries,  so  that  in  all  times  to  come  the  dividing  line  of  the  land  granted 
to  him  may  be  known."  The  alcalde,  in  obedience  to  directions  from  supe- 
rior authority,  and  in  strict  conformity  to  law,  put  the  grantee  into  the  ju- 
ridical possession  of  the  lands  embraced  in  the  grant,  as  lying  within  the 
boundaries  given.  The  surveyor  general  reported  this  grant  for  confirma- 
tion, following  the  description  contained  in  the  petition  of  Pino,  and  the 
grant  from  the  Mexican  government.  The  act  of  congress  confirms  the  grant 
as  reported. 

In  U.  8.  v.  Halleck,  1  Wall.,  at  page  455,  Field,  J.,  in  passing  upon  a 
question  of  survey  in  that  case,  said:  "The  material  question  for  determina- 
tion is  whether  the  survey  approved  conforms  to  the  decree  of  confirmation. 
There  must  be  a  reasonable  conformity  between  them,  or  the  survey  cannot 
be  sustained."  The  survey  here  is  not,  by  many  miles,  in  conformity  with 
the  boundary  calls  of  the  grant  and  act  of  confirmation.  It  is  at  one  point 
some  10  miles  within  the  line  of  the  grant,  when  drawn  as  prescribed  by  the 
rules  of  the  interior  department.  There  is  no  reasonable  conformity,  and 
the  result  is  that  the  survey  cannot  be  sustained,  unless  for  reasons  hereafter 
stated. 

In  U.  8.  V.  Pico,  5  Wall.  536,  the  court  said:  "Were  there  any  doubt  of 
the  intention  of  the  governor  to  cede  all  the  land  contained  within  the  bound- 
aries designated  by  him,  it  would  be  removed  by  the  juridical  possession  de- 
livered to  the  grantees.  This  proceeding  involved  an  ascertainment  and  set- 
tlement of  the  boundaries  of  the  lands  granted  by  the  appropriate  ofticers  of 
the  government,  specially  designated  for  that  puipose,  and  has  all  the  force 
and  efiicacy  of  a  judicial  determination.  It  bound  the  former  government, 
and  is  equally  binding  upon  the  ofiicers  of  our  government."  Such  is  the 
purport  of  the  recent  decision  in  the  case  of  Graham  v.  J7.  flf.,  4  Wall.  260, 
See,  also,  Leesev,  Clark,  18  Cal.  567;  Pagey.  Scheibel,  11  Mo.  187. 

In  Orahamy,  U.  S„  4  Wall.  259,  Mr.  Justice  Field,  in  speaking  of  the 
effect  of  the  juridical  possession,  used  this  language:  "By  this  proceeding, 
called,  in  the  language  of  the  country,  the  delivery  of  the  juridical  possession, 
the  land  granted  was  separated  from  the  public  domain,  and  what  was  pre- 
viously a  grant  of  quantity  became  a  grant  of  a  specified  tract.  The  record 
of  the  proceeding  of  this  nature  must  necessarily  control  the  action  of  the 
ofiicers  of  the  United  States  in  surveying  land  claimed  under  a  confirmed 
Mexican  grant." 

In  the  grant  to  Pino,  juridical  XK>ssession  was  delivered  to  him  by  the  de- 
scription and  boundary  calls,  above  stated.  The  south  line  was  the  Pecos 
river.  The  survey  does  not  follow  the  specific  and  well-defined  natural  objects 
named  in  the  grant  and  act  of  juridical  possession  as  boundary  lines  and  calls. 
If  the  record  made  by  an  oflicer,  after  delivering  possession,  is  binding  upon 
the  officers  of  our  government,  it  follows  that  the  act  of  delivering  such  jurid- 
ical possession,  by  such  clearly  and  distinctly  defined  boundiry  Tines  as  in 
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this  case»  ought  to  be  equally  obligatory  and  binding  upon  the  officers  of  our 
government.  Had  it  been  uncertain  what  lands  the  government  of  Mexico 
intended  to  convey  to  Pino,  or  the  grant  had  been  of  a  quantity  within  de- 
fined exterior  limits,  it  would  have  been  necessary  for  the  officer  to  have 
measured  the  lands  and  fixed  boundaries,  and  to  have  made  some  record  of 
the  act;  otherwise  a  new  survey  by  our  government  would  have  been  neces- 
sary to  separate  the  granted  lands  from  the  public  domain.  The  boundaries 
given,  and  the  rule  for  measurement  ascertained,  it  is  mathematically  certain 
what  lands  were  granted. 

Mr.  Justice  Davis,  in  Ryan  v.  Carter,  93  U.  S.  82,  in  speaking  of  the  act 
of  congress  confirming  lots  and  lands  in  the  territory  of  Missouri  to  the  in- 
habitants of  certain  towns  and  villages,  under  the  act  of  1812,  said:  *' It  does 
not  require  the  production  of  proofs  before  any  commission  or  other  tribunal 
established  for  that  special  purpose,  but  confirms,  propria  viyore,  the  right, 
title,  and  claims  to  the  lands  embraced  within  it,  and  operates  as  a  grant  to 
all  intents  and  purposes.  Repeated  decisions  of  this  court  have  declared  that 
such  statute  passes  the  title  of  the  United  States  as  effectually  as  if  it  con- 
tained, in  terms,  a  grant  de  novoy  and  that  a  grant  may  be  made  by  law  as 
well  as  by  a  patent  pursuant  to  law." 

In  Tameling  v.  United  States  Freehold,  etc,,  Co,,  93  U.  S.  644.  Mr.  Justice 
Davis,  in  passing  u|>on  the  effect  of  an  act  of  congress  confirming  a  Mexican 
grant,  said:  "Congress  acted  upon  the  claim  as  recommended  for  confirma- 
tion by  the  surveyor  general.  The  confirmation  being  absolute  and  uncondi- 
tional, without  any  limitation  as  to  quantity,  we  must  regard  it  as  effectual 
and  operative  for  the  entire  tract."  The  court  reaffirmed  the  doctrine  that 
an  act  of  confirmation  passes  the  title  of  the  United  States  as  effectually  as  if 
it  cont<ained  in  terms  a  grant  de  novo,  and  that  a  grant  may  be  made  by  law 
as  well  as  by  a  patent  pursuant  to  law. 

The  act  of  June  21,  1860,  confirmed  to  the  claimant,  Preston  Beck,  Jr.,  the 
entire  tract,  as  recommended  by  the  surveyor  general,  without  any  limitation 
as  to  quantity,  or  other  condition  whatever. 

Plaintiff  in  error  cites  U,  S,  v.  Flint,  4  Sawy.  61,  as  supporting  his  posi- 
tion in  favor  of  the  validity  of  the  survey.  In  concluding  the  opinion.  Jus- 
tice Field  of  the  supreme  court  said:  "The  courts  can  only  examine  into 
the  correctness  of  a  survey  when,  in  a  controversy  between  parties,  it  is  al- 
leged that  the  Purvey  made  infringes  on  the  prior  rights  of  one  of  them,  and 
can  then  look  into  it  only  so  far  as  may  be  necessary  to  protect  such  right." 
The  right  here  alleged  is  a  prior  one,  and  we  are  asked  to  look  into  the  sur- 
vey only  so  far  as  to  protect  such  prior  right.  The  attorney  of  record  for  the 
plaintiff  in  error  filed  no  brief.  The  only  authorities  presented  were  submit- 
ted by  the  United  States  attorney  The  facts  stated  in  the  record  were  stip- 
ulated and  filed  in  the  court  below.  We  have  had  our  attention  called  to  no 
case  of  a  similar  character  arising  under  the  act  of  July  22, 1854.  The  decis- 
ion of  the  courts  referred  to  under  the  California  acts  of  1851  and  1860  afford 
us  very  little  aid  in  construing  the  powers  of  the  surveyor  general  of  New 
Mexico  under  the  act  of  1854.  We  have  kept  in  view  the  fact  that,  at  the 
date  of  the  survey,  November,  1860,  some  of  the  claimants  were  minors, 
while  others  were  married  women,  who  would  not  be  bound  by  the  act  of 
the  surveyor  general- to  their  prejudice,  unless  it  was  the  evident  and  very 
clear  intention  on  the  part  of  congress  of  the  United  States  to  give  the  sur- 
vey the  effect  claimed  here.  We  do  not  think  it  was  the  intention  of  con- 
gress to  confer  any  such  power  by  the  enactment  of  that  statute. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  will  be  af- 
firmed. 

Long,  C.  J.,  and  Brinker,  J.,  concur. 
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(4  N.  M.  [Gild.]  196) 

Territory  o.  O'Donnell. 

(Supreme  Court  of  New  Mexico.    January  27,  1887.) 

1.  Criminal  Law— Appeal— Exception  not  Properly  Taken— iNSTHUcnoira. 

Where  the  record  fails  to  show  any  objection  or  exception  to  the  instructions  of 
the  court,  taken  in  the  trial  court,  an  exception  to  the  charge,  taken  for  the  first 
time  in  the  supreme  court  on  appeal,  will  not  be  considered. 

2.  Same — Trial — Instructions — Request. 

Where  a  party  is  not  satisfied  with  the  instructions  given  on  any  point,  he  must 
oti'er  a  proper  instruction  covering  that  point. 

8.  Same — Introduction  of  Evidence — Rebuttal, 

The  admission  of  evidence  in  chief  after  the  defendant  has  closed  his  defense  is  a 
matter  purely  in  the  discretion  of  the  court,  and  will  not  be  reviewed  On  an  appeal, 
especially  if  the  defendant  is  permitted,  after  the  introduction  of  such  testimony,  to 
rebut  it. 

4.  Same — Appeal — Instructions — Remarks  to  Counsel — Warning  to  Jury. 

Where  the  trial  judge  makes  remarks  to  counsel  during  the  progress  of  the  trial, 
in  the  presence  of  the  jury,  expressing  an  opinion  on  the  weiglit  of  portions  of  the 
evidence,  but  afterwards  warns  the  jury  that  these  remarks  were  made  to  counsel, 
and  were  not  intended  to  be  heard  or  regarded  by  them,  and  that  they  should  dis- 
regard them,  and  determine  the  cause  solely  upon  the  evidence,  and  the  instruc- 
tions of  law  thereailer  to  be  given,  the  cantion  and  warning  rob  the  remarks  of 
their  objectionable  character,  and  the  supreme  court  will  not  reverse  the  judgment, 
on  appeal,  because  of  them. 

6.  Same— Language  Used  by  .Iudge- Tone  op  Voice— Manner. 

On  appeal,  the  court  can  only  consider  the  language  used  by  the  trial  judge,  and 
cannot  consider  the  tone  of  voice,  the  manner  in  which  the  remarks  were  made, 
and  theeflfect  produced  upon  the  jury  thereby. 

6.  Homicide— Indictment— Murder— First  Degree. 

An  indictment  for  murder  in  the  first  degree  need  not  charge  the  defendant  with 
the  crime  in  fuse  verba,  but  is  sufficient  if  it  charges  him  with  that  crime,  setting  forth 
all  the  facts  necessary  to  constitute  it  with  great  particularity,  and  with  all  the 
qualifying  words  usecf  in  approved  precedents. 

7.  Appeal — Weight  of  Evidence — Province  of  Jury. 

The  jury  are  the  sole  judges  of  the  weight  of  the  evidence  and  the  credibility  of 
the  witnesses. 

Appeal  from  Thii-d  district  court,  Grant  county. 

Fielder  &  Fielder,  for  appellant.  Wm,  Breeden,  Atty.  Gen.,  for  the  Terri- 
tory. 

Bbinkebl,  J.  The  defendant  was  convicted  of  murder  in  the  first  degree 
for  the  killing,  on  the  third  of  October,  1885,  of  Sergeant  Alonzo  Bowman. 
The  following  is  the  substance  of  the  evidence: 

Dr.  Hubbard  testified  that  he  was  a  surgeon  in  the  army,  stationed  at  Fort 
Bayard,  and  that  on  the  third  of  October  he  was  called  upon  to  attend  the 
deceased,  at  Central  City.  He  reached  him  about  half  past  12  o'clock  at 
night;  found  him  suffering  from  a  gunshot  wound  through  the  neck.  He 
died  within  23  hours  after  he  was  shot,  from  the  effects  of  the  wound  with 
which  he  was  suffering.  The  course  of  the  ball  passed  behind  the  trachea  or 
wind-pipe  and  caroted  artery  and  jugular  vein,  and  tore  through  the  smaller 
arteries,  and  cut  across  the  cords  of  the  neck.  He  bled  to  death.  After  his 
death  the  witness  removed  a  section  of  the  spinal  column,  and  found  that 
death  resulted  from  the  hemorrhage  caused  by  the  gunshot  wound.  De- 
ceased was  a  sergeant  in  Troop  L,  United  States  cavalry. 

Salome  Gronzales,  who  resides  at  Silver  City,  testified  "thai  she  was  in 
Central  City  on  the  day  of  the  killing,  and  was  present  when  the  deceased 
Wiis  shot,  and  in  the  same  room.  She  stated  that  defendant  came  into  the 
door  that  opens  into  the  saloon;  that  deceased  was  m  the  room  with  her 
[witness]  and  another  woman.  There  were  two  bedsteads  in  the  room,  and 
decea.sed  and  the  other  woman  were  sitting  on  one  of  the  beds.  When  de- 
fendant came  in  witness  stated  that  she  was  washing  her  face  at  the  table. 
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Defendant  opened  the  door,  and  came  in,  and  said,  <Are  you  here?'  and  then 
fired  the  shot,  which  hit  deceased  in  the  neck." 

Maggie  Hays,  another  witness,  who  at  that  time  resided  in  Central  City, 
states  "that  she  was  present  in  the  room  where  deceased  was  killed;  that  de- 
fendant knocked  at  the  door,  and  Salome  opened  it.  Defendant  came  in,  and 
daid,  'You  are  here;' and  fired,  and  shot  Serge^mt  Bowman  in  the  neck.  This 
was  in  a  room  at  Mike  Cary^s  house.  Deceased  made  no  reply  to  the  remark 
of  defendant.  The  sliot  was  fired  immediately  after  the  remark  was  made. 
At  the  time  the  shot  was  fired  deceased  was  sitting  on  the  bedstead  by  the 
side  of  the  witness.  This  occurred  in  the  room  which  opens  into  the  dance- 
hall.  When  defendant  came  into  tlie.door,  and  made  the  remark  mentioned, 
he  drew  a  pistol  from  his  pants,  and  fired  at  deceased." 

James  Sullivan,  another  witness,  testified  that  he  was  a  member  of  Troop  L  of 
the  Sixth  cavalry  of  the  United  States  army,  a  private;  that  he  knew  the  defend- 
ant by  sight,  and  had  known  him  for  three  months,  and  had  known  the  de- 
ceased a  little  over  a  year.  The  witness  was  not  present  at  the  shooting,  but 
was  present  and  heard  a  conversation  which  took  place  between  the  deceased 
and  defendant  the  day  before  the  shooting,  at  the  company's  head-quarters  at 
Fort  Bayard.  ^They  were  talking  about  a  woman.  Deceased  said  he  was 
going  to  stay  with  the  woman.  Defendant  said  he  would  bet  deceased  that 
he  could  not  stay  with  her.  Deceased  said:  ^^Wait  until  night,  and  after  we 
get  our  pay  I  will  let  you  know  whether  I  can  stay  with  her  or  not."  De- 
fendant then  said  to  witness  that  if  deceased  ever  bothered  tliat  woman  he 
would  kill  him.  The  woman  is  called  Bud  Hays'  wife.  Witness  pointed 
out  Maggie  Hays  as  the  woman.  This  conversation  pccurred  at  Fort  Bayard, 
and  the  shooting  took  place  at  Central  City,  which  is  a  little  over  a  mile  from 
Fort  Bayard.  Deceased  and  defendant  were  sitting  down  when  the  conver- 
sation occurred  about  the  woman.  Deceased  then  got  up,  and  left,  and  de- 
fendant remained  seated  about  10  minutes  or  more  after  deceased  left.  Wit- 
ness did  not  communicate  to  deceased  what  the  defendant  said.  This  conver- 
sation occurred  about  9  or  10  o'clock  on  the  day  before  the  killing.  Witness 
was  friendly  to  both  deceased  and  defendant.  The  conversation  between  the 
deceased  and  the  defendant  about  the  woman  was  carried  on  in  a  friendly 
manner.    Did  not  know  whether  they  were  friends  or  not. 

James  Lane  testified  that  he  was  at  Cary's  place,  on  the  porch,  when  de- 
fendant passed,  and  went  into  the  house.  He  immediately  afterwards  heard 
a  shot  fired,  and  ran  in  to  see  what  was  the  matter.  Found  the  deceased  on 
the  floor;  picked  him  up;  put  him  on  the  bed;  asked  him  if  he  had  any  state- 
ment to  make;  deceiised  could  not  speak.  Witness  then  went  out  on  the 
porch.  Saw  defendant  lying  on  the  porch,  crying  like  a  baby,  saying  he  had 
shot  the  best  friend  he  ever  had  in  the  world,  accidentally. 

William  Wilson  testified  that  he  lived  at  Fort  Bayard;  was  trumpeter  in 
the  United  States  army;  that,  shortly  before  the  homicide, — one  or  two  days, 
— ^he,  deceased,  and  defendant  were  in  Cary's  saloon.  Witness  said  to  de- 
fendant, (referring  to  deceased:)  "I  would  like  to  be  in  that  man's  boots,  be- 
cause he  will  be  a  free  man  in  about  three  weeks.  His  time  in  the  service 
will  be  out  then,  and  he  will  be  free."  Defendant  said:  "If  he  don't  keep 
away  from  a  ceitain  woman^he  will  wish  to  God  he  was  not;"  that  "he 
would  not  be  a  free  man."  Witness,  on  being  asked  to  whom  the  defendant 
referred,  stated  he  did  not  know;  that  defendant  said  "if  he  didn't  keep  away 
from  H  certjiin  party  in  town  he  would  not  live  to  see  his  time  out."  Witness 
didn't  remember  how  many  persons  were  present  besides  himself,  deceased, 
and  defendant.  Witness  did  not  communicate  these  remarks  to  deceased. 
Defendant  made  the  remark  in  "a  hang-dog"  or  sullen  manner.  Witness 
was  friendly  both  to  deceased  ami  defendant. 

Lewis  Elliott,  on  the  part  of  the  defendant,  testified  that  he  resided  in  Cen- 
tral City,  and  had  for  about  three  months  on  the  day  of  the  shooting.    Was 
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managing  a  restaurant  in  Mike  Gary's  saloon.  Was  acquainted  with  defend- 
ant slightly.  Was  not  acquainted  with  deceased.  At  the  time  of  the  shoot- 
ing, witness  was  in  the  kitchen  getting  breakfast  for  the  defendant.  When 
defendant  came  in  he  came  to  the  kitclien  and  ordered  his  breakfast.  This 
was  about  9  or  10  o'clock  in  the  morning.  Defendant  said  to  witness: 
"  When  you  get  my  breakfast,  call  me. "  He  then  asked  witness  if  there  were 
any  women  in  the  room.  Witness  told  him  he  thought  there  were.  Defend- 
ant then  went  into  the  room.  Witness  heard  a  shot,  and  in  three  or  four 
seconds  heard  the  defendant  say:.  "My  God  I  1  have  shot  my  friend."  In 
about  a  minute  after  the  shot  was  fired.  Judge  Givens  came  to  the  door, 
and  called  witness  to  pick  up  the  deceased,  and  put  him  on  the  bed.  De- 
fendant and  witness  picked  up  the  deceased,  and  placed  him  on  the  bed.  De- 
ceased commenced  to  gasp  after  they  put  him  on  the  bed.  Then  the  defendant 
gave  way,  and  laid  down  on  the  other  bed  for  perhaps  10  seconds.  He  then 
laid  down  on  the  bed  where  the  deceased  was,  and  put  his  head  on  deceiised's 
breast,  and  became  covered  with  blood.  He  then  rolled  over  behind  deceased 
on  the  bed,  and  soon  fell  on  the  floor.  Joe  Donnelly  then  came  in,  and  wit*- 
ness  noticed  defendant  was  breathing  heavily,  like  he  was  choking.  Witness 
and  Donnelly  took  a  silk  handkerchief  and  a  piece  of  paper  out  of  his  throat. 
They  choked  the  paper  out  of  his  mouth.  Witness  smelled  something  scorch- 
ing, and  saw  a  hole  in  defendant's  pants  on. the  right  side  of  the  waist-band, 
between  the  firat  and  second  suspender  button.  It  looked  like  a  bullet  hole. 
It  was  scorched  on  the  inside.  Donnelly  helped  witness  take  the  defendant 
out  of  the  room,  and  take  the  stuff  out  of  his  mouth.  The  hole  in  defend- 
ant's pants  was  perhaps  three-quarters  of  an  inch  in  diameter,  on  the  right 
front  side,  at  the  upper  edge  of  the  waist-band.  Witness  first  discovered  this 
hole  in  defendant's  pants  five  or  ten  minutes  after  the  shot  was  fired.  When 
they  noticed  defendant  on  the  floor,  he  was  struggling  and  moaning.  They 
dragged  him  out  to  the  dance-hall,  and,  after  hard  work,  got  the  paper  and 
handkerchief  out  of  his  mouth.  The  roll  of  paper  was  oblong,  and  about  an 
inch  to  an  inch  and  a  quarter  in  diameter.  Witness  squeezed  the  paper  out 
of  defendant's  mouth  by  running  his  finger  along  his  gums,  and  pried  his  jaws 
open. 

Thomas  Jenni»igs,  witness  for  the  defendant,  testified  that  he  was  ac- 
quainted with  the  defendant,  and  had  been  for  eight  months;  had  been  ac- 
quainted with  deceased  for  10  yetirs  in  the  army;  that  he  knew  Salome  Gon- 
zales, a  witness  for  the  territoiy;  that  between  the  fifteenth  and  twenty-fifth 
of  November,  1886,  he  had  a  conversation  with  her  in  Mrs.  Gary's  dance- 
house,  in  Central  City,  and  in  that  conversation  she  said  that  defendant  was 
a  dirty,  low-down  cavaron,  and  if  her  word  would  go,  and  she  could  make  it 
stick  in  court,  she  would  hang  him .  Witness  saw  defendant  in  charge  of  the 
oflicer  after  the  shooting.  Defendant  asked  witness  to  lift  up  defendant's 
coat;  that  he  (defendant)  came  near  killing  himself.  Witness  looked  at  the 
coat,  saw  it  was  powder-burnt,  and  saw  a  round  hole  in  the  waist-band  of 
defendant's  pants.     The  hole  was  about  the  size  of  a  quarter  or  half  dollar. 

James  Thompson,  witness  for  the  defendant,  testified  that  he  was  ac- 
quainted with  the  defendant;  was  not  acquainted  with  the  deceased;  that  he 
saw  defendant  about  3  o'clock  in  the  morning  before  the  killing;  that  defend- 
ant had  a  pistol  which  belonged  to  witness,  and  -which  witness  had  loaned 
him  10  or  15  days  before.  The  pistol  was  a  45-calibre,  ocUigon  barrel.  Wit- 
ness  always  considered  the  pistol  tricky.  Sometimes  it  would  stand  half- 
cocked;  sometimes  it  would  not.  When  defendant  came  into  the  saloon  of 
witness,  he  and  witness  went  to  bed  together.  Before  going  to  bed,  defend- 
ant laid  the  pistol  on  the  stand.  He  had  six  cartridges  in  it.  Witness  told 
him  he  was  foolish  to  carry  it  around  loaded  in  all  chambers.  Witness  then 
took  one  of  the  cartridges  out,  and  placed  the  hammer  of  the  pistol  on  the 
empty  chamber.    Next  morning  witness  got  up  about  sun-up.    Defendant 
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slept  until  9  or  half  past  9  o'clock.  Witness  didn't  see  defendant  any  more 
until  after  the  shooting.  On  Monday  morning,  after  the  shooting,  defendant 
called  witness  to  one  side,  and  told  him  about  the  shooting,  and  showed  him 
a  hole  in  his  (defendant's)  pants,  which  he  said  was  made  when  the  shot  went 
off. 

Joe  Donnelly,  witness  for  defendant,  testified :  Lived  in  Central  City.  Was 
acquainted  with  deceased  and  defendant.  Immediately  after  the  shooting 
he  was  told  that  defendant  had  shot  deceased.  Witness  went  to  the  house, 
and  went  to  tlie  room  where  tiie  sliooting  occurred.  Saw  deceased  lying  on 
the  bed,  and  defendant  lying  on  another  bed.  Deceased  was  gasping,  and 
wanted  .to  be  raised  up.  Witness  assisted  some  one  else  in  raising  him  up, 
and  placing  a  pillow  under  his  head.  Witness  then  discovered  defendant 
under  the  bed,  stretched  out,  with  his  face  to  the  floor.  Witness  told  him  to 
get  up  and  get  out  of  there.  Receiving  no  answer,  he  then  heard  defendant 
sobbing  and  moaning,  and  noticed  a  kind  of  choking  sound  in  his  throat. 
Lewis  Elliot  then  dragged  him  out  to  the  dance-hall,  and  witness  put  his  hand 
in  defendant's  mouth,  and  pulled  out  a  silk  handkerchief,  after  much  diffi- 
culty. Witness  noticed  that  that  didn't  relieve  defendant;  that  he  was  get- 
ting black  in  the  face.*  Defendant  commenced  coughing.  Witness  put  his 
fingers  down  defendant's  .throat,  and  pulled  out  a  newspaper.  Witness  saw 
nothing  of  a  hole  in  defendant's  pants. 

O.  F.  Jay,  a  witness  for  defendant,  testified  that  he  knew  William  Wilson, 
one  of  the  witnesses  for  the  territory;  that  about  three  weeks  before  the  trial 
he  heard  Wilson  say  of  defendant :  "I  am  going  to  see  that  the  son  of  a  bitch 
is  hung.  1  have  a  grudge  against  him.  1  will  do  all  I  can  against  him." 
Wilson  was  drunk  at  the  time.  Witness  knew  Maggie  Hays.  About  two 
weeks  before  the  trial  Maggie  Ilays  stated,  in  the  presence  of  witness,  thajt 
defendant,  at  the  time  of  ttie  shooting,  had  the  pistol  by  his  side,  trying  to  put 
it  into  his  pants,  when  it  went  off. 

£d.  Hawkins,  a  witness  for  the  defendant,  testified  that  he  knew  William 
Wilson.  Witness  was  present  at  the  conversation  with  Wilson  testified  to  by 
Jay,  and  heard  Wilson  say  that  he  (Wilson)  had  a  grudge  against  defendant, 
and  now  he  thought  he  had  a  chance  to  get  even  with  him. 

Defendant  was  sworn  as  a  witness  in  his  own  behalf,  and  testified  that  he 
knew  deceased;  that  the  night  before  the  killing  lie  (defendant)  was  up  nearly 
all  night;  that  he  and  deceased  were  at  a  dance  together  that  night;  danced  in 
the  same  set;  took  several  drinks  together.  Defendant  went  to  Thompson's 
saloon  about  3  o'clock.  Went  to  bed.  Before  going  to  bed  he  laid  the  pistol 
on  the  table.  Thompson  told  him  he  was  a  fool;  that  he  was  liable  to  kill 
himself  with  that  pistol,  with  six  toads  in  it;  that  it  was  a  treacherous  pistol, 
and  would  not  stand  half-cocked.  Defendant  then  went  to  bed.  Slept  until 
9  o'clock  next  morning.  Got  up,  washed,  and  got  ready  for  breakfast.  Went 
into  Mike  Cary's  saloon;  then  through  the  saloon  into  the  kitchen,  and  or- 
dered his  breakfast.  Asked  the  cook  if  there  were  any  women  in  the  other 
room.  Cook  said  there  were.  Defendant  heard  some  women  talking  in  there 
a  little  while  before.  He  then  ordered  his  breakfast.  Told  the  cook  when  he 
got  it  ready  to  call  him.  Then  started  towards  the  room  where  the  women 
were.  Before  he  got  to  the  door  of  the  room  he  put  his  hand  in  his  pocket  to 
get  a  match  to  light  a  cigar.  He  was  then  near  the  door  of  the  room.  When 
he  put  his  hand  in  his  pocket  he  felt  the  cartridge  that  had  been  taken  out  of 
the  pistol  when  he  went  to  bed.  He  took  the  cartridge  out  of  his  pocket; 
opened  the  side-piece  of  the  pistol,  put  the  cartridge  in  the  chamber;  that  in 
inserting  the  cartridge  he  must  have  pulled  the  hammer  clear  back,  without 
knowing  it.  He  knocked  at  the  door.  One  of  the  women  opened  it.  As  the 
door  was  opened,  he  had  the  pistol  in  his  hand,  and  was  in  the  act  of  putting 
it  in  his  pants,  when  it  went  off.  For  a  second  he  didn't  know  w  hat  to  think, 
or  what  was  the  matter.    He  then  put  the  pistol  in  his  pocket.    Started  over 
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to  where  deceased  was  sitting  on  a  low  bed.  "When  he  got  half  way  to  de- 
ceased, deceased  fell  off  the  bed.  Then  defendant  exclaimed,  "My  GodI  I  have 
shot  the  best  friend  I  have  in  the  world;"  and  asked  deceased  what  was  the 
matter  with  him.  Deceased  told  him  to  put  him  on  the  bed.  Defendant  tried 
to  put  deceased  on  the  bed,  but  could  not.  He  then  got  help,  and  put  him  on 
the  bed.  He  then  discovered  the  wound  in  deceased's  neck.  Judge  Givens 
was  the  first  man  to  come  into  the  room  after  the  shot  was  fired,  and  defend- 
ant handed  Givens  his  pistol,  and  told  him  he  had  shot  the  best  friend  he  had 
on  earth,  accidentally.  After  defendant  saw  the  wound  it  shocked  him  so 
tliat  he  gave  way,  and  knew  nothing  of  what  took  place  afterwards  until  he 
found  himself  lying  on  Gary's  porch;  that  he  carried  the  pistol  because  he  had 
been  threatened  with  violence  by  a  man  named  Hutchinson ;  that  he  and  de- 
ceased were  the  very  best  of  friends.  Defendant  denied  the  conversation  tes- 
tified to  by  the  witnesses  Wilson  and  James  Sullivan.  At  the  time  of  the 
shooting  defendant  was  trying  to  put  the  pistol  inside  of  his  pants,  under  the 
waist-band,  when  it  fired  accidentally;  that  in  putting  the  pistol  inside  of  his 
pants  he  inserted  the  muzzle  first,  and  then  undertook  to  put  the  balance  of 
the  pistol  underneath  his  pants,  by  pressing  the  cylinder  and  the  handle  down- 
ward. This  brought  the  weapon  into  nearly  a  horizontal  position,  and  in  this 
position  the  shot  was  fired. 

Maggie  Tuttle,  a  witness  for  defendant,  testified  that  Hutchinson  told  her 
he  would  kill  defendant,  and  ehe  informed  defendant  what  Hutchinson  said. 

J.  Crockett  Givens,  a  witness  for  the  territory,  in  rebuttal,  testified  that  he 
was  present  at  the  house  of  Cary  on  the  day  of  the  shooting.  He  was  not  in 
the  room  where  the  shot  was  fired,  but  in  another  portion  of  the  house.  He 
heard  the'shot,  and  immediately  went  to  the  room  where  it  ^vas  fired.  Saw 
deceased  lying  on  the  floor.  Defendant  was  standing  near  deceased's  head. 
Defendant  had  a  pistol  in  his  right  hand.  Witness  got  hold  of  the  pistol,  and 
took  it  away  from  defendant  before  defendant  knew  he  was  in  the  room;  that 
when  defendant  first  came  to  the  house  he  came  into  the  bar-room;  that  de- 
fendant didn't  go  to  the  kitchen,  but  went  directly  from  the  bar-room  to  the 
room  where  the  shooting  occurred.  Witness  followed  him .  Defendant  passed 
into  the  room,  and  shut  the  door,  and  immediately  a  shot  was  fired.  When 
witness  got  into  the  room  he  found  defendant,  Maggie  Hays,  Salome  Gon- 
zales, and  deceased.  Maggie  was  standing  in  the  door,  on  the  south  side  of 
the  room .  Deceased  was  lying  on  the  floor,  with  his  left  foot  on  one  of  the 
beds.  Defendant  was  standing  over  deceased,  near  his  shoulders  and  head. 
Salome  was  standing  near  a  large  bed  near  the  door  where  witness  entered. 
When  witness  took  the  pistol  away  from  defendant  it  had  one  empty  shell  in 
it  and  five  loads. 

Dr.  Hubbard  testified,  on  rebuttal,  for  the  territory.  This  witness  described 
the  wound  and  the  course  of  the  ball.  He  said  the  ball  entered  the  middle  of 
the  neck,  on  the  right  side.  The  general  direction  of  it  from  the  point  of  en- 
trance to  the  point  of  exit  was  downward  and  forward.  Its  exit  was  further 
towards  the  front  of  the  neck  than  its  entrance.  The  day  after  the  shooting, 
and  while  the  defendant  was  in  the  guard  house,  witness  had  a  conversation 
with  him  about  the  killing.  Witness  said  to  defendant,  "What  on  earth  did 
you  shoot  Sergeant  Bowman  for?"  Defendant  replied:  "I  don't  know.  I 
came  into  Mike  Gary's  saloon,  and  inquired  if  any  one  was  in  the  room.  I 
was  told  that  two  girls  were  in  there.  I  went  in,  and  found  Bowman  in 
there.  I  said  to  him  *  Dogon  your  skin,  are  you  here?'  I  then  hesitated,  and 
drew  my  pistol,  and  shot  him,  not  knowing  what  I  did."  "I  had  no  motive 
in  killing  him,  because  he  was  my  friend."  The  witness  also  testified  that 
when  he  first  saw  deceased  his  face  was  powder-burnt. 

Maggie  Hays  was  recalled,  and  testified  that  defendant  was  about  four  steps 
from  deceased  when  the  shot  was  fired;  that  the  bed  on  which  the  deceased 
was  sitting  was  two  feet  and  a  half  high.    This  witness  denied  the  con  versa- 
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tion  testified  to  by  Ja,7;  and  stated  that  what  she  said  to  Jay  was  that  defend- 
ant drew  the  pistol  from  his  side,  pointed  it  at  deceased,  and  fired. 

Salome  Gronzales  testified,  in  rebuttal,  for  the  prosecution,  that  she  saw  the 
pistol  when  it  was  fired;  that  she  didn't  see  it  until  it  was  drawn  and  fired; 
that  defendant  held  it  out,  and  shot  it  off. 

Defendant  was  then  permitted  to  take  the  stand,  and  denied  the  conversa- 
tion testified  to  by  Dr.  Hubbard. 

Idus  L.  Fielder,  attorney  for  defendant,  testified  that  Maggie  Hays  told  him 
that,  at  the  time  of  the  shooting,  defendant  had  the  pistol  down  by  his  side 
when  it  went  off. 

To  reverse  the  judgment,  defendant  contends  that  the  court  erred  in  giving 
improper  instructions  to  the  jury;  in  refusing  to  give  proper  instructions  re- 
quested by  defendant;  in  permitting  testimony  descriptive  of  the  wound,  and 
the  course  taken  by  the  ball  with  which  deceased  was  killed,  to  be  introduced 
by  the  prosecution  after  the  evidence  for  the  defense  was  closed ;  in  expressing 
an  opinion,  in  the  presence  of  the  jury,  upon  certain  portions  of  the  evidence, 
to  which  exception  was  taken ;  in  overruling  the  motion  in  arrest  of  judgment; 
in  refusing  to  set  aside  the  verdict,  because,  as  alleged,  it  is  not  supported  by 
the  evidence. 

The  record  fails  to  show  any  objection  or  exception  to  the  instructions. 
"Exception  to  the  decision  of  the  court,  upon  any  matter  of  law  arising  dur- 
ing the  progress  of  the  cause,  or  to  the  giving  or  refusing  of  instructions, 
must  be  tsiken  at  the  time  of  such  decision."  Section  2197,  Comp.  Laws. 
This  section  is  found  under  the  head  of  "Civil  Procedure"  in  the  Compilation 
1834;  but  a  reference  to  the  original  act  will  show  that  it  was  not  intended 
to  be  limited  to  civil  causes.  The  act  is  entitled  "An  act  to  regulate  the 
practice  in  the  district  court,"  approved  March  1,  1882.  Acts  1882,  c.  4,  p. 
19,  §  5,  is  the  section  quoted  above  as  section  2197,  Comp.  Laws. 

In  the  case  of  Territory  v.  Tarherry,  2  N.  M.  391,  decided  in  1883,  it  was 
said,  on  page  454:  "The  prisoner,  by  his  counsel,  excepts  to  each  and  every 
part  of  said  charge,  and  does  not  except  to  any  particular  error  of  law  in  said 
charge.  Our  rules  require  that  he  should  specify  distinctly  the  several  matters 
in  law  to  which  he  excepts;  otherwise  this  court  will  not  consider  such  gen- 
eral exceptions."  Yarberry  was  indicted,  tried,  and  convicted  of  murder  in 
the  first  degree,  in  May,  1882,  after  tlie  act  supra  had  gone  into  effect,  and 
we  must  presume  that,  when  the  court  say  the  rules  require  that  the  excep- 
tions must  be  distinctly  specified,  it  had  in  mind  the  law  then  in  force,  and  the 
rules  of  practice  prescribed  by  that  law. 

In  Leonardo  \,  Territory,!  N.  M.  291,  decided  in  1859,  the  court  held  a 
law  which  provided  "that,  in  any  suit  in  the  district  court,  the  judge  should 
give  his  instructions  to  the  jury  in  writing  only,"  to  apply  to  criminal  as  well 
as  civil  causes.  The  court  in  that  case  also  say  that  the  objection  to  the  charge 
cannot  be  considered,  unless  tlie  record  shows  it  to  have  been  excepted  to 
when  delivered.  The  section  under  consideration  is  but  the  legislative  adop- 
tion of  a  familiar  rule,  which  has  been  universally  observed,  in  both  civil  and 
criminal  cases. 

In  Martin  v.  People^  13  111.  341,  Judge  Trumbull,  speaking  for  the  court, 
says:  "The  only  way  for  a  party  to  avail  himself  in  this  court  of  objections  to 
instructions  in  the  court  below  is  to  except  to  the  decisions  of  the  court,  in 
giving  or  refusing  them,  at  the  time  they  are  made."  To  the  same  effect  are 
the  following  cases:  Kennedy  v.  People,  40  111.  488;  8ednwick  v.  Phillips, 
22  III.  184;  Leigh  v.  Hodges,  3  Scam.  15;  Hillw,  Ward,  2  Oilman,  285;  State 
V,  Miller,  23  Minn.  352;  Com.  v.  Child,  10  Pick.  252;  StaU  v.  Hascall,  6  K. 
II.  360;  Kolle  y.Foltz,  74  Ind.  54;  Garroll  v.  Young,  22  Ind.  270;  Hyatt  v. 
Clements,  65  Ind.  12;  Griffin  v.  Pate,  63  Ind.  273;  liailroadCo,  v,  Parker, 
73  111.  526;  Gibbons  v.  Johnson,  3  Scam.  61;  Williams  v.  Thomas,  9  Pac.  Rep. 
356;  Coleman  v.  Bell,  ante,  657,  (decided  at  this  term;)  U.S^  y.  JBreitling,  20 
How.  252;  Murray  y.  State,  26  Ind.  141;  Wood  y,  Weimar,  104  U.  S.  786. 


Digitized  by 


Google 


H.  M.]  TEKRITOBY  V.  o'DONKIfLL.  7*9 

These  citations  might  be  greatly  multiplied,  bat  the  aboye  are  sufficient  to 
show  that  the  rule  prescribed  in  the  statute  is  so  well  known  that  an  omission 
to  except  to  the  giving  of  the  instructions  at  the  time  must  be  held  as  indi- 
cating entire  satisfaction  with  such  instructions,  and  as  precluding  any  ex- 
ception to  them  for  the  first  time  here. 

The  position  that  the  court  refused  proper  instructions  requested  by  defend* 
ant  cannot  be  sustained,  for  the  very  sufficient  reason  that  the  record  shows 
that  the  court  gave  all  the  instructions  asked  by  him. 

But  it  is  insisted  that  the  court  should  have  given  instructions  covering 
the  theory  ot  defense  adopted  by  defendant.  The  instructions  given  pre- 
sented the  case  fairly  to  the  jury,  and  if  defendant  was  not  satisfied  with  those, 
and  desired  any  particular  point  presented  to  the  jury  prominently,  he  should 
have  offered  a  proper  instruction  covering  that  point.  Thomp*  Char.  Jury, 
§  81,  and  cases  cited;  Eocpvesa  Co.  v.  Kov/ntze,  8  Wall.  343. 

There  was  no  error  in  allowing  the  prosecution  to  introduce  evidence  in 
chief  after  the  defendant  closed  his  defense.  That  was  a  matter  purely  in  the 
discretion  of  the  court,  and  cannot  be  reviewed.  1  Greenl.  £v.  §  341.  But, 
if  this  were  not  so,  defendant  cannot  complain,  because  the  court  permitted 
him,  after  this  testimony  wiis  introduced,  to  rebut  it. 

Defendant  complains  of  remarks  made  by  the  trial  judge  to  counsel » during 
the  progress  of  the  trial,  in  the  presence  of  the  jury,  expressing  an  opinion 
upon  the  weight  of  some  portions  of  the  evidence.  The  record  shows  that 
certain  remarks  were  made  which,  if  the  jury  had  not  been  warned  against, 
we  should  hold  were  error.  But  the  court  said  to  the  jury  that  those  remarks 
were  made  to  counsel,  and  were  not  intended  to  be  heard  or  regarded  by  them, 
and  that  the  jury  should  disregard  them,  and  determine  the  case  solely  upon 
the  evidence,  and  the  instructions  of  law  thereafter  to  be  given  them.  This 
caution  and  warning,  we  think,  robbed  the  remarks  of  their  objectionable 
character.  To  hold  otherwise  would  be  to  subject  the  administration  of  jus- 
tice to  the  peril  of  being  obstructed  by  every  unguarded  utterance  made  during 
the  progress  of  a  trial,  even  though  it  was  withdrawn,  as  in  this  case,  at 
once,  and  its  effect  removed  by  prompt  and  proper  admonition  to  the  jury  to 
ignore  it. 

But  coimsel  say  that,  while  the  record  may  disclose  the  language  used,  it 
cannot  give  the  tone  of  voice  nor  portray  the  manner  in  which  it  was  said, 
nor  its  effect  upon  the  jury.  This  argument  is  not  new.  It  was  used  as  long 
ago  as  1829.  In  Com.  v.  Childt  10  Pick.  253,  Parker,  C.  J.,  in  answering 
it,  said:  "It  is  said  the  tendency  of  the  judge's  remarks  was  to  affect  the  jury 
unfavorably  to  the  defendant's  side  of  the  case.  The  next  step  will  be  to 
move  for  a  new  trial  on  account  of  the  expression  of  countenance  of  the  judge. 
These  things,  if  evils,  are  unavoidable.  Confidence  must  be  reposed  in  the 
integrity  of  the  judge.  If  an  unjust  partiality  is  shown,  the  remedy  must  be 
in  one  of  the  modes  pointed  out  in  the  constitution.  Though  an  undue  in« 
fiuence  may  be  exerted  upon  the  jury  by  the  manner  of  the  judge,  yet  the 
law  presumes  intelligence  in  the  jury;  and,  if  they  perceive  any  improper  at- 
tempt of  the  kind,  they  will  be  more  likely  to  find  a  verdict  against  the  opin- 
ion of  the  judge  than  in  accordance  with  it.  *  *  *  If  the  evidence  in 
such  case  does  not  sustain  the  verdict,  a  new  trial  will  be  granted." 

The  motion  in  arrest  of  judgment  was  properly  overruled.  The  indictment 
was  well  enough.  It  was  drawn  after  the  form  which  has  been  sustained  by 
ail  courts  of  common  law  for  ages.  The  contention  that  it  did  not  charge  the 
defendant  with  murder  in  the  first  degree  in  hcec  verba  is  untenable.  It  did 
charge  him  with  that  crime,  by  setting  forth  all  the  facts  necessary  to  consti- 
tute it  with  great  particularity,  and  with  all  the  qualifying  words  used  in  ap- 
proved precedents. 

The  evidence  was  confiicting,  but  was  sufficient  to  sustain  the  verdict,  if 
true,  and  Its  truth  or  falsity  was  a  matter  to  be  determined  by  the  jury.    They 
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were  the  sole  judges  of  the  weight  of  the  evidence,  and  of  the  credibility  of 
the  witnesses,  and,  if  they  believed  from  the  evidence  that  any  witness  had 
sworn  falsely,  they  could  disregard  his  testimony.  In  determining  what 
weight  should  be  given  to  the  testimony  of  the  witnesses,  the  jury  could  con- 
sider their  manner  and  conduct  in  court,  means  of  knowledge,  character, 
habits  of  life,  and,  in  fact,  any  other  matter  surrounding  the  witnesses,  likely 
or  calculated  to  influence  them  one  way  or  the  other.  Nearly  every  witness 
sworn  in  the  case  was  contradicted  by  some  other  witness,  and,  while  there 
was  no  effort  made  to  impeach  any  of  them  by  evidence  of  general  reputation, 
it  seems  to  have  been  taken  for  granted  that  the  two  women  were  prostitutes. 
This  fact  was  proper  for  the  consideration  of  the  jury  in  passing  upon  their 
credibility,  but  the  juiy  was  not  bound  to  disregard  their  testimony  on  that 
account.  The  evidence  would  have  justified  a  verdict  of  conviction  or  acquit- 
tal, but  for  us  to  say  which  it  should  have  been  would  be  an  invasion  of  the 
province  of  the  jury.  The  testimony  for  the  territory,  if  believed,  showed  a 
most  wanton  and  unjustifiable  murder,  committed  after  most  thorough  and 
cold-blooded  premeditation,  arising  from  the  reflection  that  defendant  had 
been  supplanted  in  the  unholy  affections  of  an  abandoned  woman,  whose 
wares  were  upon  the  market  for  all  who  were  base  enough  to  give  her  patron- 
age. It  follows  that  there  was  no  error  in  denying  the  motion  for  a  new 
trial.  The  judgment  must  be  affirmed,  and  the  proper  oflScer  directed  to  carry 
it  into  execution. 

LoKO,  0.  J.    I  concur. 

(6  Mont.  323)  _ 

Territory  t>.  Hardino. 

(Supreme  Court  of  Montana.    January  10,  1887.) 

1.  JuBY— Grakd  Jury— Qualification  of  Juror— Affidavit  —  Rev.  St.  Mont.  ^  780. 

An  afiidavit  in  a  criminal  case  which  alleges  tliat  one  of  the  grand  jurors  finding 
the  indictment  was  not,  at  the  lime,  a  citizen  of  the  United  States,  does  not  show 
any  illegality  in  the  proceedings,  without  further  allegins  that  the  juror  had  not 
declared  his  intention  of  becoming  a  citizen,  as  Rev.  St.  Mont.  §  780,  p.  571,  only 
requires  citizensliip,  or  declaration  of  intention,  as  a  qualification  for  service  outbe 
grand  jury. 

2.  Same— Waiver  of  Objection— Rev.  St.  Mont.  ?  121,  Page  305. 

Under  Rev.  St.  Mont.  ?  121,  ]i.  305,  providing  that  a  person  held  to  answer  for  an 
ofTense  shall  be  brought  into  court  before  the  grand  jury  is  sworn,  and  be  informed 
of  his  rigbta  in  regard  to  challenging  the  jury,  and  that  if  he  "then  fails  to  chal- 
lenge the  grand  jury,  or  any  member  thereof,  he  shall  be  deemed  to  have  waived 
all  objection  to  the  same,"  a  defendant  who  is  shown  to  have  expressly  waived  his 
right  of  challenge  cannot  afterwards  object  that  one  of  the  grand  jurors  was  not  a 
citizen  of  tlie  United  States,  although  he  did  not  learn  that  fact  until  after  the  in- 
dictment was  found  and  returned  into  court. 

8.  Criminal  Law— Special  ^Prosecuting  Atfornet— Power  to  Appoint— Signature 
to  Indictmrnt— Rev.  St.  Mont,  gg  57,  156. 

The  districtcourt  of  Montana,  being  a  court  of  general  criminal  jurisdiction,  may, 
in  the  absence  of  the  district  attorney,  appoint  a  special  prosecutnig  attorney  for  a 
particular  case,  whose  signature  to  the  indictment  will  be  sufficient,  although  Rev. 
St.  Mont.  3  57,  p.  414,  declaring  the  duties  of  the  district  attorney,  requires  him 
to  sign  "all  bills  of  indictment;"  section  156,  p.  309,  providing,  with  regard  to  the 
requisites  of  an  Indictment,  that  it  must  be  signed  by  *'the  attorney  prosecuting." 

4.  Continuance — Criminal  Case— Absence  of  Witnesses — State's  Admission  Rbqabd- 
ING  Their  Testimony. 

Defendant  in  a  criminal  case  has  no  right  to.  a  continuance  on  account  of  the  ab- 
sence of  material  witnesses  if  the  prosecution  is  willing  to  admit  that,  if  the  wit- 
nesses were  present,  they  would  testify  as  set  forth  in  the  affidavits,  and  to  allow 
the  statements  in  the  affidavits  to  be  read  in  evidence  as  and  for  the  testimony  of 
the  absent  witnesses.    Bach,  J.,  dissenting. 

Appeal  from  Beaverhead  county,  Second  judicial  district. 
Indictment  forjnurder.    Conviction  below.     Defendant  appeals. 


Digitized  by 


Google 


Mont.]  TERRITORY   V.  HARDING.  751 

Campbell  d;  Duffy^  for  appellant,  Harding.  Sobert  B.  Smith  and  C.  W. 
TumeTf  for  the  Territory. 

Wadk,  C.  J  This  is  a  case  of  murder,  and  the  defendant  is  under  sentence 
of  death.  He  asks  to  have  the  judgment  against  him  reversed  for  the  follow- 
ing reasons,  viz.:  First,  that  one  of  the  grand  jurors  who  composed  the 
grand  jury  that  found  and  returned  the  indictment  against  him  was  an  alien ; 
second,  that  the  indictment  was  not  signed  by  the  district  attorney  of  the 
Second  judicial  district;  and,  third,  that  the  court  erred  in  overruling  his  mo- 
tion for  a  continuance. 

1.  In  support  of  the  proposition  that  the  indictment  was  found  by  a  grand 
jury  not  legally  constituted,  the  defendant  made  and  died  an  affidavit  setting 
forth  that  one  Lambert  Eliel,  who  was  a  member  of  said  grand  jury,  was  not, 
at  the  time  he  so  acted  as  such,  a  citizen  of  the  United  States,  and  that  the 
defendant  did  not  have  knowledge  of  this  fact  until  after  such  indictment  had 
been  found  and  returned  into  court.  The  tenitory  does  not  controvert  this 
statement  by  the  defendant,  and,  for  the  purposes  of  this  case,  it  must  be 
taken  as  admitted  that  the  said  Eliel,  at  the  time  of  so  serving  on  said  grand 
jury,'  and  the  finding  and  return  of  said  indictment,  was  not  a  citizen  of  the 
United  States,  and  that  this  fact  was  unknown  to  the  defendant  at  that  time. 

A  person  who  is  not  a  citizen  of  the  United  States,  and  has  not  declared 
his  intention  to  become  such,  cannot  lawfully  serve  as  a  grand  juror  in  this 
territory,  if  advantage  of  this  disability  is  taken  at  the  proper  time.  But  our 
statute  provides  that  any  male  person  of  lawful  age,  who  is  a  citizen  of  the 
United  States,  or  who  has  declared  his  intention  to  become  such,  who  is  a 
tax-payer,  and  a  bona  fide  resident  of  the  county,  shall  be  competent  to  serve 
as  a  grand  or  trial  juror.  "Rey.  St.  §  780,  p.  571.  The  defendant  does  not 
question  the  validity  of  this  statute. 

It  does  not  appear  in  the  record,  and  there  is  no  intimation  or  claim  any- 
where, that  this  grand  -juror  had  not  declared  his  intention  to  become  a  citi- 
zen. The  presumption  is  that  the  board  of  county  com  missioners,  whose  duty 
it  is  to  select  grand  jurors,  performed  their  duties  according  to  law,  and  se- 
lected grand  jurors  having  the  qualifications  prescribed  by  the  statute,  until 
the  contrary  is  made  to  appear.  Therefore,  if  a  defendant  proposes  to  attack 
the  competency  of  a  grand  juror,  he  must  cause  his  incompetency  to  appear. 
The  record  in  this  case  is  an  admission  that  the  grand  juror  Eliel  had  de- 
clared his  intention  to  become  a  citizen,  and  therefore  that  he  was  a  compe- 
tent grand  juror. 

Aside  from  all  this,  it  conclusively  appears  from  the  record  that  the  de- 
fendant, in  pursuance  of  the  statute,  w^as  given  an  opportunity  to  object  to 
said  grand  jury,  and  thereupon  waived  all  challenges  to  the  panel  and  polls 
of  said  jury.  The  record  recites  "that,  at  the  impaneling  of  the  grand  jury 
aforesaid,  the  defendant  was  personally  present  in  open  court,  and  was  also 
then  and  there  represented  by  counsel,  and  then  and  there  waived  all  chal- 
lenges to  the  panel  and  the  polls  of  said  grand  jury."  Our  statute  provides 
that  "when  a  party  has  been  held  to  answer  for  an  offense,  and  is  in  custody 
of  the  officer,  it  shall  be  the  duty  of  the  judge  presiding,  before  the  grand 
jury  is  sworn,  to  direct  the  sheriff  of  the  county  to  bring  such  person  into 
court,  and  there  notify  him  of  his  rights  in  relatiqn  to  the  challenging  of  the 
jury,  and,  if  necessary,  to  appoint  counsel  for  him.  If  such  person  then  fails 
to  challenge  the  grand  jury,  or  any  member  thereof,  he  shall  be  deemed  to 
have  waived  all  objection  to  the  same. "     Rev.  St.  §  121,  p.  305. 

The  defendant  knew  for  what  he  was  brought  into  court;  for  he  answered 
and  said  that  he  waived  all  objections  to  the  panel  and  to  the  polls  of  the 
grand  jury.  Having  had  this  opportunity,  and  failing  to  exercise  his  right 
of  challenge,  the  statute  declares  that  he  thereby  waives  all  objections  to  the 
grand  jury.    If,  after  failing  to  exercise  his  right  of  challenge, — it  after  look- 
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jng  upon  the  grand  jury,  and  thereafter  waiving  all  objections  to  the  same, — 
he  thereby  declares  himself  satisfied  with  the  grand  jury,  and  asserts  his  will- 
ingness that  each  and  every  member  thereof  should  examine  his  case,  and  he 
thereby  promises  to  abide  the  result  of  such  examination;  if,  after  looking 
upon  the  array  of  grand  jurors,  and  making  no  objection  to  any  one  of  them, 
and  he  thereafter  ascertains  that  one  of  the  grand  jurors  is  not  a  citizen,  or 
has  not  declared  his  intention  to  become  such, — his  after-acquired  knowledge 
conclusively  shows  his  neglect  and  laches  in  making  the  proper  inquiries  at 
the  time  the  opportunity  was  given  him  of  exercising  his  right  of  challenge. 
At  that  time  the  very  least  amount  of  diligence  and  care  would  have  prompted 
the  inquiry  of  each  of  the  jurors  if  they  were  citizens  of  the  United  States,  or 
if  they  had  each  declared  their  intention  to  become  such.  And  so,  if  the  de- 
fendant was  indicted  by  an  incompetent  grand  jury,  it  was  his  own  request 
that  brought  about  this  result;  and  having  in  effect  declared,  before  the  grand 
jury  was  sworn,  that  he  was  satisfied  with  each  member  thereof,  and  content 
to  have  them  investigate  and  pass  upon  the  charge  against  him,  so  far  as  to 
say  whether  or  not  he  should  be  formally  accused  of  crime,  it  is  now  too  late 
for  him  to  object  to  said  grand  jury,  and  his  right  is  gone. 

2.  The  statute  provides  that  "each  indictment  mnst  be  signed  by  the  attor- 
ney prosecuting."  Rev.  St.  §  156,  p.  309.  Objection  is  made  to  this  indict- 
ment for  that  it  was  not  signed  by  W.  Y.  Pemberton,  the  district  attorney  for 
the  Second  judicial  district,  or  by  C.  J.  Walsh,  the  deputy  district  attorney 
for  that  district,  but  that  it  was  signed  by  "Robert  B.  Smith,  special  district 
attorney  for  Second  judicial  district,  Montana  territory,  appointed  by  the 
court  to  prosecute  in  the  above-styled  cause,"  and  therefore  that  said  indict- 
ment is  void. 

The  authority  of  Robeii;  B.  Smith  in  the  premises  came  from  an  oixler  and 
appointment  by  the  court,  as  follows: 

"In  the  District  Court  of  Montana  Territory,  County  of  Beaver- 
head. 
** Territory  of  Montana  vs.  Thomas  H,  Harding. 
"order  of  court. 

"At  a  regular  term  of  the  district  court  of  Beaverhead  county,  Montana 
territory,  it  appearing  to  the  court  that  W.  Y.  Pemberton  is  absent  from  the 
county  of  Beaverhead,  and  that  there  is  no  qualified  or  acting  prosecuting 
attorney  for  the  territory  now  present  at  court,  it  is  therefore  ordered  by  the 
court  that  Robert  B.  Smith,  Esq.,  be,  and  he  is  hereby,  appointed  to  represent 
the  territory  in  the  above-entitled  cause,  and  to  prosecute  the  same  both  be- 
fore the  grand  jury  and  on  the  trial  thereof.** 

The  statute  also  provides  that  the  district  attorney  for  each  district  shall 
be  public  prosecutors  in  their  respective  districts,  and  shall  sign  all  bills  of 
indictment  that  may  be  found  by  the  grand  jury.  Rev.  St.  §  57,  p.  414.  It 
is  further  provided  that  the  indictment  shall  be  sufficient  if  it  can  be  under- 
stood therefrom  that  the  indictment  was  found  by  the  grand  jury  of  the  county 
in  which  the  court  is  held ;  that  the  defendant  is  named  or  described  in  the 
indictment  as  a  person  whose  name  is  unknown  to  the  grand  jury;  that  the 
offense  was  committed  within  the  jurisdiction  of  the  court,  or  triable  therein; 
that  the  offense  charged  is  clearly  set  forth  in  plain  and  concise  language, 
without  repetition;  and  that  the  offense  charged  is  stated  with  such  a  degree 
of  certainty  that  the  court  may  pronounce  judgment  upon  conviction,  accord- 
ing to  the  right  of  the  case.  Rev.  St.  |  170.  p.  311.  The  statute  also  pro- 
vides that  the  indictment  shall  be  set  aside  by  the  court  in  which  the  defend- 
ant is  arraigned,  upon  his  motion,  in  either  of  the  following  cases:  When  it 
is  not  found  indorsed  or  has  not  been  presented  as  prescribed  by  this  act; 
(criminal  probate  act;)  where  the  names  of  the  material  witnesses  examined 
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by  the  grand  jury  are  not  inserted  at  the  foot  of  the  indictment,  or  indorsed 
thereon;  when  any  person  has  been  permitted  to  be  present  daring  tlie  ses- 
sion of  the  grand  jury  while  the  charge  embraced  in  the  indictment  was  un- 
der consideration,  except  those  allowed  by  law.    Id.  §  205,  p.  315. 

The  expression  of  these  particulars  would  seem  to  be  the  exclusion  of  all 
others;  and  if  the  indictment  contains  what  the  statute  requires,  and  is  not 
obnoxious  to  any  of  the  particulars  above  named,  then  it  cannot  be  attacked 
by  a  motion  to  quash,  or,  if  it  is,  such  a  motion  ought  to  be  overruled.  The 
failure  of  the  district  attorney  to  sign  an  indictment  would  not,  tiierefore, 
seem  to  be  a  fatal  omission;  but,  be  this  as  it  may.  the  indictment  in  this 
case  was  signed  by  Bobert  B.  Smith,  the  attorney  prosecuting,  deriving  his 
authority  so  to  do  from  the  foregoing  order  of  court;  and  this  presents 
the  inquiry  whether  the  court  possessed  the  power  and  authority  to  make 
such  an  order.  There  seems  to  have  been  no  objection  to  the  appointment 
of  Smith.  The  necessity  for  such  an  appointment  appears  in  the  order.  The 
recitals  therein  are  like  the  findings  or  judgment  of  a  court,  and  cannot  be  at- 
tacked by  a  mere  affidavit  after  the  fact.  If  the  district  attorney  had  been 
present,  or  if  his  attendance  upon  court  could  have  been  procured,  the  fact 
ought  to  have  been  made  known  pending  the  appointment  of  Smith.  This 
seems  to  have  been  the  situation:  The  district  attorney  was  absent  from  the 
county,  and  there  was  no  one  present  qualified  to  act  as  prosecutor  for  the 
territory.  Thereupon  the  court  appointed  Robert  B.  Smith  to  represent  the 
territory,  and  to  prosecute  this  cause. 

No  doubt,  it  is  the  duty  of  the  district  attorney  to  attend  court,  to  sign  in- 
dictments, and  to  prosecute  for  the  territory.  But  if  he  fails  to  do  his  duty; 
if  he  absents  himself  from  the  county,  or  is  present,  but  disqualified  from 
actings  either  from  sickness,  or  for  any  other  reason, — must  the  wheels  of  jus- 
tice stop,  and  the  administration  of  the  criminal  law  be  suspended?  is  the 
court  powerless  if  one  of  its  officers  fails  to  perform  his  duty?  We  think  not. 
We  believe  that  if  a  court,  having  general  common-law  jurisdiction,  is  estab- 
lished by  law,  and  a  judge  is  lawfully  elected  or  appointed  to  preside  over 
such  a  court,  such  judge  has  the  inherent  right  and  authority  to  do  every  act 
proper  and  necessary  to  set  such  court  in  motion,  and  to  bring  causes  to  tiial 
and  judgment.  He  may  provide  grand  and  trial  jurors,  and  have  them  sum- 
moned into  court;  he  m<'iy  issue  processes  for  witnesses;  he  may  appoint  an 
executive  officer  to  serve  processes  and  orders;  he  may  appoint  a  clerk  to  au- 
thenticate such  acts  with  his  seal  of  couit,  and  to  keep  the  records;  and  he 
may  appoint  a  prosecutor  to  represent  the  territory  or  commonwealth  in  crim- 
inal causes,  to  sign  indictments,  and  to  prosecute  before  a  trial  jury.  All 
these  powers  necessarily  flow  from  the  establishment  of  a  court  of  general 
jurisdiction  according  to  law,  and  the  lawful  appointment  or  election  of  a 
judge  to  preside  over  such  court.  The  legislature  must  have  had  these  pow- 
ers in  contemplation;  and  also  the  fact  that  criminal  cases  might  arise  in 
which  the  public  prosecutor  might,  for  some  reason,  be  disqualified  or  dis- 
abled; for  in  the  making  and  enactment  of  the  criminal  practice  act,  in  many 
sections,  it  is  expressly  provided,  not  that  the  district  attorney  shall  sign  in- 
dictments, but  that  the  ''attorney  prosecuting"  shall  sign  them.  Why  author- 
ize the  ''attorney  prosecuting''  to  sign  indictments,  if  in  all  cases  indictments 
must  be  signed  by  the  district  attorney?  Suppose  it  became  necessary  to  in- 
dict the  district  attorney.  He  could  not  be  removed  or  compelled  to'  resign 
because  he  had  been  bound  over  to  await  the  action  of  the  grand  jury.  Must 
the  indictment  and  prosecution  against  him  fall  because  he  refuses  to  sign 
the  indictment  and  prosecute  himself?  In  such  a  case,  or  in  the  absence  of 
the  district  attorney,  the  court  is  clothed  with  power  to  meet  the  emergency, 
and  to  appoint  a  prosecuting  officer,  who.  for  the  time  being,  becomes  the 
"attorney  prosecuting,''  and  thereby  authorized  to  sign  indictments.  By  the 
organic  act  of  the  territory,  the  district  courts  are  given  common-law  and 
v.l2p.no.l6— 48  -^ 
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general  criminal  jarisdiction.  This  jurisdiction  they  are  bound  to  exercise. 
They  are  bound  to  try  and  to  determine  criminal  causeSt  and  this  can  only  be 
done  through  the  instrumentalities  of  grand  juries,  indictments,  and  attor- 
neys prosecuting  for  the  territory. 

In  the  case  of  Clati>son  v.  U.  8.,  114  U.  S.  487,  S.  C.  5  Sup.  Ct.  Kep.  954, 
the  supreme  court  of  the  United  States  says:  ''A  venire  to  summon  jurors 
is  a  writ  necessary  to  the  jurisdiction  of  the  court,  and  agreeable  to  the  prin- 
ciples and  usages  of  law,  where  it  is  not  forbidden  or  excluded,  and  where  the 
affirmative  provisions  of  law  have,  so  far  as  they  extend,  been  flrat  observed. 
In  the  case  of  U.  S.  v.  Hill,  1  Brock.  156,  Chief  Justice  Marshall,  speak- 
ing of  the  law  as  it  then  existed,  says:  *  It  has  been  justly  observed  that  no 
act  of  congress  directs  grand  juries,  or  defines  their  powers.  By  what  au- 
thority, then,  are  they  summoned,  and  whence  do  they  derive  their  powers? 
The  answer  is  that  the  laws  of  the  United  States  have  erected  courts  which 
are  invested  with  criminal  jurisdiction.  This  jurisdiction  they  are  bound  to 
exercise,  and  it  can  only  be  exercised  through  the  instrumentality  of  grand 
juries.  They  are  therefore  given  by  a  necessary  and  indispensable  implica- 
tion. But  how  far  is  this  implication  necessary  and  indispensable?  The  an- 
swer is  obvious.  Its  necessity  is  co-extensive  with  that  jurisdiction  to  which 
it  is  essential.'  " 

If  a  court,  having  general  criminal  jurisdiction,  which  it  is  bound  to  ex- 
ercise, and  is  charged  with  the  duty  of  trying  criminal  causes,  which  duty 
can  only  be  performed,  or  jurisdiction  exercised,  through  the  instrumen- 
talities of  grand  juries,  and  the  law  fails  to  provide  such  instrumental- 
ity, has,  by  necessary  and  indispensable  Implication,  to  provide  and  summon 
grand  juries,  then,  in  such  a  case,  and  by  a  similar  implication,  when  the 
necessity  arises,  and  the  district  attorney  is  absent  or  disqualified,  and  the 
law  fails  to  provide  for  such  an  emergency,  the  court  has  the  power  to  ap- 
point an  attorney  to  prosecute,  and  to  represent  the  territory,  so  that  the  ju- 
risdiction conferred,  and  which  is  bound  to  be  exercised,  may  not  fail.  This 
power  comes  from  the  law  which  has  created  our  district  courts,  and  invested 
them  with  general  criminal  jurisdiction,  which  they  are  bound  to  exercise, 
and  which  can  only  be  done  through  the  instrumentality  of  prosecuting  at- 
torneys. This  implied  power  can  only  be  exercised  in  cases  of  necessity,  and 
in  cases  for  which  the  law  has  failed  to  provide;  and  then  it  is  co-extensive 
with  the  jurisdiction  to  which  it  is  essential.  If  the  district  attorney  had 
been  present,  and  not  disqualified,  no  necessity  would  have  arisen  to  call  into 
exercise  this  implied  power  of  the  court;  but  in  his  absence,  and  in  the  ab- 
sence of  any  one  authorized  to  prosecute  for  the  territory,  and  the  law  failing 
to  provide  for  such  a  case,  it  was  the  exercise  of  lawful  authority  for  the 
court  to  appoint  a  suitable  person  to  represent  the  territory,  and  prosecute 
the  action,  who,  for  the  time  being,  and  for  the  case  in  hand,  became  the 
"attorney  prosecuting." 

3.  After  the  indictment  had  been  returned,  the  defendant  arraigned,  and 
his  plea  entered,  he  made  a  motion  for  a  continuance  until  the  next  term,  be- 
cause of  the  absence  of  material  witnesses,  whose  testimony,  or  what  was  ex- 
pected  to  be  proved  by  such  witnesses,  was  set  forth  in  affidavits  made  by 
the  defendent,  accompanying  said  motion.  Thereupon  the  prosecution  ad- 
mitted«that,  if  said  witnesses  were  present,  they  would  testify  as  ,8et  forth  in 
said  affidavits,  whereupon  said  motion  for  a  continuance  was  overruled,  the 
cause  went  to  trial,  and  said  affidavits  were  read  in  evidence  to  the  jury,  on 
behalf  of  the  defendant,  as  and  for  the  testimony  of  said  absent  witnesses. 
Under  those  circumstances,  the  defendant  says  that  the  overruling  of  his 
motion  for  a  continuance  was  error,  and  his  counsel  in  their  briS  main- 
tain that  the  defendant  was  entitled  to  the  personal  attendance  of  his  wit* 
nesses,  to  be  examined  orally  in  court,  and  to  confront  them  with  those  called 
to  impeach  their  evidence.    This  branch  of  the  case  is  precisely  parallel  to 
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that  of  Territory  v.  Perkins,  2  Mont.  470,  d^ided  by  this  court  more  than  10 
years  ago,  and  to  which  decisions  in  the  district  courts  since  then  have  con- 
formed. We  see  no  reason  for  disturbing  or  modifying  that  decision  in  any 
respect,  and  confirm  it. 

The  accused  has  the  right  to  confront  his  accusers,  but  it  does  not  follow 
therefrom  that  the  witnesses  for  the  defendant  have  the  right  to  confront  the 
witnesses  for  the  prosecution.  It  is  safe  to  say  that  a  defendant  will  make  a 
much  better  case  for  himself  in  his  affidavit  for  a  continuance  than  he  could 
with  his  witnesses  in  court;  and  if,  notwithstanding  what  he  says  he  can 
prove  in  his  affidavit,  the  territory  is  willing  to  go  to  trial,  and  to  admit  tliat 
his  witnesses  would,  If  present,  testify  as  he  sets  forth,  no  injury  could  be 
done  to  the  defendant.  If  his  witnesses  were  not  myths,  if  they  really  had 
being  and  existence,  he  would  generally  gain  more  than  he  would  lose  by  not 
exhibiting  them  before  the  jury.  It  is  easy  enough  for  a  defendant  to  set  forth  in 
an  affidavit  the  names  of  witnesses  who  are  absent  from  the  territx)ry,  and  in  a 
foreign  country,  as  in  this  case, — and  the  higher  the  crime  the  further  away 
the  witnesses  are  generally  declared  to  be;  and,  if  such  showing  can  com|>el 
the  continuance  of  criminal  cases,  then  there  can  be  no  more  criminal  trials 
in  this  territory.  The  defendant  should  be  given  a  reasonable  opportunity  to 
prepare  for  trial,  and  to  procure  the  attendance  of  his  witnesses,  if  the  court 
is  satisfied  that  he  has  any  witnesses,  and  that  his  application  for  a  continu- 
ance is  not  a  sham.  The  trial  court  sliould  exercise  a  sound  und  legal  discre- 
tion in  this  regard.  No  guilty  man  is  ever  ready  for  trial.  Every  continu- 
ance of  his  cause  brings  him  so  much  nejirer  to  an  acquittal.  The  trial  court 
must  judge  whether  his  application  for  continuance  is  made  merely  for  delay, 
or  in  good  faith,  to  the  end  that  justice  may  be  done,  and,  unless  there  is  a 
legal  discretion  in  this  regard,  appellate  courts  will  not  interfere. 

We  do  not  think  the  rule  in  the  Perkins  Case  could  ever  work  an  injustice 
or  hardship  to  a  defendant,  and,  generally,  in  its  operation  it  would  give  him 
a  very  great  advantage.  If  his  witnesses  are  out  of  the  territory,  or  in  a 
foreifim  country,  he  could  not  compel  their  attendance  upon  his  trial,  and  ho 
would  be  obliged  to  take  their  depositions,  which  he  would  have  the  right  to 
do;  but  which,  when  taken,  would  be  no  better  than  the  testimony  set  forth 
in  his  affidavit  for  a  continuance.  If  the  affidavit  should  state  the  truth,  the 
deposition  would,  in  effect,  be  just  like  it,  and  one  would  be  no  more  bene- 
ficial than  the  other  to  the  defendant. 

A  different  rule  prevails  in  Texas  and  some  other  states,  but  in  those  states 
they  have  no  statute  similar  to  our  own,  under  which  the  Perkins  Case  was 
decided. 

The  defendant  had  a  fair  and  impartial  trial  under  the  statutes  and  decis- 
ions of  this  ten'itory.  After  a  full  consideration,  the  trial  court  refused  a 
new  trial,  and,  finding  no  error  in  the  record,  the  judgment  is  hereby  affirmed. 

Bach,  J.,  (dissenting,)  In  the  case  at  bar  I  dissent,  on  the  ground  that  it 
was  error  for  the  court  below  to  refuse  the  motion  for  a  continuance.  I  have 
consulted  all  the  authorities  accessible  to  this  court,  both  text  writers  and  di- 
gests, and  I  have  been  unable  to  find  any  application  of  the  rule  stare  decisis 
to  sustain  an  erroneous  decision  in  a  criminal  case.  In  discussing  that  prin- 
ciple, the  courts  and  the  writers  always  declare  that  the  reason  for  the  prin- 
ciple is  that  it  is  better  to  have  a  wrong  but  fixed  interpretation  of  the  law 
than  to  have  a  varying  rule,  because  contracts  are  made  under  and  titles  de- 
pend upon  the  interpretation  of  the  law  by  the  courts;  and  it  is  further  stated 
that  to  destroy  the  rule  of  law  already  established  would  be  to  do  injustice  to  acts 
done  in  the  past  under  the  impression  that  the  rule  established  would  be  per- 
manent; and,  further,  that,  when  it  becomes  necessary  to  destroy  such  a  rule 
because  it  is  erroneous,  the  legislature  is  the  proper  authority  to  do  so,  because 
it  can  repeal  the  rule,  and  save  all  intervening  rights.    I  cite  no  authorities 


Digitized  by 


Google 


7 '^6  PACIFIC  REPORTER.  [Motlt. 

upon  this  point,  because  there  is  absolutely  no  authority  lo  the  contrarj'. 
But,  as  between  the  state  and  the  citizen,  surely  such  reason  should  not  hold 
the  court  to  a  strict  adherence  to  decisions.  There  is  no  wrong  done  to  any 
individual  save  Perkins  by  reviewing  the  rule  in  the  case  of  Ten*itory  v.  Per- 
kins; neitlier  is  there  the  sacrifice  of  any  right  acquired  by  any  peraon  under 
and  by  virtue  of  tliat  decision.  The  party  invoking  that  rule  is  the  state, 
whose  duty  it  is,  whose  wish  it  is,  to  allow  to  every  person  accused  of  crime 
an  opportunity  to  establish  his  innocence.  The  state  would  not  lose  the  right 
to  try  any  person  already  accused  of  crime,  if  the  rule  in  the  Perkins  €ase  was 
set  aside. 

In  Mead  v.  MoOraw,  19  Ohio  St.  55,  this  distinction  is  drawn.  The  court 
say,  (page  61:)  "On  the  trial  the  court  was  asked  to  charge  the  jury  that,  if 
they  believed  that  the  plaintiff  had  knowingly  sworn  falsely  to  any  material 
fact  or  circumstance,  it  not  only  affected  his  credibility,  but  it  was  their  duty 
to  reject  and  disbelieve  his  entire  testimony.  This  was  refused."  The  opin- 
ion then  recites  the  charge  given,  and  the  court  6ay,  (page  62:)  "The  charge 
asked  is  substantially  the  third  proposition  laid  down  in  the  syllabus  in  iS^q^e?' 
V.  State,  15  Ohio  St.  47.  The  charge  given  is  in  conflict  with  it.  The  state  of 
the  evidence  justified  a  charge  from  the  court  on  the  subject.  We  are  there- 
fore called  upon  either  to  realfii-ra  or  overrule  the  decision  made  upon  this  ques- 
tion in  Staffer  v.  State.  We  have  not  felt  satisfied  with  the  ruling  in  Staffer's 
Case  upon  the  case  now  in  question.  *  *  *  This  is  not  a  case  in  which  we 
should  forbear  to  correct  the  error  on  the  principle  of  stare  decisis.  It  is  not 
a  rule  of  property  that  is  involved,  but  a  rule  affecting  the  practical  adminis- 
tration of  justice,  and  which,  if  wrong,  ought  at  the  earliest  opportunity  to 
be  corrected." 

I  dwell  fully  upon  the  doctrine  of  stare  decisis,  because  I  wish  to  express 
my  respect  for  that  principle,  and  the  eminent  judges  who  constituted  this 
court  when  the  Perkins  Case  was  decided,  even  in  the  act  of  adversely  com- 
menting on  that  case.  The  case  has  never,  as  far  as  I  can  find  been  reaf- 
firmed in  any  case  in  our  court. 

In  the  Perkins  Case,  2  Mont.  470,  the  learned  judge  says:  "The  statute 
provides  that  the  court  imiy  grant  a  continuance  for  *  good  cause,'  and  that 
•  any  cause  which  would  be  considered  a  good  one  for  a  continuance  in  a  civil 
case  shall  be  considered  sufiicient  in  a  criminal  action.'  The  party  who  de- 
sires the  continuance  must  tile  his  affidavit  *showinggood  cause  therefor.' 
A  motion  to  postpone  the  trial  of  a  civil  case  on  account  of  the  absence  of  ev- 
idence must  be  made  upon  athdavits  shewing  that  the  testimony  is  material, 
and  that  due  diligence  has  been  used  to  procure  it.  If  the  adverse  party  ad- 
mits that  the  evidence  which  the  moving  party  expects  to  obtain  beconsidered 
as  actually  given  on  the  trial,  the  trial  shall  not  be  postponed*"  '*It  will  be 
seen  that  the  legislative  assembly  has  made  these  provisions  of  the  civil  prac- 
tice act  applicable  to  criminal  proceedings." 

I  cannot  agree  with  the  learned  judge  that  the  "legislative  assembly  has 
made  these  provisions  of  the  civil  practice  act  applicable  to  criminal  proceed- 
ings." I  think  the  learned  judge  has  confused  the  expression,  "any  cause 
wliich  would  be  considered  a  good  one  for  a  continuance  in  a  civil  case,"  as 
found  in  the  criminal  practice  act,  with  that  clause  of  section  244  of  the  civil 
practice  act  which  provides  for  tlte  refusing  of  a  continuance  of  a  civil  ac- 
tion. Section  244,  which  the  learned  judge  refers  to,  does  not  enumerate, 
does  not  specify,  what  are  grounds  for  a  continuance  in^  civil  causes.  It 
merely  declares  what  the  practice  shall  be  when  the  grounds  for  a  motion  for 
a  continuance  are  "the  absence  of  evidence."  In  such  case  it  declares  that 
the  motion  "shall  only  be  made  upon  affidavit  showing"  certain  facts  required 
by  that  section.  It  in  no  way,  except  by  inference,  declares  that  "absence  of 
evidence"  shall  be  considered  good  grounds  for  a  continuance.  It  merely  de- 
clares the  practice  in  that  particular  kind  of  application  for  a  continuaucei  and 
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then  provides  that,  when  the  application  is  made  upon  that  ground,  the  court 
may  require  the  moving  party  to  state  the  evidence  which  he  expects  to  obtain, 
and  that#  further,  if  the  opposite  party  makes  certain  admissions,  then  the  *'  time 
shall  not  be  postponed."  It  is  certainly  evident  that  section  244  of  thecivll 
pi^actice  act  merely  declares  the  practice  in  motions  for  a  continuance,  and 
does  not  provide  what  the  grounds  shall  be;  that  it  provides  that  in  one  class 
of  motions,  if  certain  admissions  are  made  by  the  adverse  party,  the  court 
shall  refuse  the  motion;  and  that  in  other  cases  the  "court  may,  in  its  discre- 
tion, upon  good  cause  shown,  *  *  «  postpone  upon  other  grounds  than 
the  absence  of  evidence. " 

To  recapitulate,  and  to  put  the  matter  bdefly,  section  244  divides  the  prac- 
tice upon  such  motion,  in  civil  cases,  into  two  classes.  First  class  is  that 
where  there  is  absence  of  evidence,  in  which  case  the  motion  must  be  made 
upon  certain  affidavits,  and  the  motion  must  be  refused  in  those  cases.  Sec* 
ond  class  is  composed  of  all  other  motions  for  a  continuance.  In  this  class 
"good  cause  must  be  shown,"  but  not  necessarily  by  affidavit  in  civil  cases, 
and  the  court,  in  this  class,  is  not  obliged  to  refuse,  in  any  event.  He  may 
grant  or  refuse  the  motion,  in  his  discretion.  That  the  section  referred  to 
is  merely  a  provision  for  practice,  and  is  not  an  enumeration  of  the  causes  for 
a  continuance,  is  apparent  from  this:  The  latter  portion  of  that  section  cer- 
tainly allows  a  motion  to  be  made  without  affidavit  in  cases  other  than  the  ab- 
sence of  evidence;  while  section  269  of  the  criminal  practice  act  requires  that 
in  all  cases  the  motion  must  be  made  upon  affidavit. 

I  am  firmly  of  the  opinion  that  the  legislative  assembly  meant  to  provide, 
in  the  section  referred  to,  what  the  act  itself  indicates,  the  practice  upon  mo- 
tion; that  it  did  not  mean  in  those  sections,  or  particularly  by  section  244  of 
the  civil  practice  act,  to  enumerate  what  should  be  causes  for  a  continuance 
of  a  trial;  and  that  it  meant  to  leave  such  causes  to  courts  of  justice,  and 
merely  declare,  by  section  244,  that  in  one  class  of  motions  in  civil  cases  the 
court  should  not  exercise  its  discretion  to  grant  a  postponement.  And  in 
leaving  such  causes  to  the  inherent  power  of  the  courts  the  legislative  power 
acted  wisely;  for  no  such  body  could  imagine  the  infinite  variety  of  facta 
which  would,  in  certain  cases,  constitute  "good  cause  shown"  for  acontinu* 
ance. 

If  this  Is  the  correct  interpretation, — and  I  am  convinced  that  it  is,^— if  sec- 
tion 244  of  the  civil  practice  act  provides  the  practice,  upon  a  motion  for  a 
continuance,  and  not  the  cause  for  continuance,  then  it  Section  244)  does  not 
become  incorporated  in  the  criminal  practice  act  by  virtue  of  section  270  of 
the  latter  act;  and  the  second  portion  of  section  244  of  the  former  act,  which 
takes  away  from  the  court  the  right  to  use  its  discretion  in  such  motions  on^ 
certain  grounds  in  civil  cases,  does  not  take  away  or  limit  the  discretion  of 
the  court  upon  any  motion  for  a  continuance  in  criminal  cases. 

If  I  am  wrong  in  my  interpretation,  if  section  244  of  the  Civil  Code  is  em- 
bodied in  the  criminal  practice  act  by  virtue  of  section  270  of  that  act,  then 
in  no  criminal  case  whatever  can  the  court  allow  a  continuance  upon  the 
ground  of  the  absence  of  evidence  when  the  adverse  party  (the  territory) 
makes  certain  admissions;  for  the  court  has  no  discretion.  It  must  refuse 
the  motion.  See  the  opinion  of  the  learned  judge  in  the  Perkins  Case^  who 
says:  "After  tlie  district  attorney  has  admitted  that  Marshal  would  testify  to 
the  facts  stated  in  the  affidavit  of  the  appellant,  the  court  could  not  postpone 
the  trial  for  the  purpose  of  securing  his  attendance."  And  I  will  say,  in  this 
connection,  that  I  am  not  criticising  the  use  or  abuse  of  discretion  of  the 
learned  judge  who  presided  at  the  trial  of  this  cause.  He  was  bound  by  the 
decision  of  the  Perkins  Case,  which,  as  stated,  declares  th.^t  he  had  no  discre- 
tion in  the  matter,  but  that  he  was  bound  to  deny  the  motion  when  the  pros- 
ecuting attorney  admitted  that  the  witness  would  testify  to  the  facts  set  out 
in  the  affidavits  used  upon  the  motion  for  continuance.    Of  these  two  inter- 
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pretations  I  believe  the  former  is  the  correct — the  only  humane — interpretation 
of  the  statutes. 

In  the  case  at  bar  the  defense  was  alibi, — a  defense  which  always  arouses 
the  suspicion  of  the  jury,  as  all  lawyers  know,  although  why  it  should  do  so 
no  lawyer  can  tell,  except  upon  the  ground  that  it  is  sometimes  used  as  a 
last  resort  by  those  who  have  no  other  means  of  escaping  the  punishment 
they  deserve.  In  such  cases,  above  all  others,  is  the  defendant  entitled  to 
the  viva  voce  testimony  of  his  witnesses;  to  have  the  jury  look  upon  those 
witnesses,  and  watch  closely  their  manner  and  conduct  upon  the  witness 
stand;  to  have  such  witnesses  fix  with  certainty  the  time  at  which  they  saw 
the  accused  at  a  place  other  than  that  at  which  the  alleged  crime  was  com- 
mitted. 

By  our  statute  (section  166,  p.  310,)  the  time  of  the  commission  ot  the 
crime  needs  not  to  be  proved  as  alleged  in  the  indictment,  except  where  it  is 
"an  indispensable  ingredient  of  the  offense."  Following  the  rule  laid  down 
in  the  Perkins  Case,  which  takes  away  the  discretion  of  the  court  to  grant  a 
continuance  in  all  cases  where  the  adverse  party  makes  the  admissions  speci- 
fied in  section  244  in  any  case  of  homicide,  the  prasecuting  attorney  could  ad- 
mit that  witnesses  would  testify  to  the  absence  of  the  defendant  from  the 
place  and  at  the  time  alleged  in  the  indictment,  and  then  he  dould  completely 
destroy  the  defense  of  the  accused  by  proving  a  time  other  than  that  alleged 
in  the  indictment,  for  time  is  not  "an  indispensable  ingredient  of  the  offense" 
of  homicide. 

I  am  of  the  opinion  that  in  criminal  cases  of  such  a  serious  nature  the  ac- 
cused should  not  be  crowded  to  a  time;  that  he  should  be  allowed  time  to  pro- 
cure his  witnesses;  that  he  should  have  time,  after  having  read  the  indict- 
ment, and  before  his  plea,  to  procure  witnesses  to  meet  the  allegations  of  that 
indictment;  that,  in  all  criminal  cases,  the  court  should  be  allowed  to  use  its 
discretion  in  granting  or  refusing  a  continuance,  as  is  contemplated  by  the 
use  of  the  word  "may"  in  section  270  of  the  criminal  practice  act,  and  which 
the  court  below  was  prohibited  from  doing  by  the  rule  laid  down  in  the  Per- 
kins Case;  and  that,  in  case  where  alibi  is  a  defense,  the  first  application  for 
a  continuance  should  be  granted,  unless  the  court  below  is  firmly  convinced 
that  the  motion  is  made  in  bad  faith. 

The  proper  rule  in  motion  for  continuance  in  criminal  cases,  in  my  opin- 
ion, is  contained  in  the  following  authorities:  People  v.  McCrory^  41  Cal. 
458;  People  v.  Diaz,*^}  Cal.  248;  De  Warren  v.  State,  29  Tex.  464. 

In  People  v.  Diaz,  above  cited,  the  court  say:  "The  value  of  oral  testimony 
over  all  other  is  too  well  understood  to  suppose  for  a  moment  that  such  dec- 
larations [admissions  by  the  district  attorney,  as  in  this  case]  would  have  the 
same  weight  on  the  minds  of  the  jury  as  the  testimony  of  the  witness  if  he 
had  been  examined  before  them  in  open  court."  This,  I  think,  is  the  true 
rule,  where  the  application  for  a  continuance  is  the  first  made  in  the  case, — 
made  in  good  faith,  and  at  the  first  term  of  the  court  at  which  the  case  could 
be  heard;  and  the  rule  should  be  confined  to  cases  where  the  good  faith  of  the 
applicant  is  not  in  doubt. 

In  the  case  at  bar  there  was  no  defect  in  the  motion  papers.  There  was  no 
claim  of  bad  faith.  The  sole  ground  for  refusing  the  motion  was  the  admis- 
sions made  by  the  prosecuting  attorney,  which,  under  the  rule  in  the  Perkins 
Case,  deprived  the  court  of  the  right  to  use  its  discretion,  and  necessitated  a 
denial  of  the  motion. 

In  my  opinion  such  a  denial  was  error,  and  the  judgment  should  be  re- 
versed, and  the  case  remanded  for  a  new  trial. 
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(4  N.  M.  [Gild.]  37) 

Board  of  Co.  Com'rs  of  Socorro  Co.  v.  Leavitt  and  others. 

(Supreme  Court  of  New  Mexico,    January  8,  1887.) 

1.  Municipal  Coeporations— City  of  Sooobeo— Act  N.  M.  Fbbruabt  11,  1880— Laws 
1884,  Ch8.  37,  38. 

The  corporate  existence  of  the  city  of  Socorro,  New  Mexico,  and  of  other  cltied  in 
New  Mexico,  incorporated  under  the  act  of  February  11,  1880,  entitled  '*  An  act  for 
the  incorporation  of  cities,"  has  not  been  disturbed  by  Laws  N.  M.  1884,  ec  37,  38» 
and  still  remains  intact. 

S.  Same— Cities  in  New  Mbxico— Laws  N.  M.  1884.  Chs.  37.  39. 

Laws  N.  M.  1884,  cc.  37,  39,  relating  to  the  incorporation,  disincorporation,  and 
reincorporation  of  cities,  are  in  pari  materia^  and  must  be  read  together,  and  be  taken 
as  part  of  the  same  act;  and  tlieir  joint  effect  is  to  continue  the  existence  of  munic- 
ipal corporations  created  under  the  act  of  February  11,  1880,  entitled  **  An  act  for 
the  incorporation  of  cities,^'  and  to  enable  them,  if  they  choose,  to  either  reincor- 
porate under  the  provisions  of  chapter  38,  Laws  1884,  or  to  dissolve  their  corpora- 
tion absolutely. 

Error  to  Second  judicial  district  court,  Socorro  county. 
C.  C.  MeComas,  Dist.  Atty.,  for  plaintiff  in  error.    Keeney  <fe  Thompson 
and  C.  Riley t  for  respondents. 

By  THE  Court.  This  was  a  proceeding  by  mandamus  to  compel  defend- 
ants, as  ollicers  of  the  city  of  Socorro,  to  deliver  to  plaintiff  the  records  and 
property  of  the  city,  for  the  reason,  as  alleged,  that  the  legislature  had  an- 
nulled the  incorporation  of  said  city,  and  authorized  plaintiff,  as  custodian  of 
such  records  and  property,  to  demand  and  receive  the  same.  To  the  petition 
and  alternative  writ  the  defendants  answered.  To  the  answer  plaintiff  de- 
murred, and  the  cause  was  submitted  to  the  court  upon  the  demurrer,  and 
wastiecided  by  Judge  Bell  in  favor  of  defendants,  in  an  able  and  exhaust- 
ive opinion,  covering  fully  the  eutire  case.  This  opinion  meets  our  views 
as  to  the  proper  construction  of  the  statutes  under  consideration,  and  we 
adopt  it  as  the  opinion  of  this  court. 

opinion  of  lower  court. 
Bell,  J.  The  petition  in  this  case  sets  forth  that  the  petitioners  compose 
the  board  of  county  commissioners  of  the  county  of  Socorro  and  territory  of 
New  Mexico,  and  that  they  complain  against  James  L.  Leavitt  and  others, 
residents  of  the  said  county  of  Socorro,  whom  they  aver  to  be  the  mayor  and 
other  officers  of  the  city  of  Socorro;  that  the  said  city  was  incorporated  under 
an  act  of  the  legislature  of  New  Mexico  approved  February  11,  1880,  and 
that  its  incorporation  has  continued  from  the  date  of  its  incorporation,  to- 

wit,  the day  of  January,  1881,  until  the  passage  of  the  act  of  April  1, 

1884.  entitled  "An  act  in  reference  to  incorporated  cities."  The  petition 
further  sets  forth  that,  on  the  last-mentioned  date,  the  legislative  assembly  of 
the  territory  of  New  Mexico,  by  an  act  by  them  passed  and  approved,  disin- 
corporated and  dissolved  all  cities  before  that  time  organized  and  incorpo- 
rated under  the  aforesaid  act  approved  February  11, 1880,  and  that,  by  virtue 
of  said  act,  the  city  of  Socorro  became  and  was  disincorporated  and  dissolved, 
and  its  corporate  existence  absolutely  ended;  and  that  it  became  the  duty  of 
the  said  defendants,  as  officers  of  the  said  city  of  Socorro,  and  they  were  re- 
quired by  the  said  act  last  aforesaid,  forthwith  to  turn  over  and  deliver  to  the 
petitioners  all  books,  records,  and  papers  belonging  and  appertaining  to  the 
said  city  of  Socorro  at  the  time  of  its  disincorporation;  that  the  petitioners 
were  by  the  said  act  last  aforesaid  expressly  made  the  custodians  of  the  said 
books  and  papers,  and  were  entitled  to  have  and  receive  the  same.  It  fur- 
ther charges  that  by  the  said  act  last  aforesaid  it  was  made  the  duty  of  the 
petitioners  to  ascertain,  settle,  and  adjust  the  indebtedness  and  accounts  of 
said  city,  incurred  during  its  corporate  existence,  after  the  said  city  was  dis- 
incorporated as  aforesaid ;  and  that  although  the  petitioners,  after  the  disin- 
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corpomtion  of  the  said  city  of  Socorro  as  aforesaid,  demanded  of  the  said  de- 
fendants and  officers  of  the  said  city  that  tliey  should  turn  over  and  deliver 
to  the  petitioners  the  aforesaid  books  and  papers  of  the  said  city,  yet  that  the 
said  defendants  wholly  refused  to  so  turn  over  and  deliver  to  the  petitioners 
any  property  whatever  that  remained  of  the  said  city  at  the  time  of  its  dis- 
incorporatlon,  and  slill  refuse  to  do  so,  and  are  attempting  to  continue  the 
existence  of  said  city  in  defiance  of  law.  Other  allegations  are  made  in  the 
said  petition,  but  it  is  unnecessary  to  recite  them.  Upon  this  petition,  duly 
verified  by  the  chairman  of  the  board  of  commissioners,  an  alternative  writ 
of  mandamus  was  issued  by  the  court. 

A  return  has  been  made  to  tlie  said  writ  of  mandamtcs  by  the  defendants, 
as  officers  of  the  said  city  of  Socorro,  wherein  they  deny  that  tije  legislative 
assembly  of  the  territory  of  New  Mexico,  by  the  ^ict  of  the  legislature  passed 
and  approved  on  the  first  day  of  April,  A.  D.  1884,  and  which  is  mentioned 
and  referred  to  in  the  petition,  did  disincorporate  and  dissolve  all  or  any  of 
the  cities  before  that  time  organized  or  incorporated  under  the  said  act  of  the 
legislative  assembly  for  the  incorporation  of  cities,  approved  February  11, 
1880;  and  further  deny  that,  by  reason  of  the  said  act  of  the  legislative  assem- 
bly passed,  and  approved  on  the  first  day  of  April,  1884,  the  said  city  of  So- 
corro became  and  was  disincorporated  and  dissolved,  or  that  its  corporate  ex- 
istence was  thereby  ended.  They  further  deny  thjit  it  became  their  duty,  or 
the  duty  of  any  of  them,  or  that  they  or  any  of  them  were  required  by  the  said 
act,  passed  and  approved  on  the  first  of  April,  1884,  forthwith,  or  at  any  time, 
to  turn  over  and  deliver  to  the  said  petitioners  all  or  any  6f  the  books,  records, 
or  property  belonging  or  appertaining  to  the  said  city  of  Socorro,  or  any 
books,  records,  or  property  whatever.  They  further  deny  that  the  said  peti- 
tioners were,  by  the  said  act  of  the  legislature  last  mentioned,  or  by  any  act 
thereof,  made  the  custodians  of  the  said  books,  records,  or  property,  or  any 
part  thereof,  or  that  the  said  petitioners  were  by  the  said  last- mentioned  act 
entitled  to  hkve  or  receive  the  said  books,  records,  or  property,  or  any  part 
thereof. 

Other  matters  set  forth  in  the  said  petition  are  denied  by  the  defendants  in 
the  return  to  the  writ,  but  I  deem  it  unnecessary  to  refer  to  all  the  matters  of 
denial  contained  therein.  The  defendants  in  tlie  return,  further  answering 
the  petition,  and  making  return  to  the  said  writ,  allege  that,  by  the  act  of 
the  legislative  assembly  of  the  said  territory  entitled  "An  act  to  incorporate 
cities  and  towns,''  also  approved  April  1, 1884,  it  is  provided  in  section  99  of 
the  said  act:  "Any  city  or  town  which  has  been  formed,  organized,  or  incor- 
porated prior  to  the  psissage  of  this  act,  or  which  may  hereafter  be  formed, 
organized,  or  incorporated,  and  have  exercised  or  shall  exercise  the  rights  and 
powers  of  a  municipal  corporation,  and  shall  have  in  oiBce  a  board  of  officers, 
exercising  the  duties  of  their  offices,  and  the  legality  of  the  formation  or  or- 
ganization shall  not  have  been,  or  shall  not  be,  legally  denied  or  questioned 
within  two  years  from  the  date  of  its  formation  or  organization,  shall  be 
deemed  to  be  a  legally  incorporated  city  or  town,  and  its  formation,  organiza- 
tion, or  incorporation,  shall  not  be  thereafter  questioned."  Tliat  section  105 
of  the  said  act  last  before  mentioned  provides  as  follows,  to- wit:  "Every 
city  or  town,  incorporated  previous  to  the  taking  effect  of  this  act,  which 
shall  choose  to  retain  such  organization,  shall,  in  the  enforcement  of  the 
powers  or  the  exercise  of  the  duties  conferred  by  the  special  charter  or  gen- 
eral law  under  which  the  same  shall  be  incorporated,  proceed  in  all  respects  as 
provided  by  such  special  charter  or  general  law. " 

The  defendants  then  aver  that  the  said  city  of  Socorro  was  formed,  organ- 
ized, and  incorporated  previous  to  the  said  last-mentioned  act  of  April  1, 1884, 

to- wit,  on  the day  of  January,  1881,  and  has  exercised  the  rights  and 

powers  of  a  municipal  corporation,  and  had  in  office  a  board  of  officers  ex- 
ercising the  duties  of  their  offices,  and  that  the  legality  of  the  formation 
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or  organization  had  not  been  legally  denied  or  questioned  within  two  yeai*8 
from  the  date  of  its  formation  or  organization.  The  defendants  then  allege 
that,  foy  reason  of  the  passage  and  approval  of  the  said  last^mentioned  act 
of  April  1,  1884»  the  incorporation,  organization,  and  existence  of  the  said 
city  of  Socorro,  under  the  said  act  of  February  11,  1880,  was  continued,  per- 
petuated, and  secured,  and  was  placed  beyond  question;  and  tliat  said  city 
of  Socorro  has  chosen  to  retain  its  organization  under  the  said  act  of  Febru- 
ary 11,  1880.    This  return  is  verified. 

An  examination  of  the  acts  of  the  legislative  assembly  of  the  territory  of 
New  Mexico,  passed  at  its  twenty-sixth  session,  beginning  on  the  nineteenth 
day  of  February,  1884,  and  continuing  until  the  third  day  of  April,  1884,  dis- 
closes the  fact  tlmt  three  acts  were  passed  directly  bearing  upon  the  question 
now  under  consideration,  being,  respectively,  chapters  87,  38,  and  39  of  the 
said  acts. 

The  first  of  these  (chapter  37)  is  entitled  *VAn  act  to  repeal  an  act  entitled 
•  An  act  for  the  incorporation  of  cities,'  approved  February  11,.  1880."  Sec- 
tion 1  of  this  act  is  as  follows:  "That  an  act  entitled  <  An  act  for  the  incor- 
poration of  cities,'  approved  Februaiy  11,  1880,  be,  and  the  same  is  hereby, 
repealed."  Section  2  is  as  follows:  "That  this  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage."     This  act  was  approved  April  1,  1884. 

The  second  of  these  acts,  being  chapter  38,  is  entitled  "An  act  in  reference 
to  incorporated  cities."  This  was  also  approved  April  1, 1884.  Section  1  of 
this  act  is  as  follows:  "That  the  incorporation  of  all  cities  heretofore  organ- 
ized and  incorporated  under  an  act  for  the  incorporation  of  cities,  approved 
February  11,  1880,  be,  and  the  same  hereby  are,  disincorporated  and  dis- 
solved." Section  2  of  this  act  is  as  follows:  "That  the  officers  of  said  corpo- 
rations shall  forthwith  turn  over  and  deliver  to  the  county  commissioners  of 
the  respective  counties  in  which  said  cities  are  situate  all  books,  records,  and 
property  belonging  to  the  said  corporations  respectively,  and  said  county  com- 
missioners are  hereby  made  the  custodians  of  such  books,  records,  and  prop- 
erty of  such  corporations."  Section  3  provides  that  the  said  commissioners 
of  the  respective  counties  in  which  said  cities  are  situate  shall  ascertain  the 
amount  of  the  Indebtedness  due  and  owing  by  the  said  cities,  and  the  name 
of  the  person-or  persons  to  whom  any  amount  is  due;  and  for  that  purpose 
eveiy  ])erson  or  persons  who  may  have  a  claim  against  such  city,  or  who  may 
hold  a  warrant  due  by  such  city,' shall,  within  a  specified  time  from  the  pas- 
sage of  the  act,  and  not  afterwards,  present  the  same  to  said  board  of  com- 
missioners, and  it  is  made  their  duty  to  approve  all  such  claims  as  are  proper 
and  legal.  The  act  further  provides  for  a  method  by  which  such  indebted- 
ness should  be  paid.  It  is  under  the  provisions  of  this  act  that  the  board  of 
county  commissioners  have  filed  their  petition  in  this  cfise. 

By  the  third  of  these  acts  to  which  I  have  referred,  which  is  chapter  39, 
and  is  entitled  "An  act  to  incorporate  cities  and  towns,"  likewise  approved 
April  1,  1884,  it  is  provided,  among  other  things,  by  section  105  thereof: 
''Every  city  or  town  incorporated  previous  to  the  taking  effect  of  this  act, 
which  shall  choose  to  retain  such  organization,  shall,  in  the  enforcement  of 
the  powers  or  the  exercise  of  the  duties  conferred  by  the  special  charter  or 
general  law  under  which  the  same  shall  be  incorporated,  proceed  in  all  re- 
spects as  provided  by  such  special  charter  or  general  law."  Section  99  pro- 
vides: "Any  city  or  town  which  has  been  formed,  organized,  or  incorporated, 
previous  to  the  passage  of  this  act,  or  which  may  hereafter  be  formed,  organ- 
ized, or  incorporated,  and  have  exercised  or  shall  exercise  the  rights  and  pow« 
ers  of  a  municipal  corporation,  and  shall  have  in  office  a  board  of  officers  ex-* 
ercising  the  duties  of  their  offices,  and  the  legality  of  the  formation  or  organ- 
ization shall  not  have  been,  or  shall  not  be,  legally  denied  or  questioned  within 
two  yeai*s  from  the  date  of  its  formation  or  organization,  shall  be  deemed  to  be 
a  legally  incorporated  city  or  town,  and  its  formation,  organization,  or  incor- 
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poration  shall  not  thereafter  be  questioned . "  Section  84  provides :  '*  Any  city 
or  town,  incoi-porated  by  special  charter,  or  in  any  other  manner  than  that 
provided  by  this  act,  may  abandon  its  organization,  and  organize  itself  tinder 
the  provisions  of  this  act,  with  the  same  territorial  limits,  by  pursuing  the 
coui-se  herein  prescribed."  Then  follows  section  85,  which  is  as  follows: 
"Upon  the  petition  of  one-eighth  of  a  number  equal  to  the  whole  number  of 
votes  cast  ut  the  last  preceding  annual  election  for  the  city  or  town  officers, 
and  who  are  legal  voters  in  any  such  city  or  town,  to  the  council,  or  trustees 
thereof,  praying  that  the  question  of  organizing  under  this  act  be  submitted 
to  the  legal  voters,  the  council  or  trustees  shall  immediately  direct  a  special 
election  to  be  held,  at  which  such  question  shall  be  decided;  specifying,  at 
the  same  time,  the  time  and  place  of  holding  the  same,  and  appointing  the 
judges  and  clerks  of  the  election."  Other  sections  of  this  last  act  under  con- 
sideration recognize  the  incorporation  and  present  existence  of  municipal  cor- 
porations which  have  been  incoi-porated  under  general  and  special  laws  of  the 
territory. 

As  no  general  law  existed  for  the  incorporation  of  cities,  except  the  act  of 
February  11, 1880.  it  is  clear  that  chapter  39  of  the  Laws  of  1884  contemplated 
the  existence  of  such  municipal  corporations  as  had  been  organized  under  it. 
It  is  also  quite  clear  that  if  effect  is  to  be  given  to  the  provisions  of  chapter 
37  of  the  Laws  of  1884,  already  cited,  and  to  the  first  section  of  chapter  38  of 
said  laws,  that  the  corporation  of  the  city  of  Socorro  would  be  dissolved.  But 
the  three  acts  under  consideration,  having  all  been  passed  upon  the  same  day, 
and  being  in  pari  materia,  must  be  construed  together,  and  be  taken  to  be 
parts  of  the  same  act.  This  rule  is  so  well  settled  that  it  is  unnecessary  to  cite 
authorities  sustaining  it.  "Where  the  provisions  of  the  same  act  are  repug- 
nant to  each  other,  the  last  one  in  order  of  time  and  in  local  position  must  be 
held  to  prevail."  12  U.  S.  Dig.  741,  §§  807, 832,  835,  842,  844, 849.  The  rea- 
son of  this,  of  course,  is  that  the  latter  sections  of  the  same  statute,  in  point 
of  time  and  local  position,  must  be  held  to  give  expression  to  the  latest  will  of 
the  legislature  upon  the  particular  subject  under  consideration. 

Chapter  37  of  the  Laws  of  1884,  quoted  above,  which  repeals  the  act  of  Feb- 
ruary 11,  1880,  does  not  affect  the  organization  of  such  cities  as  were  incor- 
porated under  it,  but  simply  prevents  future  incorporation  under  its  provis- 
ions. Section  1  of  chapter  38  evidently  intended  to  dissolve  and  disincorpo- 
rate such  municipal  corporations  as  had  been  created  under  the  act  of  February 
11,  1880;  but  the  language  of  its  first  section  Is,  to  say  the  least,  inartificial. 
It  provides  that  the  "incorporation"  of  cities  heretofore  organized  and  incor- 
porated, etc.,  shall  be,  and  the  same  are  hereby,  disincorporated  and  dissolved. 
To  say  that  the  "incorporation"  shall  be  dissolved  can  only  be  held  to  mean 
that  the  "corporation"  shall  be  dissolved  by  looking  at  the  intent  of  the  legis- 
lature. I  think  it  is  fairly  to  be  inferred  from  section  1  of  that  act,  and  of  the 
sections  which  follow  it,  that  it  was  the  intention  of  the  legislature  to  pro- 
vide for  the  dissolution  of  the  corporations  created  under  the  act  of  February 
11,  1880,  and  that  is  the  construction  which  I  feel  bound  to  give  to  it.  This 
being  so,  it  becomes  repugnant  to  the  provisions  of  chapter  39  of  the  Laws  of 
1884,  which  I  have  quoted,  and  several  others  which  I  have  not  quoted,  but 
have  referred  to,  all  of  which  clearly  indicate  that  it  was  the  intention  of  the 
legislature  to  continue  the  existence  of  corporations  created  under  the  act  of 
1880,  and  to  enable  them,  if  they  chose,  to  either  reincorporate  under  the  pro- 
visions of  that  chapter,  or  to  dissolve  their  corporation  absolutely.  All  these 
provisions  of  chapter  39  are  later  in  point  of  time  and  local  position  than  the 
provisions  of  chapter  38,  which  are-  relied  upon  to  sustain  the  averment  that 
the  city  has  been  disincorporated,  and  therefore,  under  the  familiar  rule  al- 
ready cited,  are  to  be  taken  as  the  last  expression  of  the  will  of  the  legislature, 
and  be  given  such  force  and  effect  as  their  language  warrants. 

It  results,  therefore,  from  these  views,  that  the  corporate  existence  of  the 
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city  of  Socorro  has  not  been  disturbed  by  the  legislation  of  1884,  and  that  it 
still  remains  intact.  The  effect  of  chapter  87  of  the  Laws  of  1884  is  to  pro- 
hibit the  creation  of  any  future  municipal  corporations  under  i^ts  provisions, 
and  to  compel  municipal  corporations  in  the  future  to  incorporate  under  the 
act  of  the  same  date,  and  which  is  chapter  89  of  the  said  acts;  but,  as  I  have 
already  held,  it  has  no  effect  upon  the  existence  of  such  corporations  as  had 
been  created  under  the  provisions  of  the  repealed  act. 

The  writ  must  be  discharged,  and  judgment  entered  for  the  defendants. 
It  is  therefore  ordered  that  the  judgment  of  the  court  below  be  aflarmed. 


(6  Mont  840) 

Parrott  V.  8cx)TT  and  another. 

(Supreme  Court  of  Montana,    January  18,  1887.) 

1.  Replevin— Bond — Action  on — Necessary  Allegations. 

Where  the  property  of  a  judgment  debtor,  levied  upon  to  satisfy  the  judgment, 
is  replevied  from  the  sherin  by  third  parties,  who  fail  to  prosecute  the  replevin  ac- 
tion, in  an  action  by  the  judgment  crtAlitor  on  the  undertaking  in  replevin  his  right 
to  recover  rests  upon  his  right  to  have  the  replevied  property  applied  to  the  pay- 
ment of  the  judgment  in  the  original  action ;  and,  when  his  complaint  alleges  that 
an  ejcecution  had  issued  on  the  judgment,  but  does  not  allege  tnat  the  judgment 
has  not  been  satisfied,  it  is  fatally  defective. 

2.  Same — Breach — Dismissal  of  Replevin. 

Where  one  of  the  conditions  of  the  undertaking  in  replevin  for  goods  levied  upon 
under  an  execution  is  for  the  prosecution  of  the  action,  a  dismissal  of  the  action  by 
the  plaintiff  is  a  breacli  of  the  condition,  and  entitles  the  judgment  creditor  to  sue 
upon  the  bond  for  such  damages  as  he  may  be  entitled  to. 

3.  Same— Consent  of  Sheriff  to  Dismissal. 

It  is  not  necessary  to  allege  that  the  sheriff,  defendant  in  replevin,  did  not  con- 
sent to  the  dismissal  of  the  action,  and  waive  all  right  or  claim  to  the  return  of  the 
property  and  damages. 

4.  Same — Delivery  of  Bond. 

The  complaint  is  defective  when  it  fails  to  allege  that  the  undertaking  was  de- 
livered. 
6.  Same— Assignment  of  Bond  to  Plaintiff. 

It  is  not  necessary  that  the  complaint  should  allege  the  assignment  of  the  under- 
taking, by  the  officer  in  whose  favor  it  is  made,  to  the  plaintin. 

6.  Same— Failure  BY  Judgment  Creditor  to  Give  Sheriff  Indbmnifyino  Bond — ^Rbv. 

St.  Mont.  ^  309. 

The  failure  of  a  judgment  creditor  to  execute  to  the  sheriff,  who  is  about  to  levy 
an  execution  on  the  judgment,  the  indemnifying  bond  provided  for  by  Code  Civil 
Proc.  Mont.  ?  309,  does  not  prevent  him  from  suing  on  the  bond  given  by  claim- 
ants and  their  sureties  who  replevied  the  property  levied  upon  by  tne  sheriff. 

7.  Same— Form  of  Bond— Code  Civil  Proo.  Mont,  g  157. 

Under  Civil  Code  Mont.  ^  157,  requiring  an  undertaking  in  replevin  to  be  condi- 
tioned '*  for  the  prosecution  of  the  action  without  delay  and  with  effect,"  an  under- 
taking is  suflficient  which  provides  "for  the  prosecution  of  the  action,"  omitting 
the  words  *'  without  delay  and  with  effect." 

Appeal  from  district  court,  Silver  Bow  county. 
Action  on  replevin  bond.    On  demurrer. 

Robinson  *  Stapleton,  for  appellant,  Parrott.  H.  R.  Whitehill,  for  re- 
spondents, Scott  and  another. 

Bach,  J.  This  is  an  appesd  from  the  judgment  roll  alone.  The  demurrer 
to  the  complaint  was  sustained  by  the  court  below,  and  judgment  was  ren- 
dered against  the  plaintiff,  from  which  judgment  this  appeal  is  taken. 

The  facts  set  out  in  the  complaint  are  as  follows:  James  B.  McMaster,  the 
sheriff  of  Deer  Lodge  county,  by  virtue  of  an  execution  issued  out  of  the  pro- 
bate court  of  said  county,  in  an  action  in  which  George  Parrott,  the  above- 
named  appellant,  [was  the  plaintiff,]  and  one  Alexander  Glover  was  the  de- 
fendant, levied  on  certain  personal  property  as  the  property  of  said  Glover. 
William  B.  James  and  Mary  Glover  claimed  this  property  as  their  own,  and 
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cominenced  an  action  in  the  district  court  of  said  county,  against  the  said 
James  B.  McMaster,  to  recover  the  same.  Their  action  was  an  action  of  claim 
and  delivery  under  the  statute,  and  in  accordance  therewith  they  made,  exe- 
cuted, and  filed  with  Thomas  Strang,  the  coroner  of  said  county,  the  afladavit 
required  by  law;  and  now,  using  the  exact  wording  of  the  complaint,  "exe- 
cuted to  said  coroner  an  undertaking  in  double  the  value  of  said  propert)-, 
said  twenty-two  head  of  cattle,  with  said  defendants,  said  Scott  and  Zenor, 
as  sureties,  whereby  they  bound  themselves,"  etc.  Then  follows  the  condi- 
tion of  the  undertaking,  wliich,  using  the  words  in  the  undertiiking,  is  as 
follows:  "That  we  are  jointly  and  sevendly  bound  in  the  sum  of  $1,600, 
being  double  the  value  of  said  property,  as  stated  in  the  affidavit,  for  the 
prosecution  of  the  said  action;  for  the  return  of  the  said  property  to  the  said 
defendant,  if  return  thereof  be  adjudged;  and  for  the  payment  to  the  said 
defendant  of  such  sura  as  may,  from  any  cause,  be  recovered  against  the  said 
plaintiff.**  This  undertaking  was  signed  by  H.  II.  Zenor  and  S.  Scott:  was 
dated  "this  twenty-seventh  day  of  February,  1884;"  and  it  is  the  undertak- 
ing sued  upon  in  this  action;  and  tlie  judgment  prayed  for  is  the  amount  of 
the  judgment  upon  which  execution  w^as  issued  out  of  the  probate  court  of 
Deer  Lodge  county,  as  already  stated. 

In  the  second  action,  tliat  in  which  the  undertaking  sued  on  was  given,  the 
defendant  McMaster  filed  an  answer,  in  which  he  denied  that  the  plaintiffs  in 
that  action,  William  li.  James  and  Mary  Glover,  were  the  owners  of  the  prop- 
erty, and  claimed  a  redelivery  of  tlie  same.  After  the  answer  was  filed,  the 
plaintiffs  dismissed  the  action. 

The  demurrer  to  the  complaint,  which  we  are  about  to  consider,  was  upon 
.the  ground  that  the  said  complaint  did  not  state  facts  sufiicient  to  constitute 
a  cause  of  action.  There  are  several  alleged  defects,  all  of  which  are  directly 
raised  by  the  demurrer,  and  are  relied  upon,  and  each  of  which  will  therefore 
be  passed  upon. 

1.  That  the  foundation  of  this  action  is  the  judgment  rendered  in  the  ]>ro- 
bate  court;  that  it  appears  from  the  complaint  that  execution  was  issued  upon 
that  judgment;  but  it  does  not  appear  that  the  defendant  in  the  action  in  the 
said  probate  court  had  not  paid  the  judgment.  The  complaint  shows  no  dam- 
ages by  reason  of  the  non-prosecution  of  the  action.  It  fails  to  8ho,w  any 
judgment  against  the  plaintiff  in  the  replevin  action  wiiich  these  defendants 
were  bound  to  pay.  The  only  breach  complained  of  is  the  failure  to  return 
the  property  mentioned  in  the  undertaking.  The  right  of  the  plaintiff  to 
maintain  this  action  is  based  upon  the  theory  that  he  is  subrogated  to  the 
rights  of  Strang  in  the  undertaking,  in  order  that  the  property  mentioned  in 
that  undertaking  should  be  applied  to  the  payment  of  the  judgment  rendered 
in  the  probate  court  against  Alexander  Glover.  If  that  judgment  was  paid, 
plaintiff  suffered  no  damages,  and  he  could  not  maintain  this  action.  Its  non- 
payment is  one  of  the  material  facts  that  entitled  him  to  maintain  this  case, 
and  should  have  been  alleged.  The  complaint  in  this  respect  is  fatally  de- 
fective.   See  Winsor  v.  Orcutt,  11  Paige,  578. 

.  2.  It  is  claimed  that  the  complaint  is  defective  because  it  does  not  show  that 
McMaster,  the  defendant  in  the  replevin  action,  did  not  consent  to  its  dis- 
missal, and  waive  all  right  or  claim  to  the  return  of  the  property  and  dam- 
ages. T  he  defendant  McMaster,  in  the  replevin  action,  claimed  a  return 
of  the  property.  The  order  dismissing  the  replevin  action  leaves  the  parties 
in  this  action  to  try  and  determine  whether  or  not  McMaster  was  entitled  to 
the  return  of  the  property.  One  of  the  conditions  of  the  undertaking  sued 
upon  was  for  the  prosecution  of  the  replevin  action.  The  order  of  dismissal 
was  a  breach  of  the  condition,  and  entitled  the  plaintiff  to  bring  his  action  for 
such  damages  as  he  was  entitled  to.    See  Mills  v.  Qleason,  21  Cal.  274. 

Subdivision  1,  §  234,  Code  Civil  Proc.,  provides,  in  substance,  that  when 
the  plaintiff  dismisses  the  action,  in  which  a  pi'ovislonskl  remedy  has  been  al- 
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lowed,  the  undertaking  shall  be  delivered  to  the  defendant,  who  may  have  liis 
action  thereon.  It  Is  not  necessary  for  the  plaintiff  to  deny,  in  the  tjomplaint, 
that  McMaster  waived  all  right  or  claim  to  a  return  of  the  property  and  dam- 
ages. Such  an  allegation  should  appear  as  a  defense.  In  that  respect  it  is 
sufficient  to  allege  the  conditions  of  the  undertaking  and  the  breach  complained 
of.    We  think  the  complaint  was  not  defective  in  that  respect. 

3.  It  is  claimed  that  the  plaintiff  is  not  entitled  to  any  Interest  in  the  re- 
plevin bond  because  he  did  not  furnish  McMaster,  the  sheriff,  the  indemnify- 
ing bond  mentioned  in  section  309  of  the  Code  of  Civil  Procedure.  That  sec- 
tion defines  and  provides  for  an  undertaking,  which  is  for  the  benefit  of  the 
sheriff.  The  furnishing  such  an  undertaking  to  the  sheriff  may  be  a  pre- 
requisite to  an  action  against  him,  but  it  is  not  to  an  action  against  the  de- 
fendants. 

4.  It  is  claimed  that  the  complaint  does  not  state  a  cause  of  action  in  the 
plaintiff,  because  there  is  no  allegation  of  an  assignment  of  the  undertaking 
either  to  McMaster  or  to  the  plaintiff.  That  point  has  already  been  decided 
otherwise  bv  this  court  in  Lamme  v.  Sweeney,  1  Mont.  584,  affirmed  in  22  Wall. 
208. 

5.  It  is  further  claimed  that  the  undertaking  sued  upon  is  not  a  statutory 
undertaking;  that,  if  good  at  all,  it  is  good  only  as  a  common-law  obligation; 
and  that  the  case  of  Lomme  v.  Sweeney  is  not  an  authority  in  point;  and  that, 
the  undertaking  being  good  only  as  a  common-law  obligation,  an  allegntion 
of  assignment  was  necessary.  The  statute  (section  15/  of  the  Civil  Code) 
contains  the  condition  referred  to  in  these  words:  "For  the  prosecution  of 
the  action  without  delay  and  with  effect."  The  undertaking  provides  "for 
the  prosecution  of  the  action,"  omitting  the  words  "without  delay  and  with 
effect."  The  undertaking  contains  a  condition  which  is  more  favorable  to 
the  defendants.  It  in  no  way  enlarges  the  liability  of  the  defendants,  as  fixed 
by  the  statute.  It  contains  nothing  that  the  statute  does  not  require,  and  is 
therefore  to  be  governed  by  the  same  rules  as  any  statutory  undertaking,  and 
the  case  o^  Lomme  v.  Stoeeney  controls.  See  Murfree,  Off.  Bonds,  §  191,  and 
cases  cited. 

6.  It  is  claimed  that  the  complaint  is  defective,  because  it  does  not  contain 
any  ^legation  that  the  undertaking  was  ever  delivered.  The  complaint  al- 
leges merely  that  the  plaintiff  in  the  replevin  action  "executed  to  said  cor^ 
oner  an  undertaking,"  but  it  does  not  allege  a  delivery  tliereof.  The  appel- 
lant claims  that,  inasmuch  as  the  law  requires  all  such  undertakings  to  be 
filed,  such  filing  is  a  sufficient  delivery.  Undoubtedly  that  is  the  rule  where 
it  appears  from  the  complaint  that  such  filing  was  had.  See  Holmea  v.  Ohm, 
23  Cal.  268.  In  that  case  the  undertaking  sued  on  was  copied  in  full  in  the 
complaint,  with  the  indorsement  thereon,  showing  that  the  undertaking  was 
properly  filed.  In  the  case  we  are  considering  a  copy  of  the  undertaking  is 
attached  as  an  exhibit  to  the  complaint,  and  made  a  pait  thereof;  but  it  does 
not  appear  in  the  complaint,  or  upon  a  copy  of  the  undertaking,  that  the  lat- 
ter was  ever  filed.  We  cannot  presume  that  the  indorsement  of  filing  was 
on  the  original.  There  being  no  allegation  of  a  delivery  of  the  undertaking 
to  any  person  whatsoever,  the  complaint,  in  this  respect  also,  is  defective. 
See  Garcia  v.8aU*usteguiA  Cal.  24'\ 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


(6  Mont.  346) 

Bedderick  t>.  PoxjTET  and  another.  Copartners,  etc.,  and  others. 

{Supreme  Cmtxt  of  Montana.    January  19,  1887.) 

1.  Replevin— Redelivery  Bond8— Common-Law  Bond— Rev.  St.  Mont.  Page  69,  J  163. 

Although  a  bond  signed  by  defendants  in  replevin  as  principals,  and  two  other 

persons  as  sureties,  for  a  redelivery  of  the  property  replevied,  is  not  in  compliance 

with  Rev.  St.  Mout.  p.  69,  1 163,  which  requires  an  "  undertaking  signed  by  two  or 


Digitized  by 


Google 


766  PACIFIC  REPORTER,  [Mont. 

t 

more  sufficient  sureties,"  the  statute  not  requiring  the  principals  to  sign  the  under- 
taking, yet  it  is  a  good  common-law  bond,  and,  not  being  prohibited  by  statute, 
nor  against  public  policy,  f>.n  action  maybe  maintained  thereon  upon  failure  of 
the  defendant  in  replevin  to  comply  with  the  terms  of  the  judgment  in  the  replevin 
suit. 

2.  Same— Pleading — Assignment  of  Bond  to  Plaintiff. 

It  is  not  necessary  to  allege  in  the  complaint  the  assignment  of  such  a  bond,  by 
the  officer  in  whose  favor  it  is  made,  to  the  plaintiff. 

3.  Same — Filing  Bond  with  Cleek. 

The  failure  to  file  a  redelivery  bond  with  the  clerk  of  court  does  not  defeat  the 
right  to  recover  thereon. 

Appeal  from  district  court,  Daw3on  county. 
Action  on  a  redelivery  bond.    On  demurrer. 

Strevelle  &  Oarlock,  for  appellant,  Hedderick.  No  appearance  for  respond- 
ents. 

Galbr  AiTH,  J .  This  Is  an  appeal  from  a  judgment  rendered  in  consequence 
of  a  demurrer  sustained  to  the  complaint.  The  complaint  alleges  the  follow- 
ing facts:  The  respondent  had  formerly  commenced  his  action  in  claim  and 
delivery  against  Taylor  and  Hall,  for  certain  personal  property.  Taylor  was 
the  sheriff  of  Dawson  county,  and  therefore  the  summons  was  placed  for  serv- 
ice in  the  hands  of  the  coroner,  who  served  the  same  on  the  defendants, 
Taylor  and  Hall,  and  took  the  property  into  his  possession.  Before  the  time 
had  matured  for  the  delivery  thereof  to  the  plaintiff,  Taylor  and  Hall  de- 
manded a  redelivery  of  the  property  to  themselves.  For  this  purpose  they 
executed  the  following  bond : 

"Territory  of  Montana,  County  of  Dawson,  ss. — In  District  CJourt. 

^^  George  W,  Hedderick,  ^W-*  ^s-  •^«^»«*  Taylor  and  Ira  Hall,  Defts, 

"Know  all  men  by  these  presents  that  we,  Poutet  k,  Gallagher  as  princi- 
pals, and  W.  S.  Hurst,  William  Lowe,  and  John  Lee  as  sureties,  are  held  and 
firmly  bound  unto  Andrew  R.  Duncan,  coroner  o^  Dawson  county,  in  the  sum 
of  twenty.five  hundred  dollars,  (82,500,)  for  the  payment  of  which  we  firmly 
bind  ourselves,  our  heirs,  executora,  and  assigns.  The  conditions  of  this  ob- 
ligation are  such  that,  if  the  bounden  Poutet  &  Gallagher  shall  return  to  the 
above-named  plaintiff  the  property  described  in  the  affidavit  of  said  plaintiff, 
or  the  value  thereof,  if  a  return  be  sidjudged,  and  pay  all  costs  that  may  be 
awarded  against  them. in  the  said  action,  then  shall  this  obligation  be  null 
and  void;  otherwise  in  full  force  and  effect. 

"In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this  twenty- 
fourth  day  of  April,  A.  D.  1884. 


[Signed]  "Poutet  &  Gallagher. 

"W.  S.  Hurst. 
•*Wm.  Lowe. 
"John  Lee." 


Seal. 
Seal. 
Seal. 
'Seal. 


The  affidavit  of  JustifJcation  of  sureties  required  by  law  was  appended  to 
this  bond. 

Upon  the  delivery  of  this  bond,  the  property  was  delivered  to  Taylor  and 
Hall  by  the  coroner.  Subsequently  the  action  was  changed  from  Dawson 
county  to  the  county  of  Custer  for  trial,  and,  after  a  trial,  a  verdict  was  re- 
turned in  the  district  court  of  the  latter  county  for  the  plaintiff,  Hedderick. 
Judgment  was  rendered  upon  this  verdict  for  a  return  of  the  property  de- 
scribed in  the  foregoing  bond,  or,  in  case  a  delivery  thereof  could  not  be  had, 
for  the  value  thereof  as  found  by  the  jury,  with  interest  and  costs  of  suit. 
An  execution  was  then  issued  upon  this  judgment,  which  was  returned 
wholly  unsatisfied.  None  of  the  property  was  ever  returned,  nor  the  judg- 
ment paid,  nor  any  part  thereof. 
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The  demurrer  was  only  upon  the  ground  "that  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action."  The  respondent  con- 
tends that  the  court  properly  sustained  this  demurrer,  for  the  following  rea- 
son: "That  it  is  not  the  character  of  obligation  required  by  the  statute,  and 
therefore  it  is  not  binding  upon  the  obligors." 

Our  statute  entitled  "Claim  and  Delivery  of  Personal  Property"  is  as  fol- 
lows: "At  any  time  before  the  delivery  of  the  property  to  the  plaintiff,  the 
defendant  may,  if  lie  do  not  except  to  the  sureties  of  the  plaintiff,  require  the 
return  thereof,  upon  giving  to  the  sheriff  a  written  undertaking,  executed 
by  two  or  more  sufficient  sureties,  to  the  effect  that  they  are  bound  in  double 
the  value  of  the  property,  as  stated  in  the  affidavit  of  the  plaintiff,  for  the 
delivery  thereof  to  the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may  for  any  cause  be  recovered  against  the 
defendant."    Rev.  St.  p.  69,  §  163. 

This  section  provides  that  the  undertaking  is  to  be  executed  only  by  the 
sureties.  The  words  "they  are  bound"  evidently  refers  to  the  sureties,  and 
it  is  intended  that  they  are  bound  for  the  delivery  of  the  property  to  plaintiff 
when  the  condition  occurs.  The  undertaking  is  not  required  to  be  signed 
by  the  defendant  when  he  seeks  the  return  of  the  property.  In  Pierse  v. 
Miles,  6  Mont.  549,  S.  C.  6  Pac.  Rep.  347,  even  where  the  statute  required 
"a  written  undeilaking  on  the  part  of  the  plaintiff,  with  two  or  more  suffi- 
cient sureties,"  this  court  held  that  the  undertaking  need  not  be  signed  by  the 
plaintiff;  that  an  undertaking  on  the  part  of  the  plaintiff  means  an  under- 
taking for  him,  or  on  his  behalf;  and  it  is  not  necessary  to  the  validity  of 
such  an  undertaking  that  it  be  signed  by  the  plaintiff." 

There  is  a  much  stronger  reason  for  holding,  as  we  do  in  this  case,  that 
the  defendant  need  not  sign  the  undertaking,  for  the  statute  provides  that 
the  "defendant  may  *  *  *  require  the  return  thereof,  upon  giving  to 
the  sheriff  a  written  undertaking,  executed  by  two  or  more  sufficient  sure- 
ties." This  language  requires  that  the  sureties  execute  the  undertaking. 
But  this  obligation  is  not  that  the  sureties  shall  deliver  up  the  property  to 
the  plaintiff,  or,  in  the  words  of  the  statute,  "that  they  are  bound  for  the  de- 
livery thereof  to  the  plaintiff;"  but  that  Poutet  &  Gallagher,  who  signed  the 
obligation  as  principals,  "shall  return  to  the  above-named  plaintiff  the  prop- 
erty. "  The  obligation  manifestly  does  not  comply  with  the  provisions  of 
the  above  section  in  this  respect.  It  differs  from  the  undertaking  required 
by  the  statute,  in  that  it  is  a  bond  signed  by  persons  as  principals  who  are 
parties  to  the  proceedings,  and  providing  that  such  principals,  and  not  the 
sureties,  are  bound  for  the  delivery  of  the  property  to  the  plaintiff,  if  the 
condition  occurs. 

But,  notwithstanding  that  this  is  not  the  undertaking  which  the  law  re- 
quires, the  question  arises,  can  the  plaintiff  nevertheless  recover  on  this  ob- 
ligation in  this  action  ?  Bonds  or  obligations  of  this  character  are  of  the  same 
general  nature,  subject  to  the  same  legal  rules  and  incidents,  as  what  are 
termed  official  bonds;  "and  in  like  manner  bonds  which  by  law  are  required 
to  be  executed  under  certain  circumstances  in  the  course  of  judicial  proceed- 
ings, such  as  indemnity,  delivery,  replevin,  and  appeal  bonds,  all  fall  within 
the  general  description  of  olBcial  bonds;  in  short,  all  bonds  are  official  bonds 
which  are  prescribed  by  statute,  or  of  which  either  the  obligor  or  obligee  is  a 
public  officer,  and  the  subject-matter  of  the  condition  is  either  the  discharge 
of  public  duty,  or  proceedings  of  a  public  character  in  a  court  of  equity." 
Murf ree.  Off.  Bonds,  §  36. 

The  legal  rules  and  incidents  relating  to  official  bonds  are  applicable  to  the 
obligation  in  question,  which  is  what  is  generally  called  a  delivery  bond. 
Such  a  bond;  when  it  does  not  violate  a  statute  or  contravene  public  policy, 
although  it  may  be  invalid  as  a  statutory  bond  or  undertaking,  may,  never- 
theless, be  good  as  a  common-law  obligation. 
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*'The  bond  of  an  officer  so  far  falling  short  of  the  requirements  of  the  stat- 
ute as  to  be  invalid  as  an  official  bond  may  yet  be  obligatory  as  a  common-law 
bond,  unless  prohibited  by  statute,  or  against  public  policy."  Murfree,  Ofif. 
Bonds,  §  67. 

The  chief  distinction,  therefore,  between  a  statutory  bond,  strictly  so  called, 
and  a  common-law  bond,  is  that  the  obligee  or  beneficiary  of  the  former  is  en- 
titled to  all  the  special  remedies  and  processes  which  are  granted  by  statute  law ; 
whereas  the  common-law  or  voluntary  bond  stands  upon  the  footing  of  an  or- 
dinary contract  embodied  in  a  bond  upon  condition  between  man  and  man. 
The  general  rule  controlling  the  subject  is,  it  maybe  remembered,  that  bonds 
intended  to  be  official  and  statutory,  but  too  defective  to  fulfill  all  the  require^ 
ments  of  the  statute,  and  to  be  entitled  to  the  privileges  appertaining  to 
strictly  official  bonds,  are  good  as  common-law  bonds,  unless  they  contain 
provisions  contrary  to  those  which  are  prescribed  in  the  statute,  or  in  viola- 
tion of  other  rules  of  law,  common  or  statutory,  or  of  public  policy. 

Thus  a  bond,  although  it  does  not  altogether  comply  with  the  statute,  can- 
not be  said  to  violate  or  to  be  contrary  thereto,  or  to  contravene  public  policy. 
Can  the  respondent  recover  upon  the  bond  in  question  as  a  common-law  bond, 
and  is  it  good  as  embodying  an  ordinary  contract  upon  condition  between  the 
obligee  and  the  respondent?  The  instrument  is  in  form  not  an  undertaking, 
but  a  bond,  in  which  Foutet  &  Gallagher  are  principals,  and  the  remaining 
signers  only  sureties.  It  contains  a  recital  of  the  court  in  which  the  action 
for  the  recovery  of  the  property  referred  to  in  the  bond  was  brought,  and  the 
affidavit  required  by  law  to  be  filed  in  such  a  case,  in  which  the  property  was 
described.  There  can  be  no  doubt  as  to  what  property  or  to  what  judgment 
the  bond  refers.  These  facts  are  also  set  forth  in  the  complaint,  and  are,  of 
coui-se,  admitted  by  the  demurrer. 

The  bond  is  therefore  that  Poutet  Sc  Gallagher  shall  perform  the  conditions 
named  therein.  It  was  upon  a  legal  and  sufficient  consideration.  .  The  com- 
plaint alleges  the  fact  that,  upon  the  delivery  of  the  bond  to  the  coroner,  he 
returned  the  property  to  the  defendants.  Thi9  was  an  inconvenience,  loss, 
or  detriment  to  the  respondent,  and  was  a  legal  and  sufficient  considemtion. 
The  obligors  therefore  undertook,  for  a  legal  consideration,  that  Poutet  & 
Gallagher  should  perform  the  condition  named  therein.  Tlie  complaint  al- 
leges the  failure  so  to  do.  Therefore,  although  the  obligation  in  question  did 
not  strictly  conform  to  the  statute,  yet  we  think  it  was  binding  upon  the 
obligors. 

But  it  is  claimed  that  the  respondent  has  not  a  right  of  action,  for  the  rea- 
son that  the  complaint  does  not  allege  an  assignment  to  him  from  the  coroner. 
We  think  that  this  question  is  settled  in  the  case  of  Lomme  v.  Sweeney^  1 
Mont.  584,  which  was  affirmed  by  the  supreme  court  of  the  United  States, 
(22  Wall.  208,)  where  it  was  held  that  the  sheriff  to  whom,  in  an  action  of 
claim  and  delivery,  an  undertaking  had  been  executed  and  delivered  as  re- 
quired by  the  above  provision  for  the  return  of  the  property,  was  a  trustee  of 
such  property  for  the  plaintiff,  and  he  could  bring  the  action  upon  it  in  his 
own  name  without  an  assignment.    See,  also,  Parrott  v.  &cotU  ante,  763. 

The  failure  to  file  the  bond  with  the  clerk  of  the  court,  as  required  by  sec- 
tion 169  of  the  above  chapter,  will  not  in  any  way  affect  the  right  of  the  re- 
spondent to  recover.  He  cannot,  by  failure  to  comply  with  this  provision, 
defeat  his  right  of  action.  The  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  coprt  erred  in  sustaining  the  demurrer. 

The  judgment  is  reversed,  and  cause  remanded  for  a  new  trial* 
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(0  Mont  351} 

United  States  «.  Northern  Pac.  B.  Co. 
(Stipreme  Oouri  of  Montana.    Jannary  18,  1887.) 

1.  Public  Land— Grant  of  Alternate  Sections  of  Unsurvkyed  Lands  to  Northern 

Pacific  Railroad  Company — Grant  in  Severalty. 

Under  the  grant  of  lands  in  the  charter  of  the  Northern  Pacific  Railroad  Com- 
pany, which  provides  "tliat  there  be,  and  hereby  is,  granted"  to  said  company 
every  alternate  section  of  public  land,  not  mineral,  designated  in  odd  numbers,  to 
the  amount  of  20  alternate  sections  per  mile  on  each  side  of  said  railroad  line,  as 
said  company  may  adopt,  through  the  territories  of  the  United  States,  and  provid- 
mvc  for  a  survey  of  the  land  when  the  line  of  the  road  is  located,  previous  to  the 
survey  of  the  lands  the  govemruent  and  the  company  are  not  tenants  in  common, 
but  the  latter  takes,  from  the  date  of  the  charter,  a  grant  in  severalty,  to  be  applied 
to  the  subject-matter  upon  the  fixing  of  the  line  of  the  road  and  survey  of  the 
lands. 

2.  Equity — Aooount—Owners  in  Severalty  op  Undescribed  Parts  of  Tract  of  Land. 

Where  a  tract  of  land  is  owneci,  in  ascertained  proportions,  by  two  persons,  but 
the  particular  part  of  the  land  owned  by  each  is  not  defined  by  application  to  the  sub- 
ject-matter, a  suit  for  an  accounting  is.  not  the  proper  method  of  determining  the 
damage  to  the  interest  of  one  of  me  parties  b^  the  otlier  catting  timber  on  the 
land,  as  they  are  not  tenants  in  common,  and  it  is  impossible  to  tell  on  whose  land 
the  timber  was  cut 

Appeal  from  Deer  Lodge  county,  Second  judicial  district. 
Robert  B,  8m  th,  U.  S.  Atty.»  for  appellant.    W.  F,  Sanders,  for  respon- 
dent. 

Wade,  C.  J.  This  is  an  action,  instituted  by  the  United  States,  the  ap- 
pellant, against  the  Northern  Pacific  Railroad  Company,  the  respondent,  lor 
an  accounting,  and  to  recover  the  sum  of  $1,100,000,  for  certain  timber,  logs, 
and  lumber,  which  the  appellant  alleges  were  cut,  taken,  converted,  and 
carried  away  by  the  respondent  during  the  years  1883,  1884,  and  1885,  from 
certain  non-mineral  unsurveyed  lands,  belonging  to  the  appellant  and  re- 
spondent, as  tenants  in  common,  situate  in  the  territory  of  Montana,  between 
the  western  line  of  said  territory  and  McCarthy's  bridge,  over  the  Hell  Gate 
river  in  Deer  Lodge  county,  and  on  either  side  of  the  line  of  the  railroad  of 
the  respondent,  and  not  more  than  20  miles  distant  therefrom;  and  for  a  per- 
petual injunction  enjoining  the  respondent  from  cutting  or  removing  timber 
from  said  unsurveyed  lands,  held  by  the  appellant  and  respondent  as  such 
tenants  in  common,  and  from  injuring,  wasting,  or  disposing  of  the  same. 
The  court  below  sustained  a  demurrer  to  the  complaint,  and,  the  appellant 
abiding  the  siune,  judgment  was  rendered  for  the  respondent,  from  which  the 
plaintiff  app&ils  to  this  court.  The  foundation  of  appellant's  action  rests 
upon  the  proposition->i^mt,  that  the  United  States  and  the  Northern  Pacific 
Eailroad  Company  are  tenants  in  common  of  the  lands  from  which  the  trees 
and  timber  in  question  are  alleged  to  have  been  taken;  and,  second,  that  an 
accounting,  as  between  such  tenants  in  common,  is  a  proper  remedy. 

1.  Whether  the  relation  of  tenants  in  common  exists  between  these  parties 
depends  upon  the  provisions  of  the  act  of  congress  which  gave  to  the  re- 
spondent company  life,  and  the  rights  and  relations  thereupon  arising.  The 
charter  of  the  Northern  Pacific  liHilroad  Company  is  not  only  a  law,  but  is 
also  a  contract,  binding  alike  upon  both  parties,  and  giving  to  each  certain 
rights,  and  imposing  upon  each  certain  obligations,  which  rights  thereby  be- 
come vested,  and  which  obligations  cannot  be  escaped  or  avoided.  There  was 
ample  consideration  for  this  charter  and  contract.  The  railroad  in  contem«^ 
platlon  was  of  natiomd  importance.  The  purpose  of  the  government  in  en- 
tering into  this  contract,  and  in  granting  this  charter,  was  to  promote  the 
public  interest  and  welfare  by  causing  this  road  to  be  constructed,  thereby  to 
secure  to  the  government  at  all  times,  the  use  and  benefits  of  the  same  for 
postal,  military,  and  other  purposes.  Charter,  §  20.  But  congress  recog- 
v.l2p.no.l7— 49 
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nized  the  fact,  at  that  time  (1864)  patent  to  all  the  world,  that  a  railroad  and 
telegraph  line  from  Lake  Superior  to  Puget  sound  by  the  Northern  route 
could  not  be  built  through  the  uninhabited  regions  between  these  points  by 
mere  private  enterprise,  and  hence  the  "  Act  granting  lands  to  aid  in  the  con- 
struction of  a  railroad  and  telegraph  line  from  Lake  Superior  to  Puget  sound 
on  the  Pacific  coast  by  the  Northern  route."  The  purpose  of  this  act,  as  its 
title  clearly  indicates,  was  to  aid  in  the  construction  of  the  road,  in  consider- 
ation of  the  benefits  which  the  government  would  derive  by  such  construc- 
tion, as  the  provisions  in  its  various  sections  clearly  indicate.  The  scope  and 
extent  of  the  grant,  the  amount  of  aid  which  the  government,  for  this  pur- 
pose, saw  proper  to  contribute  to  this  enterprise,  is  found  in  section  3  of  the 
act  incorporating  the  company,  wherein  it  is  provided  "that  there  be,  and 
hereby  is,  granted  to  the  Northern  Pacific  Railroad  Company,  its  successors 
and  iissigns,  for  the  purpose  of  aiding  in  the  construction  of  said  railroad  and 
telegraph  line  to  the  Pacific  coast,  and  to  secure  the  safe  and  speedy  transpor- 
tation of  the  mails,  troops,  munitions  of  war,  and  public  stores  over  the  route 
of  said  line  of  railroad,  every  alternate  section  of  public  land,  not  mineral, 
designated  by  odd  numbers,  to  the  amount  of  twenty  alternate  sections  per 
mile,  on  each  side  of  said  railroad  line,  as  said  company  may  adopt,  through  the 
territories  of  the  United  States,  and  ten  alternate  sections  of  land  per  mile  on 
each  side  of  said  railroad  whenever  it  passes  through  any  state,  and  whenever 
on  the  line  thereof  the  United  States  have  full  title,  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  from  pre-emption  or  other  claims  or  rights, 
at  the  time  the  line  of  said  road  is  definitely  fixed,  aT\d  a  plat  thereof  filed  in 
the  office  of  the  commissioner  of  the  general  land-office;  and  whenever,  prior 
to  said  time,  any  of  said  sections  or  parts  of  sections  shall  have  been  granted, 
sold,  reserved,  or  occupied  by  homestead  settlers,  or  pre-empted,  or  otherwise 
disposed  of,  other  lands  shall  be  selected  by  said  company  in  lieu  thereof,  un- 
der the  direction  of  the  secretary  of  tlie  interior,  in  alternate  sections,  and  des- 
ignated by  odd  numbers,  but  not  more  than  ten  miles  beyond  the  limits  of 
said  alternate  sections. " 

The  words,  "that  there  be,  and  is  hereby,  granted,"  are  words  of  present 
grant,  and  took  effect  at  the  date  of  the  act  of  congress.  A  grant  of  lands 
by  the  government  is  equivalent  to  a  deed  in  fee. 

In  the  case  of  Northern  Pac.  R.  Co.  v.  Majors,  5  Mont.  145,  S.  C.  2  Pac. 
Rep.  322,  after  a  review  of  the  authorities,  in  deciding  upon  the  effect  and 
meaning  of  these  words,  and  of  the  act  incorporating  the  Northern  Pacific 
Railroad  Company,  this  court  snid:  "Our  conclusion,  therefore,  both  upon 
reason  and  authority,  is  that  the  title  of  the  respondent  [the  Northern  Pacific 
Railroad  Company]  took  effect  at  the  date  of  the  approval  of  the  act  of  con- 
gress; that  the  location  of  the  route  and  the  survey  of  the  lands  gave  precision 
to  the  title,  and  caused  it  to  attach  to  the  particular  sections,  as  of  the  date  of 
the  approval  of  the  act,  as  fully  as  if  such  particular  sections  had  been  desig- 
nated in  the  act;  that  the  character  of  the  title  is  that  of  a  grant  upon  con- 
dition subsequent;  and  that  the  office  of  the  patent  is  to  confirm  the  title,  as 
certain  designated  portions  of  the  road  are  completed  and  reported  upon  by 
the  commissioners,  and  render  it  absolute  and  unconditional." 

The  location  of  the  definite  route  of  the  road,  and  the  survey  of  the  lands, 
anchored  the  grant,  and  attached  it  to  its  proper  subject-matter.  But  before 
the  definite  location  and  survey,  and  by  the  location  of  the  general  route  of 
the  road,  by  operation  of  law, — by  a  provision  of  the  act  itself, — ^the  lands 
embraced  within  the  limits  of  the  grant,  both  as  to  the  odd  and  even  sections, 
— both  as  to  that  granted  to  the  company,  and  as  to  that  retained  by  the  gov- 
ernment,— were  withdrawn  from  sale,  entry,  or  pre-emption;  and,  as  to  that 
granted  to  the  company,  this  withdrawal  continued,  both  before  and  after 
survey;  and,  as  to  that  retained  by  the  government,  until  after  survey. 

Section  6  of  the  act  provides  "that  the  president  of  the  United  States  shall 
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cause  the  lands  to  be  surveyed  for  40  miles  in  width  on  both  sides  of  the  entire 
line  of  said  road,  after  the  general  route  shall  be  fixed,  and  as  fast  as  may  be 
required  by  the  construction  of  said  railroad;  and  the  odd  sections  of  land 
hereby  granted  shall  not  be  liable  to  sale,  or  entry,  or  pre-emption  before  or 
after  they  are  surveyed,  except  by  said  company,  as  provided  by  this  act; 
but  the  provisions  of  the  act  of  September,  1841,  granting  pre-emption  rights, 
and  the  acts  amendatory  thereof,  and  of  the  act  entitl^'  'An  act  to  secure 
homesteads  to  actual  settlers  on  the  public  domain,'  approved  May  20,  1862, 
shall  be,  and  the  same  are  hereby,  extended  to  all  other  lands  on  the  line  of 
said  road,  when  surveyed,  excepting  those  hereby  granted  to  said  company. 
And  the  reserved  alternate  sections  shall  not  be  sold  by  the  government  at  a 
price  less  than  two  dollars  and  fifty  cents  per  acre,  when  offered  for  sale." 

The  latest  expression  of  the  sipreme  court  of  the  United  States  upon  the 
subject  of  this  grant  to  the  Northern  Pacific  Railroad  Company,  and  when 
the  same  became  operative,  are  found  in  the  case  of  Buttz  v.  Northei-n  Pac. 
JR.  Co.,  7  Sup.  Ct.  Kep.  100-108,  (decided  at  the  October  term  of  that  court, 
1886,)  in  which  it  is  declared  that,  "at  the  time  the  act  of  July  2, 1864,  was 
passed,  the  title  of  the  Indian  tribes  was  not  extinguished.  But  that  fact  did 
not  prevent  the  grant  of  congress  from  operating  to  pass  the  fee  of  the  land 
to  the  company."  In  the  same  case  it  is  further  held  that,  "when  the  gen- 
eral route  of  the  road  is  thus  fixed  in  good  faith,  and  information  thereof  given 
to  the  land  department,  by  filing  the  map  thereof  with  the  commissioner  of 
the  general  land-ofiice  or  the  secretary  of  the  interior,  the  law  withdraws  from 
sale  or  pre-emption  the  odd  sections,  to  the  extent  of  forty  miles  on  each  side. 
The  object  of  the  law  in  this  particular  is  plain;  it  is  to  preserve  the  land  for 
the  company  which,  in  aid  of  the  construction  of  the  road,  it  is  granted." 

Nearly  one  year  previous  to  this  decision,  the  supreme  court  of  Montana, 
in  the  case  of  Northern  Pae.  R,  Co.  v.  Lilly,  6  Mont.  -^-,  S.  0.  9  Pac.  Rep. 
118,  had  said,  in  speaking  of  the  effect  and  operation  of  section  6:  "This  sec- 
tion is  itself  a  grant,  and  a  legislative  reservation  and  withdrawal  of  the 
lands  granted  from  sale  or  pre-emption,  except  by  the  company.  *  *  * 
This  land  is  reserved  from  sale  by  congress.  It  is  a  legislative  reservation, 
and  takes  effect  whenever  tho  general  route  of  the  road  is  fixed ;  and  thereafter 
no  person  could  acquire  any  right  or  interest  in  the  land  reserved  from  sale, 
except  by  act  of  the  company,  the  grantee  of  the  government."  Thus,  as  to 
the  alternate  sections  within  the  limits  of  the  grant,  designated  by  odd  num- 
bers, the  title  passes  from  the  government  to  the  company.  But  as  to  the 
lands  within  the  limits  of  the  grant  reserved  by  the  government,  being  the 
alternate  sections,  designated  by  even  numbers,  they  cannot  be  offered  for 
sale  until  they  are  surveyed.  The.  provisions  of  section  6  are  that  the  re- 
served sections  cannot  be  sold,  and  are  not  subject  to  the  operation  of  the 
homestead  or  pre-emption  laws,  until  they  are  surveyed. 

This,  then,  was  the  condition  of  the  title  to  the  lands  upon  which  the  logs 
and  timber  in  question  were  cut:  The  general  and  definite  route  of  the  road 
had  been  fixed;  indeed,  the  road  had  been  constructed,  and  was  in  operation 
through  and  over  the  lands.  The  land  was  unsurveyed.  The  government 
was  the  owner  of  the  reserved  even  sections,  but  could  not  sell  them;  and 
the  company  was  the  owner  of  the  odd  sections,  and  such  sections  were  not 
subject  to  sale  except  by  the  company;  but  the  respective  sections  had  not 
been  surveyed,  and  thereby  designated.  Did  this  condition  of  title  create  a 
tenancy  in  common  in  these  lands  as  between  the  government  and  the  com- 
pany? Each  as  to  the  other  was  the  owner  of  the  alternate  sections,  and  all 
that  remained  to  be  done  was  to  have  the  sections  numbered.  The  govern- 
ment owned  no  interest  in  the  lands  that  had  been  granted  to  the  company; 
and  the  company  owned  no  interest  in  the  lands  reserved  by  the  government. 
As  between  these  parties  there  was  no  undivided  joint  ownership  in  these 
lands.    The  interest  of  the  company  was  a  sevenil,  separate  interest,  and  oq 
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was  that  of  the  government  Neither  could  acquire  any  interest  in  the  whole 
under  a  grant  of  a  part.  Neither  could  acquire  a  joint  interest  in  all  the 
sections  by  a  several  and  separate  grant  to  or  reservation  of  the  alternate  sec- 
tions to  each.  The  company  owned  the  entire  interest  in  every  tree  or  stick 
of  timber  on  the  lands  conveyed  to  and  embraced  within  its  grunt;  and  the 
government  had  the  same  interest  in  the  lands  reserved  to  itself.  Neither 
the  government  nor  the  company  could  sell  their  lands,  and  neither  could  de- 
mand partition;  for  neither  owned  any  undivided  interest  in  the  lands  of  the 
other.  The  grant  to  the  company  had  already  partitioned  the  lands  granted, 
and  it  only  required  a  survey-— an  extension  of  lines — to  show  the  section 
boundaries;  and  this  survey  the  government  had  promised  to  make  as  fast  as 
required  in  the  construction  of  the  road. 

What  are  the  incidents  of  a  tenancy  in  common  in  lands?  There  must  be 
a  joint  undivided  intei^st  in  the  entire  tract. 

In  the  case  of  Ross  v.  McJunkin,  14  Serg.  &  B.  364,  land-warrants  had 
been  issued  -to  John  and  William  Menough, — ^to  John  for  800  acres,  and  to 
William  for  200  acres, — which  had  been  surveyed  together,  and  a  general 
diagram  of  survey  returned,  which  contained  no  division  line,  nor  anything 
to  distinguish  the  one  tract  from  the  other.  The  parties  to  this  action,  which 
was  ejectment,  derived  their  titles  respectively  from  John  and  William  Men- 
ough; and  Gibson,  J.,  speaking  for  the  supreme  court  of  Pennsylvania,  said: 
'*The  nature  of  the  interest  which  the  original  owners  of  the  warrants  held 
under  their  joint  survey  will  go  far  to  settle  the  rights  of  the  parties  before 
us.  They  were  grantees  from  the  state,  not  of  an  undivided  interest  in  the 
whole,  but  of  separate  and  distinct  parts  of  the  whole;  consequently,  they 
were  not  tenants  in  common.  The  grant  to  the  one  would  not  have  entitled 
him  to  possession  in  common  of  the  whole;  nor«  if  one  had  been  disseized, 
could  he  have  recovered  an  undivided  portion  from  the  other.  The  truth  is, 
the  survey  was  imperfect;  and,  although  a  valid  appropriation  of  the  land  as 
to  strangers,  it  left  their  rights,  as  between  themselves,  suspended  till  the 
subject  of  the  grant  to  each  should  be  specifically  designated  by  the  proper 
officer,  or  by  themselves.  It  hi\a  been  held  that  any  number  of  warrants  may 
be  surveyed  together  by  a  common  outline,  so  aS'  to  prevent  a  valid  appropri- 
ation of  a  part  of  the  land  included  to  subsequent  warrants;  and,  it  being  a 
matter  between  the  warrantees  themselves,  I  can  see  no  difference  whether 
the  interior  lines  be  laid  down  by  protraction  or  not.  But  the  separate  owners 
of  wajTants  thus  laid  would  certainly  not  have  an  interest  in  common  in  the 
lands  included  in  the  general  survey.  Tenants  in  common,  although  their 
estates  be  several,  have  each  an  undivided  interest  in  the  whole;  but  it  can 
with  no  propriety  be  said  that  each  has  an  interest  in  the  whole  under  the 
grant  of  a  part."  And  with  equal  propriety  it  might  be  said,  as  to  the  rail- 
road company,  that  it  is  a  grantee  from  the  government,  not  of. an  intei-est 
in  the  whole  tract  80  miles  in  width  along  the  line  of  the  road,  but  of  sepa- 
rate and  distinct  parts  of  the  whole;  that  the  grant  to  the  company  did  not 
entitle  it  to  possession  in  comtnon  of  the  whole;  that,  if  it  had  been  disseized, 
it  could  not  have  recovered  an  undivided  portion  from  the  government  of  the 
lands  reserved;  that  the  grant  to  the  company  of  the  alternate  odd  sections, 
and  the  reservation  to  the  government  of  the  even  sections,  left  their  rights. 
as  between  themselves,  suspended  till  the  subject  of  the  grant  to  each  should 
be  spexiifically  designated;  that  these  separate  owners  of  separate  sections  do 
not  have  an  undivided  interest  in  common  in  the  whole  tract;  and  that  the 
company  acquired  no  interest  in  the  whole  by  the  grant  of  a  part. 

This  is  not  at  all  in  conflict  with  the  opinion  of  the  supreme  court  of  the 
(Jnited  States,  delivered  by  Justice  Field  in  the  case  of  Frasher  v.  O'Connar, 
115  U.  S.  107,  S.  C.  5  Sup.  Ct.  Rep.  1141,  so  much  relied  upon  by  appellant. 
In  that  case  the  court  says:  "A  very  great  portion  of  the  lands  in  that  state 
(California)  were  covered  by  ^iexican  or  Spanish  grants.    Some  of  the  grants 
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were  by  specific  boundaries,  and  the  extent  of  the  land  covered  by  them  could 
be  readily  ascertained  without  an  official  survey.  But  by  far  the  greater 
number  were  of  a  specific  quantity  of  land  lying  within  boundaries  embracing 
a  much  larger  quantity.  Thus,  grants  of  one  or  two  leagues  would  often  de- 
scribe the  quantity  as  being  within  boundaties  embracing  double  or  treble 
that  amount;  the  grant  declaring  that  the  quantity  was  to  be  surveyed  off  by 
officers  of  the  vicinage,  and  the  surplus  reserved  for  the  use  of  the  nation. 
The  grantee  in  such  case  was,  of  course,  entitled  only  to  the  specific  quantity 
named;  but  what  portion  of  the  general  tract  should  be  set  apart  to  him  could 
only  be  determined  by  a  survey  under  the  authority  of  the  government.  Un- 
til then  the  grantee  and  the  government  were  tenants  in  common  of  the  whole 
tract.  No  one  could  intrude  upon  any  portion  of  it,  the  whole  being  exempted 
from  the  pre-emption  laws.  The  practical  effect  of  this  condition  in  many 
cases  was  to  leave  the  grantee,  until  the  official  survey,  in  the  possession,  use, 
and  enjoyment  of  a  tract  of  land  containing  a  much  larger  quantity  than  that 
granted. " 

The  sense  in  which  the  grantee  and  the  government  are,  in  this  decision, 
said  to  be  tenants  in  common,  is  that  the  separate  share  of  each  had  not  been 
set  off.  There  is  no  intimation  that  the  grantee  of  a  part  thereby  acquires 
undivided  interest  in  the  whole,  or  that  the  share  of  each  might  have  been 
ascertained  by  a  partition.  Tenants  in  common,  though  their  estates  be  sev- 
eral, have>an  undivided  interest  in  the  wliole,  and  can  acquire  no  such  inter- 
est by  the  grant  of  a  part. 

In  the  csise  of  the  Mexican  grant,  it  required  an  act  of  congress  to  compel 
the  share  of  the  grantee  to  be  surveyed  and  designated,  which  would  have 
been  wholly  unnecessary  and  useless  if  the  government  and  the  grantee  had 
been  tenants  in  common.  If  they  had  been  tenants  in  common,  in  a  legal 
sense,  no  survey  would  have  been  necessary;  for,  in  that  cAse,  they  would 
each  have  owned  an  undivided  interest  in  the  whole  tract.  Merely  extending 
a  survey  over  a  tract  held  by  tenants  in  common  would  not  designate  the 
shares  of  each.  It  would  only  ascertain  and  number  the  sections  in  which 
they  had  a  joint  undivided  interest.  And  the  fact  that  a  survey  would  ascer- 
tain and  designate  the  acres  or  the  sections  that  belong  to  tJie  grantee  and 
those  that  belong  to  the  government,  and  that  the  interests,  when  so  ascer- 
tained, are  several,  and  not  joint,  is  conclusive  that  property  so  held  and 
owned  does  not  cause  its  owners  to  become  tenants  in  common. 

Section  6  requires  the  government  to  cause  the  lands  granted  to  the  com- 
pany to  be  surveyed  as  they  shall  be  required  in  the  construction  of  the  road. 
The  force  of  this  requirement  is  not  affected  by  the  act  of  July  15,  1870,  (16 
St.  at  Large,  310,)  which  provides  that,  before  any  lands  granted  to  the  com- 
pany sliall  be  conveyed  to  any  party  entitled  thereto,  there  shall  be  first  paid 
into  the  treasury  of  the  United  States  the  cost  of  surveying,  selecting,  and  con- 
veying the  same  by  the  company  or  party  in  interest.  This  merely  provides 
that,  before  the  lands  shall  be  conveyed  by  the  company  to  any  party,  the 
company  shall  pay  the  costs  of  survey,  etc. ;  but  this  does  not  do  away  with 
the  duty  of  the  government  to  cause  the  lands  to  be  surveyed.  They  must 
be  surveyed  before  they  can  be  sold  or  conveyed.  It  is  the  plain  duty  of  the 
government  to  cause  these  lands  to  be  surveyed,  and  then,  under  the  act  of 
1870,  to  prohibit  any  sales  or  conveyances  by  the  company,  or  the  issuance  of 
any  patents  to  it,  until  it  has  paid  the  c<3sts  of  such  survey.  If  the  lands  had 
been  surveyed  as  required  by  section  6,  then  no  question  could  have  arisen 
between  the  government  and  the  company  as  to  the  ownership  of  trees  and 
timber  upon  the  lands  included  within  the  boundaries  of  the  grant.  And  the 
government  cannot  make  its  failure  to  perform  this  duty  the  foundation  of  an 
action  against  the  company,  which  a  survey  in  accordance  with  the  require- 
ments of  section  6  would  have  rendered  impossible.  The  construction  of  the 
road  required  this  survey,  thereby,  if  for  no  other  reason,  to  have  rendered 
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$uch  an  action  as  this,  or  kindred  actions,  unnecessary  and  impossible.  It 
required  a  survey  to  the  end  that  the  rights  of  the  government  and  the  com- 
pany be  clearly  defined  and  properly  understood.  It  required  a  survey  that 
the  pre-emption  and  homestead  laws  might  be  applied  to  the  alternate  sections 
along  the  line  of  the  road,  and  to  enable  the  government  to  sell  such  sections. 
This  survey,  rendered  necessary  by  the  construction  of  the  road,  was  not  re- 
quired simply  for  the  benefit  of  the  company,  but  also  for  the  benefit,  advan- 
tage, and  protection  of  the  government  and  its  property.  When  the  survey 
shall  take  place  is  not  within  the  discretion  of  the  company.  The  construc- 
tion of  the  road,  and  as  fast  as  it  is  constructed,  puts  these  provisions  of  sec- 
tion 6  in  motion,  and  requires  the  survey  to  be  made.  It  was  not  intended 
that,  if  the  land  granted  to  the  company  was  not  required  in  the  construc- 
tion of  the  road,  it  should  never  be  surveyed. 

Now,  if  these  parties  could  be  held  to  an  accounting,  each  being  the  owner 
in  severalty  of  parts  of  the  unsurveyed  lands,  but  which  parts  had  not  been 
designated,  and  neither  having  an  undivided  interest  in  the  whole  tract, 
how  could  a  just  and  true  account  be  stated,  and  the  parties  correctly 
charged  for  trees  and  timber  taken  from  such  lands?  It  would  be  utterly 
impossible  to  ascertain  from  whose  lands  they  were  taken.  The  very  first 
inquiry  would  be  whether  the  trees  and  timber  had  been  taken  from  the 
lands  of  the  company  or  from  that  belonging  to  the  government.  The 
fact  that  these  parties  own  their  shares  or  parts  in  severalty,  and  that  they 
have  no  undivided  interest  in  the  entire  tract,  would  suggest  this  inquiry 
at  the  outset;  but  the  question  could  not  be  answered  by  anything  short 
of  a  survey  and  designation  of  the  sections.  Suppose  an  accounting  should 
be  decreed,  and  the  company  made  to  pay  for  one-half  the  trees  and  timber 
taken  from  the  unsurveyed  lands  described,  and  then,  when  these  lands  came 
to  be  surveyed,  and  the  sections  designated,  it  should  be  found  that  the 
company  had  taken  trees  and  timber  only  from  its  own  sections.  We  do  not 
think  an  accounting  would  be  proper,  when  the  damage  and  injury  liable  to 
be  occasioned  thereby  would  require  another  action  or  an  act  of  congress 
to  remedy  it.  On  the  contrary,  if  it  should  be  shown  that  all  the  trees 
and  timber  in  question  had  been  taken  from  the  sections  belonging  to  the 
government,  then,  under  this  action,  wherein  the  government  only  claims  as 
a  tenant  in  common,  it  could  recover  for  only  one-half  of  the  value  of  such 
trees  and  timber,  and  would  lose  the  other  half;  and  what  it  lost  the  company 
would  gain. 

A  survey  of  the  lands,  which  the  government  ought  to  make,  would  show 
the  exact  rights  of  the  parties,  and  then  an  accounting  would  be  improper 
and  unnecessary.  And  the  government  cannot  lawfully  demand  an  injunc- 
tion until  it  can  be  shown  thai  its  property  is  being  injured,  or  that  injury  is 
threatened ;  and  this  cannot  be  shown  until  the  lands  are  surveyed,  and  the 
sections  designated.  Then  actions  in  the  nature  of  trespass  or  trover  would 
be  the  remedy  of  the  government  for  trees  taken  or  converted  by  the  com- 
pany. 

The  judgment  is  aflSrmed,  with  costs. 

McLeary,  J.,  {concurring,)  1  concur  in  the  opinion  of  the  court  for  the 
following  reasons,  briefly  staffed :  The  act  of  congress  of  second  of  July,  1864, 
did  not  grant  to  the  Northern  Pacific  Railroad  Company  one-half  of  a  certain 
tract  of  land  80  miles  in  width,  of  which  the  railroad  track  is  the  center  line, 
through  the  territory  of  Montana,  as  seems  to  have  been  the  theory  of  the 
United  States  district  attorney  in  framing  this  complaint.  But  there  were 
granted  to  the  Northern  Pacific  Railroad  Company  the  alternate  sections,  to 
be  designated  by  the  odd  numbers,  in  an  area  extending 40  miles  on  each  side 
of  the  railroad  track,  as  it  runs  through  the  territories.  This  did  not  create  a  ten- 
ancy in  common.    No  interest  whatever  was  granted  to  the  railroad  company 


Digitized  by 


Google 


Mont.]  IN   RE  CHARLEBOIS.  775 

in  the  even-numbered  sections.  Tlietitle  therein  remained  in  the  government. 
Then,  as  soon  as  the  route  was  located  and  surveyed,  and  the  map  thereof  was 
filed  with  the  commissioner  of  the  general  land-office  or  the  secretary  of  the  in- 
terior, and  not  before,  the  grant  from  the  government  took  effect,  and  attached 
to  the  specific  parcels  of  land,  known  as  odd  sections,  lying  on  each  side  of  the  es- 
tablished route.  And  these  even-numbered  sections  were  easily  distinguished. 
In  fact  they  were  already  known;  for  before  the  building  of  the  railroad,  as 
this  court  practically  knows  from  current  history,  the  base  line  and  the  prin- 
cipal meridian  of  Montana,  and  the  initial  point,  had  been  long  since  estab- 
lished, and  the  several  townships  ranked  themselves  in  place  on  the  ground. 
They  had  their  several  locations  in  ranges  nortli  and  south  of  the  base  line, 
and  east  and  west  of  the  meridian,  and  these  designations  were  already  de- 
termined. And  in  the  same  manner  each  section  in  each  township  was  known 
by  its  number,  as  well  then  as  it  ever  was,  or  ever  would  be.  The  general 
land-office,  years  before  the  territory  of  Montana  was  set  apart  froni  the  pub- 
lic domain,  had  established  the  present  system  of  designating  townships  and 
numbering  sections.  The  sixteenth  and  thirty-sixth  sections  in  each  town- 
ship had  long  before  been  set  apart  by  the  legislative  enactment  for  the  bene- 
fit of  public  schools.  And  the  setting  apart  of  these  odd  sections  for  this  rail- 
road company  was  done  in  the  same  manner.  It  is  true,  they  could  not  be 
exactly  identified  on  the  ground  itself  until  a  survey  had  been  made;  but  this 
fact  does  not  in  the  least  affect  the  title.  There  were  the  initial  point,  the  base 
line,  the  principal  meridian,  and  the  railroad  track,  from  which  all  measure- 
ments must  be  made;  and  any  surveyor  could  take  a  chain  and  transit  and 
mark  every  corner  of  every  tract  belonging  to  the  railroad  company.  For  this 
reason,  also,  there  was  no  tenancy  in  common.  But  the  railroad  company 
owned  these  lands,  as  it  does  now  and  always  lias,  in  severalty;  and  the  United 
States  still  holds  the  title  to  the  even-numbered  sections,  which  were  never 
in  any  way  affected  by  the  railroad  grant.  I  do  not  fully  approve  the  decision 
in  the  case  of  N'orthem  Pac.  R.  Co,  v.  Majors,  5  Mont.  Ill,  S.  C.  2  Pac. 
Rep.  322,  as  to  the  time  at  which  the  grant  of  the  lands  to  the  company  at- 
tached to  the  particular  tracts;  but,  as  far  as  it  is  quoted  as  an  authority  in 
this  case,  it  meets  my  approval. 

The  true  rule,  as  it  seems  to  me,  fixing  the  time  when  this  grant  attached 
to  the  particular  lands,  is  set  forth  in  the  case  of  Buttz  v.  Not  them  Pac.  H. 
Co,,  7  Sup.  Ct.  Rep.  100-108,  (decided  at  the  autumn  term,  1886,)  by  the  su- 
preme court  of  the  United  States;  and  in  this  particular  it  appears  to  conflict 
with  the  case  of  Northern  Pac,  R.  Co,  v.  Majors,  above  cited.  In  all  other 
particulars  I  fully  concur  in  the  opinion  of  the  court  herein  rendered. 


(6  Mont.  373) 

In  re  Estate  of  Gharlebois,  Deceased. 
Ghablebois  9.  Bourdon,  Adm'r,  etc. 

{Supreme  Court  of  Montana.    January  26,  1887.) 

1,  Wills— Pbobatk— Notice  of  Hearing— Publication  — Rev.  St.  Mont.  Pagk  195,  ?} 
13,  16. 

Under  Rev.  St.  Mont.  p.  195,  |  13,  requiring  that  notice  of  the  hearing  of  a  peti- 
tion for  the  probate  of  a  will  shall  be  published  at  least  three  times,  upon  three 
different  days  of  publication  when  published  in  a  weekly  newspaper,  and  section 
16,  p.  195,  providing  that  at  the  time  of  hearing  the  court  must  require  proof  that 
the  notice  nas  been  given,  which,  being  made,  it  must  hear  proof  of  the  will,  the 
court  has  no  jurisdiction  until  these  requirements  are  complied  with ;  and  where 
the  notice  of  hearing  is  published  only  twice,  in  a  weekly  paper,  an  order  admit- 
ting a  will  to  probate,  and  appointing  an  administrator  with  the  will  annexed,  is 
void. 
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2.  Same— REVOCATiox—lMPEAcniNO  Decbbb  Admittiko  to  Pbobate — Pboba.te  Coubxb 
—Rev.  St.  Moxt.  Paob  192,  J  1. 

Although,  under  Rev.  St.  Mont.  p.  192,  J  1,  the  records,  judgments,  and  decrees  of 
courts  of  probate  in  the  territory  have  the  same  force  and  effect  as  those  of  courts  of 
general  Jurisdiction  therein,  yet,  where  an  order  of  a  probate  court  admitting  a  will 
to  probate  recites  that  notice  of  hearing  proof  of  the  will  was  published  according  to 
law,  such  order  is  not  conclusive  on  that  point  when  the  records  show  that  the  no- 
tice was  not  published  the  number  of  times  required  by  law. 

Appeal  from  district  court,  Missoula  county. 

Petition  to  set  aside  probate  of  a  will  and  appointment  of  administrator. 
Stevens  f&  BkTsford^  for  appellant.  Bourdon,  Adm'r,  etc.     Woody  f&  Mar- 
ghall,  for  respondent,  Charlebois. 

Wade,  C.  J.  This  is  an  appeal  from  a  judgment  and  order  of  the  district 
court  aflirming  an  order  of  the  probate  court  of  Missoula  county  vacating  and 
setting  aside  an  order  of  said  court  admitting  a  certain  written  instrument 
purporting  to  be  the  last  will  and  testament  of  Charles  Charlebois,  deceased, 
to  probate,  and  the  appointment  of  Leon  Bourdon,  the  legatee  therein  named, 
administrator  with  the  will  annexed  of  said  decedent.  The  order  vacating 
the  order  of  admission  to  probate  was  made  upon  the  petition  of  Hllaire  Cliar- 
lebois,  a  son  of  the  deceased,  on  belialf  of  himself,  a  daughter,  and  a  grand- 
daughter, heirs  at  law  of  said  deceased. 

It  appears  from  the  record  that  on  the  twenty-second'  day  of  November, 
1880,  the  said  Leon  Bourdon  presented  a  paper  purporting  to  be  the  last  will 
and  testament  of  Charles  Charlebois,  late  of  Missoula  county,  deceased,  to  the 
probate  court  of  said  county,  dated  September  30,  1880,  in  which  said  Leon 
Bourdon  is  nnmed  as  devisee,  together  with  a  petition,  in  which  is  set  forth 
the  date  of  the  death  of  said  deceased,  a  description  and  the  value  of  his  es- 
tate, the  names  of  the  subscribing  witnesses  to  his  will;  that  the  same  was 
executed  by  the  testator,  under  no  duress,  re3traint,  or  undue  influence;  and 
that  the  testator  died  at  the  age  of  70,  leaving  n(>> heirs  or  next  of  kin  in  the 
territory  or  elsewhere,  to  the  knowledge  of  said  petitioner.  Wherefore  the 
petition  prayed  that  said  will  be  admitted  to  probate,  and  that  he  be  appointed 
administrator  of  said  estate  with  the  will  annexed.  ThereC'pon  said  probate 
court  appointed  Saturday,  the  fourth  day  of  December,  1880,' ^t  1  o'clock  p. 
X.,  for  hearing  said  application  for  the  admission  of  said  will  to  pfobate,  and 
ordered  the  clerk  of  said  court  to  publish  a  notice  thereof,  not  le^  than  10 
days  before  the  day  of  such  hearing,  in  the  Weekly  Missouiian,  a  ne'l^^paper 
printed  and  published  in  said  county  of  Missoula,  which  order  was  daS^  o^ 
the  twenty-second  day  of  November,  1880.  Thereafter,  on  the  said  toiHp^ 
day  of  December,  1880.  the  court  made  an  order  continuing  said  hearing  uilr 
til  the  eleventh  day  of  December,  1880,  at  1: 80  p.  m.  *^. 

It  further  appears  that  on  the  tenth  day  of  December,  1880,  proof  of  publi-  v 
cation  of  notice  of  said  hearing  was  filed,  in  which  the  publisher  of  said  news-  ^ 
paper  makes  affidavit  that  said  notice  was  published  in  his  said  newspaper 
for  two  consecutive  weeks,  in  the  issues  of  November  26  and  December  3, 
1880.  Thereafter,  on  the  thirteenth  day  of  December,  1880,  the  court,  having 
taken  the  proof,  admitted  said  will  to  probate,  and  issued  letters  of  adminis- 
tration, with  the  will  annexed,  to  said  Leon  Bourdon,  who  proceeded  to  set- 
tle said  estate,  and  on  the  sixteenth  day  of  August,  1881,  rendered  his  final 
account;  whereupon  said  court,  on  the  twelfth  day  of  September,  1881,  entered 
an  order  of  distribution,  decreeing  and  distributing  the  whole  of  said  estate 
to  said  Leon  Bourdon,  the  said  devisee  under  said  will.  Afterwards,  on  the 
twenty-fifth  day  of  September,  1885,  Hilaire  Charlebois,  a  son  of  said  deceased, 
for  himself  and  the  other  heirs  at  law,  presented  a  petition  to  said  probate 
court,  asking  that  the  probate  of  said  pretended  will  be  set  aside,  and  that 
the  order  appointing  said  administrator  be  annulled,  for  the  reason,  among 
others,  that  said  court  never  acquired  jurisdiction  to  make  the  order  admit- 
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ting  said  will  to  probate,  for  that,  by  the  terms  of  the  statute  in  such  case 
made  and  provided,  before  any  last  will  and  testament  can  lawfully  be  sidmit- 
ted  to  probate,  notice  of  the  time  and  place  ot  hearing  for  that  purpose  is  re- 
quired to  be  published  for  three  consecutive  weeks  in  some  newspaper  of 
general  circulation  in  the  county  where  such  hearing  is  to  take  place;  whereas 
notice  of  the  hesiiing  in  question  was  published  for  only  two  consecutive 
weeks.  Thereafter,  on  the  twentieth  day  of  October,  1885,  said  probate  court, 
after  notice,  and  a  hearing,  in  which  said  administrator,  and  the  petitioners 
were  represented  by  counsel,  adjudged  that  the  order  admitting  said  will  to 
probate  is  void,  and  that  all  subsequent  proceedings  thereunder  are  likewise 
void  and  of  no  effect. 

From  this  order  and  adjudication  said  administrator  appealed  to  the  dis- 
trict court  of  said  county,  in  which  court  said  order  was  affirmed,  and  the 
order  admitting  said  will  to  probate  adjudged  and  declared  to  be  a  nullity. 
From  this  judgment  and  oixier  said  administrator  appeals  to  this  court. 

The  statute  in  relation  to  the  probate  of  wills  provides  that,  when  the  peti- 
tion is  filed  and  the  will  produced,  the  probate  judge  must  fix  a  day  for  hearing 
the  petition.  Notice  of  the  hearing  shall  be  given  by  the  clerk  of  the  court, 
by  publishing  tliesame  in  some  newspaper  of  the  county;  and  that,  if  the  no- 
tice is  published  in  a  weekly  newspaper,  it  must  appear  therein  on  at  least 
three  different  days  of  publication.  Section  13,  p.  195,  Bev.  St.  The  statute 
also  provides  that,  at  the  time  appointeil  for  the  hearing,  the  court  must  require 
proof  that  the  notice  of  hcjiring  has  been  given,  which  being  made,  the  court 
must  hear  the  testimony  in  proof  of  the  will.    liev.  St.  §  16,  p.  195. 

The  court  is  authorized  to  hear  tlfe  testimony  in  proof  of  the  will  after  proof 
of  notice  of  the  hearing  has  been  given.  But  there  is  no  authority  to  hear  the 
testimony  before  proof  of  notice.  Notice,  as  provided  by  the  law,  gives  juris- 
diction. The  probate  court  is  of  limited  jurisdiction.  It  has  its  life  and  be- 
ing in  the  statutes.  It  possesses  such  authority  as  is  conferred.  Jurisdiction 
comes  to  it  by  observing  the  law.  The  hearing  for  the  admission  of  a  will  to 
probate  is  in  the  nature  of  an  action,  and  the  order  thereon  is  in  the  nature 
of  a  judgment.  The  heirs  at  law  have  the  right  to  be  heard.  They  have  the 
right  to  be  present  at  the  hearing;  and  if  they  are  not  notified  thereof,  and 
an  order  is  made  without  giving  them  an  opportunity  to  be  heard,  or  to  con- 
test the  admission  of  the  will  to  probate,  they  would  stand  in  very  much  the 
same  position  as  if  a  judgment  had  been  rendered  against  them  without  bring- 
ing theui  into  court,  and  giving  them  an  opportunity  to  answer  or  defend. 
No  lapse  of  time  would  validate  such  a  judgment.  It  would  be  dead  at  its 
birth,  and  lapse  of  time  could  not  bring  it  to  life.  It  could  be  attacked  any- 
where or  in  any  form  of  proceeding. 

The  order  admitting  the  will  to  probate  recites  that  due  notice  of  the  time 
and  place  appointed  for  proving  the  will,  and  for  hearing  the  petition  for  that 
purpose,  had  been  given  to  all  persons  interested,  as  required  by  law.  The 
probate  practice  act  provides  that  the  proceedings  of  probate  courts  shall  be 
construed  in  the  same  manner,  and  with  like  intendments,  as  are  the  pro- 
ceedings of  courts  of  general  jurisdiction;  and  as  to  its  records,  judgments, 
and  decrees,  there  is  accorded  like  force  and  effect  and  legal  presumptions  as 
to  the  records,  orders,  decrees,  and  judgments  of  the  district  court.  Eev.  St.  §  1, 
p.  192.  The  appellant  therefore  contends  that  the  order  admitting  said  will 
to  probate  imports  absolute  verity,  and  that  it  is  conclusive  upon  the  ques- 
tion that  all  persons  entitled  thereto  were  given  the  notice  required  by  law. 

The  purpose  of  the  publication  of  notice  of  the  time  and  place  of  hearing 
the  petition  for  the  admission  of  a  will  to  probate,  like  that  of  the  publica- 
tion or  service  of  a  summons,  is  to  confer  jurisdiction  by  bringing  the  parties 
into  court.  The  summons  or  process  for  bringing  parties  into  court  forms  a 
part  of  the  judgment  roll.  It  is  that  which  authorizes  the  court  to  act.  It  is 
an  essential  part  of  the  proceedings  leading  up  to  the  judgment.    Now,  th& 
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recitals  in  a  judgment  do  not  import  absolute  verity  if  they  contradict  and 
stultify  the  record  and  proceedings  upon  which  the  judgment  stands,  and  by 
which  it  was  obtained.  If  the  judgment  recited  that  the  defendants  were 
duly  served  with  summons,  and  made  default,  and  the  judgment  roll  and 
record  showed  affirmatively  that  the  summons  was  not  lawfully  served,  or 
that  it  was  not  served  at  all,  then  the  recitals  in  the  judgment  would  not  im- 
port absolute  verity.  They  would  not  import  verity  when  the  record  of  pro- 
ceedings before  the  court,  and  by  which  the  judgment  was  obtained,  show 
that  such  recitals  are  untrue.  If  the  record  of  the  proceedings  by  which  the 
judgment  was  obtained  was  silent,  then  everything  necessary  to  the  validity 
of  the  judgment  and  its  verity  would  be  conclusively  presumed;  but  no  such 
presumptions  arise  when  the  record  of  the  proceedings  shows  affirmatively 
that  the  recitals  contained  in  the  judgment  are  untrue. 

This  is  not  a  collateral  attack  upon  the  judgment  or  order  admitting  the 
will  in  question  to  probate.  It  is  a  direct  proceeding  to  have  that  order  or 
judgment  set  aside  and  held  for  naught.  The  children  and  heirs  at  law  de- 
clare that  the  written  document  admitted  to  probate  as  the  will  of  their  father 
was  not  his  will,  and  they  further  declare,  what  is  admitted  to  be  true,  that 
they  were  not  lawfully  notified  of  the  time  and  place  when  the  petition  for 
the  admission  of  the  same  to  probate  would  be  for  hearing.  They  are  not  in 
default,  for  they  never  had  notice. 

It  is  contended  that,  because  the  probate  court  has  jurisdiction  to  open  and 
receive  proof  of  last  wills  and  testaments,  and  to  admit  them  to  probate,  and 
that,  as  the  probate  court  has  admitted  the  will  in  question  to  probate,  there- 
fore that  is  the  end  of  all  inquiry  on  the  subject.  But  the  law  points  out  the 
process  by  which  probate  courts  become  clothed  with  jurisdiction  for  that 
purpose,  and  until  the  law  is  complied  with,  the  jurisdiction  does  not  attach 
and  become  operative. 

We  do  not  understand  by  what  process  of  reasoning,  or  by  what  sense  of 
morality  or  justice,  these  children  can  be  cut  off  from  their  legal  right  to  con- 
test the  admission  of  this  will  to  probate;  and  without  giving  them  their  day 
in  court,  or  an  opportunity  to  be  heard,  to  hand  the  property  of  their  father 
over  to  a  stranger.  Their  father  was  an  old  man ;  and,  for  all  that  appears 
in  tlie  record,  he  had  departed  this  life,  his  will  had  been  produced  in  court 
by  a  stranger,  its  sole  legatee,  and  his  property  handed  over  to  this  stranger, 
before  the  children  of  the.  deceased,  who  lived  in  another  state,  had  any 
knowledge  of  the  death  of  their  parent.  We  do  not  think  that  children  and 
heirs  at  law  can  be  thus  easily  deprived  of  their  inheritance. 

The  judgment  and  order  annulling  and  setting  aside  the  order  admitting  • 
the  paper  purporting  to  be  the  last  will  and  testament  of  Charles  Charlebois, 
deceased,  to  probate,  is  hereby  affirmed,  with  costs. 


(70  Cal.  608) 

Nicholson  v.  Tarpey  and  others.    (No.  8,439.) 
{Supreme  Qmrt  of  Oalifomia.    September  3,  1886.) 

1.  Specific  Performance— Payment  of  Purchase  Price— Delivery  of  Deed— Inadb- 

QUACY  of  Consideration — Demurrer. 

Where,  in  an  action  to  reform  a  deed,  and  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  land,  the  complaint  sh6ws  on  its  face  that  the  purchase  price 
was  accepted,  and  a  deed  delivered,  a  demurrer  on  the  ground  of  inadequacy  of 
consideration  will  not  be  sustained. 

2.  Evidence— Primary  and  Secondary— Specific  Performance— Original  Contract 

— Execution  and  Contents  of. 

In  the  trial  of  an  action  for  specific  performance,  and  to  reform  a  deed,  against 
the  devisees  and  heirs  at  law  of  T.,  a  witness  in  his  deposition  before  the  trial  testi- 
fied, without  objection,  to  the  Contents  of  the  written  agreement  between  the  parties. 
But  at  the  trial  defendant  objected  to  it,  on  tlie  ground  that  secondary  evidence  of 
its  content**  could  not  be  introduced  without  proof  of  the  loss  or  destruction  of  the 
original.    Thereupon  plaintiff  showed  that  the  contract  was  executed  in  duplicatei 
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one  copy  of  which  was  delivered  to  him,  and  the  other  retained  by  T.,  and  that, 
when  the  deed  was  executed,  his  copy  was  delivered  to  T.,  who  destroyed  it.  The 
copy  retained  by  T.  was  not  accounted  for,  nor  did  it  appear  that  any  notice  had 
been  given  for  its  production  in  court.  JJc/d,  that  defendants  had  a  right  to  have 
the  original  contract  introduced  in  evidence,  if  in  existence  and  capable  of  being 

Sroduced ;  but,  as  T.,  had  the  copy  in  his  possession,  and  it  could  have  been  intro- 
uced,  thus  obviating  the  necessity  for  secondary  evidence,  the  objection  would  not 
be  entertained. 
3.  Bamb — Statements  op  Pabty  in  His  Own  Favoe — Admissibility  of — Rbs  GssxiB. 
In  the  trial  of  an  action  for  specific  performance  of  a  contract  for  the  sale  of  land, 
the  statements  made  by  the  plaintiff  in  his  own  behalf  to  the  assessor,  when  he  gave 
in  the  land  for  taxation,  in  the  absence  of  the  opposite  party,  and  constituting  no 
part  of  the  res  gettx,  are  not  admissible  in  evidence. 

Department  2.    Appeal  from  superior  court,  Monterey  county. 

Action  for  specific  performance  of  a  contract  for  the  sale  of  land.  Judg- 
ment for  plaintiff.     Defendants  appealed. 

Julius  Lee,  for  Kicholson,  respondent.  D.  M,  Delmas,  for  Tarpey  and 
others,  appellants. 

By  the  Odurt.  1.  The  demurrer  to  the  complaint  in  this  cause  was  prop- 
erly overruled.  In  actions  for  the  specific  performance  of  contracts  for  the 
sale  of  lands,  it  is  necessary  to  aUege  and  show  to  the  court  an  adequate  con- 
sideration for  the  performance  of  the  contract  sought  to  be  enforced,  and  that 
the  same  is  fair  and  reasonable  in  all  its  parts,  and  of  such  a  character  as  may 
fairly  call  for  the  interposition  of  a  court  of  equity.  Agardv,  Valencia,  39 
Cal.  292;  Brack  v.  Tucker,  42  Gal.  346;  Fry,  Spec.  Perf,  §  251. 

In  this  cause,  however,  the  complaint  shows  that  Mr.  Tarpey,  with  whom 
the  contract  for  conveyance  was  made,  accepted  the  consideration  of  $1,500 
in  such  contract  specified  to  be  paid,  and  executed  a  deed  of  conveyance,  which 
plaintiff  herein  supposed  conveyed  the  land  In  question,  but  which,  in  fact, 
by  the  fraud  of  said  Tarpey,  failed  to  include  a  portion  of  the  land  agreed  to  be 
conveyed.  By  accepting  the  purchase  price,  and  delivering  of  a  deed,  Tarpey 
waived  all  claim  to  inadequacy  of  consideration,  and  that  question  is  not  in- 
volved in  the  ca.se. 

The  gravamen  of  the  charge  against  Tarpey  is  that  he  professed  to  convey 
the  whole  premises,  and  by  his  fraudulent  representations  induced  the  plain- 
tiff herein  to  believe  that  he  had  so  conveyed,  when  in  truth  he  had  granted 
but  a  portion  thereof,  and  the  object  of  this  action  is  to  so  reform  the  deed  as 
to  make  it  conform  to  the  agreement  pursuant  to  which  it  was  executed. 

2.  There  was  no  error  in  the  ruling  of  the  court  admitting  the  deposition 
of  George  C.  White.  According  to  the  record,  the  witness  White,  whose  dep- 
osition had  been  taken  previous  to  the  trial,  testified,  without  objection,  to 
the  contents  of  the  w^ritten  agreement  between  Tarpey  and  plaintiff  for  the 
conveyance  of  the  land  in  question.  At  the  trial  defendants  for  the  first  time 
objected  to  the  evidence  contained  in  this  deposition,  upon  the  ground  that 
secondary  evidence  of  its  contents  could  not  be  introduced  without  proof  of 
the  loss  or  destruction  of  the  original,  etc.  Thereupon  it  was  shown  by  the 
testimony  of  plaintiff  that  the  contract  was  executed  in  duplicate,  one  copy  of 
which  was  delivered  to  plaintiff,  and  the  other  retained  by  Tarpey;  that,  at 
the  date  of  the  execution  to  the  plaintiff  of  the  deed,  his  copy  of  the  agree- 
ment was  delivered  to  Tarpey,  who  destroyed  it.  The  copy  retained  by  Tar- 
pey was  not  accounted  for,  nor  did  it  appear  that  any  notice  had  been  given 
for  its  production  in  court.  Defendants  had  a  right  to  have  the  original  con- 
tract introduced  in  evidence  if  in  existence,  and  capable  of  being  produced. 
The  defendant  Tarpey  had  the  copy  in  his  possession,  and  could  have  pro- 
duced it,  thus  obviating  the  necessity  for  introducing  secondary  evidence. 
Not  having  produced  it,  his  objection  should  not  be  listened  to. 

3.  At  the  trial,  plaintiff,  as  a  witness  in  his  own  behalf,  testified  that,  after 
he  moved  to  the  land  bought  of  Tarpey  in  1871,  he  himself  gave  in  the  said 
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lands  to  the  assessor  of  Monterey  county  for  taxation,  and  was  then  asked  by 
plaintiff's  counsel  the  following  question:  "When  you  gave  it  in,  what  did 
you  say  to  the  assessor?"  In  response  to  which  the  witness  replied:  "I  told 
him  I  had  400  acres  there;  that  the  land  was  unsurveyed;  and  that  the  deed 
called  for  600  acres,  giving  the  bounds  of  the  deed,"  etc.  To  the  introduc- 
tion of  which  evidence  counsel  for  defendants  objected  in  due  form,  and  the 
ruling  of  the  court  admitting  such  evidence  is  assigned  as  error. 

The  statements  of  a  party  in  interest  in  his  own  behalf,  made  in  the  ab- 
sence of  the  opposite  party,  and  constituting  no  part  of  the  rea  gestce,  are  not, 
in  general,  admissible  as  evidence,  and  we  perceive  no  theory  upon  which  the 
evidence  introduced  was  admissible.  It  consisted  merely  in  the  oral  declara- 
tions of  the  party  in  his  own  behalf,  and  as  such  cannot  be  upheld.  If  it  be 
urged  that  it  was  introduced  for  the  purpose  of  showing  that  the  property 
was  assessed  to  plaintiff,  and  the  taxes  thereon  paid  by  him,  the  answer  is 
twofold :  First.  Prior  to  April  1, 1878,  the  payment  of  taxes  upon  land  was 
not  a  fact  essential  to  adverse  possession.  Second,  The  assessment  of  prop- 
erty, and  payment  of  taxes  thereon,  are  facts  which,  when  essential  to  &  case, 
are  to  be  proven  as  such,  and  the  declarations  of  a  party,  made  to  the  assessor 
at  the  time  he  assesses  property,  do  not  prove,  or  tend  to  prove,  the  fact  of 
assessment,  or  any  other  fact  competent  to  be  shown. 

Conceding  it  to  have  been  proper  for  plaintiff  to  prove  as  a  fact  that 
this  property  was  assessed  to  him  for  the  purposes  of  taxation,  it  does  not  fol- 
low that  his  declarations  of  ownership  or  possession,  made  in  his  own  be- 
half, and  which  in  aowise  tended  to  show  that  an  assessment  was  in  fact 
made,  can  be  received.  Sclienck  v.  Sithoff,  75  Ind.  485,  and  Whitney  v. 
Houghton^  125  Mass.  451,  are  in  point,  and,  we  think,  conclusive  of  the  ques- 
tion. 

The  testimony  thus  erroneously  admitted  was  important  to  the  issue  of 
plaintiff's  advei-se  possession  maJe  in  the  case,  and,  as  we  cannot  see  that  it 
failed  to  influence  the  decision  of  the  cause,  the  judgment  and  order  appealed 
from  are  reversed,  and  a  new  trial  ordered. 


(71  Cal.  584) 

Tn  re  Knott.    (Xo.  11.842.) 

{Supreme  Court  of  Chlifomia.    January  24,  1887.) 

Attobnet  and  CoiTiTSEL— Disbarment— State  Coubt— False  Affidavit  before  Unitbd 
&rATiD9  Land  Department. 

A  young  and  inexperienced  attorney  made  a  false  affidavit  in  a  proceeding  before 
the  general  land-oflice  at  Washington,  to  obtain  a  patent,  relying  on  the  assurance 
of  an  older  lawyer  that  he  could  properly  makesuch  affidavit,  which  it  was  claimed 
he  believed  to  be  technically  true  when  he  made  it.  Held,  in  a  proceeding  to  disbar 
in  the  California  court,  that  the  otfense,  not  having  been  committed  within  the  ia- 
risdiction  of  that  court,  was  to  be  considered  as  a  moral  offense  onlv,  and,  under 
the  circumstances,  might  be  attributed  to  youth  and  inexperience,  and  the  proceed- 
ings should  be  dismissed,  the  party  instituting  them  not  objecting  thereto. 

In  bank. 

Page  cfc  Eells,  for  accuser.    Roger  Johnson,  for  respondent. 

6t  the  Cou^t.  This  is  a  proceeding  to  disbar  the  respondent  for  making 
what  is  claimed  to  have  been  a  false  affidavit  in  a  proceetiing  to  obtain  a  pat- 
ent at  Washington.  Apparently  the  affidavit  was  one  which  the  respondent 
may  have  believed  to  have  been  literally  and  technically  true,  but  which  was 
morally  false,  ^nd  was,  in  effect,  an  imposition  upon  the  secretary,  with 
whom  it  was  filed.  We  have  before  had  occasion  to  condemn  the  practice 
which  is  too  common  of  making  affidavits  to  what  the  affiant  may  claim  to  be 
the  legal  effect  of  facts  not  stated.  They  are  often  simply  impositions  upon 
the  court.  In  this  case  the  respondent  was  at  the  time  young  and  inexperi- 
enced, and  relied  upon  the  svssurance  of  an  older  and  more  experienced  Iaw« 
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yer,  that  he  could  properly  make  the  affidavit.  It  was  not  really  an  act  as  an 
attorney  in  our  jurisdiction,  and  could  probably  only  be  considered  as  afiEect- 
ing  the  moral  character  of  the  respondent.  The  accuser  desires  to  have  the 
proceeding  dismissed,  saying  that  he  made  the  accusation  under  the  influence 
of  anger..  We  do  not  recognize  the  right  of  an  accuser  to  have  such  a  pro- 
ceeding dismissed;  but  having  examined  the  evidence,  we  are  inclined,  in 
view  of  all  the  circumstances,  to  attribute  the  fault,  though  a  grave  one,  to 
youth,  inexperience,  and  ignorance.    The  proceeding  is  therefore  dismissed. 


(71  Ca].  602) 

People  t.  Bush.    (No.  20,239.) 

{Supreme  Court  of  Oalifomia.    January  25,  1887.) 

1.  Criminal  Law— Change  of  Venuk— Tbawsmittino  Recoed— Pen.  Codb  Cal.  B  1036. 

The  *'  copy  of  the  record,  pleadings,  and  proceecHngs  "  required  by  Pen.  Code  Cal. 
§  1036,  to  be  tranamitted  on  change  of  venue  of  a  cause,  does  not  include  a  bill  of 
ezceptiona  taken  on  a  fornier  trial,  nor  charges  to  the  jury  given  on  such  trial. 

2.  Same— Ordering  View  in  Criminal  Case — Pen.  Code  Cal.  g  1119. 

Pen.  Code  Cal.  ^  1119,  giving  the  court  power  to  order  a  view  in  criminal  cases, 
does  not  deprive  a  defendant  of  any  constitutional  rights,  as  it  should  beconstmed 
to  contemplate  the  presence  of  defendant  and  his  counsel  at  sach  view. 
S,  Same — Ordering  View  Out  op  County— Pointing  Oct  Place. 

A  view  may  be  ordered  in  a  county  other  than  that  where  the  trial  is  had,  and  a 
person  appointed  by  the  court  to  show  the  jury  the  places  named  in  the  order  of 
the  court  may  point  out  and  name  such  places  to  them. 

4.  Same— Charge  to  Jury— Credibility  of  Witnesses. 

It  is  proper  for  the  court,  upon  a  trial  for  murder,  to  allude  to  the  fact  of  the  re- 
lationsnip  of  certain  of  defendant's  witnesses  to  him,  as  affecting  their  credibility. 

5.  Same — Homicide — Malice — Burden  op  Proof. 

If  a  homicide  is  shown,  the  law  presumes  malice,  and  the  burden  of  proving  cir- 
cumstances of  mitigation,  or  that  justify  or  excuse  it,  devolves  upon  defendant,  un- 
less the  proof  upon  the  part  of  the  prosecution  tends  to  show  that  it  only  amounts 
to  manslaughter,  or  was  justifiable. 

Coramissionera' decision.    Inbanh:. 
Appeal  from  superior  court,  San  Diego  county. 
Indictment  for  murder. 

Z.  Montgomery,  Levi  Chase,  and  W,  J.  Hunsaker,  for  appellant.  Wallaoe 
Leach,  J,  L,  Copeland,  and  E,  W.  Bendricks,  for  the  People. 

FodTE,  C.  The  defendant  appeals  from  a  judgment  of  conviction  of 
murder  in  the  second  degree,  and  from  an  order  refusing  him  a  new  trial, 
made  in  the  superior  court  of  San  Bernardino  county.  He  had  been  pre- 
viously tried  upon  the  charge  of  murder,  and  convicted  in  the  superior  court 
of  San  Diego  county  of  tliat  crime,  in  the  first  degree,  and  on  appeal  to  this 
court  the  judgment  rendered  against  him  was  reversed.  10  Pae.  Rep.  169. 
Thereupon  he  obtained  a  change  of  the  place  of  trial  of  his  cause  to  the  first- 
named  county.  He  now  claims  that  the  superior  court  of  that  county  did  not 
have  jurisdiction  to  try  him,  for  the  reason,  as  he  alleges,  that  the  certified 
transcript  of  the  record  sent  from  San  Diego  county,  on  the  change  of  venue 
to  San  Bernardino  county,  did  not  contain  certain  bills  of  exception  taken  on 
the  trial  of  the  case  in  the  former  county,  for  purposes  of  appeal  to  this  court, 
nor  certain  charges  given  to  the  jury  on  the  former  trial  by  the  judge  oi  the 
court  then  trying  the  cause.  This  position  is  not  tenable.  Such  papers  were 
not  essential  to  give  the  superior  court  of  San  Bernardino  county  jurisdiction 
to  try  the  defendant  on  the  charge  alleged  against  him.  They  are  not,  in  the 
contemplation  of  the  statute,  a  part  of  the  "record"  necessary  to  be  trans- 
mitted on  a  change  of  the  place  of  trial  of  such  a  cause  de  novo.  Section 
1086,  Pen.  Code. 

This  view  of  the  meaning  of  the  statute,  viz.,  that  the  words,  "copy  of  the 
record,  pleadings,  and  proceedings,"  require  the  transmission,  on  change  of 
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the  venue  of  a  cause,  only  sncli  papers  as  may  be  essential  to  the  proper  trial 
of  the  defendant's  case  de  novo,  is  strengthened  by  the  presence  Jn  the  statute 
of  the  words  "including  the  undertakings  for  the  appearance  of  the  defend- 
ant and  witnesses."  >As  the  undertakings  might,  in  a  certain  contingency, 
be  necessary,  those  words  relating  to  them  were  evidently  added  out  of  abund- 
ant caution,  so  that  not  only  the  papers  necessary  to  the  proper  trial  of  the 
defendant  should  be  in  the  record,  but  also  any  papers  which  might  be  con- 
tingently necessary  if  forfeitures  of  the  undertakings  should  be  desired.  If 
the  words  first  cited  meant  to  include  the  papers  for  wliich  tlie defendant  con- 
tends, the  addition  of  the  latter  words  would  have  been  entirely  superfluous; 
and  we  must  tlierefore  conclude  that  the  legislature  enacting  the  statute 
placed  that  construction  on  the  language  first  mentioned,  which  we  feel  con- 
strained to  do. 

We  are  also  of  opinion  that  it  was  within  the  jurisdiction  of  the  trial  court 
to  make  the  order  for  the  view  by  the  jury  of  the  place  where  "the  offense  is 
charged  to  have  been  committed,  or  in  which  any  material  fact  occurred," 
under  section  1119  of  the  Pemil  Code.  Nor  do  we  perceive  any  error  arising 
from  the  taking  of  that  view.  Section  1119  of  the  Penal  Code  confers  the 
right  on  any  superior  court  in  this  state,  in  the  exercise  of  a  sound  discretion, 
to  cause  a  view  to  be  taken,  by  a  jury  trying  a  criminal  cause,  of  any  "place 
in  which  the  offense  is  charged  to  have  been  committed,  or  in  wliich  any  other 
material  fact  occurred,"  and  this  right  is  there  given,  whether  the  place  or 
places  to  be  viewed  lie  in  the  county  where  the  cause  is  then  on  trial,  or  in 
any  other  county  of  this  state.  This  right,  thus  given  clearly  and  without 
limitation,  is  not,  as  we  think,  in  any  way  in  conflict  with  the  provisions  of 
section  6  of  article  6  of  our  state  constitution.  We  have  formerly  lield  that 
the  statute  contemplates  the  presence  of  the  defendant  and  his  counsel  at  such 
view,  in  order  that  he  may  not  be  deprived  of  any  of  his  constitutional  rights 
to  be  confronted  by  witnesses  against  him,  and  to  appear  and  defend  in  per- 
son and  with  counsel,  and  to  that  opinion  we  still  adhere.  People  v.  Bush, 
10  Pac.  Hep.  169. 

The  objection  made  that  Thomas  Bundy,  the  person  appointed  by  the  court 
to  show  the  jury  the  places  named  in  its  order  for  the  "view,"  pointed  out 
and  named  such  places  to  the  jury,  is  without  merit,  for  we  cannot  conceive 
how  he  could  have  shown  the  jury  the  two  places  which  they  were  sent  to  view 
in  any  other  way,  under  the  statute.  What  is  said  by  this  court  in  the  case 
of  People  V.  Green,  53  Cal.  60,  does  not  in  any  degree  militate  against  the 
propriety  of  such  a  method  of  procedure. 

We  perceive  no  merit  in  the  point  that  the  court  erred  in  not  forcing  the 
prosecution  to  introduce,  as  its  own,  three  of  the  defendant's  witnesses,  Maud 
and  Cora  Parsons,  his  nieces,  and  Albert  Bush,  his  son. 

It  is  insisted  that  the  eleventh  and  twelfth  instructions  asked  by  the  defense, 
and  refused,  ought  to  have  been  given. 

The  court  in  its  general  charge,  upon  the  same  subject  as  that  contained  in 
said  instructions,  said:  "If  you  find  that  the  defendant  committed  the  homi- 
cide, the  law  presumes  it  to  have  been  done  with  malice,  and  the  burden  of 
proving  circumstances  of  mitigation,  or  that  justify  or  excuse  it,  devolve  upon 
him,  unless  the  proof  on  the  part  of  the  prosecution  tends  to  show  that  it  only 
amounted  to  manslaughter,  or  that  the  defendant  was  justifiable  or  excusable." 
That  was  a  clear  and  explicit  enunciation  of  the  law  on  the  point  covered  by 
the  refused  instructions,  and  the  defendant  was  not  prejudiced  by  their  re- 
fusal. 

It  is  also  assigned  for  error  that  the  court  gave  this  instruction:  "In  this, 
case  Maud  and  Cora  Parsons,  nieces  of  the  defendant,  havebeen  examined  a.« 
witnesses  in  behalf  of  the  defense.  This  is  their  right.  It  is  proper,  however, 
for  the  jury  to  bear  in  mind  the  relationship  between  them  and  the  defendant, 
and  the  manner  in  which  they  may  be  interested  by  your  verdict,  and  the 
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very  grave  interest  they  must  feel  in  it,  and  it  is  proper  for  the  jury  to  con- 
sider whether  their  position  and  interest  may  not  affect  their  credibility  or 
color  their  testimony."  By  that  instruction  the  court  simply  informed  the 
jury  of  cei-tain  facts  and  circumstances  in  the  case  before  them,  which  they 
would,  perhaps,  as  men  of  ordinary  observation,  have  been  bound  to  know, 
and  this  was  within  a  proper  latitude  of  observation  from  a  court  in  its  charge 
to  a  jury.  People  v.  Wong  Ah  Foo,  10  Pac.  Rep.  375,  377;  Bish.  Crim.  Proc. 
§§  982-1064. 

Upon  the  whole  case,  we  perceive  no  prejudicial  error,  and  the  judgment 
and  order  should  be  affirmed. 

We  concur:   Belcher,  C.  C;  Searls,  C. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  judg« 
ment  and  order  are  affirmed. 


(71  Cal.  569) 

People  ©,  Gonzales.    (No.  23,233.) 

(Supreme  Court  of  California.    January  19.  1887.) 

1.  HoMioiDifr—EviDEKCK— Declarations  of  Defendant's  Paramour. 

In  a  prosecution  for  murder,  wliere  it  appeared  that  the  deceased  suspected  de- 
fendant of  being  his  mother's  paramour,  and  that  he  was  killed  by  defendant  in  an 
affray  resulting  from  an  attempt  by  deceased  to  eject  defendant  from  thcmother's 
bouse,  held  that,  even  if  there  was  evidence  tending  to  sho^  that  the  mother  con- 
spired with  defendant  to  kill  her  son,  yet  her  declarations  regarding  the  homicide, 
made  subsequent  thereto,  in  the  at>8ence  of  defendant,  were  not  admissible  against 
defendant. 

2.  Same— Paramour's  Daughter. 

So,  also,  similar  declarations  of  a  sister  of  deceased,  are  inadmissible. 

3.  Same— Instructions — Guarding  against  Possible  Error  by  Jury. 

Defendant  held  not  entitled  to  an  instruction  that,  although  warned  by  the  sou  to 
leave  the  county,  he  cannot  be  said  to  have  voluntarily  sought  a  place  of  danger  in 
afterwards  going  to  the  mother's  house,  on  her  invitation,  and  not  thinking  there 
was  any  danger;  there  being  nothing  to  suggest  to  the  jury's  mind  the  idea  sought 
by  this  instruction  to  be  excluded. 

4.  Same — Self-Defense— Instruction. 

An  instruction  that  "a  defendant  cannot,  in  any  case,  just,|fy  killing  another  by 
a  pretense  of  necessity,  unless  he  was  wholly  without  fault  in  bringing  that  neces- 
sity on  hiniself,"  is  erroneous. 

6.  Same — Necessity. 

An  instruction  that  "the  necessity  must  be  apparent,  actual,  imminent,  absolute, 
and  unavoidable,"  is  contradictory  and  misleading. 
d.  Same— Duty  to  Avoid  Encounter. 

A  man  who  expects  to  be  attacked  is  not  always  bound  to  employ  all  the  means 
in  his  power  to  avert  the  necessity  of  self-defense. 

7.  Same — Danger — Defendant's  Belief. 

To  render  a  homicide  justifiable  on  the  ground  of  self-defense,  not  only  must  de- 
fendant be  in  apparently  imminent  danger,  but  he  must  believe  that  he  is  so. 

8.  Same — Means  of  Defense— Defendant's  Belief. 

An  instruction  excluding  from  the  jury  the  consideration  of  the  question  whether 
or  not  defendant  had  apparently,  to  his  com  prehension  as  a  reasonable  man,  the 
means  at  hand  to  avoid  killing  deceased,  wltnout  incurring  imminent  danger  of 
gre&t  bodily  harm,  is  erroneous. 

Commissioners'  decision.    In  bank. 
Appeal  from  superior  court,  Del  Norte  county. 
Indictment  for  murder.    Defendant  convicted,  and  appeals. 
R,  W.  Miller  and  H.  Q.  Knox,  for  appellant.    The  Attorney  General,  for 
the  People. 

FooTE,  C.  The  defendant  was  convicted  of  murder  in  the  first  degree. 
From  the  judgment  therein,  and  an  order  denying  him  a  new  trial,  he  has 
appealed.     His  first  contention  is  that  the  court  erred  in  allowing  the  state- 
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inents  of  a  Miss  Umpblet,  and  of  her  little  daughter,  (made  to  divers  persons 
after  the  alleged  crime  had  been  committed  by  the  defendant,  and  when  he 
was  not  present,)  to  be  given  in  evidence  by  those  who  had  heard  Miss  Urn- 
phlet  and  the  daughter  make  them. 

The  declarations,  as  detailed  by  Dr.  Thor worth,  at  page  40  of*  the  trans- 
cript, were:  "Miss  Umphlet  [that  is,  the  deceased's  mother]  appeared  at  tlie 
door,  was  there,  and  some  others.  I  asiced  them  to  move  the  man  into  the 
house.  The  door  was  closed,  and  it  seemed  rather  strange  that  his  mother 
was  not  by  him.  I  knew  nothing  of  the  facts  of. the  matter.  I  opened  the 
door,  and  she  appeared.  I  asked  if  she  had  any  objection  to  having  the  in- 
jured man  brouglit  into  the  house.  She  said  that  she  had  no  particular  ob- 
jection, but  that  she  would  not  remain  there;  she  would  leave«  I  told  her  I 
did  not  care  where  she  went,  so  that  the  boy  was  brought  into  the  house. 
She  afterwards  returned,  after  an  hour  or  two,  and  remained  there  all  night." 

"By  Lewis  Lock  wood,  on  page  84:  "Yes;  she  [that  is.  Miss  Umphlet]  said 
tliat  first  she  asked  her  daughter  what  she  was  doing  there.  She  told  her  she 
had  come  to  see  me  or  Lew.  Miss  Umphlet  says:  *  The  professor  [meaning 
the  defendant]  has  shot  George,  [the  deceased,]  and  I  hope  Fi*ank  Thraine 
has  got  his  belly  full,'  " 

By  Alonzo  Winton,  at  page  95:  **In  a  very  short  time  after  I  got  up  there 
Miss  Umphlet  came  in  with  her  daug!iter.  I  told  her  there  was  nobody 
there  but  Mrs.  Storver's  little  boy  and  me.  She  asked  where  she  was,  and  I 
told  her  she  was  at,  my  house,  and  was  going  to  stay  all  night.  She  turned 
around,  and  said,  <A11  right,'  and  gave  her  head  a  toss,  and  went  out." 

By  Lillie  McVay,  at  page  97:  "Some  one  asked  her  if  George  was  dead. 
She  said  *  No.'  Joe  Otto  asked  her  if  he  soon  would  be.  She  said  she  guessed 
so.  She  then  told  us  this  story:  She  said  George  came  to  the  door.  She 
asked  who  was  there,  and  George  said,  *  Me.'  Slie  opened  the  door,  and  he 
came  in.  He  jumped  for  the  professor,  and  she  jumped  between  them.  She 
said  that  she  knew  he  would  not  shoot  her.  Slie  said  that  she  knew  if  the 
professor  ever  got  a  bead  on  him  he  would  fetch  him  'so  quick,'  (snapping 
her  fingers.)" 

By  Chauncey  Messenger,  at  pages  107,  108,  and  109:  "She  [meaning  Miss 
Umphlet]  told  me  about  the  boys  coming  there,  and  disturbing  them.  They 
were  playing  cards.  She  said  that  she  thought  the  boys  would  have  done 
better  to  have  attended  to  their  own  business,  and  cleaned  up  their  own  dirty 
work,  than  to  be  meddling  with  hers.  *  *  *  She  said  that  they  took  the 
professor  out  doors,  and  when  they  got  him  out  he  broke  loose,  and  ran  back 
in  the  house,  and  turned  around  and  shot  George.  *  *  *  She  said  that 
she  thought  it  was  a  good  thing  that  it  happened;  that  it  would  learn  people 
to  keep  their  nose  out  of  other  people's  business;  and  that  the  professor  did 
right,  she  thought,  because  he  had  been  told  by  the  officer  not  to  leave;  that 
he  did  not  have  to  leave,  and  that  she  did  not  think  that  they  could  do  any- 
thing with  him.  •  *  *  She  did  not  say  she  had  another  pistol.  I  was 
talking  to  her  about  the  way  she  was  talking  around  the  house.  I  told  her 
she  had  better. go  a  little  slow,  and  kind  of  behave  herself;  that  she  might  be 
arrested  herself.  She  threatened  to  put  me  out  of  the  house,  and  called  me 
some  pretty  rough  names.  I  told  her  she  had  better  behave  herself,  that  she 
was  liable  to  get  into  trouble  Iierself .  She  said  that  she  was  not  afraid  of  the 
sons  of  bitches;  that  she  was  heeled  herself." 

By  Pat  Gay.  at  pages  111,  112:  "When  1  got  there  Frank  Thraine  was  cry- 
ing around  there,  and  she  called  him  a  bellowing  calf,  and  told  him  he  ought 
to  be  locked  up  in  the  cooler.  She  said  she  knew  if  the  professor  ever  got  a 
bead  on  one  of  them  he  would  catch  him.  lie  had  been  a  soldier,  or  some- 
thing like  that.  That  was  after  I  went  into  the  house.  Somebody  said  that 
'  hanging  was  too  good  for  her,'  and  she  said  she  knew  where  another  pistol 
was,  and  some  of  them  would  get  it  if  they  didn't  watch  out." 
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By  LisSzie  Higgins,  at  page  129:  "She  came  in  and  asked  for  a  bed,  and 
LiUie  told  her  that  she  could  not  give  her  a  bed  until  her  mother  came.  She 
sat  down  and  took  off  her  things.  Joe  Otto  asked  her  how  the  trouble  be- 
gan. She  said  George  and  Frank  Thraine  came  there,  and  thev  rapped  on 
the  door.  She  asked  who  was  there,  and  George  said  it  was  him.  She  went 
and  opened  the  door,  and  they  rushed  in.  When  Frank  Thraiue  started  to 
come  in  she  pushed  the  door  to  keep  him  out.  George -came  in  with  a  pistol 
in  his  hand.  She  got  between  him  and  the  professor,  and  told  him  not  to 
shoot,  but  he  shot  a  bullet  through  the  floor.  Frank  Thraine  got  hold  of  the 
professor,  and  pulled  him  through  the  door.  While  they  were  out  there,  pro- 
fessor got  a  bead  on  him,  and  she  said  he  brouglit  him  down  as  quick  as  that, 
(snapping  her  fingers.)" 

By  James  Trimble,  at  page  141:  ''I  did  not  hear  Miss  Umphlet  say  any- 
thing about  it.  At  another  time  the  little  girl  came  into  the  house,  just  after 
the  shooting  where  I  was,  and  says:  'I  think  they  have  killed  my  brother; 
the  professor  shot  poor  George.^  Then  she  said  they  came  pretty  near  shoot- 
ing me.  She  said  the  bullet  went  about  so  far  from  me,  and  siie  held  up  her 
hands  about  that  far  apart.  This  happened  before  I  went  out  of  my  brother^s 
house."    He  stated  the  same,  in  substance,  when  recalled,  at  page  185. 

According  to  the  record,  the  deceased,  George  Kirk  ham,  was  the  son  of  the 
person  called  Miss  Umphlet.  She  had,  before  the  killing,  been  divorced  from 
her  husband,  and  had  but  lately  moved  into  the  dwelling  where  she  resided 
at  the  time  of  the  homicide.  It  seems  that  certain  remits  had  reached  the 
ears  of  the  son  relative  to  a  supposed  intimacy  between  his  mother  and  the 
defendant;  that,  indignant,  as  may  be  supposed,  at  that  which  he  believed 
was  the  guilty  conduct  of  the  pair,  the  son  had  determined,  in  conjunction 
with  a  companion,  one  Frank  Thraine,  to  put  a  stop  to  the  disgraceful  con- 
duct which  he  believed  existed,  and  that  the  defendant  was  warned  by  one 
or  both  of  the  companions  to  leave  the  town  where  he  was  then  residing,  and 
visiting  Miss  Umphlet;  that  he  sought  advice  of  an  officer,  who  told  him  he 
had  a  right  to  stay  where  he  was;  that  he  did  stay,  and  procured  a  pistol,  as 
he  claims,  for  purposes  of  self-defense;  that  the  two  young  men,  Kirkham 
and  Thraine,  came  at  night  to  Miss  Umphlet's  house,  one  of  them  (Kirk- 
ham) with  a  pistol  in  his  hand,  and  ordered  the  defendant  to  leave,  which  he 
proceeded  to  do,  aided  in  his  retirement  by  Thraine,  who  held  him  by  the  hair 
and  conducted  him  to  the  gate;  that  there  he  got  loose,  and  ran  back  to  the 
house,  where  he  shot  the  deceased. 

There  is  evidence  in  the  record  tending,  in  some  degree,  to  show  that  such 
a  connection  existed  between  the  defendant  and  the  deceased's  mother,  Miss 
Umphlet,  as  he  (Kirkham)  .apprehended.  There  is  also  evidence  tending  to 
show  that  the  defendant  armed  himself  expecting  an  attack  from  those  par- 
ties, and  went  to  the  house  of  Miss  Umphlet  supposing  it  might  be  made  on 
him  there.  There  were  also  facts  and  circumstances  developed  in  evidence 
which  tended  to  prove  that  Miss  Umphlet  knew  of  the  defendant's  intentions, 
and  did  not  dissuade  him  from  putting  them  into  execution,  but  rather  en- 
couraged him. 

It  was  perhaps  desired  by  the  prosecution  to  bring  out  f  jilly  before  the  jury 
the  fact  that  Miss  Umphlet  was  the  paramour  of  lier  son's  slayer,  and  that 
she  sympathized  with  him  rather  than  her  son,  and  approved  of  the  killing  of 
the  latter.  For  this  purpose  they  may  have  sought  to  show  the  acts  and  dec- 
larations of  Miss  Umphlet  after  the  killing,  and  when  the  defendant  was 
not  present.  A  portion,  ajb  least,  of  the  several  statements  of  the  above- 
named  witnesses,  narrating  as  they  did  the  alleged  declarations  of  Miss 
Umphlet,  certainly  tended  to  exhibit  her  and  the  defendant,  as  regarded  their 
relations,  in  no  enviable  light  before  the  jury,  and  as  both  being  hostile  to 
the  deceased,  and  we  cannot  say  that  they  may  not  have  proved  prejudicial 
to  the  defendant.  Miss  Umphlet  was  not  a  witness  before  the  jury,  and  her 
V.  12p.no. 17— 50 
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alleged  declarations,  being  made  after  the  full  accomplishment  of  the  homi- 
cide, were  not  a  part  of  the  res  gestce.  Even  admitting  that  other  evidence 
in  the  record  tended  to  demonstrate  that  she  had  conspired  with  the  defend- 
ant unjustifiably  to  slay  George  Kirkham,  yet  her  narrations  (made  aftet  the 
crime  with  which  the  former  was  charged,  had  been  fully  consummated) 
were  not  admissible  against  him.  Prejudicial  error  was  therefore  committed 
in  allowing  them  to  go  to  the  jury.  People  v.  English^  52  Cal.  212;  People 
V.  Aleck,  61  Cal.  137-139. 

The  daughter's  statement,  made  after  the  killing,  and  without  the  presence 
of  the  defendant,  and  related  by  Trimble,  was  not  admissible;  it  was  mere 
hearsay. 

The  defendant  further  complains  that  two  of  the  instructions  which  he 
asked  to  be  given  by  the  court  to  the  jury  were  refused.   They  are  as  follows : 

"If  the  jury  find  from  the  testimony  that  at  the  time  of  the  killing  of  de- 
ceased the  defendant  had  been  assailed  by  the  deceased  and  one  Thraine,  in  a 
violent  and  threatening  manner,  and  that  deceased  at  the  time  of  the  assault 
held  in  his  hand  a  deadly  weapon,  to- wit,  a  revolver,  and  if  you  find  that 
such  assault  was  made  with  intent  to  forcibly  evict  the  defendant  from  the 
house  of  Ellen  Umphlet,  where  the  killing  was  done,  then  I  charge  you  that 
such  assault  was  unlawful;  and,  if  the  circumstances  attending  it  were  such 
as  to  cause  a  reasonable  man  to  believe  that  he  was  in  danger  of  receiving 
great  bodily  injury  at  the  hands  of  his  assailant,  then  I  charge  you  that  he 
was  justifiable  in  taking  the  life  of  his  assailant." 

"If  the  jury  find  from  the  testimony  that  defendant  had  been  warned  to  leave 
the  county  of  Del  Korte,  or  any  place  within  said  county,  and  that  he  subse- 
quently made  diligent  inquiry  as  to  the  existence  of  danger,  and  from  sucL 
investigation  reasonably  believed  that  he  had  no  occasion  to  fear  assault,  and 
that  defendant  acted  in  good  faiths  upon  such  reasonable  belief,  then  I  charge 
you  that  the  visiting  of  the  house  of  Ellen  Umphlet,  upon  her  invitation,  was 
not  an  unlawful  act,  and  that  a  person  acting  under  such  circumstances  ca^- 
not  be  said  to  have  voluntarily  sought  a  place  of  danger." 

In  the  first  instruction  the  jury  were  not  told,  as  they  should  have  been, 
that  they  must  be  of  opinion,  from  the  evidence,  that  the  defendant  believed 
he  was  in  imminent  danger  of  death,  or  some  great  bodily  harm,  then  about 
to  be  done  him  at  the  moment  of  the  killing  by  his  assailants;  for  it  is  not 
enough  that  the  jury  may  believe  one  killing  his  adversary  has  an  apparent 
and  reasonable  ground  then  and  there  to  apprehend  great  bodily  harm  or  death 
at  the  hands  of  his  adversary;  they  must  further  be  of  opinion,  from  the 
evidence  before  them,  that  the  defendant  entertained  such  belief,  and  acted 
upon  it.  . 

The  defendant  seems  to  be  of  opinion  that  his  second  instruction  should  have 
been  granted,  because,  as  he  claims,  the  prosecution  had  shown  in  evidence 
that  the  defendant  had  been  warned  by  the  deceased  and  Thraine  to  leave  the 
county,  and  had  not  done  so,  and  had  gone  to  Miss  Umphlet's  house  in  defi- 
ance of  such  order;  and  that  in  consequence  of  such  evidence  the  jury,  with- 
out such  an  instruction  as  he  sought,  might  have  been  led  into  the  error  of 
believing  that  the  defendant,  in  not  obeying  the  order  and  going  to  Miss 
Umphlet's,  unlawfully  sought  the  difliculty.  There  was  no  charge  of  the 
court  given  upon  its  own  motion,  or  by  request  of  the  prosecution,  which  in- 
structed the  jury  that  such  was  the  law,  and  we  cannot  conceive  how  any 
man  of  ordinai7  intelligence  could  be  otherwise  led  to  such  a  belief  as  a  jury- 
man. The  instruction  was  also  quite  obscure  in  its  language,  enunciated  no 
clear  proposition  of  law,  and  was  calculated  to  mislead  the  jury. 

The  defendant  further  urges  upon  our  attention,  as  an  improper  act  com- 
mitted by  the  trial  court  to  his  prejudice,  the  granting,  over  his  objection,  of 
instructions  propounded  by  the  prosecution,  and  numbered  seventh,  eighth* 
tenth,  eleventh,  fourteenth,  sixteenth,  seventeenth,  eighteenth,  nineteenth. 
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The  tenth  instruction  does  not  enunciate  a  correct  proposition  of  law,  where 
it  declares  that  one  "cannot  in  any  case  justify  killing  another  by  a  pretense 
of  necessity,  unless  he  was  wholly  without  fault  in  bringing  that  necessity  on 
himself;"  for  cases  may,  and  frequently  do,  occur,  in  which  the  aggressor,  al- 
though primarily  in  fault,  has  really  and  in  good  faith  sought  to  avoid  fur- 
ther conflict  before  the  mortal  blow  was  given;  and  when  this  is  apparent, 
and  he  slay  his  antagonist  in  the  necessary  defense  of  his  own  life,  be  is  not 
guilty  of  any  crime. 

The  seventeenth  instruction,  in  the  first  sentence  thereof,  which  reads  thus: 
'*But  the  necessity  must  be  apparent,  actual,  imminent,  absolute,  and  unavoid- 
able,*'— is  contradictory  and  misleading.  It  should  have  been  expressed  in 
the  following  or  like  language:  "But  the  necessity  must  be  actually  or  ap- 
parently imminent,  absolute,  and  unavoidable.''  For  it  is  not  necessary  that 
a  defendant  should  show  that  danger  to  him  of  loss  of  life,  or  danger  of  some 
great  bodily  harm  then  about  to  be  done  him,  actually  existed;  for  actual, 
real,  and  imminent  danger,  to  his  comprehension  as  a  reasonable  man,  is  snfii- 
cient.    People  v.  Anderson,  44  Cal.  65-69. 

The  eighteenth  instruction  excludes  from  the  jury  the  consideration  of  the 
proposition  whether  or  not,  from  the  evidence,  the  defendant  had  apparently, 
to  his  comprehension  as  a  reasonable  man,  the  means  at  hand  to  avoid  kill- 
ing the  deceased,  without  incurring  imminent  danger  of  losing  his  own  life, 
or  imminent  danger  of  having  great  bodily  harm  done  to  his  person. 

The  nineteenth  instruction  is  clearly  wrong.  A  man  who  expects  to  be 
attacked  is  not  always  compelled  to  employ  all  the  means  in  his  power  to 
avert  the  necessity  of  self-defense,  before  he  can  exercise  the  right  of  self- 
defense;  for  one  may  know  that  if  he  travels  along  a  certain  highway  be  will 
be  attacked  by  another  with  a  deadly  weapon,  and  be  compelled  in  se}f-de« 
fense  to  kill  his  assailant,  and  yet  he  has  the  right  to  travel  that  highway, 
and  is  not  compelled  to  turn  out  of  his  way  to  ajVoid  the  expected  unlawful 
attack.  Id  this  case  the  defendant  had  a  right  to  go  to  Miss  Umphlet's  house, 
if  invited  there  by  her,  even  if  he  expected  there  to  be  attacked,  and  the  fact 
that  he  did  go  there  did  not,  of  itself,  taice  away  from  him  the  right  of  self- 
defense,  if  unlawfully  attacked. 

The  other  instructions  assailed  as  incorrect  are  neither  so  accurate  or  in- 
telligible as  they  might  well  have  been,  but  they  are  not  so  cleajly  erroneous, 
when  taken  in  connection  with  the  rest  of  the  charge,  as  to  demand,  on  that 
account  alone,  the  reversal  of  the  judgment  and  order.  Yet,  for  the  reasons 
heretofore  given,  they  should  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur:  Belcher,  C.  C;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 


Shipman  and  others  v.  Superior  Court,  etc.    (No.  11,985.) 

{Supreme  Court  of  OaJi/omta.    January  28,  1887.) 

IkJUWCTION— RBVER8AL  OF  JUDGMENT  ON  DeMURRKR— AMENDED  COMPLAINT— EFFECT  OF. 

Where  a  temporary  injunction  is  granted  on  a  complaint  suljseqnentl}' held  in- 
sufficient on  appeal,  an  amended  complaint  operates  to  continue  the  injunction  ob- 
tained previously. 

Department  1. 

Application  for  a  writ  of  prohibition  to  restrain  proceedings  in  the  court  be- 
low for  an  alleged  contempt  in  violating  a  preliminary  injunction  issued  in  the 
case  of  Roman  Catholic  Archbishop  v.  Shipman,  Upon  an  appeal  taken  in 
that  case,  (11  Pac.  Rep.  343,)  the  decision  of  the  court  below,  overruling  the  de- 
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murrer  to  the  complaint,  was  reversed,  and,  after  filing  the  remiUiturf  an 
order  was  made  and  entered  by  the  court  below,  sustaining  the  demurrer  to 
the  complaint.  Plaintiff  in  that  action,  by  leave  of  court,  then  filed  an 
amended  complaint,  but  did  not  apply  for  or  obtain  any  order  reviving  or  re- 
newing the  injunction,  and  no  other  injunction  was  issued.  Subsequently  an 
order  of  sale  was  made  in  the  action,  and  placed  in  the  hands  of  the  sheriff  by 
Mr,  Wood,  attorney  for  Alice  Borland.  The  property  was  advertised  for  sale. 
Application  was  then  made  by  plaintiff  in  the  case,  and  granted,  that  Wood 
show  cause  why  he  should  not  be  punished  for  contempt  in  violating  the  in- 
junction issued  at  time  of  commencing  suit.  Petitioners  herein  claimed  that 
the  reversal  of  the  judgment  set  aside  the  temporary  injunction,  and  from  the 
time  of  the  entry  of  tiie  order  in  the  superior  court,  the  case  stood  without 
any  restraining  order  or  bond ;  respondents,  that  the  injunction  is  still  in  force, 
notwithstanding  the  reversal  of  the  judgment. 
/.  C  Bates,  for  petitioners.     Wilson  <fe  Wilson,  for  respondents. 

By  the  Court,    Application  denied,  on  authority  of  Barber  v.  Reynolds, 
33  Gal.  497. 


(71  Cal.  6U) 

People  v.  Demotjsset.    (No.  20,253.) 
{Sujyrerne  Court  of  OuHfomia.    January  29,  1887.) 

1.  Abduction— Defense— Unchaste  Conduct  op  Child — Pen.  Code  Cal.  g  267. 

The  gist  of  the  offense  of  abduction  of  a  female  under  the  age  of  18  for  the  purpose 
of  prostitution,  under  Pen.  Code  Cal.  J  2G7,  is  the  taking  away  of  tlie  child  against 
the  will  of  the  person  having  lawful  charge  of  her,  and  it  is  no  defense  that  the 
child  has  previously  been  guilt^*^  of  unchaste  conduct,  and  evidence  ot  such  conduct 
is  not  admissible. 

2.  Same— Taking  by  Force— Inducement. 

To  constitute  the  crime  of  abduction,  under  Pen.  Code  Cal.  ?  267.  it  is  not  neces- 
sary that  the  taking  should  be  by  force,  but  it  will  be  sufficient  f  the  child  was  in- 
duced by  the  defendant  to  leave  the  custody  of  her  mother. 

3.  Same— Evidence. 

In  an  indictment  for  abduction  under  Pen.  Code  Cal.  J  267,  where  the  girl  ab- 
ducted testified  that  the  defendant  suggested  to  her  that  she  should  leave  home, 
because  he  was  afraid  that  her  mother  would  find  out  the  relations  existing  between 
the  defendant  and  her.  and  that  she  should  leaveon  the  false  pretense  that  herstep- 
father  was  trying,  or  had  tried,  to  have  sexual  intercourse  with  her,  and  that  she 
left  home  solely  on  the  stjggestion  and  in  consequence  of  the  threats  of  the  defend- 
ant, jand  the  girl's  mother  testi fieri  that  she  consented  to  the  girl  going  away  from 
home  on  account  of  this  charge,  and  that  the  defendant  supported  its  truth,  evi- 
dence that  the  girl  had  in  fact  had  sexual  intercourse  is  immaterial,  as  bearing  solely 
on  a  collat-eral  question,  and  therefore  inadmissible.    Paterson,  J.,  dissenting. 

4.  Criminal  Law— Trial— Instructions— General  Charob— Particular  Point. 

Where  the  court  has  charged,  in  general  terms,  that  if  the  jury  find  that  any  wit- 
ness has  willfully  sworn  falsely  upon  any  material  point,  the  entire  testimony  of 
such  witness  is  to  be  distrusted,  it  need  not  instruct  the  jury  that  testimony  upon 
a  particular  point  is  material,  and  that,  if  a  certain  witness  has  sworn  falsely  upon 
that  point,  his  entire  testimony  is  to  be  distrusted. 

In  bank.    Appeal  from  superior  court,  Los  Angeles  county. 
Indictment  for  abduction  under  Pen.  Code  Cal.  §  267. 
Lucien  8haw  and  James  M.  Damron,  for  appellant.     Geo,  A,  Johnson^ 
Atty.  Gen.,  for  the  People. 

By  the  Court.  The  defendant  was  convicted  of  the  crime  of  abduction 
for  the  purposes  of  prostitution,  and  sentenced  to  serve  a  terra  of  five  years 
in  the  state  prison,  under  section  267  of  the  Penal  Code,  which  reads  as  fol- 
lows: "Every  person  who  takes  away  any  female  under  the  age  of  eighteen 
years,  from  her  father,  mother,  guardian,  or  other  pei*son  having  the  legal 
charge  of  her  person,  without  their  consent,  for  the  purpose  of  prostitutiooi 
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is  punishable  by  impriBonment  in  the  state  prison  not  exceeding  five  years, 
and  a  fine  not  exceeding  one  thousand  dollars/* 

The  court  instructed  the  jury  as  follows:  "If*  from  the  evidence,  the  jury 
believe  that  Augustine  Coela  was  a  female  child  under  eighteen  years  of  age, 
in  the  legal  charge  of  her  mother,  and  that  the  defendant  took  her  away,  as 
alleged  in  the  information,  for  the  purpose  of  prostitution,  they  should  find 
the  defendant  guilty  as  charged." 

It  is  claimed  that  this  instruction  is  erroneous  because  it  omits  the  ele> 
ment  of  the  previous-chaste  character  of  the  female,  and  because  it  does  not 
inform  the  jury  that  the  taking  must  have  been  without  the  consent  of  the 
parent.  It  will  be  observed  thai  the  section  says  nothing  about  the  chastity 
of  the  female.  The  law  is  intended  to  protect  the  cliaste  and  reclaim  the  err- 
ing; to  protect  parents  and  guardians  in  their  custody  and  care  of  minor  fe- 
males, witliout  regard  to  the  character  of  such  female  for  chastity,  and  the 
family  from  sorrow  and  disgrace.  We  are  not  disposed,  in  the  construction 
of  this  section,  to  interpolate  any  phrase  that  will  detract  from  its  effective- 
ness in  this  regard. 

In  other  portions  of  its  charge  the  court  said  to  the  jury:  "Before  you  can 
convict  the  defendant,  you  must  be  satisfied,  to  amoral  certainty,  not  only 
that  the  defendant  took  the  girl  away  from  her  parents  without  their  con* 
sent,  but  also  that  he  took  her  away  for  the  purpose  of  prostitution.  The 
word  '  prostitution^  in  the  statute  does  not  mean  sexual  intercourse  with  some 
pHrticnlar  man,  or  with  one  man  only,  bu|;  it  means  to  offer  freely  and  openly, 
CO  an  indiscriminate,  common  intercourse  with  men."  This  charge,  in  con- 
nection with  the  language  of  the  instruction  objected  to, — "took  her  away  as  al- 
leged in  the  information," — ^is  a  sufllcient  answer  to  the  second  ground  of  ob- 
jection . 

The  court  further  instructed  the  jury:  "The  law  does  not  require  that  the 
taking  must  be  by  force.  If  the  child  was  induced  by  the  defendant  to 
go  away  from  the  custody  and  care  of  her  mother,  it  is  a  sufficient  taking 
away  under  tlie  statute* "  It  is  said  that  this  instruction  is  erroneous,  in  that  it 
leaves  out  of  the  case  all  question  of  the  character  of  the  inducements,  and 
does  not  even  require  that  they  should  have  been  used  fraudulently.  We 
think  that  the  instruction,  read  in  connection  with  the  preceding  instruc- 
tion, was  correct.  The  court  immediately  before  had  said  to  the  jury:  "The 
gist  of  this  offense  is  the  taking  away  of  the  child  against  the  will  of  the 
person  liaviug  lawful  charge  of  her  for  the  purpose  of  prostitution."  It 
is  seldom  possible  for  the  court  to  give  the  whole  law  of  the  case  to  the  jury 
in  one  sentence.  The  charge  must  be  read  in  its  entirety.  In  this  instruc- 
tion the  court  simply  said  to  the  jury  that  a  physical  carrying  away  is  not  re- 
quired to  constitute  the  taking,  but  that  inducements  are  sulRcient. 

The  girl  had  given  evidence  to  the  effect  that  the  defendant  had  adminis- 
tered drugs  to  her  in  order  to  cause  her  to  submit  to  sexual  intercourse,  some 
days  prior  to  the  time  of  the  alleged  abduction.  The  court  was  asked  by  the 
defendant  to  instruct  the  jury  that  this  alleged  giving  of  drugs  was  material, 
and  that,  if  she  testified  falsely  upon  that  point,  she  was  to  be  distrusted  its 
to  her  whole  testimony.  The  court  refused  to  give  such  instruction,  on  the 
ground  that  it  was  calculated  to  mislead  tlie  jury,  and  was  not  supported  by 
the  evidence.  The  court,  however,  did  instruct  the  jury:  "If  you  find  that 
any  witness  has  willfully  sworn  falsely  upon  any  material  point,  then  the  en- 
tire testimony  of  such  witness  is  to  be  distrusted."  We  think  this  was  suffi- 
cient. The  jury  may  or  may  not  have  considered  the  conduct  of  the  defend- 
ant, on  the  occasion  referred  to,  as  in  any  way  bearing  upon  the  question  of 
guilt  or  innocence  of  the  crime  here  charged.  The  couit  is  not  required  to 
instruct  the  jury  as  to  the  materiality  of  particular  circumstances.  The  rul- 
ing ul  the  court  on  the  admissibility  of  the  evidence  was  a  sufficient  action  on 
its  pait.    1 1  w  i  11  be  presumed  the  jury  gave  it  proper  consideration.    As  ooan- 
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sel  for  defendant  states  in  his  brief;  "The  circumstance  did  not  necessarily 
prove  any  element  of  crime." 

The  defendant  offered  to  show  that  the  girl,  Augustine  Coela,  had,  prior  to 
the  alleged  abduction,  had  sexual  intercourse  with  a  number  of  men.  The 
offer  was  rejected,  and  an  exception  was  reserved.  We  are  unable  to  see  how 
such  testimony  could  be  material.  Want  of  chastity  is  no  defense,  and  if  the 
defendant  could  show  that  the  girl  made  the  first  proposal,  and  went  willingly 
with  him,  it  would  be  immaterial;  for  the  gist  of  the  offense,  as  the  court  told 
the  jury,  "is  the  taking  away  of  the  child  against  the  will  of  the  person  hav- 
ing lawful  charge  of  her,  for  the  purpose  of  prostitution." 

The  defendant  further  offered  to  show  that  the  girl  had  had  illicit  inter- 
course, from  time  to  time,  with  the  step-father,  but  the  court  excluded  it. 
The  girl  had  testified,  in  substance,  that  the  defendant  suggested  to  her  that 
she  should  leave  home,  because  he  was  afraid,  if  she  stayed  there,  her  mother 
would  find  out  what  they  had  been  doing;  and  that  she  should  leave  on  the 
false  pretense  that  her  step-father  was  trying,  or  had  tried,  to  have  intercourse 
with  her;  and  that  she  made  all  the  trouble  that  arose  on  account  of  this 
charge  beciiuse  she  was  afraid  of  the  defendant,  and  without  any  real  foun- 
dation for  it,  but  solely  on  the  suggestion  and  in  consequence  of  the  threats 
of  the  defendant.  The  girl's  mother  testified  that  she  consented  to  the  girl 
going  away  from  home  because  of  this  charge,  and  that  the  defendant  sup- 
ported, or  acquiesced  in,  the  truth  of  the  charge. 

The  defendant  claims  that  he  never  made  any  such  proposition  to  the  girl, 
but,  on  the  contrary,  that  the  girl  voluntarily  told  him  of  it,  and  that  he  wtis 
much  shocked  to  hear  it;  that  her  step-father  threatened  to  kill  her  on  account 
of  her  statement  to  her  mother  that  the  step-father  had  attempted  to  have  illi- 
cit intercourse  with  her;  and  that  he  (defendant)  assisted  her  to  get  away, 
because  the  step-father  might  kill  her. 

During  the  cross-examination  of  the  girl's  mother,  counsel  for  defendant 
proposed  to  show  that  she  (the  mother)  had  permitted  her  daughter  to  sleep 
with  the  step-father,  at  the  store,  during  seven  or  eigtit  months  in  the  year 
1885,  and  to  follow  that  up  by  showing  that  illicit  relations  existed  between 
them,  and  that  he  wanted,  at  this  point,  to  show  the  condition  of  things  that 
existed.    The  offer  was  excluded,  and  the  defendant  excepted. 

Caspar  Shaffer,  a  witness,  called  on  behalf  of  defendant,  was  asked  this 
question:  "State  to  the  jury  if,  during  the  month  of  January,  1885,  while 
you  were  at  the  shop  kept  by  yourself  and  Mr.  Lorraine,  you  saw  anything 
of  an  improper  relation  existing  between  the  witness  Augustine  Coela  and 
Mr.  Lorraine,  her  step-father."  The  question  was  objected  to,  the  objection 
sustained,  and  an  exception  t^iken  by  the  defendant. 

Defendant  offered  to  show  by  another  witness  that  Augustine  and  her  step- 
father had  had  sexual  intercourse  with  each  other  during  the  month  of  Sep- 
tember or  October.  1885.  The  same  ruling  was  made  by  the  court,  and  an 
exception  taken  by  the  defendant. 

We  see  no  error  in  the  exclusion  of  the  testimony  offered.  The  question 
to  which  it  was  addressed  was  collateral  to  the  issue  involved,  and  the  evi- 
dence was  accordingly  immaterial. 

The  evidence  supports  the  verdict. 

The  judgment  is  affirmed. 

PATEiiSON,  J.  I  dissent.  Upon  the  testimony  in  the  case  it  became  a  most 
pertinent  inquiry  for  the  jury  whether  the  girl  was  taken  by  the  defendant  to 
save  her  from  the  alleged  criminal  assaults  by  her  step-father,  or  for  the  pur- 
pose of  prostitution.  The  girl  had  said  to  her  mother  that  she  would  not  re- 
main, and  had  written  to  her  that  she  would  not  return,  because  she  was 
afraid  the  father  would  "  bother  her  again."  On  the  witness  stand  she  said 
that  her  former  statements  in  that  regard  were  untrue,  and  that  the  story  had 
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been  concocted  by  the  defendant.  On  which  occasion  did  she  tell  the  truth? 
Did  the  defendant  frighten  her  into  the  assertion  of  a  false  charge?  The 
mother  testified  that  she  heard  the  step-father  say  he  would  kill  the  girl  if  she 
told  such  things  about  him.  Did  this  threat  of  the  step-father  frighten  the 
girl  into  giving  false  testimony  by  denying  the  truth  of  the  charge  she  had 
made  ?  Upon  the  determi  nation  of  these  inquiries  m  ust  hav£  depended  largely 
the  question  of  the  defendant's  motives,  as  well  as  the  question  of  the  mother's 
consent,  and  anything  tending  to  show  which  statement  was  correct  must  be 
material.  The  conduct  which  was  imputed  to  the  step-father  was  most  un- . 
reasonable,  unnatural,  and  debased,  and  the  story  was  correspondingly  im- 
probable and  incredible.  Upon  its  face  it  carried  the  badge  of  falsity.  The 
jury  would  be  slow  to  believe  that  the  girl  ever  told  the  defendant  such  a 
story.  If,  however,  the  jury  knew,  as  a  matter  of  fact,  that  the  statement 
was  true,  and  that  the  mother  knew  it,  much  less  weight  would  be  given  to 
the  testimony  of  the  mother  and  daughter  upon  the  most  important  questions 
in  the  case,  viz.,  whether  the  girl  went  with  the  consent  of  the  mother,  and 
whether  defendant  took  her  for  the  purpose  of  Indiscriminate  prostitution. 
If  the  defense  of  the  defendant  had  been  that  he  took  the  girl  to  save  her  from 
cruel  and  inhuman  punishment,  such  as  burning  or  tying  up  by  the  thumbs, 
and  similar  questions  of  veracity  between  himself  and  the  girl  had  arisen,  can 
it  be  doubted  that  the  truth  of  the  fact  claimed  might  be  proved  to  show  that, 
however  improbable  and  incredible  his  statement  as  to  his  reasons  might  ap- 
pear to  be,  it  is  nevertheless  true?  While  lewd  conduct  is  no  defense,  it  may 
often  be  an  important  and  material  circumstance  tending  to  explain  the  tak- 
ing away,  as  well  as  to  show  the  credibility  of  the  witness  upon  some  material 
matter  to  which  she  has  testified,  and  to  explain  the  motives  of  the  defend- 
ant. I  think  that  the  evidence  offered  to  show  the  relations  existing  in  fact 
between  the  step-father  and  the  daughter  was  most  material  for  these  pur- 
poses, and  should  have  been  admitted. 


(71  Cal.  618) 

People,  etc.,  ex  reL  Gloxjgh  v.  Levy.    (Xo.  11,771.) 
{Supreme  Court  of  OcUifurnia,    January  29,  18S7.) 

1.  Appeal—Tkial  without  Jury— Conflict  of  Evidence. 

Where  a  case  has  been  tried  in  the  superior  court  without  a  jury,  and  there  la 
evidence  on  the  point  at  issue  sufficient  to  cause  a  substantial  conflict,  the  supreme 
court  will  not  reverse  the  judgment  of  the  lower  court,  even  though  it  might  ap- 
pear that  the  Anding  of  such  court  is  contrary  to  the  weight  of  the  testimony. 

2.  Evidence — Insanity — Intimate  Aoquaintanob— Discretion  of  Court. 

Where  the  sanity  of  a  person  is  in  issue,  it  is  within  the  discretion  of  the  trial 
court  to  determine  whether  a  witness  is  sufficientlj'  ao(^uainted  with  the  party  to 
enable  him  to  speak,  and  the  supreme  court  will  not  interfere  with  its  decision, 
where  there  is  no  abuse  of  discretion. 

3.  Witness— Impeaching— Foundation— Code  Civil  Proc.  Cal.  J  2062. 

Where  no  attempt  is  made  to  contradict  a  witness,  he  may  be  questioned  as  to 
previous  statements  inconsistent  with  his  testimony,  although  no  foundation  has 
been  laid  for  his  impeachment,  as  required  by  Code  Civil  Proc.  Cal.  J  2052. 

In  bank.     Appeal  from  superior  court,  city  and  county  of  San  Francisco. 
Qtio  warranto, 

Langhome  cfe  Miller^  for  appellant.  C,  L,  Ackeiinan  and  David  McClure, 
for  respondent. 

Paterson,  J.  This  is  an  action,  in  the  nature  of  quo  wanunto,  to  oust 
the  defendant  from  the  office  of  judge  of  the  superior  court  in  and  for  the 
city  and  county  of  San  Francisco,  into  which  it  is  alleged  he  has  intruded, 
and  to  reinstate  the  relator  therein.  The  relator  was  elected  to  said  otfice  for 
the  term  of  six  years  from  and  after  the  first  Monday  of  January,  1883. 
After  his  election  he  duly  qualified  as  such  judge,  took  possession  of  and  held 
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the  office  until  the  twenty-eighth  day  of  August,  1885.  On  the  eleventh 
day  of  August*  1885,  the  relator  signed  and  delivered  to  one  McGourtney,  his 
court-room  clerk,  and  instructed  him  to  deliver  to  the  governor,  the  following 
paper. 

"jTo  His  Excellency,  George  Stonemaiif  Chvemor  of  Calif omia — Dbab 
Sir:  I  herewith  tender  you  ray  resignation  as  superior  judge  of  the  city  and 
county  of  San  Francisco,  state  of  California.  Failing  health  will  no  longer 
permit  me  to  perform  the  duties  thereof. 

Respectfully  yours,  P.  M.  Clough,  Judge." 

McCourtney  handed  the  document  to  Mrs.  Clough,  who  thereafter  deli vered 
the  same  to  T.  J.  Clunie,  by  whom  it  was  delivered  to  Gov.  Stoneman  on  or 
about  the  twenty-eighth  of  August,  1885.  Appellant  claims  that  at  the  time 
said  resignation  was  signed,  and  thereafter,  until  it  was  delivered  to  the  gov- 
ernor, the  relator,  Clough,  was  insane,  and  that  his  acts  in  relation  to  said 
resignation  are  void;  and  this  is  the  principal  ground  of  contention  on  this 
appeal. 

The  cause  was  tried  before  the  superior  court,  sitting  without  a  jury,  and 
the  court  found  as  facts  ''(14)  that  said  relator  was,  on  the  said  eleventh  day 
of  August,  1885,  and  at  the  time  of  making  and  delivering  the  said  resigna- 
tion, in  a  fit  and  proper  condition  for  the  proper  transaction  and  understand- 
ing of  business,  ana  he  was  at  the  said  time  of  sound  mind  and  memory;"  **(20) 
that  at  the  time  of  signing  said  resignation  said  relator  well  knew  the  purpoit 
and  effect  of  the  same,  and  did  voluntarily  sign  said  resignation;*'  "(22)  that 
said  relator  was,  at  the  time  of  the  delivery  aforesaid,  of  sound  mind,  and 
well  able  to  understand  the  effect  of  his  said  act  of  delivery." 

It  is  claimed,  however,  by  appellant,  tliat  said  findings  are  not  supported 
by  the  evidence. 

Mr.  McCourtney,  the  relator's  court-room  derk,  of  whom  it  is  alleged  in 
the  complaint  that  *'the  relator  reposed  great  confidence  in  his  truthfulness 
and  friendship,"  testified  as  follows:  '*!  did  not  notice  anything  wrong  with 
him.  He  talked  the  same  that  day  [August  11th]  as  he  did  in  his  court- 
room. I  have  observed  the  conduct  of  Judge  Clough  in  his  court-room  during 
the  time  that  I  have  been  there,  and  have  known  him  for  three  or  four  years. 
He  talked  the  same  that  day  as  he  did  in  his  court-room.  I  did  not  see  any 
difference,  lie  signed  the  state  demands  also,  besides  the  city  warrants.  I 
am  very  familiar  >vith  his  handwriting  and  his  signature.  I  can  see  no  dif- 
ference in  the  signature  on  the  warrants  here  shown  and  the  signatures  in 
the  court-room.  He  signed  the  word  *  Judge*  at  the  bottom.  1  did  not  ask 
him  to  sign  it.  He  put  it  there  of  his  own  volition.  He  said:  *  Now,  I  have 
resigned.  Forward  that  to  the  governor  of  the  state.'  He  asked  if  he  would 
get  this  month's  salary,  and  I  said,  •  Certainly,  you  will  get  that.'  " 

W.  Fitzgerald,  who  had  known  the  relator  for  about  three  years»  testified 
that  he  saw  him  the  next  day  after  he  came  down  from  Stockton,  on  August 
8th.  "I  remained  with  him  after  that  about  six  or  seven  weeks.  I  had  mostly 
charge  of  him.  1  spent  nearly  all  the  time,  except  when  1  would  run  down 
town  during  the  day-time,  with  him  all  those  weeks.  I  should  think  most  of 
the  time,  to  the  best  of  my  opinion,  he  was  sane  all  the  time  1  was  with 
him.  He  was  sane,  and  not  out  of  his  mind,  except  when  he  got  excited. 
His  mental  condition  was  good.  I  could  not  see  any  change.  *  *  *  He 
seemed  to  talk  very  rationally.  I  was  there  when  the  resignation  was  signed. 
He  had  a  conversation  after,  with  McCourtney.  He  signed  it  right  off.  I 
don't  know  whether  he  read  it.  1  should  say  he  was  understanding  what  he 
was  doing. " 

Dr.  Buckley,  an  expert  witness,  testified,  in  answer  to  hypothetical  ques- 
tions: '*!  should  consider  a  person  who  signed  a  document,  after  all  this 
reasoning  ^ro  and  con  relative  to  the  subject,  was  perfectly  sane  in  miud.** 
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This  evidence  shows  that,  whatever  may  be  the  weight  of  the  evidence 
against  it,  there  is  a  substantial  conflict  as  to  the  sanity  of  the  relator  at  the 
time  he  executed  the  resignation,  and  delivered  it  to  McCourtney,  on  the 
eleventh  day  of  August,  1885. 

The  most  serious  question,  it  is  claimed,  in  the  case  is  as  to  the  condition 
of  his  mind  from  the  eleventh  day  of  August  to  and  including  the  twenty- 
eighth,  or  until  the  appointment  of  the  respondent  to  fill  the  vacancy. 

Although  it  might  seem  to  us  that  the  finding  of  the  court  is  contrary  to 
the  weiglit  of  testimony,  it  is  sufficient  to  say  that  there  was  evidence  enough 
to  cause  a  substantial  conflict  therein.  It  is  true  there  is  no  direct  evidence 
as  to  his  sanity  during  each  and  every  day  of  the  period  referred  to,  but,  if  the 
question  be  material,  there  is  testimony  indicating  sanity  during  a  portion  of 
the  time,  and  from  which  the  court  was  justified  in  finding  him  to  be  sane 
during  the  whole  period.  Judge  Maguire,  an  intimate  friend  and  associate 
of  the  relator,  testified  that  he  visited  him  on  several  occasions.  He  says: 
'*I  think  it  must  have  been  between  the  fifteenth  and  twenty-fifth  of  August 
that  I  saw  him,  but  I  cannot  place  closely  the  fi  rst  visit  I  made.  I  met  Judges 
Lawler  and  Rearden  there.  Judge  Clough  then  and  there  conversed  with 
me  and  the  other  judges.  He  said  that  he  desired  to  speak  about  his  alleged 
resignation,  and  ttie  appointment  of  Levy.  We  asked  him  about  it,  talked 
about  it»  and  he  made  some  statements  cc\ncerning  it.  *  *  *  He  seemed 
to  me  to  be  weak  physically,  and  not  very  strong  mentally,  but  still  so  ra- 
tional as  to  surprise  me,  from  his  former  condition  and  conversation.  I  should 
say  that  he  had  very  greatly  improved  at  that  time;  improved  so  far  as  to 
seem  to  be  rational,  if  not  disturbed.  *  ♦  *  During  that  time  he  seemed 
to  be  quite  rational,  and  quite  sane,  barring  the  weakness  that  was  incident 
to  sickness  of  that  character.  1  would  regard  him  to  be  of  sane  mind.  I 
would  consider  that  he  talked  quite  rationally  upon  all  other  subjects  that 
were  discussed  at  that  time,  barring  the  weakness  and  the  nervous  excite- 
ment at  times,  which  he  checked,  as  I  say." 

McCourtney  testified:  "I  went  there  again,  for  the  purpose  of  getting  his 
warrant  signed.  It  was  in  the  latter  part  of  August  or  the  first  part  of  the 
next  month.  He  came  and  greeted  me,  and  shook  hands  with  me.  It  was 
about  the  time  that  Judge  Levy  was  appointed.  I  think  it  was  before  Judge 
Levy  took  his  seat.  He  came  In,  and  shook  hands  with  me,  and  I  told  him, 
I  said:  *  Well,  judge,  I  have  brought  yon  out  your  demand;  I  suppose  it  is 
the  last  you  will  get/  He  said :  *  Yes,  I  don't  know  whether  I  have  any  right 
to  sign  it  or  not.'  I  did  not  stny  over  five  or  six  minutes.  He  Jicted  just  as 
he  always  did  in  court. " 

Mrs.  Clough  testified:  "So,  then,  August  28th,  I  telegraphed  the  governor, 
and  told  him  that  the  judge  was  much  better,  and  he  had  not  resigned. 
*  *  *  He  commenced  to  recover,  I  think,  about  a  week  or  ten  days  after 
he  came  from  Stockton,  August  7th.  He  was  better  that  week  than  he  had 
ever  been, — the  week  that  he  went  up  there  in  September, — and  I  thought 
probably  he  was  well  enough  to  get  his  discharge;  but  the  ride  up  and  down 
upset  him,  and  after  that  he  commenced  being  nervous  again.  *  ♦  *  i)r. 
Hayne  said  he  was  well  enough  to  go  and  get  his  discharge,  and  he  was  seem- 
ingly very  well.  I  did  not  see  amything  out  of  the  way.  He  talked  ration- 
ally and  intelligently.  This  was  ibout  tlie  middle  of  September.  After  that 
he  was  not  violent. " 

This  testimony,  which  is  all  there  is  bearing  on  the  point  in  connection 
with  his  acts  in  relation  to  the  demands  and  warrants  for  salary,  created,  in 
our  opinion,  a  substantial  conflict  in  the  evidence.  Appellant  claims  that 
the  resignation  was  procured  through  fraud,  and  upon  the  respondent's  offer 
to  share  with  the  relator  or  his  family  a  part  of  the  salary  of  the  office,  in  the 
event  of  the  respondent's  appointment  thereto,  and  therefore  that  the  resig- 
nation was  void  as  against  public  policy.    But  the  court  found  that  no  such 
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offer  was  made,  and  that  there  was  no  fraud  in  procuring  the  resignation. 
Upon  this  question  there  was  also  a  conflict  of  testimony,  and  the  same  is 
true  of  all  tlie  findings  about  which  there  is  any  controversy. 

The  hypothesis  upon  which  defendant's  counsel  based  his  question  calling 
for  the  opinion  of  Dr.  Buckley  was  warranted  by  the  evidence,  and  we  can- 
not say  that  tlie  facts  stated  were  insufficient  to  render  it  competent. 

During  the  cross-examination  of  Mrs.  Clough,  she  was  asked  whether  she 
had  stated  to  the  attorney  general  that  the  judge  was  much  better.  To  this 
question  counsel  for  plaintiff  objected,  on  the  ground  that  the  proper  founda- 
tion had  not  been  laid  for  impeachment,  as  required  by  section  2052,  Code 
Civil  Proc.  The  objection  was  overruled,  and  plaintiff  excepted.  Inasmuch 
as  no  attempt  was  made  to  contradict  the  witness,  there  was  no  error  in  the 
ruling. 

It  is  claimed  that  the  witness  McCourtney  ought  not  to  have  been  allowed 
to  testify  concerning  the  sanity  of  relator,  because  he  w^as  not  shown  to  be 
an  "intimate  acquaintance,"  within  the  meaning  of  the  statute.  It  is  often 
a  difficult  question  to  determine  whether  the  witness  is  sufficiently  acquainted 
with  the  party  to  entitle  him  to  speak.  That  the  witness  should  be  familiar 
with  the  temperament  and  habits  of  mind  of  the  person  whose  soundness  is 
in  question  there  is  no  doubt,  but  the  determination  of  the  competency  of 
the  witness  is  within  the  discretion  of  the  court  below,  with  the  exercise  ol 
which,  there  being  no  abuse,  this  court  will  not  interfere.  People  v.  Piw, 
62  Cal.  53. 

Other  errors  are  assigned,  but  we  see  nothing  prejudicial  in  any  of  them. 

Judgment  and  order  are  affirmed. 

We  concur:    Morrison,  0.  J.;  Sharpstein,  J.;  McFarland,  J. 
McKiNSTRY,  J.    I  concur  in  the  judgment. 

(71  Cal.  608) 

Ex  parte  Kobinson.    (No.  20,275.) 
(Supreme  Court  of  Oalifomia.    January  29,  1887.) 

L  Contempt— Refusal  to  Obey  Obder  of  Court  to  Pay  Alimony  —  Declaration  nr 
Court — Affidavits. 

The  defendant,  in  an  action  for  divorce  at  the  instance  of  his  wife,  was  ordered  to 
pay  her  a  sum  for  costs.  The  money  was  not  paid,  and  no  affidavit  was  filed  show- 
ing non-pajrnientf  but  the  defendant  appeared  in  court  to  show  cause  why  he  should 
not  be  punished  for  contempt.  The  court,  having  heard  the  evidence  as  to  hia 
ability,  decided  that  he  was  amply  able  to  pay.  The  defendant  thereupon  declared 
that  he  would  not  pay ;  that  he  "  would  be  locked  up," — meaning  that  he  would 
go  to  jail  rather  than  obey  the  order.  Held  that,  although  failure  to  obey  such  or- 
der would  not  ordinarily^  be  punishable  except  upon  affidavit,  yet,  the  defendant 
having  refused  to  pay  in  the  presenceof  the  court,  he  might  be  imprisoned  without 
affidavits. 

2.  Appeal— Rehearing— Habeas  Corpus. 

In  the  California  supreme  court,  a  petition  for  rehearing  in  a  habeas  corpus  case 
will  not  be  allowed. 

In  bank.    Petition  for  a  writ  of  habeas  coipus. 

W.  H,  H,  Hart  and  Aylett  R,  Cotton,  for  petitioner.  Sawyer  <fe  BumetU 
for  respondent. 

Paterson,  J.  The  petitioner  was  adjudged  guilty  of  contempt  in  the  su- 
perior court  of  Del  Norte  county  for  refusing  to  pay  certain  sums  of  money 
which  the  court  had  directed  him  to  pay,  as  costs  and  attorney's  fees,  in  an 
action  for  divorce  therein  pending  between  his  wife  and  himself.  In  the  ac- 
tion referred  to  the  plaintiff,  wife  of  petitioner,  had  been  awarded  a  decree  of 
divorce,  the  defendant  had  moved  for  a  new  trial,  and  prepared  and  served 
his  bill  of  exceptions.  The  plaintiff,  having  no  means  to  present  her  defense 
to  said  motion,  applied  to  the  court  for  an  order  requiring  the  defendant  to 
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pay  the  cost  of  transcribing  the  short-hand  notes,  and  a  sufficient  fee  to  en- 
able her  to  employ  an  attorney  to  attend  to  the  proceedings  for  a  new  trial. 
After  hearing  the  matter  upon  affidavits,  the  court  directed  the  defendant  to 
pay  the  plaintiff  or  her  counsel  the  sum  of  S160  within  two  days  after  service  of 
the  order,  or  show  cause  thereafter,  to- wit,  on  the  fourth  day  of  November,  1886, 
why  he  should  not  be  punished  for  contempt.  The  money  was  not  paid.  No 
affidavit  showing  non-payment  was  presented,  but  on  said  fourth  day  of  No- 
vember the  defendant  and  his  counsel  appeared  before  the  court  to  show  cause 
why  he  should  not  be  punished  for  contempt.  The  court  heard  the  evidence 
of  the  parties  as  to  the  ability  of  the  defendant  to  pay,. and  decided  that  the 
defendant  had  been  and  then  was  amply  able  to  pay  the  said  sum.  Immedi- 
ately upon  learning  the  decision  of  tlie  court  the  defendant  refused  to  pay  the 
money,  saying  he  "would  be  locked  up;". meaning,  of  course,  that  he  would 
go  to  jail  before  he  would  obey  the  order  of  the  court.  Thereupon  the  court 
adjudged  him  guilty  of  contempt,  and  ordered  that  he  be  confined  in  the  county 
jail  until  he  complied  with  the  order  for  the  payment  of  the  S160. 

Petitioner  claims  that  the  court  exceeded  its  jurisdiction  in  making  the 
order  adjudging  him  guilty  of  contempt,  and  that  the  order  is  therefore  void, 
and  his  detention  thereunder  unlawful.  It  is  contended  that  the  contempt, 
if  any,  was  committed  without  the  presence  of  the  court,  and  that  the  court 
could  not  lawf iiliy  make  any  order  requiring  him  to  show  cause,  except  upon 
affidavit  being  first  presented  showing  his  failure  to  comply  with  the  oi*der  for 
the  payment  of  the  money.  In  support  of  this  proposition  petitioner  relies 
upon  the  case  of  Batchelder  v.  Moore,  42  Cal.  412.  In  that  case  the  contempt 
alleged  was  clearly  one  which  was  not  and  could  not  be  committed  in  the  pres- 
ence of  the  court.  The  affidavit  upon  which  the  proceedings  were  based  was 
defective  in  the  most  important  particular,  and  it  resulted  that  the  court  had 
no  authority  to  proceed.  We  are  not  disposed  to  quqption  the  correctness  of 
that  decision,  and  if  the  petitioner  herein  had  contented  himself  with  an- 
swering the  question  why  he  had  not  complied  with  the  order  of  the  court, — 
whetiier  his  reasons  were  good  or  bad, —  or  if  he  had  objected  in  any  way  to 
the  proceedings,  or  if  he  had  voluntarily  appeared,  and  said  nothing,  we  should 
hold  that  the  court  below,  in  the  absence  of  an  affidavit  siiowing  failure  to 
comply  with  the  order,  had  no  authority  to  convict  him  of  contempt.  The 
defendant,  however,  did  not  content  himself  with  excuses,  good  or  bad,  nor 
did  he  object  to  the  proceedings  of  the  court,  nor  did  he  keep  that  silence 
which  would  have  been  circumspect;  but  be  went  further,  and  show^ed  his 
defiance  of  the  court,  and  its  lawful  order,  by  a  declaration  plainly  indicating 
that  he  never  intended  to  obey  the  order,  and  that,  if  imprisonment  was  the 
ultimatum,  he  was  ready  for  it.  We  think  that  this  direct  challenge  to  the 
authority  of  the  court  was  a  contemptuous  defiance  of  a  lawful  order,  in  the 
presence  of  the  covert,  and  that  he  was  properly  adjudged  guilty  of  contempt 
therefor.  It  was  a  repetition  in  the  presence  of  the  court  of  the  offense  for 
which  the  court  had,  without  authority,  cited  him  to  appear  and  answer. 

It  is  claimed  that,  since  the  issuance  of  the  writ  herein,  a  compliance  with 
the  order  of  the  court  has  become  unnecessary,  because  the  proceedings  on 
motion  for  new  trial  have  lapsed  or  have  been  dismissed,  and  there  is  no 
longer  any  necessity  for  the  payment  of  the  money.  If  this  be  true,  the  court 
below  may  discharge  the  prisoner;  but,  as  the  order  for  payment  is  still  in 
force,  we  remand  the  petitioner. 

We  concur:    Morrison,  C.  J.;  Siiarpstein,  J.;  McFarland,  J. 

(February  8,  1887.) 

on  rehearing. 

By  the  Court.  Petition  for  rehearing  denied.  There  is  no  practice  here 
allowing  petitions  for  rehearing  in  cases  of  habeas  corpus. 


Digitized  by 


Google 


796         *  PACIFIC   REPORTER.  [OJ. 

Cn  Cal.  «27) 

Boys'  &  Girls'  Aid  Soo.  v.  Reis,  Treas..  etc.    (N"©.  9,914.) 
{Supreme  Court  of  Qdifomia,    January  31,  1887.) 

1.  Reform  School— Ookrtitutionality  of  Pen.  Code  Cal.  3  1388. 

Pen.  Code  Cal.  ?  1388.  authorizinpr  courts  to  suapend  nnal  judgment  in  any  con- 
viction against  a  minor  for  a  misdemeanor  or  felony,  to  commit  him  to  the  custody 
of  the  managers  of  a  non-aectarian  charitable  institution  conducted  for  the  purpose 
of  reclaiming  minors,  and.  in  their  discretion,  to  direct  payment  of  the  expense  oi 
his  custody  in  such  institution  to  be  made  from  the  funds  of  the  county  where  the 
criminal  proceeding  is  pending,  is  constitutional;  and  is  not  in  conflict  with  Const. 
Cal.  art.  4.  g  22,  prohibiting  the  payment  of  money  from  the  tiafe  treasury  for  the 
benetit  of  institution.s  not  under  the  exclusive  control  of  the  state  as  a  state  institu- 
tion ;  nor  with  article  9,  |  8,  prohibiting  the  appropriation  of  public  money  for  the 
support  of  any  school  not  under  the  exclusive  control  of  tlie  oflRcers  of  public 
schools,  such  provision  having  reference  to  common  and  public  schools,  as  spoken 
of  in  the  constitution,  such  as  are  organized  for  the  sole  purpose  of  disseminating 
knowledge,  and  imparting  scholastic  instruction;  nor  with  article  11,  {  13,  prohibit- 
ing the  delegation  of  municipal  power. 

2.  Same— Police  CouIr^— Jubisdiction. 

A  tribunal  presided  over  by  a  police  judge  is  a  '*  court,"  within  the  meaning  of 
the  California  constitution,  and  ma}'  exercise  the  Jurisdiction  granted  by  Pen.  Code 
Cal.  §  J388,  authorizing  the  committal  of  juvenile  criminals  to  reform  schools. 

3.  Same—Expense  op  Custody— Board  of  Super visobs. 

The  discretion  im}>o.sed  upon  the  court  by  section  1388of  Pen.  Code  Cal.,  to  allow 
payment  of  the  expense  of  Keeping  a  minor,  in  an  in!<titution  for  the  reformation 
of  minor  criminals,  from  the  funds  of  the  county  in  which  the  criminal  proceeding 
is  pending,  must  be  exercised  personally,  and,  when  properly  exercised,  the  board  of 
supervisors  is  not  required  to  sui>ervise  the  action  of  the  court  before  payment  may 
be  made  from  the  county  treasury. 

Appeal  from  superior  court,  city  and  county  of  San  Francisco.  Mandamus, 
Commissioners'  decision.    In  bank. 

John  L,  Love*  for  appellant.  E,  F,  8wortJiguer  and  John  A.  Stanly ,  for 
respondent. 

FoOTE,  C.  This  is  an  appeal  from  a  judgment  ordering  a  peremptory  writ 
of  mandate  to  issue  commanding  the  defendant,  treasurer,  etc.,  forthwith  to 
pay  out  of  the  treasury  of  the  city  and  county  of  San  Francisco  certain 
sums  of  money.  The  defendant  urges  that  the  statute  enacted  by  the  legisla- 
ture, dated  the  fifteenth  day  of  March,  1883,  adding  a  new  section  to  the  Penal 
Code,  to  be  known  as  section  1388,  is  unconstitutional.  The  said  act  is  to 
be  found  in  the  Statutes  of  1883,  p.  377.  He  also  contends  that  the  statute 
in  question  does  not  contemplate  that  the  treasurer  of  said  city  and  county 
should  have  incumbent  on  him,  as  a  mere  ministerial  duty,  the  payment  of 
the  demands  on  the  treasury  by  the  direction  of  the  court. 

Section  1388  of  the  Penal  Code  is  as  follows:  "Final  judgment  may  be 
suspended  on  any  conviction,  charge,  or  prosecCition  for  misdemeanor  or  fel- 
ony, where,  in  the  judgment  of  the  court  in  which  such  proceeding  is  pending, 
there  is  a  reasonable  ground  to  believe  that  such  minor  may  be  reformed,  and 
that  a  commitment  to  prison  would  work  manifest  injury  in  the  premises. 
Such  suspension  may  be  for  as  long  a  period-as  the  circumstances  of  the  case 
may  seem  to  warrant,  and  subject  to  the  following  further  provisions:  Dur- 
ing the  period  of  such  suspension,  or  of  any  extension  thereof,  the  court  or 
judge  may.  under  such  limitations  as  may  seem  advisable,  commit  such  minor 
to  the  custody  of  the  officers  or  managers  of  any  strictly  non-sectiuian  chari- 
table corporation,  conducted  for  the  purpose  of  reclaiming  criminal  minors. 
Such  corporation,  by  its  olhcers  or  managers,  may  accept  the  custody  of  such 
minor  for  a  period  of  two  months,  (to  be  further  extended  by  the  court  or 
judge  should  it  be  deemed  advisable;)  and  should  said  minor  be  found  incor- 
rigible and  incapable  of  reformation,  he  may  be  returned  before  the  court  for 
^nal  judgment  for  his  misdemeanor.     Such  charitable  corporation  shall  accept 
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custody  of  said  minor,  as  aforesaid,  upon  the  distinct  agreement  that  it  and 
its  officers  shall  use  all  reasonable  means  to  effect  the  reformation  of  such 
minor,  and'  provide  him  with  a  home  and  instruction.  No  application  for 
guardianship  of  such  minor  by  any  person,  parent,  or  friend  shall  be  enter- 
tained by  any  court  during  the  period  of  such  suspension  and  custody,  save 
upon  recommendHtion  of  tlie  court  before  which  the  criminal  proceedings 
are  pending  fii-st  obtained.  Such  court  may  further,  in  its  discretion,  direct 
the  payment  of  the  expenses  of  the  maintenance  of  such  minor  during  such 
period  of  two  months,  not  to  exceed,  in  the  aggregate,  the  sum  of  twenty-five 
dollars,  (325;)  which  sum  shall  include  board,  clothing,  transportation,  and 
all  other  expenses,  to  be  paid  by  the  county  where  such  criminal  proceeding 
is  pending,  or  direct  action  to  be  instituted  for  the  recovery  thereof  out  of  the 
estate  of  said  minor,  or  from  his  parents.  Such  court  may  also  revoke  such 
order  of  suspension  at  any  time." 

In  support  of  his  first  contention  the  defendant  argues  that  the  act  is  in 
contravention  of  section  22,  art.  4;  section  8,  art.  9;  section  13,  art.  11;  and 
section  11,  art.  1, — of  the  constitution  of  this  state. 

They  are  as  follows,  respectively: 

Sec.  23,  art.  4.  "No  money  shall  be  drawn  from  the  treasury  but  in  conse- 
quence of  appropriations  made  by  law,  and  upon  warrants  duly  drawn  thereon 
by  the  comptroller;  and  no  money  sliall  ever  be  appropriated  ordrawn  from  the 
state  treasury,  for  the  use  or  benefit  of  any  corporation,  association,  asylum, 
hospital,  or  other  institution  not  under  the  exclusive  management  and  con- 
trol of  the  state  as  a  state  institution,  nor  shall  any  grant  or  donation  of  prop- 
erty ever  be  made  thereto  by  the  state:  provided,  that,  notwithstanding  any- 
thing contained  in  this  or  any  other  section  of  this  constitution,  the  legisla- 
ture shall  have  power  to  grant  aid  to  institutions  conducted  for  the  support 
and  maintenance  of  minor  orphans,  or  half  orphans,  or  abandoned  children, 
or  aged  persons  in  indigent  circumstances,  such  aid  to  be  granted  by  a  uniform 
rule,  and  proportioned  to  the  number  of  inmates  of  such  respective  institu- 
tions: provided,  further,  that  the  state  shall  have  at  any  time  tlie  right  to  in- 
quire into  the  management  of  such  institutions:  provided,  further,  that  when- 
ever any  county,  or  city  and  county,  or  city,  or  town,  shall  provide  for  the 
support  of  minor  orphans,  or  half  orphans,  or  abandoned  children,  or  aged 
persons  in  indigent  circumstances,  such  county,  city  and  county,  city,  or  town, 
shall  be  entitled  to  receive  the  same  pro  rata  appropriations  as  may  be  granted 
to  such  institutions  under  church  or  other  controJ.  An  accurate  statement 
of  the  receipts  and  expenditures  of  public  moneys  shall  be  attached  to  and 
published  with  the  laws  at  every  regular  session  of  the  legislature." 

Sec.  8,  art.  9.  "No  public  money  shall  ever  be  appropriated  for  the  support 
of  any  sectarian  or  denominational  school,  or  any  school  not  under  the  ex- 
clusive control  of  the  officers  of  the  public  schools;  nor  shall  any  sectarian  or 
denominational  doctrine  be  taught,  or  instruction  thereon  be  permitted,  di- 
rectly or  indirectly,  in  any  of  the  common  schools  of  this  state." 

Sec.  13,  art.  11.  "The  legislature  shall  not  delegate  to  any  special  com- 
mission, private  corporation,  company,  association,  or  individual,  any  power 
to  make,  control,  appropriate,  supervise,  or  in  any  way  intei-fere  with,  any 
county,  city,  town,  or  municipal  improvement,  money,  property,  or  effects, 
whether  held  in  trust  or  otherwise,  or  to  levy  taxes  or  assessments,  or  per- 
form any  municipal  functions  whatever." 

Sec.  11,  art.  1.  "All  laws  of  a  general  nature  shall  have  a  uniform  opera- 
tion." 

We  do  not  perceive  that  the  section  of  the  Code  under  consideration  is  in 
conflict  with  section  22  of  article  4  of  the  constitution.  That  section  has  ex- 
clusive reference  to  the  legislative  power  to  appropriate  or  draw  money  from 
"the  state  treasury  for  the  use  and  benefit  of  any  corporation,"  etc.  Under 
section   1388  of  the  Penal  Code  no  money  can  be,  or  is  in  any  mannel 
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sought  to  be,  taken  from  the  s^ate  treasury,  an^l  it  does  not  affect  the  revenue 
of  the  state,  as  such .  Nor  has  the  legislature,  by  that  statute,  attempted  to 
direct  any  absolute  payment  from  a  county  treasury.  It  has  vested  in  a 
court,  in  the  exercise  of  its  wise  and  proper  judicial  discretion,  the  right  to 
order  payment  out  of  that  treasury,  to  a  limited  extent,  and  in  strict  8X5Cord- 
ance  with  the  letter  of  that  law,  certain  sums  of  money  in  each  given  case, 
where  such  an  order  could  be  legally  made  according  to  the  terms  of  the 
statute.  It  is  not  in  conflict  with  section  8  of  article  9  of  the  constitution, 
for  that  section  luis  reference  to  schools,  as  such,  in  the  ordinary  acceptation 
of  the  term;  that  is,  com^non  and  public  schools,  as  spoken  of  in  the  constitu- 
tion,— such  as  are  organized  for  the  sole  purpose  of  disseminating  knowledge, 
and  imparting  scholastic  instruction. 

The  Boys'  &  Girls'  Aid  Society,  as  constituted,  appears  to  be  a  corporation 
which  "is  strictly  non-sectarian  and  charitable,  conducted  for  the  purpose  of 
reclaiming  minors;*'  and  we  do  not  see  why  the  legislature  might  not  as  well 
allow  a  judge  of  a  proper  court  to  confide  to  the  managers  and  directors  of 
the  corporation  the  custody  of  a  minor,  who  has  been  convicted  of  an  infrac- 
tion of  the  penal  laws  of  the  state,  for  a  certain  specified  time,  and  to  order 
the  proper  sum  necessary  to  his  maintenance  while  in  such  custody  out  of  a 
proper  fund  provided  for  the  purpose  and  in  the  treasury  of  the  proper 
county,  as  to  order  his  imprisonment  in  the  county  jail,  and  the  costs  of  his 
maintenance  there  to  be  paid  out  of  said  treasury.  Both  laws  would  have 
for  their  common  object  the  reformation  of  the  criminal,  and  the  prevention 
of  Clime,  and  would  be  necessarily  constitutional,  being  the  exercise  of  the 
"police  power"  essentially  existing  under  the  constitution  as  a  legislative 
attribute;  nor  do  we  perceive  what  "municipal  power"  is  delegated  under 
the  act,  which  is  prohibited  by  section  13  of  article  11. 

The  municipality  of  the  city  and  county  of  San  Francisco  is  a  political  cor- 
poration, and  its  functions  are  only  such  as  are  necessary  to  fulfill  the  purpose 
of  its  existence.  The  creation  of  that  municipality  for  the  purpose  of  engag- 
ing in  the  charitable  and  praiseworthy  labor  of  reclaiming  and  reforming 
criminal  minors  was  not  within  the  contemplation  of  the  legislature  which 
enacted  the  consolidation  act,  and  other  laws  which  govern  and  control  the 
city  and  county  of  San  Francisco  as  a  municipal  corporation,  for  such  power 
is  not  therein  expressly  granted,  or  necessarily  implied  from  such  grant,  audit 
cannot  otherwise  exist.  Wallace  v.  Mayor  of  San  Jose,  29  Cal.  186;  City  of 
Oakland  v.  Carpentier,  13  Cal.  546;  Ar genii  v.  City  o/San Fraiwisco,  16  Cal. 
283;  Boone,  Corp.  §  287;  In  re  Lee  Tong,  18  Fed.  Rep.  259;  Dill.  Mun.  Corp.  § 
89;  Cooley,  Const.  Lim.  194. 

It  is  not  unconstitutional  to  apply  the  word  "court"  to  a  tribunal  presided 
over  by  a  police  judge.  It  is  an  inferior  court,  which  the  legislature  may  es- 
tablish in  any  incorporated  city  or  town,  or  city  and  county.  Const,  art.  6,  § 
1.  Nor  is  the  order  of  such  court,  for  the  payment  out  of  the  city  and  county 
treasury  of  the  sum  mentioned  in  the  statute,  an  exercise  of  the  right  of  "tax- 
ation without  representation."  The  statute  under  which  it  is  to  be  done 
contemplates  the  expenditure  of  such  money,  out  of  a  fund  to  be  provided  for 
that  purpose.  It  is  alleged  in  the  affidavits  filed  by  the  corporation  respond- 
ent, admitted  by  the  defendant,  and  found  by  the  trial  court,  "that  said  treas- 
urer of  said  city  and  county,  on  said  third  day  of  October,  1884,  had  then, 
hitherto  has  had,  and  still  hfis,  ample  funds  provided  by  law  for  the  payment 
of  said  ordei-s;"  meaning  the  orders  made  by  the  police  court  of  said  city  and 
county,  which  the  defendant  refused  to  pay.  The  benefits  of  the  reclamation 
of  minors  intended  by  the  statute  would  be  enjoyed  by  the  whole  community, 
and  no  inequitable  burden  cast  upon  any  person. 

The  police  judge  of  any  incorporated  city  or  town,  or  city  and  county,  may 
be  elected  by  only  a  part  of  all  the  qualified  voters  thereof,  and  yet  he  would 
be  the  judge  of  Un  inferior  coui*t  such  as  the  constitution  (article  6,  g  1)  con- 
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terapiates,  and  any  such  court  could  exercise  the  juriadicLion  granted  by  sec- 
tion 1388  of  the  Penal  Code,  and  that  would  not  be  a  violation  of  the  consti- 
tution where  it  declares:  "All  laws  of  a  general  nature  shall  have  a  uniform 
operation."    Article  1, 55 11,  Const. 

The  statute  says:  "Such  court  may  further,  in  its  discretion,  direct  the 
payment  of  the  expenses  of  the  maintenance  of  such  minor  during  such 
period  of  two  months,  not  to  exceed  in  the  aggregate  the  sum  of  twenty-five 
dollars,  ($25,)  which  sum  shall  include  board,  clothing,  transportation,  and 
all  other  expenses,  to  be  paid  by  the  county  where  such  criminal  proceeding 
is  pending,"  etc.  We  know  of  no  other  way  for  such  payment  to  be  made 
than  out  of  the  treasury  of  the  county  where  tlie  "proceeding  is  pending." 
The  order  made  herein,  in  each  case,  directs  the  payments  to  be  made  "out  of 
the  treasury  of  the  city  and  county  of  San  Francisco,"  where  each  and  all  of 
the  "  proceedings  were  pending. "  "  To  the  j  udge  of  the  proper  court  the  statute 
commits  the  discretion  of  making  the  ordei*s  for  such  payments.  Where  such 
a  discretion  is  by  law  conferred  upon  a  specific  officer,  such  officer  must  ex- 
ercise that  discretion  personally,  (Boone,  Corp,  §  310;  Richardson  v.  Heyden- 
feldt,  46  Cal.  68;  City  of  Stockton  v.  Creanor,  45  Cal.  646,)  and,  when  properly 
exercised,  the  board  of  supervisors  is  not  required  to  supervise  the  action  of 
the  court,  \Ex  parU  Reis,  64  Cal.  243,  244.) 

The  demand  in  controversy  is  not  one  of  those  that  is  to  be  first  approved 
by  the  board  of  supervisors,  for  section  85  of  the  consolidation  act  includes 
only  such  demands  as  are  mentioned  in  that  act,  and  are  authorized  by  it. 
Sections  97,  98,  Consolidation  Act;  Ex  parte  Reis,  supra,  239.  The  statute 
under  consideration  does  not  attempt  to  repeal  said  section  85,  nor  does  it  affect 
the  act  itself,  for  the  provisions  of  the  consolidation  act  are  left  untouched. 
Its  officers  exercise  the  same  functions  under  it  after  as  before  the  enactment 
of  the  statute.  It  does  superadd  a  duty  on  the  treasurer,  that  of  paying  the 
demand  mentioned,  under  the  order  of  the  judge  of  the  police  court;  but  that 
does  not  affect  any  power  or  duty  vested  in  him  by  the  consolidation  act. 
Ex  parte  Reis,  supra,  2i0, 

Tne  judgment  should  be  affirmed. 

We  concur:    Belcheb,  C.  C;  Searls,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg« 
ment  is  affirmed. 


(71  Cal.  626) 

Home  &  Loan  Associates  v,  Wilkins  and  others.    (No.  11,582.) 

{Supreme  Court  of  ChHfomia.    January  .31,  1887.) 

Apfeal— Undeetakiwo— Two  Appeals,  and  One  Undertaking  Referrino  to  Neither 
— Filing  New  Undertaking — Code  Civil  Proc.  Gal.  ^  954. 

Where  an  appeal  is  taken  from  two  orders,  and  one  undertaking  on  appeal  (iled, 
which  refers  to  neither  of  them,  so  that  it  cannot  be  determined  for  which  it  is  in- 
tended, the  appellant  will  not  be  allowed  to  file  a  new  undertaking,  under  section 
954,  Code  Civif  Proc.  Cal.,  as  that  act  only  allows  such  proceeding  wnen  the  under- 
taking is  insufficient;  but  this  is  no  undertaking  at  all. 

Department  2. 

Appeal  from  superior  court,  city  and  county  of  San  Francisco. 

E,  A.  4&  G,  E,  Lawrence,  for  appellant.    /.  R,  Brandon,  for  respondents. 

Thornton,  J.  Motion  to  dismiss  appeals.  In  this  case  appellant  took  ap- 
peals from  two  orders,  and  filed  one  undertaking  on  appeal,  not  distinctly  re- 
ferring to  either  appeal.  The  language  used  in  the  undertaking  filed  recites 
only  one  appeal,  without  distinguishing  which  of  the  two  appeals  was  re- 
ferred to.    The  undertaking  so  filed  is  no  undertaking  at  all.    It  is  so  ambig- 
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UOU9  that  it  must  be  regarded  as  if  none  had  been  filed.  People  v.  Center^ 
61  Cal.  191;  Corcoran  v.  JDesmond,  11  Pac.  Rep.  816. 

An  application  is  made  to  this  court  by  appeliant  to  be  allowed  to  file  the 
proper  undertakings  under  section  954,  Code  Civil  Proc.  The  section  referred 
to  does  not  authorize  it.  It  only  authorizes  a  new  undertaking  when  the  one 
filed  is  insufficient.  But  in  this  case  there  has  really  been  none  filed.  To  al- 
.low  new  ones  to  be  filed  would  be,  in  efl'ect,  to  permit  a  new  appeal  to  be  per- 
fected after  the  time  fixed  by  law.     Hastings  v.  Halleck,  10  Cal.  31. 

Application  to  file  other  undertakings  denied,  and  the  appeals  dismissed. 

We  concur:    McFarland,  J.;  Sharpstein,  J, 

(71  Cal.  624) 

JUx  parte  Gilmore.     (No.  20,246.) 

iSupreme  Court  of  Odiifomia,    January  81,  1887.) 

Criminal  Law  —  Sentbnoe — ^Vacating  Illegal  akd  Imposing  Legal  Sentbnoe— Pen. 
Code  Cal.  ?  241. 

Under  sectiou  241,  Pen.  Code  Cal.,  authorizing  the  sentence  of  one  convicted  or 
assault  to  fine  or  imprisonment  for  three  months,  a  sentence  to  fine  and  imprison- 
ment is  illegal;  and  the  court  which  rendered  the  sentence  has  power  to  call  the 
Srisoner  before  him  at  the  term  at  which  it  was  rendered,  or  within  a  reasonable 
me,  if  the  court  has  no  terms,  to  vacate  the  sentence,  and  impose  a  legal  one;  and 
six  days  after  the  first  sentence  is  a  reasonable  time. 

Department  2.    On  habeas  corpiLS. 

John  D,  Whaley,  for  petitioner.    /.  N.  B,  Wilson^  for  respondent. 

Thornton,  J.  The  petitioner  was  regularly  convicted  of  an  assault,  and 
sentenced  to  fine  and  imprisonment  for  three  months.  The  sentence  was  one 
which  the  court  was  not  authorized  by  law  to  impose,  the  statute  allowing  a 
sentence  of  fine  or  imprisonment  not  exceeding  three  months.  Pen.  Code, 
§  241.  The  petitioner  applied  to  this  court  for  a  writ  of  habeas  coipns,  and, 
after  he  was  heard,  the  court  which  had  pronounced  the  illegal  sentence  va- 
cated it,  and  imposed  imprisonment  for  81  days.  The  first  sentence  was  pro- 
nounced on  the  twenty-third  of  October,  1886,  the  petitioner  was  heard  on  the 
twenty-eighth,  and  the  court  imposed  the  second  and  legal  sentence  on  the 
twenty-ninth,  of  October,  1886.  The  second  judgment  was  brought  to  our 
attention  by  a  supplementary  return. 

We  are  of  opimon  that  the  first  sentence  or  judgment  was  illegal,  and  per- 
haps void.  As  it  was  illegal,  the  court  which  rendered  the  judgment  had 
power,  during  the  term  at  which  the  judgment  was  rendered,  to  call  the  prisoner 
before  it,  vacate  the  illegal  sentence,  and  impose  one  in  accordance  with  law. 
£!x parte  Lange,  IS  W&W,  163.  See  prevailing  and  dissenting  opinions.  The 
petitioner  being  thus  under  the  control  of  the  superior  court,  we  should  have 
remanded  the  petitioner  to  give  an  opportunity  to  tiie  court  to  do  what  it  has 
done, — have  the  party  brought  before  it,  vacate  its  illegal  sentence,  and  render 
a  legal  one.  This  being-  done,  it  remains  only  to  say  that  the  petitioner  was 
legally  held,  and  he  must  be  remanded  to  the  custody  of  the  sheriff. 

It  may  be  urged  that  the  superior  court  has  no  terms,  and  therefore  the 
rule  above  cited  does  not  apply.  CJonceding  that  such  court  has  no  terms, 
then  it  has  power,  within  a  reasonable  time,  to  do  what  was  done  here,  and 
the  action  taken  by  the  court  in  passing  the  legal  judgment  was,  in  our  judg- 
ment, within  a  reasonable  time. 

Ordered  that  the  prisoner  be  remanded  to  the  custody  of  the  sheriff  of  the 
city  and  county  of  San  Francisco. 

We  concur:    Morrison,  C.  J.;  Sharpstein,  J. 
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(7a,Cal.  6) 

Oakla^id  Paving  Co.  v.  Tompkins,  City  Marsha],  etc.    (No.  11,794.) 

(Supreme  Qmrt  of  California.    February  4,  1887.) 

ConsrrraTioNAL  Law— Amending  Constitution — "Entby"  op  Amendhbnt  in  Joubnals 
— Idbntifyiko  Reference— Const.  Cal.  Abt.  18,  |  1. 


The  iiro vision  of  Const.  Cal.  art.  18,  J  1,  tliat  proposed  amendmenta  to  the  consti- 

ition  "shall  be  entered"  in  the  journals  of  each  house,  after  the  requisite  vote  in 

favor  of  them,  does  not  require  them  to  be  copied  into  the  journal  in  full,  but  is 


tution  "shall  be  entered"  in  the  journals  of  each  house,  after  the  requisite  vote  in 
favor  of  them,  does  not  require  them  to  be  copied  into  the  joi 
satisfied  by  aii  identifying  reference.    Thobnton,  J.,  dissenting. 

In  bank.    Appeal  from  superior  court,  Alameda  county. 

This  cade  is  identical  with  Oakland  Paving  Co,  v.  Hilton,  11  Pac.  Hep.  3, 
except  that  here  the  parties  stipulated  that  the  street  laws  of  1864,  of  1870,  and 
of  1885  were  complied  with.  See  concurring  opinion  of  MoKinstry  and  Sharp- 
stein,  JJ.,  Id.  20.  After  the  above  decision  was  rendered,  this  application 
for  mandamus  was  made.    The  defendant  is  successor  in  office  of  Hilton. 

C.  r.  Johns,  for  appellant.  John  H.  Boalt,  Henry  Vrooman,  and  C.  T,  H» 
Palmer,  for  respondent. 

Temple,  J.  This  case  arises  from  a  street  assessment  in  Oakland.  The 
only  question  submitted  is  whether  the  constitutional  amendment  No.  1,  rati- 
fied by  the  electors  at  the  general  election  in  1884,  being  an  amendment  to 
section  19,  art.  11,  was  proposed  by  the-  legislature  as  required  by  section  1, 
art.  18,  of  the  constitution.  That  section  provides  that  amendments  may  "be 
proposed  in  the  senate  and  assembly,  and,  if  two-thirds  of  all  the  members 
elected  to  each  of  the  two  houses  shall  vote  in  favor  thereof,  such  proposed 
amendment  or  amendments  shall  be  entered  in  the  journals,  with  the  yeaa 
and  nays  taken  thereon, "  etc.  The  objection  is  that  the  proposed  amendment 
was  not  entered  in  the  journal  of  either  house  as  required  by  the  constitution. 
It  was  not  copied  into  the  journal,  but  there  was  entered  an  identifying  ref- 
erence, such  as  is  always  entered  in  regard  to  legislative  bills;  that  is,  it  was 
proposed  as  a  senate  bill,  and  was  referred  to  by  title  and  number.  The  yeas 
and  nays  were  entered  as  directed.  It  is  agreed  that  the  amendment  thus 
.  proposed  was  submitted  to  the  people,  and  received  a  very  large  majority  of 
the  votes  cast. 

'  This  question  Is  not  a  new  one  in  this  court.  In  People  v.  Strother,  67 
Cal.  624,  S.  C.  8  Pac.  Rep.  383,  it  was  the  only  issue  of  any  importance,  and 
it  was  squarely  decided  that  the  amendment  had  been  constitutionally  adopted. 
This  was  in  bank,  and  there  was  no  apparent  dissent.  This  decision  was  in 
October,  1885,  and  in  the  following  May  in  the  case  of  Oakland  Paving  Co, 
V.  Hilton,  11  Pac.  Rep.  3.  an  opinion  was  rendered  by  Justice  Thornton, 
which  was  concurred  in  by  Mr.  Justice  McKee,  holding  to  the  contrary. 
The  other  members  of  the  court  who  participated  in  that  decision  based  their 
concurrence  on  other  grounds. 

It  is  contended  that  in  this  condition  of  the  decisions,  the  question  ought  to 
be  considered  an  open  one.  We  do  not  accede  to  this  proposition.  In  the 
case  of  People  v.  Strother  the  point  was  squarely  presented,  was  the  only 
one  involved,  and  was  plainly  and  unequivocally  decided.  We  see  no  reason 
why  it  is  not  entitled  to  the  usual  authority  of  a  precedent;  nor  do  we 
concede  that  in  so  deciding  there  was  error.  All  admit  that  the  constitu- 
tional requirement  must  be  strictly  performed;  but  it  does  not  follow  from 
this  that  the  language  of  the  instrument  must  be  understood  literally.  The 
«ame  rules  of  construction  must  be  applied  to  ascertain  what  its  require- 
ments are  as  though  it  were  not  mandatory  and  prohibitory.  And  we  think;, 
when  an  act  commanded  or  authorized  may  be  done  in  different  ways,  either  of 
which  would  be  a  strict  compliance  with  the  terms  of  the  instrument,  under- 
stood in  some  common  and  popuhir  sense,  either  mode  may  be  pursued,  un- 
less some  reason  is  discoverable  for  holding  that  one  of  such  modes  only  will 
v.l2p.no.l7— 51 
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answer.  If,  for  instance,  the  direction  to  enter  the  amendment  in  the  jour- 
nal is  complied  with,  in  some  usual  and  popular  sense  of  the  language,  either 
by  copying  the  amendment  into  the  journal,  or  by  placing  upon  the  journal 
an  identifying  reference  only,  either  will  do  unless  the  context  shows  a  dif- 
ferent intention. 

Now,  the  word  "enter"  primarily  means  to  go  in,  or  to  come  in,  but  has  many 
derivative  meanings,  and  is  often  employed  in  elliptical  expressions,  and 
is  quite  apt  to  be  so  used  that  the  literal  or  most  obvious  meaning  ciinnot 
be  attributed  to  it.  We  read,  for  instance,  in  the  laws  of  congress,  that  citi- 
zens may  enter  at  the  land-oiiice  a  tract  of  land,  and  the  expression  is  re- 
peated in  different  forms  many  times.  We  are  often  told  that  a  certain  horse 
has  been  entered  for  a  race,  or  an  animal  has  been  entered  at  a  fair.  What  is 
really  done  in  each  instance  is  to  make  a  record  of  certain  important  facts,  for 
preservation  or  notice;  and  such  is  certainly  a  very  ordinary  meaning  of  the 
word  "enter,"  when  used  in  this  derivative  sense;  that  is,  to  register  the  es- 
sential facts  concerning  the  thing  said  to  be  entered.  And  we  think  it  may 
be  fully  admitted  that  the  most  natural  and  obvious  meaning  of  the  word, 
when  employed  in  this  derivative  sense,  is  to  copy  without  greatly  affecting 
the  argument.  ' 

We  find,  near  the  title-page  of  nearly  every  book  printed,  that  it  has  been 
entered  in  the  office  of  the  librarian  of  congress.  What  is  really  left  with 
the  librarian  is  the  title-page  of  the  proposed  book,  and  this  constitutes  the 
entry,  although,  after  it  is  printed,  the  author,  is  now  required  to  present 
a  copy  of  the  hook  for  the  congressional  library.  We  sometimes  read  that  a 
certain  play  of  Shakespeare  was  entered  at  Stationers'  Hall.  We  find  that  the 
entry  really  made  was  a  brief  identifying  reference,  preliminary  to  obtaining 
license  to  print.  Such  instances  of  the  use  of  the  word,  and  of  the  phrase  in 
which  it  occurs,  might  be  multiplied  indefinitely,  but  the.se  are  enough  to 
show  that  this  usage  is  quite  common.  Now,  if  we  substitute,  in  all  these 
and  like  cases,  the  word  "copy,"  or  the  phrase  "enter  at  large,"  for  the  word 
"enter,"  we  are  conscious  at  once  that  a  great  change  has  been  made.  In- 
deed, the  mere  fact  that  the  qualifying  words  "at  large,"  "at  length,"  "in 
full,"  do  so  often  accompany  the  word  "enter,"  is  proof  that  all  feel  thjit  it  is 
not  a  synonym  of  the  word  "copy."     ' 

The  language,  however,  had  been  construed  under  the  old  constitution, 
which  contained  the  same  words,  and  under  which  amendments  had  been 
adopted  in  the  mode  pursued  in  this  case.  The  practice  of  both  houses  of  the 
legislature  had  given  this  construction  to  similar  langu[ige.  The  joint  rules 
have  always  required,  as  also  do  the  rules  of  the  house  of  representatives  of  con- 
gress, that  at  a  certain  stage  in  the  passage  of  a  bill  it  shall  be  entered  on  the 
records  of  the  house.  They  have  always  been  so  entered  by  identifying  refer- 
ence. The  convention  itself  adopted  Cushing's  Manual,  which  employs  simi- 
lar language,  which  is  so  used  that  it  must  be  similarly  understood.  Many 
statutes  in  force  at  the  time  the  convention  was  in  session  employ  the  lan- 
guage in  the  same  sense.  Pol.  Code,  §§  254,  656,  4031;  Civil  Code,  §  324. 
The  convention -adopted  the  language  under  consideration  with  knowledge  of 
the  practical  construction  which  had  been  given  to  the  same  words  under  the 
old  constitution,  and  in  view  of  the  established  usage  of  the  legislature  as  to  en- 
tries in  the  journals.  It  knew  that  the  practice  had  always  been  to  consider 
similar  matters  entered  on  the  journals  when  there  wfis  made  a  simple  iden- 
tifying reference.  It  knew,  also,  of  the  common  usage  to  which  we  have  re- 
ferred; and  it  is  fair  to  presume  that  it  intended  the  same  meaning.  Other- 
wise it  would  have  used  some  language  which  would  indicate  that  a  different 
entry  was  required  from  that  which  was  habitually  made  in  the  journals.  In 
addition  to  this  we  have  the  authority  of  both  houses,  which  have  declared 
the  proposal  duly  made,  and  the  amendment  duly  adopted;  of  the  executive, 
who  submitted  it  to  the  people;  and  whatever  force  there  be  in  the  fact  that 
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the  people  acted  upon  aiid  ratified  it.  This  is  sufficient  to  uphold  the  amend- 
ment, unless  we  can  see  from  the  context  that  something  else  was  meant.  We 
perceive  no  such  intent.  The  evident  purpose  of  the  entire  provision  doubt- 
less was  to  preserve  a  record  of  the  vote.  As  a  majority  controls  the  journals, 
it  may  have  been  apprehended  that  it  might  be  made  to  appear  that  the  pro- 
posal was  duly  passed  although  lacking  the  requisite  majority,  and  so  it  was 
required  that  the  yeas  and  nays  be  entered.  But,  however  this  may  be,  the 
principal  thing  is  the  record  of  the  yeas  and  nays,  and  this  purpose  is  ac- 
complished as  perfectly  by  the  entry  made  as  it  would  be  by  any  other. 

As  to  preserving  the  identity  of  the  amendment  proposed,  there  is  no 
greater  difficulty  in  this  matter  than  with  reference  to  bills.  That  is  left  to 
be  provided  for  by  the  legislature. 

The  parties  agree  that,  in  case  the  amendment  was  properly  adopted,  the 
judgment  should  be  affirmed.  It  is  stipulated  that  in  the  proceedings  there 
was  full  compliance  both  with  the  street  laws  prior  to  1880  and  with  the  law  of 
1885.  It  is  therefore  not  necessary  to  decide  which  law  is  in  force.  That 
question  is  really  stipulated  out  of  the  case.    Judgment  affirmed. 

We  concur:    Morrison,  C.  J.;  Paterson,  J.;  MgFarlai^d,  J.;  MoKin- 

STRT,  J.;  SHARPSTEIN,  J. 

Thornton,  J,    I  dissent. 

(72  Cal.  10) 

Ex  parte  MoN  FooK.     {^o,  20,276.) 

(Supreme  Court  of  CcUifornia.    February  4,  1887.) 

Cbikinal  Law — Sentbnck  —  Housb  of  Cobbbction  ob  Statb  Pbison — Act  Cal.  of 
April  1,  187H. 

A  defendant  who  pleads  guilty  of  burglary,  and  confesses  to  prior  convictions 
thereof,  cannot  be  sentenced  to  the  house  of  correction,  under  California  act  of  April 
1,  1878,  providing  that  no  person  who  may  be  sentenced  to  the  state  prison  shall  be 
sentenced  to  the  house  of  correction,  if  he  has  been  once  before  convicted  of  felony, 
and  that  the  fact  of  previous  conviction  may  be  found  by  the  court,  upon  evidence 
introduced  at  the  time  of  sentence.    Temple,  J.,  dissenting. 

In  bank.    On  habeds  corpus, 

Z.  T.  Cason,  for  petitioner.    Joseph  Kirk,  for  respondent. 

Paterson,  J.  On  May  22,  1885,  the  petitioner,  after  due  proceedings  had 
in  the  superior  court  of  the  city  and  county  of  San  Francisco,  pleaded  guilty 
of  burglary,  and  confessed  the  charge  of  two  prior  convictions  of  felony — 
burglary  also — to  be  true.  The  court  thereupon  sentenced  him  to  serve  the 
term  of  four  and  one-half  years  in  the  house  of  correction. 

The  act  of  April  1,  1878,  (St.  1877-78.  p.  953,)  provides: 

"Sec.  3.  All  persons  appearing  for  sentence  in  the  police  judge's  court,  the 
city  criminal  court,  or  the  municipal  criminal  court,  of  the  city  and  county  of 
San  Francisco,  who  might  be  sentenced  to  imprisonment  in  the  county  jail, 
or  in  the  state  prison,  may,  instead  thereof,  be,  by  the  proper  court,  sentenced 
to  imprisonment  in  the  house  of  correction,  in  said  city  and  county,  subject, 
however,  to  the  provisions  of  the  next  section ;  and  no  person  shall  be  sen- 
tenced to  imprisonment  in  the  house  of  correction  except  under  the  provisions 
of  this  act. 

"Sec.  4.  No  person  shall  be  sentenced  to  imprisonment  in  the  house  of  cor- 
rection for  a  shorter  or  a  longer  term  than  that  for  which  he  might  be  sen- 
tenced in  the  county  jail,  or  in  the  state  prison,  and  in  no  case  whatever  for 
a  shorter  term  than  three  months,  nor  for  a  longer  term  than  three  years. 
No  person  who  might  be  sentenced  to  imprisonment  in  the  state  prison  shall 
be  sentenced  to  imprisonment  in  the  house  of  correction,  if  he  is  more  than 
twenty-five  years  of  age,  if  he  has  once  before  been  convicted  of  a  felony,  or 
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twice  before  oonyicted  of  petit  laroeny,  nor  unless,  in  the  opinion  of  the  oonrt, 
imprisonment  in  the  house  of  correction  will  be  more  for  his  interest  than 
imprisonment  in  the  state  prison,  and  equally  for  the  interest  of  the  public. 
The  fact  of  a  previous  conviction  may  be  found  by  the  court  upon  evidence 
introduced  at  tiie  time  of  sentence."  Applicable  to  superior  court,  Bx parte 
Flood,  64  Cal.  251. 

Passing  ovbr  the  question  as  to  the  effect  of  an  excessive  sentence,  and  the 
question  of  the  correctness  of  the  decision  in  Ex  parte  Bernert,  62  Cal.  524, 
we  think  the  judgment  is  void  because  the  prisoner  is  not  within  any  of  the 
classes  of  criminals  who  may,  by  the  terms  of  the  statute,  be  committed  to 
the  house  of  correction.  That  institution,  as  its  name  indicates,  is  designed 
for  the  reformation  of  youthful  criminals, — those  who  have  not  yet  become 
hardened  in  crime;  and,  as  we  construe  section  4  of  the  act,  no  one  can  be 
committed  to  the  house  of  correction  who  is  over  25  years  of  age,  or  "who 
has  been  once  before  convicted  of  a  felony,  or  twice  before  convicted  of  petit 
larceny,  nor  unless,  in  the  opinion  of  the  court,  imprisonment  in  the  house 
of  correction  will  be  more  for  his  interest  than  imprisonment  in  the  state 
prison,  and  equally  for  the  interest  of  the  public."  It  was  the  intention  of 
the  legislature  to  provide  a  place  where  young  offenders  should  not  be  brought 
into  contact  or  association  with  veteran  criminals. 

It  being  now  too  late  to  enter  a  proper  judgment  in  the  court  below,  {Ex 
parte  Oilinoret  antCt  800,)  it  is  ordered  that  the  petitioner  be  discharged  from 
custody. 

We  concur:  Morrison,  C.  J.;  MoFarlamd,  J.;  Sharpstein,  J.;  Thorn- 
ton, J. 

Templb,  J     I  dissent. 

(73  Cal.  1) 

Hoffman  tj.  Kemnant.    (No.  9,835.) 

{Supreme  Court  of  OcUifomia.    February  3,  1887.) 

I.  EjBOTMSlVT— BeFBNSB  OF  PUBOHASB  FBOM  PLAINTIFF—   FacIS  NBCKSRABT  TO  Gomn. 
TCTB. 

An  answer  in  ejectment,  alleging  that  defendant  had  contracted  with  plaintiff  for 
the  purchase  of  the  premises,  and  that  he  had  niade  a  partial  payment,  and  been 
let  into  pos:iession,  and  that  plaintiff  still  retains  the  amount  paid,  but  not  alleging 
payment  in  full,  or  that  the  remaining  purchase  money  was  not  yet  due,  does  not 
show  a  defense. 

i.  Samb—Ceoss-Oomplaint— Failure  of  Titlb— Refusal  to  Rbtobit  Paymbntb. 

A  cross-complaint  in  eiectment  averred  a  contract  between  plaintiff  and  defend- 
ant for  the  purchase  by  defendant  of  the  premises  sued  for,  the  making  of  certain 
payments  tnereon  by  defendant,  and  that  he  had  been  let  into  possession;  that, 
since  the  beginning  of  the  action,  lie  had  discovered  for  the  first  time  that  plaintiff 
had  no  title  to  thejpremises,  but  that  the  title  was  in  another  person  named ;  where- 
lipoii  defendant  offered  to  return  the  premises,  and  everything  received  by  him  un- 
der the  contract,  to  plaintiff,  and  demanded  back  the  money  paid  by  him,  but  plain- 
tiff refused  to  return  it.  Held,  that  the  matter  stated  was  not  the  proper  subject  of 
a  cross-complaint,  whether  or  not  it  would  support  some  kind  of  a  separate  action. 

In  bank.    Appeal  from  superior  court,  Santa  Cruz  county. 
Ejectment.    Plaintiff  had  judgment  below. 

CfuLS,  B,  Tcmnger  and  J,  M.  Lesser,  for  Remnant,  appellant.  Joseph  H. 
Skirm  and  Wan  en  Olney,  for  Hoffman,  respondent. 

McFarland,  J.  The  appellant,  Remnant,  who  was  defendant  in  the  court 
below,  appeals  from  a  judgment  rendered  against  him  in  an  action  of  eject- 
ment. The  grounds  upon  which  he  relies  for  a  reversal  are  that  tlie  court 
erred  in  sustaining  a  demurrer  to  that  part  of  his  answer  which  sets  up  a 
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"further  and  separate  defense,"  and  also  in  sustaining  a  demurrer  to  a  cross' 
complaint  filed  by  defendant. 

1.  In  the  "separate  defense"  defendant  merely  averred  that  plaintiff  en- 
tered into  a  contract  with  defendant  to  convey  to  the  latter  the  premises  de- 
scribed in  the  complaint,  upon  the  payment  by  defendant  to  plaintiff  of  the 
sum  of  $3,410;  that  defendant  paid  $1,750  of  this  money,  and  was  let  into 
possession  of  the  premises;  and  "that  the  plaintiflf  has  not  paid  or  returned  to 
this  defendant  said  last-named  sum  of  money,  or  any  part  thereof,  but  still 
retains  the  whole  thereof. "  The  complaint  in  this  case  is  in  the  ordinary  and 
proper  form  of  a  complaint  in  ejectment.  An  answer  to  such  a  complaint 
should  contain  some  matter  of  denial,  or  averment  constituting  a  defense — 
either  legal  or  equitable — to  the  action.  It  would  have  been  a  good  answer 
to  have  averred  that  the  remaining  purchase  money  was  not  yet  due,  or  to 
have  stated  facts  showing  that  it  had  been  paid,  ancf  that  defendant  was  thus 
entitled  to  possession  under  the  contract,  and  to  compel  the  execution  of  a 
conveyance;  but  it  is  impossible  to  conceive  how  the  bare  fact  that  plaintiff 
had  not  paid  back  to  defendant  the  $1,750  would  constitute  any  defense  what- 
ever. There  was  no  error,  therefore,  in  sustaining  the  demurrer  to  this  part 
of  the  answer. 

2.  The  averments  of  the  cross-complaint  are.  in  brief,  that  on  April  6, 1878, 
plaintiff  represented  to  defendant  that  he  was  the  owner  in  fee  of  the  prem- 
ises described  in  the  complaint,  and  could  convey  them  by  a  good  and  suffi- 
cient deed,  free  from  incumbrances;  that  defendant  was  thereby  induced  to 
purchase,  and  did  purchiise,  said  premises  from  plaintiff  for  $3,410;  that  de- 
fendant paid  plaintiff  $1,750  as  part  of  the  purchase  price,  and  then,  on  said 
sixth  day  of  April,  1878,  plaintiff  and  the  defendant  entered  into  a  written 
contract,  by  which  defendant  promised  to  pay  plaintiff  $1,660  on  or  before  the 
first  day  of  July,  1879,  with  interest,  and  plaintiff  agreed  that,  upon  the  pay- 
ment of  said  money,  he  would  execute  to  defendant  a  good  and  sufiicient  deed 
of  said  premises;  that  upon  the  making  of  said  contract  plaintiff  delivered 
possession  of  the  premises,  to  defendant,  who  has  been  in  possession  ever  since; 
that  in  October,  1878,  he  paid  plaintiff  $49.80,  as  interest  on  the  unpaid  pur- 
chase money,  and  a  like  sum  as  such  interest  in  January,  1879;  that  at  the 
time  of  the  making  of  said  contract  said  plaintiff  was  not  the  owner  in  fee  of 
said  premises,  and  was  not  such  owner  at  c^ny  time  afterwards,  and  could  not 
have  made  a  good  and  sufficient  deed  of  the  same;  that  in  1872  one  Imus  was 
the  owner  in  fee  of  said  premises,  and  in  that  year  executed  a  mortgage 
thereon  to  a  third  party;  that  he  had  since  died,  and  that  at  the  time  of  the  ex- 
ecution of  the  said  contract  a  suit  to  foreclose  said  mortgage  was  pending 
against  the  heirs  and  legal  representatives  of  said  Imus;  and  that  defendant 
did  not  discover  that  plaintiff  was  not  the  owner  of  said  premises,  and  did  not 
know  of  the  existence  of  said  mortgage,  and  the  pendency  of  the  proceedings 
to  foreclose  the  same,  until  after  the  commencement  of  the  present  action, 
which  was  June  10,  1881..  The  cross-complaint  then  avers  that  immediately 
after  this  discovery  "this  defendant  did  rescind  the  said  contract, "  and  offered 
to  restore  to  plaintiff  everything  of  value  which  he  had  received  under  it,  and 
tendered  it  to  plaintiff  for  cancellation,  and  offered  to  surrender  possession  of 
the  premises,  and  demanded  the  return  of  the  $1,750,  and  also  the  interest  paid 
on  the  unpaid  purchase  money;  but  that  plaintiff  refused,  and  still  refuses  and 
fails,  to  return  said  money,  or  any  part  tliereof.  The  prayer  is  that  defendant 
have  judgment  against  plaintiff  for  $1,849.60,  with  interest  from  January  5, 
1879. 

It  is  clear  that  the  demurrer  to  this  cross-complaint  was  properly  sustained. 
It  presents  no  equitable  defense  to  the  action,  and  certainly  no  legal  one.  It 
is  not  necessary  to  inquire  whether  or  not  the  facts  averred  would  support 
some  kind  of  an  independent  action.  To  allow  a  defendant,  in  an  ordinary 
.'iction  of  ejectment,  to  set  up  matters  which  do  not  constituta  a  defense,  but 
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are  intended  merely  as  the  foandatlon  for  a  money  judgment  against  plaintiff, 
would  be  to  sanction  something  unknown  to  the  principles  and  rules  of  plead- 
ing and  practice. 

Appellant's  counsel  argues  that  the  act  of  bringing  the  suit  by  plaintiff 
was  itself  a  rescission  by  him  of  the  contract.  If  that  extreme  view  of  the 
matter  could  possibly  be  held  correct,  it  is  difficult  to  see  how  it  would  give 
the  cross-complaint  any  better  standing  as  a  pleading  to  a  complaint  in  eject- 
ment. But  if  appellant  was  in  possession  under  the  contract,  afi  the  argu- 
ment here  assumes,  then,  upon  appellant's  failure  to  perform  his  pait  of  it, 
the  bringing  of  the  ejectment  suit  was  not  in  rescission,  but  in  pursuance,  of 
the  contract. 

We  think  that  there  was  no  error  in  sustaining  the  demurrer. 

The  court  made  a  number  of  findings  entirely  outside  the  issues,  but  there 
were  sufficient  findings  t6  show  plaintiff's  ownership  and  right  of  possession. 
Judgment  affirmed. 

We  concur:  Thornton,  J.;  McKinstry,  J.;  Tbmple,  J.;  Sharpstein,  J. 

(14  Or.  404) 

Despain  and  another  v.  Crow  and  others. 

{Supreme  Court  of  Oregon.    January  18,  1887.) 

Garnishment — Who  is  Liable — ^Judgment  Debtor. 

Tlie  defendant  in  a  judgment  cannot  be  p:arnished  by  a  creditor  of  the  plaintiff 
therein;  fullowing  Norton  v.  Winter,  1  Or.  47. 

Appeal  from  circuit  court,  Umatilla  county. 

Strahan,  J.  This  is  an  agreed  case  under  the  statute,  and  its  sole  purpose  is 
to  determine  whether  or  not  the  defendant  in  a  judgment  can  be  garnished  by 
a  creditor  of  the  plaintiff  therein.  The  case  has  been  argued  with  much  learn- 
ing and  research  by  counsel  on  each  side,  and  our  attention  has  been  drawn  to 
the  conflicting  authorities,  but  the  question  was  considered  and  settled  at  an 
early  period  of  our  judicial  history,  and  we  decline  to  reopen  it.  Norton  v. 
Winter,  1  Or.  47.  Courts  will  sometimes  overrule  their  own  decisions,  where 
they  plainly  appear  to  have  been  wrong  in  principle,  or  where  a  correct  prin- 
ciple has  been  improperly  applied,  but  not  where  the  authorities  are  simply 
in  conflict.     In  such  case  stare  decisis  applies  with  peculiar  force. 

Let  the  decree  be  affirmed. 


(14  Or.  397) 

Morrow  Co.  v,  Hendryx,  Tresisurer. 

{Supreme  Court  of  Oregon.    January  18,  1887.) 

1.  ScHOOU?  AiN'D  School-Districts — Claims  of  Umatilla  and  Morrow  CociirriES,  Ore- 

gon, TO  Tax  of  1884— Civil  Code  Or.  f  583. 

Under  section  58^,  Civil  Code  Or.,  providing  that,  in  order  that  mandamus  may 
issue,  the  act  sought  to  l)e  enforced  shall  be  "an  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office,  trust,  or  station,"  mandamus  will  not  lie  to  com- 
pel  the  county  treasurer  of  Umatilla  county,  out  of  which  Morrow  county  was  cre- 
ated by  Sess.  Acta  1885,  p.  239,  to  pay  to  the  latter  any  portion  of  the  school  taxes 
of  1884,  collected  by  Umatilla  county,  such  payment  not  being  required  by  any 
statute  of  the  state. 

2.  Same— Act  Creating  Morrow  County— Board  Appointed  Thereby— JuRiSDiCTrrow 

TO  Apportion  School  Taxes— Sess.  Acts  Or.  1885,  Page  239,  §  10. 

Section  10,  Sess.  Acts  Or.  1885,  p.  239,  creating  a  board  to  determine  the  am ouni 
of  tlie  indebtedness  of  Umatilla  county,  Oregon,  over  and  above  the  value  of  the 
public  property  of  the  county,  and  to  determine  the  proportion  of  such  net  indebt- 
edness that  should  be  assumed  by  Morrow  county,  created  out  of  Umatilla  county 
by  that  act,  gave  no  authority  to  sucli  board  to  determine  the  respective  rights  of 
the  two  counties  to  the  school  taxes  collected  by  Umatilla  county  for  1884. 
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Appeal  from  circuit  court,  Umatilla  county. 

Strahan,  J.  On  the  application  of  Morrow  county,  an  alternative  writ 
of  mandamus  was  issued  out  of  the  circuit  court  of  Umatilla  county,  directed 
to  the  appellant,  as  treasurer  of  Umatilla  county.  The  command  of  the  writ 
is  that  he  pay  out  of  the  school  mone>T3  in  the  treasury  of  Umatilla  county, 
Oregon,  unto  the  treasurer  of  the  county  of  Morrow,  in  said  state,  the  sum  of 
$2,149.32,  and  the  further  sum  of  ^690.20,  or  that  he  appear  on  a  day  named, 
and  show  cause  why  he  has  not  done  so. 

Section  583  of  the  Civil  Code  prescribes  in  what  cases  the  writ  of  mandamus 
may  issue.  It  is  as  follows:  '^It  may  be  issued  to  any  inferior  court,  corpo- 
ration, board,  officer,  or  person,  to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins  as  a  duty,  resulting  from  an  oliice,  trust,  or  station. 
But  though  the  writ  may  require  such  court,' corporation,  board,  oflScer,  or 
person  to  exercise  its  or  his  judgment,  or  proceed  to  the  discharge  of  any  of  his 
or  its  functions,  it  shall  not  control  judicial  discretion.  The  writ  shall  not  be 
issued  in  any  case  where  there  is  a  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law." 

At  the  regular  session  of  the  legislative  assembly,  in  1885,  an  act  was  passed 
entitled  "An  act  to  create  the  county  of  Morrow,  and  to  fix  the  salaries  of 
county  judge  and  treasurer. "  Sess.  Acts  1885,  p.  239.  After  sundry  provis- 
ions creating  the  county  of  Morrow,  fixing  its  boundary,  locating  the  county- 
seat  temporarily  at  Heppner,  providing  for  the  representation  of  such  new 
county  in  the  senate  and  house,  section  5  of  said  act  provides:  "The  county 
clerk  of  Umatilla  county  shall  send  to  the  county  clerk  of  Morrow  county, 
within  thirty  days  after  this  act  becomes  a  law,  a  certified  transcript  of  all 
delinquent  taxes  from  the  assessment  roll  of  1884  that  were  assessed  within 
the  limits  of  Morrow  county;  also  a  certified  transcript  of  the  assessment  of 
persons  and  property  within  the  limits  of  Morrow  county  for  1884;  and  the 
said  taxes  shall  be  payable  to  the  proper  officer  of  Morrow  county.  The  county 
treasurer  of  Morrow  county  shall,  out  of  the  first  money  collected  for  taxes, 
pay  over  to  the  treasurer  of  Umatilla  county  the  full  amount  of  the  state  tax 
on  the  assessment  roll  of  1884,  due  from  citizens  of  ilorrow  county.    *    ♦    *" 

Among  other  things,  section  10  of  said  act  contains  the  following:  "The 
county  of  Morrow,  within  one  year  after  its  organization  by  the  appointment 
of  its  officers,  as  hereinbefore  provided,  shall  assume  and  pay  to  the  county 
of  Umatilla  a  just  proportion  of  the  indebtednass  of  Umatilla  county,  after 
deducting  therefrom  the  value  of  the  public  property  of  Umatilla  county; 
and  J.  L.  Fuller,  S.  Ilothchild,  and  J.  H.  Kunzie,  of  Umatilla  county,  are 
hereby  appointed  a  board  to  determine  the  value  of  such  property,  and  the 
amount  of  indebtedness  to  be  assumed  by  said  Morrow  county.  Said  persons 
shall  meet  at  the  county-seat  of  Umatilla  county,  on  the  first  day  of  April, 
1885,  or  within  ten  days  thereafter,  and  take  and  subscribe  an  oath  before  the 
clerk  of  Umatilla  county  faithfully  to  discharge  their  duties.  Thereupon 
said  board  shall  proceed  with  said  work,  and,  when  completed,  file  a  report 
of  their  conclusions  in  duplicate  with  the  clerks  of  Umatilla  and  Morrow 
counties.  Within  thirty  days  of  the  filing  of  such  report  in  Morrow  county, 
either  county  inay  appeal  from  the  decision  of  said  board  to  the  circuit  court 
for  Umatilla  county,  by  serving  a  notice  of  appeal  upon  the  clerk  of  the  other 
county.  Upon  perfecting  the  issues  in  said  circuit  court,  either  county  may 
demand  a  change  of  venue  to  any  other  county  in  the  Sixth  judicial  district 
of  the  state  of  Oregon,  which  may  be  agreed  upon  by  said  counties,  or,  in  the 
event  of  their  disagreement,  which  may  be  designated  by  the  judge  of  said 
district.  The  trial  may  be  by  a  jury,  and  the  judgment  rendered  may  be  en- 
forced as  other  judgments  against  counties.  If  the  county  appealing  fails  to 
recover  a  more  favorable  judgment  than  the  finding  of  said  board,  by  at  least 
five  hundred  dollars,  it  shall  pay  the  costs  of  the  appeal.    If  no  appeal  be 
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taken  by  either  county  within  the  thirty  days  above  provided,  the  finding  of 
said  board  shall  be  conclusive.    *    ♦    ♦"     The  remainder  of  the  section  re- 
lates to  the  compensation  of  the  board,  and  how  the  same  shall  be  paid. 
The  report  of  the  conclusions  of  said  board  is  as  follows: 

"jTo  the  Honorable  County  Courts  of  Umatilla  and  Morrow  Counties: 
The  undersigned,  a  board  of  commissioners  created  by  house  bill  No.  4,  en- 
titled *  An  act  to  create  the  county  of  Morrow,  and  fix  salaries,'  etc.,  approved 
February  16,  1885,  and  under  said  act  we  were  called  upon  to  adjust  and  de- 
termine the  indebtedness  and  the  value  of  property  in  Umatilla  county,  and 
to  be  assumed  by  said  Morrow  county,  have  performed  that  duty,  and  submit 
our  findings  herewith: 

"Total  value  of  all  property  and  assets,  outstanding  taxes,  etc.  -  ^181,686  78 
Total  liabilities  of  county,      *-  -  -  -  -  187,168  14 


Leaving  a  net  indebtedness  of       -  •  -  •  •      65,531  36 


The  proportion  of  this  to  be  assumed  by  Morrow  county  this 

board  finds  to  be        -           -           -           -           -           -  $1J49  30 

Unpaid  taxes,  1884,  turned  over  to  Morrow  county,        -           -  11,567  08 

Less  school  taxes  due  Morrow  county,  out  of  tax  levy  of  1884,  4,077  17 

Leaving  a  net  balance  due  Umatilla  county  from  Morrow  county 
of «8,689  21 

"A  detailed  statement  will  be  found  annexed. 

"The  board  also  find  that  there  is  a  balance  of  county  school  money  in  the 
treasury,  derived  from  fines,  forfeitures,  etc.,  to  a  portion  of  which  Morrow 
county  would  be  justly  entitled;  but  the  county  school  superintendent  and 
treasurer  find  no  authority  in  the  laws  governing  disbursements  of  school 
funds  authorizing  them  to  pay  such  money  to  Morrow  county.  This  board 
finds  that  a  just  proportion  due  Morrow  county  from  said  school  fund  would 
be  $690.20,  and  would  recommend  that  the  honorable  county  court  of  Uma- 
tilla county  instruct  the  treasurer  of  said  county  to  pay  the  amount  to  Mor- 
row county.  The  minutes  of  the  proceedings  of  this  board,  from  day  to  day, 
is  also  submitted  herewith. 

"In  compliance  with  an  order  of  the  honorable  county  courts  of  Umatilla 
and  Morrow  counties,  issued  at  their  April  term  of  1885,  this  board,  believ- 
ing that  their  work  would  be  expedited  by  the  assistjince  of  an  expert  book- 
keeper, engaged  one  from  Portland,  who  was  higlily  recommended.  Said  ex- 
pert, on  examination  of  the  county  books  and  records,  stated  that,  to  make  an 
exhibit  to  the  correctness  of  which  he  could  certify,  would  cost  $6,000  to 
$8,000.  This  board,  believing  that  such  an  investigation  and  exhibit  would 
not  justify  the  expense  therefor,  discharged  him,  to  do  the  work  ourselves. 

MVe  also  submit  herewith  various  bills,  amounting  to  $456.15,  all  of  which 
we  find  just  and  reasonable,  for  your  approval,  and  order  of  payment  of  half 
each,  by  each  of  your  honorable  courts,  to  whom  all  of  this  we  respectfully 
submit. 

[Signed]  •*S.  Rothchild, 

«J.H.  KUNZIE, 

"J.  L.  Fuller, 

"Board  of  Commissioners. 
"" Pendleton.  July  10,  1885. ~ 

The  only  real  controversy  that  is  now  presented  by  this  record  is  as  to  the 
item  of  $4,077.17,  for  which  Morrow  county  seems  to  have  received  a  credit  as 
school  taxes  due  it  out  of  the  tax  levy  of  1884.     An  examination  of  this  ques« 


Digitized  by 


Google 


Or.]  *  COUNTY    OF  MOEROW   V.  HENDRYX.  809 

tion  will  necessarily  require  us  to  consider  another  item  of  the  report,  because 
the  two  are  so  connected  together  that  they  cannot  be  treated  of  separately. 

But  before  proceeding  to  a  particular  examination  of  this  report,  it  might 
be  well  to  advert  to  some  of  the  more  general  principles  of  law  applicable  to 
the  subject. 

Windham  v.  Poi^tland,  4  Mass.  389,  is  an  early  and  leading  case.  It  is 
there  said:  "If  a  part  of  its  [an  incorporated  town]  territory  and  inhabitants 
are  separated  from  it,  by  annexation  to  another,  or  by  the  erection  of  a  new 
corporation,  the  former  corporation  still  retains  all  its  property,  powers,  rights, 
and  privileges,  and  remains  subject  to  all  its  obligations  and  duties,  unless 
some  new  provision  should  be  made  by  the  act  authorizing  the  separation." 

So,  in  Laramie  Co.  v.  Albany  Co,,  92  U.  S.  307,  it  is  said:  "*  *  *  The 
constant  practice  is  to  divide  large  counties  and  towns,  and  to  consolidate 
small  ones,  to  meet  the  wishes  of  the  residents,  or  to  promote  the  public 
interests,  as  understood  by  those  who  control  the  action  of  the  legislature. 
Opposition  is  sometimes  manifested ;  but  it  is  everywhere  acknowledged  that 
the  legislature  possesses  the  power  to  divide  counties  and  towns  at  their  pleas- 
ure, and  to  apportion  the  common  property  and  the  common  burdens  in 
such  a  manner  as  to  them  may  seem  reasonable  and  equitable." 

The  same  doctrine  is  maintained  in  Canoea  v.  Commissioners  Bradford 
Co,,  18  ria.  512;  Trinity  Co,  v.  Polk  Co.,  58  Tex.  321;  PtOaski  Co.  v.  County 
Judge  Saline  Co.,  37  Ark.  339;  Supervisors  Chickasaw  Co.y,  Superoisors 
Sumner  Co.,  58  Miss.  619;  Eagle  \,  Beard,  33  Ark.  4:97;  State  v.  McFadden, 
23  Minn.  40;  Askew  v.  Hale  Co.,  54  Ala.  639;  Commissioners  Currituck  Co. 
V.  Commissioners  Bare  Co.,  79  N.  C.  565;  Commissioners  Sedgwick  Co,  v. 
Bunker,  16  Kan.  498. 

It  is  therefore  only  necessary  to  determine  what  provision  the  legislature 
has  made  in  order  to  ascertain  what  are  the  rights  and  liabilities  of  the  two 
counties.  All  there  is  in  the  act  which  materially  affects  the  question  of  taxes 
is  in  section  5.  By  that  section  the  clerk  of  Umatilla  county  is  required, 
within  30  days  after  the  act  became  a  law,  to  send  to  the  county  clerk  of  Mor- 
row county— i^'ir*^,  a  certified  transcript  of  all  delinquent  taxes  from  the  as- 
sessment roll  of  1884  that  were  assessed  within  the  limits  of  Morrow  county; 
and,  second,  a  certified  transcript  of  the  assessment  of  persons  and  property 
within  the  limits  of  Morrow  county  for  1884.  It  is  expressly  provided  that 
said  taxes  shall  be  payable  to  the  proper  officer  of  Morrow  county.  In  addi- 
tion to  this,  it  is  further  providetl  in  said  section  that  the  county  treasurer  of 
Morrow  county  shall,  out  of  the  first  money  collected  for  taxes,  pay  over  to- 
the  treastirer  of  Umatilla  county  the  full  amount  of  state  tax  on  the  assess- 
ment roll  of  1884,  due  from  the  citizens  of  Morrow  county.  The  reason  and 
justice  of  this  latter  provision  are  apparent.  By  the  assessment  and  return  of 
taxes  for  the  year  1884,  Umatilla  county  had  become  liable  to  the  state  for  the 
entire  amount  Of  state  taxes  on  the  roll  for  that  year,  and  this  part  of  the  act 
simply  provides  for  the  reimbursement  of* said  county  to  the  extent  of  the  state 
taoces  assessed  against  persons  resident  in  Morrow  county.  This  is  the  full  ex- 
tent of  the  liability  imposed  by  the  act  on  Morrow  county  in  relation  to  the  taxes 
of  1884.  The  amount  to  be  paid  to  Umatilla  county,  under  this  part  of  the  act, 
may  be  ascertained  by  an  examination  of  the  assessment  roll,  and  was  not  re- 
ferred to  the  board  created  by  section  10,  and  they  had  nothing  whatever  to 
do  with  it.  The  item  of  ^11,567.08,  from  which  is  deducted  the  other  item 
of  $4,077.17,  were  both  placed  in  the  report  of  the  board  under  a  misappre- 
hension of  said  board  as  to  the  extent  of  their  powers  under  the  act,  as  well 
as  the  true  construction  of  section  5,  and  therefore  the  report  must  be  con- 
strued as  if  these  items  had  not  been  included  therein.  They  arc  separate 
and  severable  from  the  residue  of  the  report,  and  their  exclusion  will  not  ma- 
terially affect  the  other  work  of  the  board,  or,  at  least,  the  remaining  part  of 
the  report  in  no  manner  depends  on  these  items.    Section  10  of  the  act  clearlr 
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and  concisely  defines  the  whole  power  and  authority  of  the  board.  It  is,  in 
substance,  to  determine  what  would  be  a  just  proportion  of  the  indebtedness 
of  Umatilla  county  which  Morrow  is  required  to  assume  and  pay,  after  de- 
ducting therefrom  the  value  of  the  public  property  of  Umatilla  county. 

If  we  have  not  entirely  misunderstood  this  report,  the  board  has  assumed 
that,  by  the  terms  of  the  act  in  question,  Umatilla  county  was  entitled  to  re- 
ceive back  from  Morrow  the  entire  amount  of  taxes  for  the  year  1884  which 
were  certified  to  Morrow  county  under  section  5.  If  this  is  the  true  construc- 
tion of  the  report,  it  is  based  on  a  misapprehension  on  the  part  of  the  board  as 
to  the  extent  of  Morrow  county's  rights  and  liabilities  under  the  act.  If  Mor- 
row county  has  not  yet  paid  to  Umatilla  county  the  amount  of  state  taoces  on 
the  roll  of  1884,  assessed  against  persons  resident  in  that  county,  she  can  still 
do  so;  but  this  report  is  not  to  be  taken  as  the  measure  of  her  liability  in  this 
respect. 

As  to  the  school  taxes  directly  involved  here,  there  are  not  sufficient  facts 
before  us  to  enable  us  to  determine  the  matter  on  this  record.  If  Umatilla 
county  has  in  her  treasury  school  moneys  derived  from  taxes  which  of  right  be- 
long to  Morrow  county,  the  matter  must  be  litigated  in  some  other  appropriate 
proceeding,  or  determined  in  some  other  way.  The  facts  upon  which  such 
right  is  supposed  to  depend  do  not  appear  in  this  record,  and  we  could  not  ren- 
der a  judgment  which  would  determine  the  final  rights  of  the  counties  inter- 
ested without  doing  a  possible  injustice  to  one  or  the  other.  We  do  not  find 
that  the  payment  of  this  money  by  the  appellant  to  the  treasurer  of  Morrow 
county  is  "an  act  which  the  law  specially  enjoins  as  a  duty  resulting  from  an 
office,  trust,  or  station. "-  Our  attention  has  not  been  called  to  any  statute 
which  creates  or  imposes  the  duty,  and  we  know  of  none.  We  therefore  re- 
verse the  judgment  of  the  court  below,  and  remand  the  cause,  with  directions 
to  dismiss  the  writ. 

(All  concur.) 

(14  Or.   410)  __  __ 

Neill  v.  Wilson. 

{Supreme  Court  of  Oregon.    January  21,  1887.) 

1.  Pilots  —  Columbia  River  —  Boundary  betweek  Oregon  and  Washington  Terri- 

tory— Act  of  Congress,  March  2,  1837. 

Under  the  act  of  congress  of  March  2, 1837,  providing  that  it  sliall  be  lawful  for 
the  master  or  conunander  of  any  vessel,  coming  into  or  going  out  of  any  port  sit- 
uate upon  the  waters  which  are  the  boundary  between  two  states,  to  en'iploy  any 
pilot,  duly  licensed  or  authorized  by  the  laws  of  either  of  the  states  bounded  on  said 
waters,  to  pilot  said  vessel  to  or  from  said  port,  any  law,  usage,  or  custom  to  the 
coutrar^r  notwithstanding,  the  master  of  any  vessel,  whether  bound  in  or  out  of  the 
Columbia  river,  may  take  a  pilot  from  efther  Oregon  or  Washington  Territory, 
without  any  reference  to  factof  which  pilot  offered  his  services  first,  or  whether  either 
of  them  had  served  as  pilot  on  the  vessel  before.  Following  The  Aberconij  26  B'ed. 
Rep.  877. 

2.  Same— "  States  "  Includes  "Territories"— Act  op  Congress,  March  2,  1837. 

The  word  "states."  in  the  act  of  congress  of  March  2,  1837,  regulating  the  em- 
ployment of  pilots  on  water  forming  the  boundary  between  two  "states,"  should 
be  construed  to  include  a  territory  of  the  United  States. 

Appeal  from  circuit  court,  Clatsop  county. 

C:  W,  Fulton,  for  Neill,  appellant.  T,  li.  McBride  and  Noland  c£-  Dorris, 
for  Wilson,  respondent. 

Lord,  C.  J.  This  is  an  appeal  from  a  judgment  on  demurrer  to  the  plain- 
tiff*s  complaint.  The  action  was  brought  to  recover  the  sum  of  $161  for  half 
pilotage.  In  substance,  the  facts  alleged  are  that  the  plaintiff  is  a  duly- 
licensed  Oregon  pilot,  attached  to  the  pilot  schooner  Governor  Moody ;  that 
the  defendant  is  the  master  of  the  British  bark  Clan  Ferguson ;  that  on  the 
seventeenth  day  of  January,  1886,  the  plaintiff  piloted  said  bark  over  the  bar 
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of  the  Columbia  river,  into  Astoria;  that  on  the  eleventh  day  of  March,  1886, 
the  said  bark  being  then  on  her  outward  bound  voyage,  the  plaintiff  tendered 
and  offered  liis  service  as  a  pilot  to  conduct  and  navigate  said  bark  from  the 
port  of  Astoria,  over  the  bar  and  bar-pilotage  ground,  to  the  open  sea,  and  that 
defendant  refused  the  services  of  plaintiff  as  such  pilot,  etc.;  that  upon  sucli 
refusal,  that  plaintiff  demanded  liis  fees,  amounting  to  the  sum  of  S161;  that, 
at  the  time  the  plaintiff  offered  his  services,  the  defendant  had  not  engaged  a 
pilot  to  navigate  said  bark  to  the  open  sea;  that  tlie  defendant  has  engaged 
another  pilot,  Charles  Johnson,  licensed  by  the  board  of  pilot  commissioners 
of  Washington  Territory,  to  pilot  said  bark  from  Astoria,  over  the  bar- pilot- 
age ground,  and  to  the  open  sea. 

By  the  act  of  1882  it  is  provided  that  "a  pilot  who  brings  a  vessel  in  over 
the  Columbia  river  bar  is  entitled  to  pilot  her  to  the  sea  when  next  she  leaves 
the  river:  *  ♦  ♦  but,  if  the  master  or  owner  of  such  vessel  desires  an- 
other pilot,  the  board  may  provide  for  allowing  him  to  take  another  pilot 
from  the  same  boat."  Section  33.  p.  21,  Sess.  Laws  1882.  By  section  30  of 
the  same  act  it  is  also  provided  tliat,  if  such  pilot's  offer  of  service  is  refused 
by  the  master,  he  shall  pay  him  half  pilotage."    Id.  20. 

Upon  this  state  of  facts,  under  these  provisions  of  the  Oregon  pilot  act,  it 
is  claimed  that  the  tender  of  the  plaintiff's  service  as  such  pilot,  and  the  re- 
fusal by  the  defendant  to  accept  the  same,  a  right  of  action  accrued  to  the 
plaintiff  for  half  pilotage.  To  support  this  proposition,  two  authorities  are 
mainly  replied  upon,  viz.:  The  William  Law,  14  Fed.  Rep.  793.  and  The 
Qleneame,  7  Fed.  Hep.  606;  but  the  facts  in  neither  are  parallel  witli  the  facts 
in  hand. 

In  the  first,  it  was  said  by  the  court  that  it  had  been  decided  that  an  offer 
to  pilot  a  vessel,  with  a  present  capacity  to  perform  tlieduty,  which  is  refused 
by  the  vessel,  is  equivalent  in  point  of  law  to  the  actual  performance  of  the 
service,  and  entitles  the  pilot  to  the  same  compensation  as  if  he  had  actually 
performed  it.  Ex  parte  McNiel,  13  Wall.  236;  Steam-ship  Co,  v.  Joliffe,  2 
Wall.  450;  Cooley  v.  Board  of  Wardens,  12  How.  299;  The  California,  1 
Sawy.  463.  But  the  court  is  careful  to  add — repeat — that  "it  will  be  observed 
that,  in  the  coui-se  of  this  vessel  from  the  place  where  she  was  spoken  by  the 
libelant  to  the  break-water,  she  passed  over  no  otlier  territory  than  that 
within  the  jurisdiction  of  the  state  of  Delaware." 

In  the  second  case  a  part  of  the  pilotage  ground  included  the  navigation  of 
the  Willamette  river  to  Portland,  wliich  was  exclusively  within  the  jurisdic- 
tion of  the  state  of  Oregon.  Deady,  J,,  said:  "When  the  Glenearne  was  at 
Astoria,  bound  up  the  Columbia  river,  she  was  on  pilotage  ground,  subject  to 
the  laws  of  both  Oregon  and  Washington,  and  might,  so  far,  take  a  pilot  from 
either,  .after  declining  the  services  of  one  from  the  other,  without  becoming 
liable  for  half  pilotage  to  the  latter;  and,  so  far  as  the  navigation  of  the  Co- 
lumbia river  is  concerned,  this  is  a  sufficient  answer  to  the  libelant's  claim, 
independent  of  the  fact  that  the  Washington  Territory  pilot  first  offered  his 
services.  But  the  Glenearne  was  then  bound  on  a  voyage  to  Portland,  which 
involved  the  navigation  of  the  Willamette  river  for  a  distance  of  twelve 
miles."  And  this  portion  of  the  pilotage  ground,  like  in  the  case  ofTJie 
William  Law,  supra,  being  within  the  jurisdiction  of  the  state  of  Oregon, 
no  other  than  a  duly-licensed  pilot  of  the  state  was  qualified  to  act,  because 
the  act  of  congress  of  March  2,  1837,  did  not  apply  to  it.  Hence  the  result 
reached  in  these  cases. 

But  here  the  bark  was  outward  bound,  and  in  waters  that  are  the  bound- 
ary between  Oregon  and  Washington  Territory,  and,  consequently,  on  pilot- 
age ground  subject,  to  the  laws  of  both,  and  to  which  the  act  of  congress  of 
March  2,  1837,  does  apply.  That  act  provides  "that  it  shall  be  lawful  fo^ 
the  master  or  commander  of  any  vessel  coming  into  or  going  out  of  any  port 
situate  upon  the  waters  which  are  the  boundary  between  two  states,  to  em- 
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ploy  any  pilot  duly  liceiLsed  or  authorized  by  the  laws  of  either  of  the  states 
bounded  on  said  waters  to  pilot  said  vessel  to  or  from  said  port,  any  law, 
usage,  or  custom  to  the  contrary  notwithstanding."  But,  to  avoid  the  effect 
of  this,  it  is  argued  that  the  act  only  refers  to  waters  which  are  the  bound- 
ary between  two  states^  and  not  between  a  state  and  territory,  to  which  it 
can  have  no  application,  within  the  meaning  of  the  word  as  used  in  the  act, 
or  as  expounded  by  the  supreme  court  of  tlie  United  States.  A  "state,"  it  is 
said,  is  not  a  "territory,"  within  the  purview  of  the  constitution,  or  so  un- 
derstood in  ordinary  acceptation,  or  by  judicial  construction  of  any  court  of 
last  resort;  that  unless  the  word  "state"  is  synonymous  with,  and  imports 
the  same  thing  as  "territory,"  it  cannot  have  the  same  meaning  and  effect, 
without  construing  the  statute  beyond  tlie  intention  of  the  legislature,  which 
it  is  not  the  provi  nee  of  the  cou  rt  to  do.  The  decisions  cited  in  support  of  this 
view  were  constructions  of  the  judiciary  act,  under  that  clause  of  the  consti- 
tution which  provides  that  "the  judicial  power  shall  extend  to  all  cases,  in 
law  and  equity,  ♦  ♦  ♦  between  citizens  of  different  states,"  (section  2, 
art.  3;)  and  in  which  it  was  held  that  a  territory  was  not  a  "state,  in  the 
sense  in  which  the  term  is  used  in  the  constitution,"  for  the  purpose  of  con- 
ferring jurisdiction  on  such  courts  in  a  case  .between  a  citizen  of  a  territory 
and  a  citizen  of  a  state.  Corporation  of  New  Orleans  v.  Winter,  1  Wheat. 
92;  Hepburn  y.  Ellzei/,  2  Cranch,  445.  But  the  cases  are  not  alike.  It  is 
well  known  that  the  act  of  congress  of  1837,  supra,  was  enacted  to  neutralize 
or  remedy  the  effect  of  conflicting  laws  of  adjoining  jurisdictions  or  states, 
on  navigable  waters  which  was  their  common  boundary.  Such  being  the  ob- 
ject of  tlie  law,  it  matters  not  whether  it  be  a  state  or  territory.  If  it  be  au- 
thorized or  allowed  to  legislate  upon  the  subject-matter  out  of  which  the  con- 
flict arose,  and  which  the  act  of  congress  was  intended  to  remedy,  it  is  a 
"state"  in  that  sense,  and  within  the  purview  of  the  act.  Now,  the  Colum- 
bia river  is  the  common  boundary  between  Oregon  and  Washington  Terri- 
tory. In  the  absence  of  congressional  legislation  to  the  contrary,  both  are 
permitted  to  pass  pilotage  laws  for  the  navigation  of  their  common  boundary. 
The  state  and  the  territory,  or  the  two  jurisdictions,  are  therefore  capable  of 
producing  that  state  of  facts — the  mischief — which  the  act  of  congress  was  de- 
signed to  remedy;  and,  if  this  be  so,  the  act  must  apply  to  one  as  much  as 
the  other. 

In  TTiB  Panama,  1  Deady,  33,  it  is  said:  "  Whether  the  word  *  state,*  as  used 
in  this  act,  should  be  construed  so  as  to  include  a  territory,  is  a  question  not 
free  from  doubt.  The  case  is  within  the  wiwcA^/" intended  to  be  remedied  by 
the  act,  and  it  seems  to  me  might  be  held  to  come  within  its  spirit  and  pur- 
view, without  any  violation  of  principle.  I  do  not  think  it  comes  within  the 
reasoning  or  considerations  that  controlled  the  court  in  Hepburn  y.  Ell zey,  2 
Cranch,  445,  in  which  it  was  held,  under  the  judiciary  act  giving  the  national 
courts  jurisdiction  of  controversies  between  citizens  of  different  states,  that  a 
citizen  of  the  District  of  Columbia  could  not  sue  in  such  court  as  a  oitizen  of 
a  state,  because  such  district  was  not  a  member  of  the  Union. "  And,  later,  the 
same  view  was  more  elaborately  expressed  in  The  Uilock,  19  Fed.  Rep.  207,  Mr. 
Justice  Deady  saying:  "  But  the  special  reason  for  this  narrow  construction  of 
the  word  *  state '  does  not  apply  to  this  case.  Congress  had  the  power  to  extend 
the  act  of  1837  over  a  water  constituting  the  boundary  between  the  state  of 
Oregon  and  the  territory  of  Washington.  The  language  actually  used  in  the 
act  may  be  reasonably  construed  so  as  to  accomplish  this  object,  and  the  case 
is  within  the  mischief  intended  to  be  remedied  thereby.  The  master  of  the 
Ullock  being  then  entitled,  upon  this  construction  of  the  law,  to  take  a  pilot 
from  either  Oregon  or  Washington,  without  reference  to  which  made  the  first 
offer  of  his  services,  the  libelant  is  not  entitUxl  to  recover  as  for  an  offer  and 
refusal  of  pilot  services,  even  though  such  offer  was  duly  made. " 

To  my  mind,  the  reasoning  of  these  authorities  is  incontrovertible,  and  it 
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would  be  a  woi^  of  supererogation  to  further  elaborate  It*  It  follows,  then, 
that  the  act  of  congress  is  applical\le  to  the  pilotage  ground  on  the  Ck)lumbia 
river,  which  is  the  boundary  between  the  state  of  Oregon  and  Washington  Ter- 
ritory; and,  this  being  so,  we  cannot  better  express  our  own  view  than  by 
adopting  the  language  of  Mr.  Justice  Di&adt  in  the  late  case  of  The  Abereom, 
26  Fed.  Rep.  877,  whiuh  involved  the  identical  question,  upon  the  same  state 
of  facts,  as  pi-esented  here:  "As  between  tlie  Oregon  pilots,  doubtjess,  the 
regulations  compelling  the  master  of  a  vessel  to  take  the  pilot  out  of  the  river 
that  brought  him  in  is  valid  and  binding;  but  the  state  cannot  compel  a  vessel 
in  the  Columbia  river  to  take  an  Oregon  pilot  under  any  circumstances,  or  to 
pay  him  half  or  any  pilotage,  if  the  master  prefers  to  and  does  take  a  Wash- 
ington pilot.  The  matter  is  too  plain  for  argument,  and  only  needs  to  be 
stated  to  be  understood.  Th3  act  of  congress  is  paramount,  and  no  regula- 
tion of  the  state  can  impair  or  limit  its  operation.  As  applied  to  the  facts  and 
circumstances  of  this  case,  it  declares,  in  effect,  that  the  master  of  any  vessel, 
whether  bound  in  or  out  of  the  Columbia  river,  may  take  a  pilot  from  either 
Oregon  or  Washington,  without  any  reference  to  the  fact  of  which  offered  his 
services  first,  or  whether  either  of  them  had  served  as  pilot  on  the  vessel  be- 
fore."   See,  also,  TTie  South  Cambria,  27  Ped.  Bop.  525. 

Such  being  the  meaning  of  the  act,  and  the  construction  given  to  it,  we 
cannot  do  otherwise  than  affirm  the  judgment. 


a*  Or.  417) 

MoDfiABMiD  V.  Foster  and  others. 
{Supreme  Court  of  Oregon.    January  24,  1886.) 

1.  LiKN — Farm  Laborer — Crop — Oregon  Act  of  October  21,  1878. 

The  Oregon  act,  approved  October  21, 1878,  providing  that  *'anyperSon  who  shall 
make,  alter,  repair,  or  bestow  labor  on  any  article  of  personal  property,  at  the  re- 
quest of  the  owner  or  the  lawful  possessorthereof,  shall  have  a  lien  upon  such  prop- 
erty so  made,  altered,  or  repaired,  or  upon  which  labor  has  been  bestowed,  for  his 
lust  and  reasonable  charges  for  the  labor  he  has  performed,  and  the  materials  he 
has  famished,  and  snch  person  may  hold  and  retain  possession  of  the  same  until 
sDch  jnst  and  reasonable  charges  shall  be  paid,*'  does  not  give  a  lien  to  an  employe 
'       of  a  farmer  upon  a  crop  which  the  employe  has  harvested. 

2.  Samb— Spjbcial  Contract— A ctdal  Possession. 

A  laborer  who  has  been  employed  by  a  farmer  to  harvest  a  crop.is  not  entitled  to 
a  lien  upon  it,  for  the  value  of  his  work  and  services,  in  the  absence  of  a  special 
contract  creating  it,  to  be  followed  by  an  actual  and  physical  change  of  possession 
in  the  nature  of  a  pledge. 

Appeal  from  circuit  court,  Umatilla  county. 

i.  /?.  Cox,  for  appellants,  Foster  and  others.  '  Q,  W,  Walker^  for  respond- 
ent, McDearmid. 

Thayer,  J.  The  respondent  commenced  an  action  in  the  court  below 
against  the  appellants,  to  recover  the  possession  of  206  sacks  of  wheat,  con- 
taining about  425  bushels,  marked  "J.  R.  F.  &  Co.,  P.,"  alleged  to  have  been 
wrongfully  taken  and  detained  from  him,  and  in  which  he  had  a  special  prop- 
erty to  the  extent  of  8106,  which  was  less  than  the  value  of  the  wheat  so 
taken.  He  also  claimed  $20  as  damages  for  the  taking  and  detention  of  the 
Baid  wheat. 

The  appellants  denied  all  the  material  allegations  of  the  complaint,  and  set 
forth  in  their  answer  the  following  new  matter  of  defense:  "And,  further 
answering  the  complaint,  defendant  alleges  that  the  property  mentioned  in 
the  complaint  was  formerly  a  growing  crop  of  wheat  owned  by  one  William 
Burden;  that  the  only  claim  of  a  special  property  which  might  have  been 
made  therein  or  thereto  by  the  plaintiff  is  based  on  a  pretended  lien  claimed 
by  plaintiff  for  his  services  in  heading  the  said  crop;  that  the  value  of  said 
wheat  is  only  the  sum  of  $226,  or  thereabouts;  that  on  the  seventh  day  of 
November,  1884,  said  William  Burden  was  indebted  to  this  defendant  and 
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one  J.  H.  Kunzie,  then  partners,  doing  business  under  the  firm  name  of  John 
R.  Foster  &  Co.,  in  the  sum  of  $628.16,  and  on  said  day,  in  order  to  secure 
said  indebtedness,  with  interest  thereon  at  the  rate  of  ten  per  cent,  per 
annum,  said  William  Burden  executed  to  this  defendant  and  said  J.  II.  Kun- 
zie, as  partners,  a  chattel  mortgage  on  said  property,  which  mortgage  was  by 
them  filed  on  the  tenth  day  of  November,  1884,  in  the  office  of  the  county  clerk 
of  Umatilla  county,  state  of  Oregon,  and  lias  ever  since  remained  thereon 
tile,  and  wholly  unsatisfied,  except  as  lierelnafter  stated;  that  this  defendant 
has  been,  since  the  first  day  of  March,  1885,  the  owner  of  the  said  chattel 
mortgage,  and  of  the  debt  thereby  secured;  that  on  the  sixteenth  day  of 
Septena;ber,  1885,  the  jaaid  William  Burden  delivered  possession  of  the  mort- 
gaged property  aforesaid  to  this  defendant  under  said  mortgage,  and  defend- 
ant took  and  disposed  of  the  same,  and  applied  the  proceeds  of  the  sale  thereof 
upon  his  debt  aforesaid." 

The  respondent,  in  his  reply  to  the  said  matter,  admitted  that  the  property 
mentioned  in  the  complaint  was  formerly  a  growing  crop  of  wheat  owned  by 
William  Burden,  and  that  his  special  property  therein  was  based  upon  a  lien 
for  work  and  labor  bestowed  on  said  crop,  in  heading  the  same,  but  denied 
that  such  lien  was  a  pretended  one;  admitted  the  chattel  mortgage  upon  the 
crop,  but  denied  that  said  Burden  delivered  the  possession  of  the  mortgaged 
property  to  the  defendant  under  the  mortgage,  or  that  the  latter  disposed  of 
the  property,  or  applied  the  proceeds  upon  any  debt.  The  respondent  also  set 
out  in  his  reply  the  following  matter:  "And,  further  replying  to  the  answer, 
plaintiff  alleges  that  the  conditions  of  said  mortgage  were  not  broken  until 
long  after  the  seizure  of  said  property  by  defendant,  on  the  sixteenth  day  of 
September,  1885;  that  said  conditions  were  broken  on  the  eighth  day  of  No- 
vember, 1885,  and  not  before;  that  said  mortgage  provided  that,  in  case  its 
conditions  were  broken,  it  might  be  foreclosed  by  giving  four  weeks'  notice, 
published  in  a  newspaper  of  Umatilla  county,  of  the  time  and  place  of  said 
sale,  and  by  selling  at  public  auction;  that  said  mortgage  was  not  foreclosed 
in  the  manner  therein  provided,  or  in  any  manner,  or  at  all ;  that  no  notice 
whatevei-  was  ever  given,  in  any  manner,  of  the  sale  of  said  property ;  that  no 
sale  of  said  property  under  said  mortgage  ever  took  place;  that  said  mortgage 
was  filed  for  record  on  the  tenth  day  of  November,  1884,  in  the  clerk's  otBce 
of  said  county,* and  that  said  mortgage  has  not  been  removed  in  any  manner; 
that  the  lien  created  by  said  mortgage  during  its  existence  was  inferior  to  and 
second  to  the  said  lien  of  this  plaintiff  for  said  work  and  labor  pertormed  in 
heading  said  crop  of  wheat;  that  defendant  had  actual  notice  of  the  existence 
of  plaintiff 's  said  lien,  for  work  and  labor  so  performed,  three  days  prior  to 
the  alleged  delivery  of  said  wheat  crop,  on  the  sixteenth  day  of  September, 
1885,  to  said  defendant,  by  said  Burden;  that,  at  the  time  of  the  performing 
of  said  work  and  labor,  defendant,  by  his  agent,  was  present,  and  did  not  dis- 
close the  fact  that  he  had  any  lien  upon  or  interest  in  said  crop  of  wheat;  that 
on  or  about  July  1,  1885,  said  defendant  instructed  said  William  Burden  to 
employ  persons  to  cut  and  harvest  said  wheat,  and  said  Burden,  being  the 
owner  of  said  grain,  and  in  the  lawful  possession  thereof,  did  employ  this 
plaintiff  to  cut  said  grain;  that  the  cutting  and  stacking  of  said  wheat  crop 
added  to  the  value  of  said  mortgaged  property  the  full  amount  of  this  plain- 
tiff's special  property  in  said  wlieat,  to-wit,  one  hundred  and  six  dollara." 

The  case  was  tried  by  jury,  who  returned  the  following  verdict: 

*'John  McDearmid,  Plaintiff,  v,  JoJm  R,  Foster  <fe  Co.,  Defendants. 

"We,  the  jury  in  the  above-entitled  cause,  find  for  the  plaintiff,  and  that 
the  plaintiff  is  the  owner  of  a  special  property  to  the  following  described  per- 
sonal propert}',  to-wit:  Two  hundred  and  six  sacks  of  wheat,  containing  about 
four  hundred  and  twenty-five  bushels,  and  marked  'J.  R.  F.  &  Co.,  P.;'  one 
hundred. and  fifty- three  sacka  of  which  wheat  was  threslied  about  the  second 
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day  of  October,  1885,  from  wheat-stacks  standing  on  the  east  half  of  section 
11^  township  four  north,  range  thirty  east,  Willamette  meridian,  in  Umatilla 
county,  Oregon;  and  fifty-three  sacks  of  which  wheat  was,  about  th6  second 
day  of  October,  1885,  threshed  from  wheat-stacks  standing  on  the  north-west 
quarter  of  sec.  thirty-four,  township  five  north,  range  thirty  east,  Willamette 
meridian, — all  in  Umatilla  county,  Oregon;  that  said  special  property  is  and 
was  of  the  value  of  ^106,  and  that  plaintiff  is  entitled  to  the  immediate  pos- 
session of  said  property.  W.  F.  Hamilton,  Foreman." 

The  following  questions,  in  the  way  of  special  verdict,  were  also  submitted 
for  the  jury  to  answer:  "(1)  Was  any  portion  of  the  grain  in  controversy 
within  Umatilla  county  at  the  time  of  the  filing  of  this  complaint,  October  12, 
1885?  No.  (2)  AVas  the  plaintiff  in  continuous  possession  of  the  grain  in 
controversy,  from  the  date  of  tire  performance  of  his  work  upon  it,  down  to 
the  time  when  John  R.  Foster  took  possession  of  it?  Yes.  (3)  Was  the 
property  in  question  wrongfully  taken  by  defendant  from  plaintiff  in  Umatilla 
county,  Oregon  ?  Yes.  (4)  Was  the  grain  in  controversy  in  Umatilla  county, 
Oregon,  and  in  possession  of  defendant  at  the  time  demand  was  made  on  de- 
fendant to  return  the  same  to  the  plaintiff?    Yes." 

On  tliis  verdict  a  judgment  was  entered  in  favor  of  plaintiff  for  the  return 
of  said  property,  or,  in  case  return  thereof  cannot  be  had,  for  the  value  of 
plaintiff's  special  property  therein,  to-wit,  $106,  and  costs;  from  which  judg- 
ment this  appeal  is  taken. 

The  respondent  offered  himself  as  a  witness  in  his  own  behalf  upon  the  trial, 
and,  among  other  things,  testified  to  the  following:  "I  was  in  possession  of 
the  grain  from  about  the  twelfth  of  August,  1885,  to  about  the  first  or  second 
of  October,  1885.  I  headed  the  grain.  Did  it  at  William  Burden's  instance. 
Burden  was  in  possession  of  the  grain.  He  sowed  it.  I  headed  and  stacked 
it.  *  *  *  Tlie  grain  was  all  stacked  when  I  finished  heading.  I  never 
delivered  possession  of  the  grain  to  any  person.  I  went  back  in  about  two 
weeks  to  see  if  it  was  all  right,  and  passed  by  the  grain  several  times  there- 
after, and  looked  at  it.  I  left  a  man  in  charge  of  the  grain, — William  Bur- 
den. I  don't  know  the  date  of  building  the  fence.  I  held  possession  of  the 
grain  all  the  time,  from  when  I  first  commenced  work  there  imder  my  lien 
for  the  purpose  of  satisfying  my  claim."  On  cross-examination:  "1  did  not 
do  the  work  personally.  Godfrey  McAlister  ran  the  header  for  me.  I  left  the 
morning  it  commenced,  and  did  not  return  until  about  two  weeks  after  it  was 
finished.  When  I  passed  by  the  grain,  as  testified  in  direct  exjimi nation,  I  was 
going  along  the  road  to  Cold  Spring  landing,  sometimes  on  other  business,  and 
sometimes  purposely  to  see  if  any  one  was  interfering  with  the  grain.  The 
grain  was  stacked  in  two  places.  It  was  left  standing,  when  stacked,  without 
any  inclosure  around  it,  except  such  as  inclosed  the  fields,  until  I  put  the 
fences  around  the  stacks,  as  I  have  testified.  The  reason  I  put  the  fences  up 
was  I  heard  John  R.  Foster  &  Co.  claimed  the  wheat,  and  were  going  to  take 
it.  I  fenced  it  In  order  to  hold  possession.  I  had  possession  all  the  time. 
The  wheat  stood  naked  in  the  fields,  on  Burden's  land.  I  did  no  other  acts 
in  regard  to  the  grain  than  those  to  which  I  have  testified.  The  fence  was  up 
before  I  knew  John  R.  Foster  would  take  the  grain.  Burden  said  to  me,  be- 
fore harvest,  he  wanted  the  grain  headed.  No  agreement  was  made  about 
the  heading,  or  payment  therefor.  I  had  no  conversation  with  defendant  in 
regard  to  the  matter." 

The  appellants  gave  evidence  tending  to  show  that  they  were  the  owners 
of  the  said  chattel  mortgage ;  that  on  the  sixteenth  day  of  September,  1885, 
the  said  William  Burden  delivered  possession  of  the  wheat  to  them,  as  it  stood 
in  the  stacks,  under  said  mortgage;  and  that  they  took  and  disposed  of  it,  and 
applied  the  proceeds  of  the  sale  thereof  upon  their  alleged  debt. 

A  great  many  questions  were  raised  at  the  trial,  and  there  are  86  assign- 


Digitized  by  VjOOQ  IC 

> 


816  PACIFIC  BEPOBTEB.  [Or. 

ments  of  error  in  the  notice  of  appeal,  I  have  not  observed  how  long  it  took 
to  try  the  case,  but  should  conclude,  from  the  number  of  points  made,  that  it 
must  have  taken  a  very  long  time.  I  shall  not  attempt  to  consider  all  the 
questions  presented  in  the  case.  If  I  did.  I  should  necessarily  have  to  neg- 
lect other  and  more  important  business  before  this  court. 

The  respondent  claimed  the  lien  upon  the  wheat  by  virtue  of  his  having 
headed  and  stacked  it.  He  claims  that  the  act  to  provide  for  liens  for  labor- 
ers, etc.,  approved  October  21,  1878,  (Sess.  Laws  1878,  pp.  102,  103,)  gave 
him  a  lien  for  his  labor  referred  to.  This  the  appellants'  counsel  denies,  and 
that  is  the  main  question  in  the  case.  The  act  referred  to  provides  that  "any 
person  who  shall  make,  alter,  repair,  or  bestow  labor  on  any  aii;icle  of  per- 
sonal property,  at  the  request  of  the  owner  or  lawful  possessor  thereof,  sJiall 
have  a  lien  upon  such  property  so  made,  altered,  or  repaired,  or  upon  which 
labor  has  been  bestowed,  for  his  just  and  reasonable  charges  for  the  labor  he 
has  performed,  and  the  material  he  has  furnished;  and  such  pei*son  may  hold 
and  retain  possession  of  tlie  same  until  such  just  and  reasonable  charges  shall 
be  paid."  The  word  "lien"  had,  long  prior  to  the  passage  of  this  statute,  ac- 
quired a  settled  meaning.  The  term  imported  that  the  party  was  in  posses- 
sion of  the  thing  he  claimed  to  detain.  It  was  a  right  to  hold  the  property 
upon  which  payment  was  required  to  be  made,  either  for  the  purchase  price, 
or  for  some  care,  labor,  or  attention  bestowed  upon  it.  A  large  class  of  per- 
sons, at  common  law,  were  authorized  to  claim  such  right.  It  included  all 
persons  who,  by  their  labor  or  skill,  had  imparted  an  additional  value  to  the 
goods  or  chattels  in  their  custody,  though  it  was  confined  mainly  to  trades- 
men. This  statute  has  extended  the  right  to  othere  who  before  would  not 
have  been  allowed  to  claim  its  benefits.  Formerly,  persons  who  pastured  or 
fed  "horses,  cattle,  hogs,  sheep,  or  other  live-stock,"  hud  no  lien  therefor. 
But  although  the  statute  has  extended  the  common  law  in  the  respect  referred 
to,  and  has  specified  a  definite  remedy  for  its  enforcement,  still,  in  the  main, 
it  is  only  declaratory  of  the  common  law,  and  must  be  interpreted  in  accord- 
ance with  its  principles.  The  lien  under  the  statute  is  of  the  same  nature  it 
formerly  was,  and  the  same  circumstances  must  combine  to  create  it.  There 
must  be  a  possession  of  the  thing,  otherwise  there  cannot,  without  a  special 
agreement  to  that  effect,  be  any  lien.  The  term  "lien,"  as  used  in  the  stat- 
ute, means  the  same  it  ever  did. — the  right  to  hold  the  thing  until  the  pay- 
ment of  the  reasonable  charges  for  making,  altering,  repairing,  or  bestowing 
labor  upon  it.    Possession  of  the  article  is  a  requisite  essential. 

Unless,  therefore,  the  respondent  had  the  actual  possession  of  the  wheat  in 
question,  he  had  no  lien  upon  it  for  the  labor  he  bestowed  in  he^iding  and 
stacking  it.  He  testified  that  he  did  have  possession  of  the  wheat,  and  the 
jury  so  found;  but  that  was  only  a  conclusion  of  law.  Whether  he  had  pos- 
session or  not  must  depend  upon  the  facts  and  circumstances  surrounding  the 
affair.  According  to  his  allegation  and  proofs,  he  was  employed  by  the  said 
William  Burden,  the  proprietor  of  the  crop,  and  premises  upon  which  it  was 
raised,  to  do  the  work  referred  to.  This  did  not  invest  him  with  the  posses- 
sion of  it  any  more  than  it  would  have  invested  him  with  the  possession  of  Bur- 
den's cows,  if  the  latter  had  employed  him  to  milk  them,  or  of  his  apples, 
fruit,  and  garden  vegetables,  if  he  had  employed  him  to  gather  them.  Will- 
iam Burden  did  not  relinquish  his  own  possession  of  the  wheat  because  he  em- 
ployed the  respondent  to  cut  and  stack  it.  It  was  left  upon  his  premises,  and  his 
custody  and  control  of  it  never  ceased.  The  respondent  had  a  sort  of  posses- 
sion of  the  wheat,  but  it  was  wholly  subordinate  to  that  of  Burden's.  It 
was  a  possession  in  the  nature  of  that  of  a  servant  over  the  goods  of  his  mas- 
ter. There  can  be  no  doubt,  it  seems  to  me,  upon  this  point,  and  tliat  dis- 
poses of  the  case. 

In  King  v.  Indian  Orchard  Canal  Co,,  11  Gush.  231,  the  latter  party  con- 
tracted with  one  Stearns  to  manufacture  brick  upon  the  company's  land. 
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Stearns  was  to  erect  a  brick  factory,  and  furnish  all  the  materials  for  the 
same,  and  complete  it  January  1,  1852.  The  company  also  stipulated  that, 
during  the  continuance  of  the  contract,  Stearns  might  use  sufficient  ground, 
in  some  conyenient  place  or  places,  for  a  brick-yard  and  lumber-yard,  with- 
out charge,  and  also  for  one  year  after  the  expiration  of  the  contract  at 
a  moderate  rent.  Stearns  selected  the  place  on  the  company's  land  for  a 
brick-yard^  and  employed  King,  the  plaintiff,  to  make  and  burn  on  said  lot 
2,000,000  of  brick,  on  or  before  November  1, 1851;  Stearns  to  furnish  all  the 
materials  and  apparatus  necessary  for  making  the  same,  and  the  plaintiff  to 
perform  the  labor.  In  purauance  of  this  arrangement,  the  plaintiff  finished 
on  the  sixth  day  of  September,  1851.  and  his  foreman  remained  on  the  yard, 
and  continued  to  count  out  brick  for  Steams  until  September  13,  1851,  when 
he  notified  the  latter  that  he  had  other  work  to  do  elsewhere,  and  could  not 
count  out  any  more,  and  that  Stearns  must  do  it  for  himself;  that  after  that 
time  Stearns'  men  did  go  on  and  count  out  the  brick;  that  on  the  twentieth 
of  September,  1851,  Stearns  sold  to  the  company  1.594,876  of  the  brick  so 
manufactured  by  the  plaintiff,  and  the  latter  thereupon  commenced  an  action 
against  the  company  for  their  conversion,  having  before  forbade  the  com- 
pany from  removing  them  until  he  was  paid,  and  the  latter  having  pro- 
ceeded to  take  them  after  such  notice.  The  question  before  the  court  was 
whether  or  not  the  plaintiff  had  a  lien  upon  the  brick  for  his  charges  in  man- 
ufacturing them.  BiGELOW,  J.,  said:  "Upon  the  undisputed  facts  of  this 
case,  it  appears  to  us  that  the  plaintiff  fails  to  show  any  such  possession  of 
the  property  in  question  as  will  support  the  lien  which  he  sets  up  in  order  to 
maintain  this  action.  In  the  first  place,  be  shows  no  right  or  interest  in 
himself,  either  as  owner,  lessee,  or  tenant  to  the  possession  of  the  yard  in 
which  the  brick  was  made  and  burned.  ♦  ♦  ♦  Upon  these  facts,  it  is  mani  - 
fest  that  the  plaintiff  never  had  any  exclusive  and  unconditional  possession 
of  the  property.  It  was,  at  most,  only  a  mixed  possession  with  Stearns,  or, 
rather,  a  license  to  the  plaintiff  to  enter  upon  and  use  the  yard  of  Stearns' 
for  the  purpose  of  making  and  burning  the  brick.  It  is  entirely  clear  that 
such  a  restricted  and  limited  possession  is  insufiicient  to  support  a  lien.  It 
amounts  to  nothing  more  than  the  ordinary  transaction  of  work  done  by  one 
person  in  the  manufacture  of  articles  for  another,  upon  the  premises  of  the 
latter.  The  workman  in  such  a  case  has,  to  a  certain  extent,  possession  of 
the  property  upon  which  his  labor  and  services  are  expended;  but  it  is  a 
qualified  and  mixed  possession,  which  can  form  no  valid  basis  for  a  lien.'* 

The  principle  here  laid  down  is  decisive  of  tlie  present  c;ise,  and  the  reason- 
ing is  unanswerable.  There  could,  to  my  mind,  be  no  greater  absurdity  than 
to  hold  that  an  employe  of  a  farmer,  to  perform  labor  upon  the  farm,  would 
be  entitled  to  a  lien  for  the  work  bestowed  in  cultivating  the  land,  or  har- 
vesting the  crop,  in  the  absence  of  a  special  contract  creating  it,  to  be  fol- 
lowed by  an  actual  and  physical  change  of  possession  in  the  nature  of  a 
pledge.  The  party  who  performs  the  labor  or  does  the  work  in  such  a  case 
has  a  qualified  possession  of  the  property  upon  which  it  is  bestowed.  The 
respondent  had  that  character  of  possession  of  the  wheat  in  this  case,  and  it 
was  that  kind  of  a  possession  that  the  jury  must  have  found  he  had,  as  they 
could  not,  under  the  pleadings  and  proofs,  have  found  that  he  had  the  sole  and 
exclusive  possession  of  it,  such  as  a  person  is  required  to  have  in  order  to 
claim  a  lien.  The  very  fact  that  the  wheat  was  stacked  upon  Burden's  land, 
in  the  absence  of  such  special  agreement  referred  to,  preclude  the  possibility 
of  such  a  possession. 

This  view  renders  it  entirely  unnecessary  to  consider  the  other  35  grounds 
of  error  specified  in  the  notice  of  appeal.    The  judgment  of  the  circuit  court 
must  be  reversed,  and  the  complaint  in  the  action  dismissed. 
v.l2p.no.l7— 52 
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SuKSDOBFF  t).  BiGHAM  and  others. 

(Supreme  Court  of  Oregon.    April  26,  1886.) 

1.  Attachmknt—Sucjcbssivb  Attachments— Amendment  of  CkJMPLAiNT— Fofm  or  Ac- 

tion. 

If  a  complaint  is  plainly  in  tort,  it  cannot  be  amended  to  contract,  so  as  to  vali- 
date an  attachment  previously  issued  in  the  action  ;  but  where  the  complaint  is  so 
indefinite  and  uncertain  that  its  real  character  cannot  be  determined,  and  the  facts 
of  the  case  are  such  as  would  sustain  an  action  upon  contract,  the  complaint  can  be 
amended  so  as  to  uphold  the  attachment,  even  against  a  subsequent  attachment. 

2.  Same — Incbeasino  Amount  Claimed. 

In  case  of  an  amendment  to  a  complaint,  increasing  the  amount  claimed,  the 
lien  of  an  attachment  issued  in  the  action  will  extend  to  the  increased  amount, 
even  as  against  a  subsequent  attachment,  if  the  amendment  was  necessitated  by  a 
merely  clerical  error  in  stating  the  amount  in  the  original  complaint;  but  where 
it  did  not  clearly  a])pear  that  the  amendment  was  the  result  of  such  a  clerical  error, 
held,  that  the  subsequent  attachment  should  take  precedence  of  the  prior  one,  after 
applying  upon  the  latter  the  amount  originally  claimed. 

Appeal  from  circuit  court,  Multnomah  county. 

8uksdorif ,  plaintiff,  and  the  Bank  of  Garfield  County,  defendant,  appeal. 

Thayer,  J.  The  appellant  Suksdorff  commenced  a  suit  in  the  court  below 
against  the  respondents  to  have  certain  attachment  proceedings  taken  by  the 
latter  against  J.  S.  Danford  and  D.  Ainsworth,  partners  under  the  name  of 
Spokane  County  Bank,  declared  fraudulent  and  void,  and  to  have  attiich- 
ment  proceedings  he  had  taken  against  said  parties  decreed  to  have  priority 
over  those  of  the  respondents.  It  appears  that  the  said  Danford  &  Ains- 
worth, who  evidently  are  a  couple  of  knaves,  engaged  in  the  banking  business 
at  Spokane  Falls,  in  VVasUington  Territory,  and  received  deposits,  discounted 
notes,  and  dealt  in  exchange;  that  about  the  seventeenth  day  of  September, 
1884,  they  failed  in  business,  having  at  the  time  a  large  number  of  promis- 
sory notes  in  the  possession  of  the  First  National  Bank  of  Portland,  Oregon, 
which  were  held  by  the  latter  bank  as  collateral  security  for  overdrafts  drawn 
upon  it  by  said  Danford  &  Ainsworth;  that  on  the  twentieth  day  of  Septem- 
ber, 1884,  the  respondent  Bigliam  commenced  an  action  in  the  said  circuit 
court  against  Danford  &  Ainsworth.  to  recover  various  claims  on  account  of 
certain  moneys  deposited  with  them  by  divers  parties  wliich  had  been  assigned 
to  him,  said  Bigham,  and  thereupon  filed  an  aflidavit  and  undertaking  for  the 
purpose  of  procuring  a  writ  of  attachment  to  be  issued  in  the  said  action,  and 
which  was  thereupon  issued  by  the  clerk  of  said  court,  and  under  which  said 
notes  were  attached;  that  subsequently  to  the  commencement  of  the  said  ac- 
tion, and  on  the  same  day  it  was  commenced,  the  respondents  Webber  &  Fos- 
ter also  commenced  an  action  in  the  said  circuit  court  against  said  Danford 
&  Ainsworth,  on  account  of  moneys  deposited  by  the  former  with  the  latter, 
and  also  procured  a  writ  of  attachment  to  be  issued  in  their  action  under 
which  said  notes  were  also  attached.  Subsequently,  and  on  or  about  the  sixth 
day  of  October,  1884.  said  appellant  commenced  an  action  against  Danford  & 
Ainsworth  in  said  circuit  court,  on  account  of  moneys  he  had  deposited  with 
them,  and  in  which  he  sued  out  an  attacJiraent  under  which  said  notes 
were  also  attached.  The  suit  was  in  the  nature  of  a  creditors'  bill,  and  was 
brought  on  behalf  of  himself  and  all  others  in  the  same  interest  who  would 
come  in  and  contribute  to  the  expense  of  maintaining  it;  and  subsequently 
the  Bank  of  Garfield  County,  and  one  F.  Yandell,  who  had  similar  claims 
against  said  Danford  &  Ainsworth,  and  who  had  commenced  actions  thereon 
in  said  circuit  court  respectively,  and  sued  out  attachments  therein,  which 
were  also  levied  upon  said  notes,  were  brought  in  and  made  defendants  in 
said  suit,  and  are  also  appellants  herein.  The  attachments  in  favor  of  the 
appellants  and  Yandell  were  subsequent  to  those  of  the  respondents. 

The  respondents  filed  answers  in  said  suit,  and,  upon  the  hearing  thereof^ 
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the  circuit  court  dismissed  the  complaint,  and  from  the  decree  entered  tliereon 
this  appeal  is  brought.  The  said  Yandell  did  not,  however,  join  in  the  ap- 
peal. 

'  The  appellants  claim  that  the  respondents  were  not  entitled  to  have  attach- 
ments issued  in  their  said  actions,  for  the  reason  that  said  actions  were  in 
tort,  and  not  upon  contract,  and  that  their  procurement  of  said  attachment 
to  be  issued  was  a  fraud  on  the  appellants*  rights  in  the  premises. 

No  attachment  against  the  property  of  another  can  legally  issue  in  this 
state  in  any  action  except  an  action  upon  contract,  expressed  or  implied,  for 
the  direct  payment  of  money;  and  an  attempt  to  procure  the  issuance  of  such 
process  in  any  other  kind  of  action  is  unauthorized,  and  the  process,  if  issued, 
would  be  a  nullity.  But  the  respondents'  counsel  claims  tliat  their  said  ac- 
tions were  not  in  tort;  that  they  were  upon  contract;  and  that  they  were  en- 
titled, under  the  law,  to  have  attachments  issued  therein.^  Under  the  Civil 
Ck)de  of  this  state  there  are  no  forms  of  action  in  actions  at  law.  It  expressly 
abolishes  them.  Their  nature  and  character  must  therefore  be  ascertained 
from  an  examination  of  the  facts  alleged  constituting  the  cause. 

The  original  complaint  in  Bigham's  action  is  not  a  comely  pleading,  cer- 
tainly. It  would  be  difficult  to  describe  its  quality.  The  first  count,  which 
is  more  objectionable  than  any  of  the  others,  alleges,  after  tlie  introductory 
part,  the  following:  "And  that  on  the  twenty-sixth  day  of  August,  1884,  one 
John  Bigliam  deposited  with  the  defendants  ;$100,  to  be  sent  to  Seaboard 
Bank,  New  York,  and  $250  to  be  sent  to  First  National  Bank  of  Portland, 
Oregon ;  and  that  the  defendants  failed  to  send  said  sums  to  said  Seaboard 
Bank  of  New  York,  and  to  the  First  National  Bank  of  Portland,  but  con- 
verted the  same  to  their  own  use,  to  plaintiff's  damage  in  tlie  sum  of  $850." 
It  is  not  easy  to  decipher  what  the  pleader  intended  by  this.  The  appellants' 
counsel  insisted  that  his  intention  was  to  claim  for  a  tortious  convei-sion  of 
the  money,  and  that  possibly  may  have  been  his  idea.  It  is  difttcult  to  con- 
clude what  an  attorney  might  mean  when  he  employs  such  a  jargon  to  express 
it.  There  is  no  possible  way  of  reconciling  his  statement,  if  the  several  alle- 
gations contained  in  it  are  given  the  full  meaning  which  each  imports  if  sep- 
arately considered.  Depositing  the  money  with  a  bank  to  ba  sent  to  another 
bank  implies  a  purchase  of  exchange.  No  one  would  suppose  for  a  moment 
that  the  deposit  was  made  with  the  view  that  the  identical  money  would  be 
forwarded.  The  deposit  itself  would  operate  to  transfer  the  particular  money 
to  the  bank,  and  create  the  relation  of  debtor  and  creditor  between  it  and  the 
depositor;  and  the  alleged  breach,  "that  the  defendants  failed  to  send  said 
sums,"  signifies  that  it  was  the  amount  of  money  deposited,  and  not  the  same 
money  that  was  to  be  sent.  The  language  is  vague  and  very  meager;  but 
standing  by  itself,  and  in  the  light  of  its  surroundings,  I  think  it  imports  a 
contract  to  pay  a  sum  of  money  in  consideration  of  a  deposit  of  the  amount. 

The  pleader  did  not,  however,  stop  there,  but  concluded  with  an  allegation 
to  the  effect  that  the  defendants  converted  the  same  to  their  own  use,  to 
plaintiff's  damage  of  $350.  The  appellants*  counsel  claims  that  this  allega- 
tion was  the  gist  of  the  action,  and  that  it  sounded  in  tort;  but  it  will  be 
noticed  that  the  plaintiff  in  the  action  stated  imperfectly  a  cause  of  action 
without  this  latter  allegation.  The  statement  that  the  money  was  deposited 
with  the  defendants  therein  as  bankei*s,  to  be  sent  to  the  other  banks,  and 
that  they  failed  to  send  said  sums,  contained  a  cause  of  action,  though  not 
stated  with  that  deflniteness  and  certainty  required  in  a  pleading.  And  the 
concluding  portion  of  the  complaint,  "that  there  is  now  due  plaintiffs  from 
defendants  the  sum  of  $2,737.83,"  is  a  makeweight  towards  establishing  the 
claim  as  a  debt.  It  may  be  argued,  with  much  plausibility  at  legist,  that  the 
action  was  for  a  wTongful  conversion  of  the  money;  but  I  think  it  can  be 
claimed  with  more  reason  that  it  was  upon  contract  for  the  payment  of  the 
money.    At  all  events,  it  cannot  certainly  be  maintained  that  it  was  an  ac- 
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tion  for  a  tort  any  stronger  than  that  it  was  an  action  upon  contract.  If  the 
original  complaint  had  confessedly  been  in  tort,  I  do  not  think  it  could  have 
been  amended  so  as  to  have  validated  the  attachment;  but  where  a  complaint 
is  so  indefinite  and  uncertain  that  its  real  character  in  that  respect  cannot  be 
determined,  and  the  facts  of  the  case  are  such  that  an  action  upon  contract 
for  the  payment  of  money  will  lie,  I  think  it  can  be  amended  so  as  to  uphold 
an  attachment  that  has  been  issued  in  the  action.  The  plaintiff's  attorney  in 
said  action  very  prudently  filed  an  amended  complaint  therein,  which  removed 
the  objection  considered,  and  I  think,  under  the  view  expressed,  that  he  had 
the  right  to  so  amend  the  pleading. 

As  to  tlie  complaint  in  Webber  &  Foster*s  action,  there  can  be  no  question 
but  that  it  was  upon  contract.  I  think  that  it  is  too  obvious  to  require  any 
consideration.  But  the  appellants'  counsel  contends  that,  in  the  amendment 
of  Bigham*s  complaint,  the  amount  claimed  in  the  original  complaint,  and 
which  the  attachment  was  sued  out  tosecure,  was  enlarged  from  $2,737.83  to 
$3,087.88,  and  that  it  had  the  effect  to  render  the  attachment  invalid,  as 
against  the  appellants'  attachment;  and  cites  Willis  v.  Crooker^  1  Pick.  204; 
Fairfield  v.  Baldwin,  12  Pick.  388;  Page  v.  Jewett,  46  X.  li.  444.  These 
cases  seem  to  support  the  counsel's  position ;  but  it  is  claimed  in  later  crises 
that  there  was  an  element  of  fraud  connected  with  them,  which  influenced 
the  determination  of  the  court  therein.  Felton  v.  Wadsworth,  7  Gush.  587; 
Mendes  v.  Freitera,  16  Nev.  396. 

I  do  not  know  how  a  court  would  be  able  to  conclude  that  an  amendment 
of  the  complaint,  in  an  action  in  which  an  attachment  had  issued,  would 
operate  to  dissolve  the  attachment,  although  a  greater  sum  w<is  demanded  m 
the  amended  complaint  than  in  the  original,  if  the  amendment  were  allowed 
in  furtherance  of  justice.  The  attachment  is  only  collateral  to  the  action. 
The  amendment,  in  such  case,  has  no  connection  with  it,  and  an  exercise  of 
the  right  cannot  possibly  mislead  a  subsequent  attaching  creditor  to  his  in- 
jury, as  his  rights  in  the  property  attached  are  subject  to  such  right  of  amend- 
ment. The  Code  provides  that  any  pleading  may  be  once  amended  by  the 
party,  of  course  without  costs,  and  without  prejudice  to  the  proceedings  al- 
ready had,  at  any  time  before  the  period  for  answering  shall  expire,  (Civil 
Code,  §  97;)  and  thereafter,  at  certain  stages  in  the  action,  such  amendment 
may  be  allowed  by  the  court,  upon  such  terms  as  may  be  just  and  proper.  It 
cannot  be  unlawful  to  exercise  a  privilege  accorded  by  law,  especially  where 
it  is  secured  and  acted  upon  in  good  faith.  If  the  amendment  had  been  made 
for  the  purpose  of  obtaining  an  undue  advantage  over  the  appellants,  it  would 
present  a  different  question,  but  there  is  not  tiie  slightest  proof  in  the  case 
that  such  was  the  object.  On  the  contrary,  it  appears  that  it  was  in  further- 
ance of  justice,  and  that  ought  not  to  prejudice  the  said  rtepondents.  It  is 
not  shown  from  the  record  that  the  amendment  included  any  new  cause  of 
action,  or  embraced  any  other  claim  than  was  contained  in  the  original  com- 
plaint; and  I  think  it  was  virtually  conceded  on  the  argument  that  the  dis- 
crepancy between  the  amounts  claimed  in  the  two  resulted  from  an  error  of 
computation,  made  when  the  original  complaint  was  drawn. 

The  appellants'  counsel  also  claims  that  it  is  not  shown  in  the  amended 
complaint  that  the  cause  of  action  alleged  therein  had  accrued  when  Bigham's 
action  against  Danford  &  Ainsworth,  in  which  the  attachment  issued,  was 
commenced.  The  allegations  therein,  concerning  the  $100  item»  are  that  on 
the  fifteenth  day  of  August,  1884,  the  defendants,  in  consideration  of  the  sum 
of  $100  t4}  them  paid  by  John  Bigham,  by  their  bill  of  exchange,  requested 
the  Seaboard  Bank  of  New  York  to  pay  said  John  Bigham  $100  at  sight; 
also  that  the  bill  of  exchange  was  presented  to  said  Seaboard  Bank  on  the 
fifteenth  day  of  September,  1884,  for  acceptance,  which  was  refused;  that 
it  was  protested,  and  had  not  been  paid.  And  a  similar  statement  is  set 
out  in  regard  to  the  $250  item.    The  couasel  contends  that  these  bills  should 
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have  been  presented  for  payment  instead  of  acceptance;  that  there  are  days 
of  grace  allowed  on  sight-bills,  and  therefore  that  the  bills  had  not  strictly 
been  dishonored  when  the  action  was  begun,  on  the  twentieth  day  of  Sep- 
tember, 1884.  This  question  was  before  the  circuit  court  in  said  action. 
It  appears  from  the  record  that  a  demurrer  was  interposed,  on  behalf  of 
Danford  &  Ainsworth,  to  Bigham's  complaint  therein,  which  the  circuit 
court  overruled,  and  awarded  a  judgment  in  Bigham's  favor,  which  was  ren- 
dered long  before  the  appellants  commenced  their  said  suit.  In  giving  judg- 
ment in  the  said  action,  the'circuit  court  necessarily  determined  that  Danford 
<St  Ainsworth  were  liable  upon  said  bills  of  exchange,  and  that  decision  can- 
not be  reviewed  in  this  proceeding.  This  court  might  impeach  the  judgment 
obtained  in  the  said  action  for  fraud,  but  it  has  no  power  to  reverse  it  for  er- 
ror, except  upon  appeal  therefrom.  Consequently,  whatever  might  be  our 
view  as  to  the  correctness  of  the  last  point  raised  by  the  appellants'  counsel, 
we  cannot  consider  it,  except  so  far  as  it  bears  upon  the  matter  of  fraud  al- 
leged in  the  complaint.  The  respondents^  claims  stood  upon  tiie  same  footing 
as  the  appellants',  and,  so  far  as  I  can  discover,  are  equally  meritorious. 
They  all  arose  out  of  the  defalcation  and  rascality  of  Danford  &  Ainsworth, 
and  one  was  as  much  entitled  to  payment,  so  far  as  I  can  see,  as  the  other. 
The  respondents  gained  an  advantage  in  the  matter  by  being  first  in  time,  and 
a  mere  irregularity  in  their  proceedings  to  enforce  them  is  not  evidence  of 
fraud.  I  am  not  prepared  to  say  that  their  Ciiuse  of  action  did  not  mature 
when  tlie  bills  of  exchange  were  presented,  and  the  drawees  refused  to  accept 
them;  but  conceding  that  they  should  have  been  presented  for  payment,  and 
the  days  of  grace  allowed,  before  protesting  them,  it  is  a  mere  technical  ob* 
jection.  which  a  court  of  equity  cannot  consider  in  this  kind  of  suit  in  the 
absence  of  actual  fraud.  I  think  the  decree  appealed  from  should  be  affirmed. 
The  chief  justice  concurs  herein,  except  as  to  the  effect  of  the  amendment. 

Note.  This  cause  was  reheard  at  October  term,  1886,  when  it  was  held  that,  as  it  did 
not  clearly  appear  that  the  difference  between  the  sum  claimed  in  the  original  com- 
plaint and  that  claimed  in  the  amended  complaint  in  Bigham  v.  Danford  4t  Ainsworth 
was  the  result  of  a  mere  clerical  error,  the  lien  of  the  attachment  levied  in  the  cause 
would  extend  only  to  the  sum  claimed  in  the  original  complaint. 


(IS  Or.  523) 

HoLLADAY  V.  HoLLADAT  and  Others, 
{Supreme  OovH  qf  Oregon,    June  17, 1886.) 

USUBT— FORFKITURR  TO  SCHOOL  FtJWD— IkTBRVENTIOK  BT  StATB— IwTRRBST— TeNBBB. 

Separate  opinions  of  Lord,  J.,  and  Waldo,  G.  J.  For  original  report*  see 
11  Pac.  Eep.  260. 

Lord,  J.  Nearly  all  the  mattery  involved  in  this  case  are  questions  of  fact. 
It  was  virtually  conceded  at  the  argument  that  the  transaction  out  of  which 
the  suit  arose  was  not  an  absolute  sale,  but  more  in  the  nature  of  a  transfer 
of  the  property  in  trust,  as  a  security  for  the  payment  of  certain  indebtedness 
admitted.  In  the  result  reached  upon  the  facts  I  concur,  and  only  add  this 
explanation  to  say  that,  being  satisfied  from  all  the  facts  and  circumstances 
thjit  the  transaction  was  not  usurious,  I  do  not  deem  it  necessary  to  express 
any  opinion  as  to  the  mode  in  which  the  state  intervened,  or  to  give  any  con- 
struction to  the  usury  statute.  As  the  state  intervened  upon  the  evidence  of 
the  defendant  given  in  the  main  suit,  and  that  evidence,  in  my  judgment, 
being  insufficient  to  sustain  any  proceeding  for  forfeiture  under  the  usury 
laws,  it  is  immaterial  whether  tlie  mode  of  procedure  adopted  by  the  state  is 
correct  or  incorrect,  or  what  might  be  the  proper  construction  of  the  statute. 
In  this  particular  I  shall  therefore  reserve  my  judgment. 
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Waldo,  C.  J.,  agreed  with  Lord,  J.,  as  to  the  matter  of  usury,  and  held 
also  that  the  tender  stopped  the  interest,  and  that  it  was  not  necessary,  in  a 
case  like  this,  to  keep  the  tender  good  by  paying  the  money  into  court.  Van 
Husen  v.  Kanouse,  13  Mich.  303. 


(36  Kan.  216) 

Ix>8cn  V.  Pickett  and  another. 

{Supreme  Court  of  Kansas.    February  4,  1887.) 

1.  Pleadikh — CoxsTHUCTioN — Pabty  Bound  by. 

A  party  should  be  bound  by  the  allegations  of  his  pleadings,  deliberately  made, 
and  should  not  be  allowed  to  obtain  benefits  from  contradictory  and  inconsistent 
allegations  therein,  even  if  made  in  sepiarate  counts. 

2.  Same—Spirit  of  Kansab  Code. 

The  spirit  of  our  Civil  Code  is  that  a  party  shall  state  in  his  pleadings  the  real 
factfl  of  hiH  case,  and  not  falsehoods  or  tictions.  A  thing  cannot  be  true  and  untrue 
at  the  same  time;  and  any  pleading  containing  allegations  made  by  the  same 
party,  both  atilrming  and  denying  a  particular  thing,  carries  falsehood  upon  its 
face;  and  in  such  a  case  the  court  may  consider  as  true  such  of  the  allegations  as 
are  against  the  pleader. 

3.  Statute  of  Limitations— Action  for  Fraud— Civil  Code  Kan.  g  18,  Sued.  8. 

A  cause  of  action  for  relief  on  the  ground  of  fraud  is  barred  by  the  two-years  stat- 
ute of  limitations  contained  in  section  18,  subd.  3,  of  the  Civil  Code,  if  the  fraud  is 
discovered  more  than  two  years  before  the  action  is  commenced ;  and  heldj  that  such 
statute  is  applicable  tt5  the  present  case.* 

4.  Landlord  and  Tenant— Failure  to  Pay  Renx^Eviction— Taking  Possession. 

Where  a  person  procures  a  lease  of  certain  premises  for  the  purpose  of  carrying 
on  a  business  in  connection  with  certain  supposed  mineral  wells,  and  agrees  to  pay 
as  rent  tberefor  an  amount  greatly  in  excess  of  the  rental  value  of  the  premises, 
and  aftcrwanls  he  forfeits  his  right  to  the  premises  by  refusing  to  pay  the  rent,  and 
the  owner  of  the  prcnnses,  in  accordance  with  a  stipulation  in  the  lease,  declares 
the  lease  at  an  end,  and  the  lessee  then  determines  to  remove  from  the  premises,  and, 
in  pursuance  thereof,  removes  a  portion  of  his  property  therefrom,  and  the  lessor 
then,  without  the  consent  of  the  lessee,  removes  the  remaining  portion  of  the  les- 
see's property  therefrom,  and  takes  the  possession  of  the  premises  herself,  and  re- 
tains such  possession,  held  that,  by  reason  of  the  acts  of  the  lessor,  no  cause  of  ac- 
tion has  accrued  in  favor  of  the  lessee. 
{S>ylhibus  hy  the  Court.) 

Error  to  district  court,  Shawnee  county. 

Jetmore  <fe  Son  and  Uleed  &  Gleed,  for  Losch,  plaintiff  in  error.  C.  M, 
Foster  and  Waters  &  Chase,  for  Pickett  and  another,  defendants  in  error. 

Valentine,  J.  In  the  court  below,  as  in  this  court,  William  Losch  was 
the  plaintiff,  and  Anna  A.  Pickett  and  William  C.  Hamilton  were  the  defend- 
ants. The  case  was  tried  before  the  court  and  a  jury,  and,  after  all  the  evi- 
dence of  the  plaintiff  was  introducetl,  the  defendants  interposed  a  demurrer 
thereto,  on  the  ground  that  it  did  not  prove  any  cause  of  action,  and  the  court 
below  sustained  the  demurrer,  and  rendered  judgment  in  favor  of  the  defend- 
ants, and  against  the  plaintiff,  for  costs;  and  to  reverae  this  judgment  the 
plaintiff  brings  the  case  to  this  court. 

In  order  to  have  a  proper  understanding  of  the  case  it  will  be  necessary  to 
state  the  substance  of  both  the  pleadings  and  the  evidence.  The  plaintiff^s  pe- 
tition contained  three  counts,  and  in  each  count  he  set  forth  a  separate  cause 
of  action.  In  the  first  count  he  alleged  a  conspiracy  and  fraud  on  the  part  of 
the  defendants  in  procuring  the  plaintiff  and  T.  R.  Grandstaff  to  take  an  as- 
signment of  a  lease  of  lot  No.  90  on  Harrison  street,  in  the  city  of  Topeka, 
Kansas,  which  lot  contains  one  or  two  supposed  mineral  wells.  The  lease 
was  for  a  term  of  nine  years,  commencing  on  February  1, 1881,  and  running 
to  February  1,  1890,  and  was  executed  on  January  28, 1881,  by  the  defendant 

1  As  to  when  the  statute  of  limitations  begins  to  run  against  a  cause  of  action  based 
on  fraud,  see  Duff  v.  Duff,  (Cal.)  12  Pac.  Rep.  570,  and  note. 
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Pickett  and  her  husband  to  the  defendant  Hamilton,  and  was  assigned  on  the 
same  day  by  Hamilton  to  the  plaintiff,  Losch,  and  T.  R.  Grandstaff,  and  on 
January  9,  1882,  Grandstaff  assigned  his  interest  in  the  lease  to  the  plaintiff. 
The  fraud  alleged  is  that  the  defendants  represented  to  the  plaintiff  and 
Grandstaff  that  the  mineral  wells  contained  great  quantities  of  never-failing 
mineral  water,  which  were  of  great  value  in  the  cure  of  sickness  and  di- 
seases, which  representations,  it  is  alleged,  "were  false  and  fraudulent,  in 
this:  that  the  said  mineral  wells  did  not  possess  and  contain  great  or  any 
quantities  of  mineral  water,  as  aforesaid,  but  that  the  same  became,  and  were 
at  the  time  of  said  transfer  by  defendants  to  plaintiff,  void  of  water,  and  des- 
titute of  mineral  and  medical  properties;  all  of  which  facts  were  to  tlie  de- 
fendants, then  and  there  well  known  and  understood."  In  the  second  count 
of  the  plaintiff's  petition  it  is  alleged  "that  the  said  mineral  wells  were  and 
are  of  great  value,  and  possess  mineral  and  medicinal  properties,  thereby  en- 
abling the  plaintiff  to,  and  who  would  be  enabled  to,  make  great  income, 
gains,  and  protits  from  the  use,  sale,  and  disposition  thereof  to  sick  patients 
and  customers,  and  other  persons  who  would  use  and  patronize  the  same;" 
and  that  on  July  10,  1883,  the  defendants  wrongfully  rescinded  the  lease, 
and  ejected  the  plaintiff  from  the  premises,  and  wrongfully  retained  a  por- 
tion of  the  plaintiff's  personal  property  attached  to  the  premises.  In  the  third 
count  of  the  plaintiff's  petition  it  is  alleged  "that  the  defendants  are  indebted 
to  the  plaintiff  in  the  sum  of  $5,000  for  work  and  labor,"  etc.,  "furnislied 
defendants  at  their  special  instance  and  request."  There  are  other  allega- 
tions in  the  plaintiff's  petition,  the  material  ones  of  which  will  be  hereafter 
mentioned  in  this  opinion. 

The  defendants  answered  to  this,  petition  separately;  the  defendant  Pickett 
setting  forth  fifteen  separate  defenses,  and  the  defendant  Hamilton  three. 
Among  these  defenses  are  the  following:  A  general  deniaU  the  two-years 
statute  of  limitations ;  a  defect  of  parties  plaintiff;  a  misjoinder  of  causes  of 
action;  contradictory  and  inconsistent  allegations  in  the  petition,  which  defeat 
the  firet  and  second  supposed  causes  of  action. 

The  plaintiff,  for  reply  to  these  answers,  set  forth  that  his  action  was  com- 
menced within  two  years  after  the  discovery  of  the  alleged  fraud. 

The  evidence  tends  to  prove  the  following  facts:  The  leased  premises  be- 
longed to  Mrs.  Pickett.  She  had,  previous  to  January  28,  1881,  leased  the 
same  to  Hamilton,  and  his  lease  had  not  yet  expired.  On  January  28,  1881, 
he  procured  the  lease  to  be  extended  to  February  1,  1890,  and  paid  Mrs. 
Pickett  SlOO  additional  for  such  extension.  Mra.  Pickett,  at  the  time,  had 
notice  that  he  was  negotiating  with  Losch  and  Grandstaff,  and  that  he  ex- 
pected to  transfer  the  lease  to  them,  but  it  does  not  appear  that  she  ever  author- 
ized Hamilton  or  any  other  pei-son  to  make  false  statements  to  Losch  or 
Grandstaff,  or  to  any  one  else.  Hamilton,  however,  did  make  false  statements 
to  Losch  and  Grandstaff,  representing  to  them  that  there  was  an  abundance  of 
mineral  waters  in  the  wells,  when  in  fact  there  was  not.  Only  one  of  the 
wells  was  considered  as  possessing  mineral  water,  and  the  water  in  that  well 
was  at  that  time  only  such  as  had  been  brought  from  a  distance  and  poured 
into  it.  It  contained  some  kind  of  insects,  which  Losch  as  a  witness  called 
"wiggles,"  and  which  his  wife  as  a  witness  called  "wiggle-waggles."  Of  all 
this  the  plaintiff  and  Grandstaff  had  knowledge  prior  to  the  month  of  May, 
1881.  Indeed,  they  had  sufficient  knowledge  of  the  wells,  and  their  condition, 
prior  to  their  purchase  ofithe  lease,  to  put  them  upon  inquiry,  and  tliey  should 
not  have  relied  upon  the  statements  of  Hamilton  or  Pickett,  or  any  other  in- 
terested person.  The  evidence  clearly  shows  that  Losch  and  his  wife  knew 
the  condition  of  the  wells  in  February  of  that  year,  and  that  Grandstaff  knew 
it  in  March,  and  that  the  water  gave  out  in  April  of  that  year.  Grandstaff, 
finding  that  the  wells  were  not  what  they  were  represented  to  be,  and  that 
they  were  practically  worthless,  soon  thereafter  abandoned  them  in  "disgust," 
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and  on  June  28,  1882,  left  the  state,  and  went  to  Colorado,  where  he  stDl  re- 
sides. The  plaintiff  cleaned  out  the  wells,  but  that  did  them  but  little  good. 
In  September,  1881,  he  drilled  the  mineral  well  deeper,  but  even  that  was 
of  but  little  benefit  to  it.  On  January  9,  1882,  Grandstaff  assigned  his  inter- 
est in  the  leased  premises  to  the  plaintiff,  Losch.  On  July  1,  1882,  the  de- 
fendant Mrs.  Pickett  reduced  the  rent  from  $50  per  month  to  $25  per  month, 
which  reduction  was  to  continue  for  one  year,  and  until  the  last  of  June,  1883, 
when  she  said  she  would  make  it  favorable  to  the  plaintiff.  On  July  1,  1883, 
the  defendant  Mrs.  Pickett,  through  her  husband  and  agent,  demanded  the 
rent  of  the  plaintiff,  Losch,  for  that  month,  at  the  rate  of  $50  per  month,  but 
he  refused  to  pay  that  amount,  and  tendered  $25.  Up  to  that  time  the  rent 
had  been  paid  to  the  satisfaction  of  Mrs.  Pickett.  Under  the  lease,  the  rent 
was  to  be  paid  in  advance,  and  the  amount  was  $50  per  month,  and  for  non- 
payment of  the  rent  it  was  stipulated  in  the  lease  that  the  defendant  Mra. 
Pickett  might,  "of  her  own  election,  distrain  for  the  rent  due,  or  declare  this 
lease  at  an  end,  and  recover  the  same  as  if  held  by  forcible  detention ;  the  said 
party  of  the  second  part  [Losch  and  Grandstaff' s  assignor,  Hamilton]  hereby 
waiving  any  notice  of  such  election,  or  any  demand  for  the  possession  of  said 
premises."  On  July  3,  1883,  the  defendant  Mrs.  Pickett  gave  notice  to  the 
plaintiff  that  the  lease  was  terminated  for  the  non-payment  of  rent,  and  for  him 
to  leave  the  premises.  July  8  to  10, 1883,  the  defendant  Mrs.  Pickett  removed 
the  plaintiff's  property  from  the  premises,  and  took  the  possession  of  the  prem- 
ises herself,  and  has  remained  in  the  possession  thereof  ever  since.  The  plain- 
tiff at  the  time  contemplated  removing  from  the  premises,  and  had  already  re- 
moved a  portion  of  his  property.  He  did  not  reside  there,  and  was  not  pres- 
ent, when  Mrs.  Pickett  removed  his  property  from  the  premises.  There  were 
some  other  facts  shown  which  we  shall  mention,  if  necessary,  as  we  proceed 
with  this  opinion. 

The  first  question  to  be  considered,  in  this  case  is  whether,  under  the  first 
count  of  the  plaintiff's  petition,  any  cause  of  action  was  proved  as  against 
either  of  the  defendants,  Mrs.  Pickett  or  William  C.  Hamilton;  in  other 
words,  were  the  following  material  facts  sufficiently  made  out  by  the  evi- 
dence? First,  that  the  alleged  representations  were  made  by  the  defendants, 
or  either  of  thera ;  second,  that  they  were  made  in  order  to  influence  the  plain- 
tiff's conduct;  third,  that,  relying  upon  them,  the  plaintiff  did  enter  into 
the  contract,  and  otherw^ise  acted  as  wjis  desired  i /our t/i,  that  the  represen- 
tations were  untrue;  fifth,  that  the  plaintiff  suffered  damage  from  the  action 
which  he  was  induced  to  take;  sixth,  that  this  damage  followed  proximately 
from  the  deception;  seventh,  that  the  discovery  by  the  plaintiff  of  the  alleged 
fraud  was  within  two  years  before  this  action  was  commenced.  We  are  in- 
clined to  think  that  the  plaintiff  failed  in  several  particulars  in  making  out 
his  case  as  against  Mrs.  Pickett,  and  also  failed  in  one  or  more  particulars  in 
making  out  his  c«%se  as  against  Hamilton.  The  only  fraud  alleged  in  the 
plaintiff's  petition  is  that 'the  defendants  falsely  represented  to  the  plaintiff 
and  Grandstaff  that  the  mineral  wells  contained  great  quantities  of  never- 
failing  mineral  water,  which  were  of  great  value  in  the  cure  of  sickness  and 
diseases;  but,  considering  the  other  allegations  of  the  plaintiff's  petition,  were 
not  these  representations  true?  And,  if  they  were  true,  then  no  cause  of  ac- 
tion was  shown. 

In  the  second  count  of  the  plaintiff's  petition  he  ^lieges,  among  other 
things,  as  follow^s:  "That  the  mineral  wells  were  and  are  of  great  value,  and 
possessed  mineral  and  medicinal  properties;  thereby  enabling  the  plaintiff  to, 
and  who  would  be  enabled  to,  make  great  income,  gains,  and  profits  from  the 
use,  sale,  and  disposition  thereof  to  sick  patiepu  and  customers,  and  other 
persons  who  would  use  and  patronize  the  same  " 

Now,  if  this  allegation  is  true, — and  as  against  the  plaintiff  the  court  be- 
low had  the  unquestionable  right  to  a8sun>e  that  it  was  true,— no  cause  of 
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action  was  shown  against  either  of  the  defendants.  A  plaintiff  should  in  all 
cases  be  bound  by  his  allegations  deliberately  roade,  but  it  may  be  claimed 
that  in  the  first  count  of  the  plaintiff's  petition  he  alleged  directly  the  reverse 
of  what  he  stated  in  the  second  count.  N'ow,  this  is  true;  but  a  party  to  an 
action  should  not  be  allowed  to  obtain  benefits  from  contradictory  and  incon- 
sistent allegations  deliberately  made  by  himself  in  his  pleadings.  Our  Civil 
Code  does  not.  con  template  any  such  thing.  The  spirit  of  our  Civil  Code  is 
that  a  party  shall  state  in  his  pleadings  the  real  facts  of  his  case,  and  not 
falsehoods  or  fictions.  And  when  each  party  states  what  he  believes  to  be 
true,  and  the  real  facts  of  his  case,  the  court  may  know  precisely  where  the 
parties  differ.  A  thing  cannot  be  true  and  untrue  at  the  same  time;  and  any 
pleading  containing  allegations  made  by  the  same  party,  both  affirming  and  de- 
nying a  particular  thing,  carries  falsehood  upon  its  face.  Butler  y ,  Kaul- 
6ac;c,8Kan.  668, 671-673;  Wright  w.Bajc7ielleril%'K&n,2h2\  Wiley  v.  Keokuk, 
6Kan.94, 105. 

But,  passing  over  everything  else,  the  plaintiff's  cause  of  action,  which  is 
founded  upon  an  alleged  fraud,  did  not  accrue  within  two  years  before  this 
action  was  commenced,  nor  was  the  alleged  fiaud  discovered  within  two 
years  before  this  action  was  commenced.  On  the  contrary,  the  cause  of  ac- 
tion, if  it  ever  existed,  accrued,  and  the  fraud,  if  it  ever  existed,  was  dis- 
covered, about  two  and  one-half  years  before  this  action  was  commenced. 
This  action  was  not  commenced  until  August  4,  1883,  while  the  exact  condi- 
tion of  the  wells  was  known  to  the  plaintiff  and  to  his  partner,  Grandstaff, 
and  to  the  plaintiff's  wife,  who  acted  as  his  agent  in  carrying  on  the  business, 
very  soon  after  the  time  when  the  lease  was  transferred  from  Hamilton  to 
the  plaintiff  and  Grandstaff.  Indeed,  the  evidence  tends  to  show  that,  prior 
to  the  transfer  of  the  lease,  the  parties  knew  that  the  water  contained  the 
insects  which  in  their  testimony  they  called  "wiggles"  or  "wiggle-waggles;" 
and,  in  a  very  few  days  after  the  transfer  of  the  lease,  they  knew  that  the 
wells  were  not  such  as  they  had  been  represented  to  be,  and  they  knew  that 
"the  water  gave  out"  in  April,  1881.  Soon  thereafter  they  cleaned  out  the 
mineral  well,  but  that  did  but  little  good.  All  this  transpired,  and  the  plain- 
tiff had  full  knowledge  thereof,  more  than  two  years  before  this  action  was 
commenced.  It  is  true,  the  plaintiff  did  not  know,  until  after  August  4, 
1881,  that  he  might  not  find  plenty  of  mineral  water  by  drilling  the  wells 
deeper;  and  in  that  respect  he  is  still  ignorant.  After  August  4,  1881,  he 
drilled  the  mineral  well  a  few  feet  deeper,  and  did  not  find  much  water  of 
any  kind,  and  what  he  found  was  not  good  mineral  water.  But,  suppose  he 
had  drilled  the  well  still  deeper, — say  two,  three,  or  ten,  feet  deeper, — does 
he  know  that  he  would  not  have  found  plenty  of  mineral  water?  Certainly 
not.  But  the  question  as  to  whether  he  might  not  have  found  mineral  water 
by  drilling  the  well  deeper  is  not  a  material  question  in  the  case.  The  ques- 
tion is  not  what  the  wells  might  be  made  to  be,  but  it  is  what  they  were  in 
fact  at  the  time  of  the  transfer  of  the  lease  from  Hamilton  to  the  plaintiff 
and  Grandstaff,  and  whether  they  were  in  fact  such  as  they  were  represented 
to  be.  As  to  what  the  wells  were  in  fact,  the  plaintiff  and  his  wife  and  his 
partner,  Grandstaff,  well  knew  long  before  August  4,  1881.  The  plaintiff's 
cause  of  action  was  therefore  barred  by  the  two-years  statute  of  limitations 
{Civil  Code,  §  18,  subd.  B)  long  before  this  action  was  commenced. 

The  next  question  to  be  considered  is  whether,  under  the  second  count  of 
the  plaintiff's  petition,  any  cause  of  action  was  proved  as  against  either  of  the 
defendants.  Now,  it  is  not  even  claimed  that  any  cause  of  action  under  the 
second  count  was  proved  as  against  Hamilton;  but  the  plaintiff  still  claims 
that  he  proved  a  cause  of  action  under  that  count  against  Mrs. Pickett.  This 
alleged  cause  of  action  is  that  the  wells  were  of  great  value;  that  the  defend- 
ants wrongfully  ejected  the  plaintiff  from  the  premises,  wrongfully  deprived 
him  of  the  use  of  the  wells,  and  wrongfully  retained  a  poi-tion  of  the  plain- 
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tiff's  personal  property  which  was  attached  to  the  premises.  Now,  the  evi- 
dence shows  that  the  plaintiff  did  not  use  the  premises  as  a  residence,  or  for 
any  purpose,  except  in  carrying  on  a  business  in  connection  with  the  mineral 
wells;  that  the  premises  were  of  no  value  to  him  except  in  such  business,  and 
in  connection  with  the  use  of  the  mineral  wells;  that  the  premises  were  valu- 
able only  as  the  mineral  wells  made  them  valuable;  that  the  mineral  wells 
were  of  but  little  value;  and  that  the  whole  premises  were  not  worth  near  the 
rent  which  the  plaintiff  was  under  obligation  to  pay  for  them  under  the  lease. 
The  plaintiff  alleges,  in  the  first  count  of  his  petition,  substantially  that  the 
mineral  wells  were  worthless.  lie  alleges,  among  other  things,  as  follows: 
"That  the  said  mineral  wells  did  not  possess  and  contain  great  or  any  quan- 
tities of  mineral  water  as  aforesaid;  but  that  the  same  became,  and  were  at 
the  time  of  said  transfer  by  defendants  to  plaintiff,  void  of  water,  and  desti- 
tute of  mineral  and  medicinal  properties;  all  of  which  facts  were  to  the  de- 
fendants then  and  there  well  known  and  understood." 

Of  course,  the  court  below  had  a  right  to  assume,  as  against  the  plaintiff, 
that  the  foregoing  allegations  were  true;  and,  if  they  are  true,  then  the  plain- 
tiff never  had  any  cause  of  action  against  the  defendants  as  set  forth  in  the 
second  count  of  his  petition.  But,  as  before  stated,  the  plaintiff's  evidence 
also  showed  that  the  mineral  wells  were  comparatively  worthless, — indeed, 
worth  much  less  than  the  rent  which  he  was  to  pay  for  the  premises.  Under 
the  lease  he  was  required  to  pay  $50  per  month  as  the  rent  for  the  use  of  the 
premises;  but  the  evidence  shows  that  the  use  of  the  premises  was  not  worth 
anywhere  near  that  amount*  Hence  no  damage  resulted  to  the  plaintiff  by 
reason  of  his  being  ejected  from  the  premises.  Also,  under  the  evidence,  the 
plaintiff  had  forfeited  his  right  to  the  premises  by  the  failure  to  pay  the  rent 
stipulated  for;  and  the  only  wrong  done  by  the  defendant  Mrs.  Pickett  was, 
not  in  ejecting  him  from  the  premises,  but  in  doing  so  in  an  irregular  man- 
ner. He  no  longer  had  any  right  to  remain  on  the  premises.  Besides,  the 
plaintiff  was  then  intending  to  remove  from  the  premises,  and  had  already 
removed  a  portion  of  his  property  therefrom.  It  is  also  alleged  thjit  the  de- 
fendant wrongfully  retained  a  portion  of  the  plaintiff's  personal  property  at- 
tached to  the  premises.  But  there  was  no  evidence  sustaining  this  allegation. 
It  is  also  claimed  in  the  brief  of  the  plaintiff's  counsel  that  the  plaintiff  should 
recover  for  personal  property  injured.  But  there  is  no  allegation  in  this 
count  of  the  plaintiff's  petition  that  would  authorize  a  recovery  for  personal 
property  injured.  We  think  the  plaintiff  failed  to  prove  any  cause  of  action 
under  the  second  count  of  his  petition. 

The  third  and  last  question  to  be  considered  is  whether  the  plaintiff  proved 
any  cause  of  action  under  the  third  count  of  his  petition.  Now,  the  failure 
under  this  count  was  so  complete  and  absolute  that  we  need  not  waste  words 
in  discussing  it.  Indeed,  we  hardly  think  that  the  plaintiff  claims  that  he 
proved  any  cause  of  action  under  this  count. 

Perceiving  no  material  error  in  tills  case,  the  judgment  of  the  court  below 
will  be  affirmed. 

(All  the  justices  concurring.) 


S  Kan.  212) 

Wilcox  u.  Byington. 

(Supreme  Court  of  Kansas.    February  4,  1887.) 

Appeal — Habmlrss  Error — Security  pob  Costs. 

If  the  court  abuses  its  discretion  in  not  requiring  a  non-resident  plaintiff,  upon 
the  motion  of  the  defendant,  to  give  additional  security  for  costs,  a  judgment  ren- 
dered in  his  favor  will  not  be  reversed  solely  for  such  error,  because,  after  judg- 
ment, the  defendant  has  no  ground  of  complaint,  as  he  is  liable  for  all  the  costs 
embraced  in  the  judgment  rendered  against  liim. 
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2.  Same— Immatbrial  Kbimh. 

The  supreme  court  will  not  reverse  a  judgment  of  the  district  court  for  errors 
which  are  wholly  immaterial. 

a  Trial — By  Court — Findings  in  Writing. 

Where,  in  an  action  tried  by  the  court  without  a  jury,  the  judgment  is  rendered 
on  March  30,  1885,  and  the  motion  for  a  new  trial  is  not  argued  and  decided  until 
April  25,  1885,  and  no  request  or  intimation  is  given  to  the  court  by  either  party 
that  it  is  desirable  that  the  court  should  state  its  conclusions  of  fact  and  law  sepa- 
rately, in  writing,  before  it  announces  its  findings,  and  not  until  the  motion  for  a 
new  trial  is  overruled  and  final  judgment  entered,  held,  that  the  request  is  made 
too  late,  and  the  court  commits  no  error  in  refusing,  upon  a  request  made  at  such 
time,  to  state  iii  writing  its  findings. 

iSyliabus  by  the  Qmrt.) 

Error  to  district  court,  Shawnee  connty. 

This  was  an  action  brought  by  Seymour  L.  Byington  against  H.  H.  Wilcox 
upon  a  written  lease  to  recover  the  sum  of  $1,000.  The  lease,  with  the  in- 
dorsements thereon,  was  as  follows: 

"ToPEKA,  Kansas,  December  28, 1868. 

"I,  Legrand  Byington,  of  Johnston  county,  Iowa,  have  leased  to  H.  H.  Wil- 
cox the  stone  house,  well,  cistern,  and  privy  on  lots  numbered  47  and  49,  on 
Quincy  street,  in  Crane's  addition  to  Topeka,  for  a  period  of  four  months  from 
this  date,  with  the  privilege  of  eight  months  in  addition,  should  I  not  in  four 
months  elect  to  occupy  the  same;  and  Wilcox  agrees  to  keep  the  same  in  re- 
pairs, to  pay  the  taxes  for  1869,  if  his  occupancy  is  for  a  year,  and  to  pay  thirty 
dollars  per  month,  in  monthly  indorsements  of  payments  on  my  promissory 
notes  for  purchase  money  held  by  him.  Said  Wilcox  further  stipulates  that, 
in  an  emergency,  I  may  occupy  two  stalls  of  his  stable  by  a  team  of  horses, 
free,  and  to  keep  his  fences  around  the  balance  of  the  half  block  in  such  re- 
pair as  will  protect  the  shrubbery  which  may  be  placed  upon  the  aforesaid  lots 
47  and  49.  Leqranb  Byington. 

''^December  2S,  1868.  Harvey  H.  Wilcox."* 

Indorsements: 

"December  28,  1869. 

"The  within  lease  renewed  from  month  to  month  until  a  sfvleof  the  two 
lots  on  which  the  house  stands  shall  be  effected,  not  to  run  more  than  twelve 
months  without  renewal.  Legkand  Byington.  " 

"December  28,  1870. 
"Renewed  for  another  year,  the  property  subject  to  sale  by  W'ilcox,  for  a 
commission  agreed  on.  Legrand  Byington,  Guardian." 

"December  28,  1871. 
"Renewed  as  above  for  another  year,  subject  to  sale  by  Wilcox,  as  above, 
for  a  commission  of  sale  of  two  and  one-half  per  cent. 

"Legrand  Byington,  Guardian." 

"November  23,  1870. 
"Having  conveyed  the  within  property  by  deed  to  Seymour  L.  Byington,  I 
assign  this  lease  to  him,  to  receive  all  rents  therein  secured,  after  full  pay- 
ment of  said  note  held  by  Wilcox.  Legrand  Byington." 

Byington  gave  bond  for  costs,  with  €reorge  W.  Reed  as  surety,  on  March 

3,  1884.  On  May  10,  1884,  Wilcox  made  aflSdavit  that  Seymour  L.  Byington 
was  a  non-resident,  and  that  George  W.  Reed,  the  surety,  was  wholly  insolv- 
ent, and  thereupon  moved  the  court  to  require  additional  security.  This  mo- 
tion was  overruled.  Trial  had  before  the  court,  without  a  jury.  The  court 
rendered  judgment  in  favor  of  the  plaintiff  for  ;$401.50  and  costs.  The  de- 
fendant excepted,  and  brings  the  case  here. 
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Frank  Herald,  for  plaintiff  in  error.  Quintan  dk  Quintan,  for  defendant  in 
3rror. 

HoRTON,  C.  J.  All  of  the  alleged  eiTors  in  this  case  are  trivial  and  unim- 
portant. If  the  motion  for  additional  security  for  costs  ought  to  have  been 
allowed,  this  is  not  a  sufficient  ground  for  a  reversal  of  the  judgment,  as  it 
appears  the  plaintiff  below  was  successful  upon  his  claim  against  the  defend- 
ant below,  the  party  making  the  motion.  The  officers  interested  in  the  costs 
seem  to  be  satisfied  with  the  action  of  the  court  in  overruling  the  motion  for 
other  security.  As  the  defendant  is  liable  for  all  the  costs  included  in  the 
judgment  rendered  against  him,  he  is  in  no  condition  to  make  any  complaint; 
nor  have  any  of  his  rights  been  prejudiced  by  the  ruling.  The  lease  was 
properly  introduced  in  evidence,  and  there  was  no  material  error  in  the  in- 
troduction of  the  renewals  entered  thereon,  because,  although  the  defend- 
ant in  the  court  below  had  no  knowledge  of  such  renewals,  as  long  as  he  re- 
tained possession  or  control  of  the  premises,  he  must  be  considered  to  have 
held  under  the  lease. 

Legrand  fiyington  had  the  right  to  sell  and  transfer  the  written  lease  to  his 
son  Seymour  L.  Bylngton,  although  he  was  a  minor. 

The  written  statement  made  by  Legrand  Byington  in  1873,  and  the  letter 
of  Bradford  Miller  of  Febiuary  3,  1873,  were  improperly  admitted  in  evi- 
dence; but  these  errors  are  immaterial,  as  both  Byington  and  Miller  testified 
of  their  own  recollection  of  the  amounts  severally  stated  by  them.  Byington 
figured  up  the  amount  of  rent  due  from  Wilcox  from  1868  up  to  1875.  Mil- 
ler testified  that  the  amounts  mentioned  in  his  letter  were  paid  by  him  for 
rent  to  Wilcox.  The  case  was  submitted  to  the  court  without  a  jury,  and 
therefore  the  introduction  of  these  immaterial  papers  were  less  likely  to  cause 
any  prejudice. 

The  refusal  of  the  court  to  state  its  findings  of  fact  in  writing  was  not, 
under  the  circumstances  of  this  ctise,  error.  Judgment  was  rendered  March 
30,  1885.  The  motion  for  a  new  trial  was  filed  the  same  day,  but  not  argued 
until  April  25,  1885.  On  that  day  the  motion  was  overruled.  The  defendant 
below  never  made  any  request  to  the  court  to  state  its  conclusions  of  fact  and 
of  law  until  after  this  motion  had  been  overruled.  Then  it  was  too  late. 
The  request  should  have  been  made  before  the  court  announced  its  findings. 
It  is  the  general  rule  of  practice  for  the  parties  to  request  the  court,  either 
just  before  or  at  the  close  of  the  argument  made  in  the  case,  to  state  its  find- 
ings in  writing.  Clearly,  the  request  should  be  made  before  the  final  decision 
of  the  court.  We  do  not  think  the  statute  contemplates  that  a  party  to  an  ac- 
tion may  wait  until  the  trial  is  ende'd,  the  final  judgment  rendered,  and  his 
motion  for  anew  trial  overruled,  before  intimating  to  the  court  he  desires  the 
conclusions  of  fact  and  of  law  stated  in  writing.  Section  290,  Civil  Code ;  Qreen 
V.  Williams,  21  Kan.  68.  In  this  case  the  trial  court  undoubtedly  would 
have  found  specially,  and  would  have  stated  in  writing  all  of  its  findings,  if 
the  slightest  intimation  had  been  given  before  the  final  decision  that  such  a 
thing  was  desired. 

The  claim  that  the  action  was  barred  by  the  statute  of  limitations  is  not  ten- 
able. The  lease  was  sold  and  assigned  by  Legrand  Byington  to  Seymour  L. 
Byington  on  Xoveraber  23, 1870.  Seymour  L.  Byington  was  then  a  minor, 
and  he  commenced  this  action  on  December  17, 1883,  within  one  year  after  he 
became  of  age.    Section  17  of  the  Civil  Code. 

An  examination  of  the  evidence  and  judgment  does  not  satisfy  us  that  the 
assessment  of  the  amount  recovered  is  too  large. 

The  omission  of  the  clerk  of  the  court  to  include  the  amount  of  the  costs  in 
the  judgment  as  recorded  is  not  a  ground  for  setting  the  same  aside.  "The 
judgment  will  certainly  authorize  a  correct  taxation  of  the  costs.  If,  how- 
ever, the  clerk  should  tax  them  erroneously,  the  court  below  will  undoubtedly 
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correct  the  taxation  on  motion."     Linton  v.  ffoush,  4  Kan.  536,  541;  Clip- 
penger  v.  Ingram,  17  Kan.  584. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 

(S6  Kan.  177) 

NuzMAN  and  another  «.  Schoolet. 
{Su^eme  Oovrt  of  Kaiuas,    February  4,  1887.) 

BxKfDTioH— BXEMPT105— "Two  Oows" — Hbad OF Fahxlt—Comp.  Lawb  Kan.  1879,  Ch. 
88,  ?  3. 

Under  the  fifth  clause  of  section  3,  c.  38,  Comp.  I^ws  Kan.  1879,  which  exempts 
*'two  cows/'  a  person  residing  in  this  stote,  and -being  the  head  of  a  family,  may 
claim  as  exempt  two  cows,  which  he  owns,  although  the  cows  are  not  actually  used 
by  him  or  his  family,  and  although  the  oowa  are  not  necessary  for  the  support  of 
himself  or  his  family. 

(Sylidbus  by  the  Court.) 

Iglrror  to  district  court,  Jackson  county. 

Hoaglin  cfe  Qrawford*  for  Nuzman  and  another,  plaintiffs  in  error.  Keller 
<§  Noble,  for  Schooley,  defendant  in  error. 

HORTON,  C.  J.  Just  prior  to  March  14,  1885.  F.  C.  and  Lewis  Nuzman 
commenced  an  action  before  Thomas  Bkll,  a  justice  of  the  peace  of  Jackson 
county,  and  in  this  action  two  cows  belonging  to  James  Schooley  were  seized 
under  an  order  of  attachment  issued  by  the  justice.  On  March  14,  1885,  the 
justice  issued  an  order  to  sell  the  cows,  returnable  within  30  days.  On  March 
19, 1885,  James  Schooley  commenced  his  action  before  E.  D.  Rose,  a  justice 
of  the  peace  of  Jackson  county,  to  recover  the  possession  of  the  cows,  upon 
the  ground  that  they  were  exempt  from  seizure  and  sale  upon  attachment, 
execution,  or  other  process.  In  this  action  he  recovered  judgment,  the  court 
holding  the  cows  exempt.  This  is  the  error  complained  of.  After  the  cows 
were  seized  upon  attachment,  Schooley  appeared  before  the  justice  Issuing  the 
oinler,  and  gave  notice  that  he  claimed  the  cows  as  exempt.  The  justice  said 
to  him  that  he  would  receive  any  evidence,  by  affidavit,  upon  the  matter,  but 
no  affidavit  or  other  evidence  was  presented.  It  is  now  urged  that  by  refus- 
ing to  comply  with  the  request  of  the  justice  Schooley  acquiesced  in  his  de- 
cision and  judgment,  and,  therefore,  that  the  whole  matter  was  r&t  adjudicata. 
This  is  not  so.  In  Watson  v.  Jackson*  24  Kan.  442,  it  was  held  that  "the  de- 
cision of  a  motion  made  before  a  justice  of  the  peace,  to  discharge  from  seiz- 
ure property  taken  on  attachment,  on  the  ground  that  it  is  exempt,  is  not  con- 
clusive; and  the  question  of  exemption  may  be  tried  thereafter  in  an  action 
of  replevin  brought  by  the  judgment  debtor."  It  is  next  urged  that  the  cows 
are  not  exempt  because  it  does  not  appear  from  the  record  that  they  were  used 
by,  or  were  necessary  for  the  support  of,  Schooley  or  his  family  at  the  time 
of  the  seizure.  The  statute  reads:  **£very  person  residing  in  this  state,  and 
being  the  head  of  a  family,  shall  have  exempt  from  seizure  and  sale  upon  any 
attachment,  execution,  or  other  process  issued  from  any  court  in  this  state,  the 
following  articles  of  person  al  property :  *  ♦  *  (5)  Two  cows,  ten  hogs,  one 
yoke  of  oxen,  and  one  horse  or  mule;  or,  in  lieu  of  one  yoke  of  oxen  and  one 
horse  or  mule,  a  span  of  horses  or  mule^,  twenty  sheep  and  the  wool  from  the 
same,  either  in  the  raw  material,  or  manufactured  into  yarn  or  cloth."  Sec- 
tion 3,  0.  38,  Comp.  Laws  1879.  This  section  msikes  the  articles  therein 
named  exempt,  absolutely;  and  therefore  the  articles  so  named  cannot  be 
confined  to  such  as  the  debtor  is  in  the  actual  possession  of,  or  such  as  are 
actually  necessary  for  the  support  of  himself  or  his  family.  The  statute  must 
be  construed  beneficially  to  the  debtor.    Mallory  v.  Berry,  16  Km.  293. 

The  case  comes  to  this  court  upon  the  findings  of  fact  of  the  trial  court, 
without  the  evidence;  and  all  the  terms  of  the  leiise  under  which  one  Speck 
liolds  the  cows  are  not  before  us  for  our  consideration.    The  findings  show 
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that  Schooley  is  the  owner  of  the  cows,  and  that  they  are  the  cows  he  had  at 
the  commencement  of  this  action,  and  that  the  Nuzmans  are  trying  to  seize 
and  sell  his  interest  therein;  therefore  we  think  he  is  sufficiently  a  party  in 
interest  to  maintain  this  action.  Even  if  Schooley  had  18  or  20  head  of  cattle 
just  prior  to  the  commencement  of  this  action,  he  had  the  right  to  claim  as 
exempt  the  particular  animals  in  dispute.  The  election  of  what  animals  he 
would  claim  as  exempt  was  with  h^m,  and  not  the  creditor.'  "Where  the 
debtor  has  a  greater  number  of  animals  or  articles  than  are  enumerated  as  ex- 
empt, or  where  he  has  property  which  exceeds  in  value  the  limit  of  the  ex- 
emption, the  selection  should  be  made  before  the  sale;  but  our  law  does  not 
prescribe  when  or  by  whom  it  shall  be  made.  In  view  of  the  fact  that  the 
statute  is  enacted  mainly  for  Ihe  benefit  of  the  debtor  and  his  family,  it  ap- 
pears to  us  that  the  debtor  should  be  accorded  the  privilege  of  making  the  se- 
lection at  any  time  before  the  sale."  Rice  v.  Nolan,  33  Kan.  28;  S.  C.  6  Pac 
Rep.  437. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


(36  Kan.  202) 

StRUBER  V,  ROHLFS. 
{Supreme  Court  of  Kansas.    February  4,  1887.) 

1.  Appeal — Justice  of  the  Peace — Record — Rendition  op  Judgment. 

Where  a  party  appeals  from  the  judgment  of  a  justice  of  the  pence,  the  record  of 
the  case  transmitted  to  tlie  clerk  of  the  district  court  by  tlie  justice  must  affirma- 
tively show  that  the  appeal  was  taken  within  10  days  from  the  rendition  of  the 
judgment;  otherwise  tne  district  court  may,  on  motion,  dismiss  the  appeal. 

2.  Same— Negligence  of  Justice. 

If  the  party  appealing  does  all  the  law  requires  of  him  to  entitle  himself  to  an  ap- 
peal, the  justice  cannot  deprive  him  of  this  right  by  an  omission  to  act,  either 
through  negligence  or  design. 

3.  Same— Mistake  in  Record. 

Where  facts  material  to  appear  in  the  record  of  a  justice  of  the  peace  are  untruth- 
fullv  stated  therein,  they  cannot  be  corrected  or  disposed  of  in  a  summary  manner 
in  tne  district  court  by  affidavits  upon  a  motion  to  dismiss  the  appeal. 
{Syllabus  by  the  Cotirt.) 

Error  to  district  court,  Washington  county. 

A.  8.  Wilson  and  A,  M.  Hallowell,  for  St  ruber,  plaintiff  in  error.  Lotjoe  A 
Smith,  for  Rohlfs,  defendant  in  error. 

HoBTON,  C.  J.  The  facts  in  this  case  are  substantially  as  follows:  On 
July  18,  1884,  George  Rohlfs  filed  his  bill  of  particulars  against  Henry  Stru- 
ber,  before  a  justice  of  the  peace  of  Washington  county;  on  July  23d  the 
summons  issued,  returnable  July  28th,  at  10  o'clock  a.  m.  Service  of  sum- 
mons was  made  by  leaving  a  copy  of  the  same,  with  all  the  indorsements 
thereon,  at  the  usual  place  of  residence  of  the  defendant.  Struber  and  his 
family,  however,  were  absent  at  the  time.  On  the  return-day,  the  plaintiff 
appeared,  with  his  attorneys;  but  the  defendant  made  default.  After  hear- 
ing the  evidence  of  the  witnesses,  the  court  rendered  judgment  in  favor  of 
Rohlfs,  against  Struber,  for8247.25,  together  with  costs.  Thedefendant  filed 
an  appeal-bond,  which  was  approved  in  writing  by  the  justice,  on  August  8, 
1884.  After  the  case  reached  the  district  court,  Rohlfs  filed  his  motion  to 
dismiss  the  appeal,  upon  the  ground  that  the  bond  had  not  been  approved 
and  filed  in  time.  Struber  alleged  he  had  no  actual  knowledge  that  he  had 
been  sued  by  Rohlfs,  or  that  any  judgment  had  been  rendered  against  him, 
until  August  7,  1884,  the  last  day  upon  which  an  appeal  could  be  taken;  that 
he  immediately  prepared  his  appeal- bond,  and, "ds  soon  as  possible,  went  to 
the  office  and  house  of  the  justice,  to  present  his  bond  and  have  the  same  ap- 
proved; that  upon  his  arrival  at  the  house  of  the  justice,  about  11  o'clock  of 
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the  night  of  August  7th,  he  was  found  to  be  absent,  attending  a  dance  then 
going  on;  that  he  went  in  pursuit  of  the  justice  and  found  him,  near  midnight, 
two  miles  from  his  residence;  that  he  then  presented  his  bond,  signed  by  the 
sureties,  and  that  the  justice  accepted  the  same. 

The  sole  question  for  our  consideration  is  whether  the  trial  court  erred  in 
dismissing  the  appeal.  The  statute  provides  that  "the  party  appealing  shall, 
within  ten  days  from  rendition  of  the  judgment,  enter  into  an  undertaking 
to  the  adverse  party,  with  at  least  one  good  and  sufficient  surety,  to  be  ap- 
proved by  such  justice,  in  a  sum  hot  less  than  fifty  dollars  in  any  case,  nor 
less  than  double  the  amount  of  the  judgment  and  costs,  conditioned — First, 
that  the  appellant  will  prosecute  his  appejil  to  effect,  and  without  unnecessary 
delay;  second,  that  if  judgment  be  rendered  against  him  on  tlie  appeal,  he 
will  satisfy  such  judgment  and  costs.  Such  undertaking  need  not  be  signed 
by  the  appellant."  Section  121,  c.  81,  Comp.  Laws  1879.  The  statute  fur- 
ther provides  that  an  appeal  shall  be  completed  upon  the  filing  and  approval 
of  the  undertaking.  Section  188  requires  every  justice  of  the  peace  to  keep 
a  book,  denominated  a  docket,  in  which  must  be  entered  by  him,  if  an  appeal 
be  taken,  the  undertaking,  and  the  time  of  entering  into  the  same,  and  by 
which  party  taken.  The  certified  transcript  which  the  justice  transmits  to 
the  clerk  of  the  district  court,  with  the  papers  in  the  cause,  should  affirm- 
atively show  the  appeal  has  been  taken  within  10  days  from  the  rendition  of 
the  judgment;  otherwise,  upon  motion  of  the  appellee,  the  court  may  prop- 
erly dismiss  the  appeal.  Unless  the  undertaking  is  presented  for  approval  at 
the  office  of  the  justice,  or  to  the  justice  himself,  within  10  days  from  the 
judgment,  the  district  court  commits  no  error  in  dismissing  the  appeal,  if  a 
motion  be  made  therefor.  There  is  nothing  in  the  transcript  of  the  justice  of 
the  peace,  in  this  case,  which  shows  the  appeal  was  taken  in  time.  If  there 
are  any  facts  material  to  appear  in  a  transcript  or  record  of  the  justice  which 
are  untruthfully  stated  therein,  they  cannot  be  corrected  or  disposed  of  in  the 
district  court  in  a  summary  manner  upon  affidavits.  It  is  claimed,  however, 
that  the  justice  has  failed  to  enter  on  his  docket  matters  required  to  be  of  rec- 
ord, and  therefore  that  these  omissions  may  be  supplied  by  affidavits.  If 
the  justice  has  sent  up  an  incomplete  transcript,  a  diminution  of  the  record 
might  have  been  suggested;  and  then,  perhaps,  upon  an  amended  transcript, 
all  the  facts  relating  to  the  presentation,  approval,  and  filing  of  the  undertak- 
ing would  have  appeared.  If  Struber  presented  his  bond,  with  sufficient  sure- 
ties, at  the  office  of  the  justice  on  August  7,  1884.  during  business  hours,  or 
if  the  justice  accepted  and  verbally  approved  the  undertaking  at  any  time  on 
August  7th,  the  appeal  would  be  in  tirpe,  although  the  filing  and  written  ap- 
proval by  the  justice  were  not  entered  until  the  next  day,  as  a  justice  cannot 
deprive  a  party  of  his  right  to  appeal  by  an  omission  to  act,  either  through 
negligence  or  design.  The  omission  of  a  justice  to  enter  his  written  ap- 
proval upon  an  undertaking  at  the  date  he  accepts  the  same,  or  his  failure 
to  file  the  undertaking  at  the  date  of  its  approval,  will  not  deprive  a  party  of 
his  appeal. 

If  the  transcript  and  records  of  the  justice  show  that  an  appeal  is  not  taken 
in  time,  and  the  statements  therein  are  untrue,  a  direct  proceeding  must  be 
instituted  to  correct  the  record.  The  matter  cannot  be  inquired  into  collat- 
erally. In  Iowa,  the  statute  provides  that  "where  an  omission  or  mistake 
has  been  made  by  the  justice  in  his  docket  entries,  and  that  fact  is  made  un- 
questionable, the  circuit  court  may  correct  the  mistake,  or  supply  the  omis- 
sion, or  direct  the  justice  to  do  so."  Section  3586,  Code  Iowa  1873.  In  this 
state  we  have  no  similar  statute,  and  therefore  the  practice  in  Iowa  is  not 
permissible  here. 

The  order  and  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Digitized  by 


Google 


832  PAaric  retorter.  [Nev. 

(19  Nev.  384) 

State  ex  rel.  Drury  v.  Hallock.    (No.  1,258.) 

{Supreme  Court  of  Nevada,    February  1,  1887.) 

CoNSTiTDTiONAL  Law—Titlb  OF  Statutbb  —  Gen.  8t.  Nev.  §  2308,  Amending  Gen.  St. 
Nev.  §  2300  —  Salaries  of  Membebs  of  the  Legislature  and  {Supbemb  Coubt 

St!  Nev.  1885,  99.  (Gen.  St,  J  2308,)  approved  March  12,  1885.  entitled  "An  act  to 
amend  an  act  entitled  *  An  act  reducing  and  regulating  the  salaries  and  compensa- 
tion of  certain  state  officers,  jngt.ices  of  the  supreme  courts  and  attaches  of  the  state 
government  of  Nevada,'  approved  February  21. 1881,"  and  which  purports  to  reduce 
the  salaries  of  members  of  the  legislature,  is  absolutely  null  and  void,  as  being  in 
contravention  of  Const.  Nev.  art.  4,  §  17,  requiring  that  each  law  shall  embrace  but 
one  subject,  which  shall  be  briefly  expressed  in  the  title. 

ApplicMition  for  mandamus. 

H.  F.  Bartine,  for  relator.    J.  B.  Torreyson,  for  respondent. 

Hawley,  J.  Relator  is  a  member  of  the  assembly  of  this  state.  He  seeks, 
by  the  writ  of  mxindamuSy  to  csompel  respondent,  as  state  comptroller,  to  draw 
a  warrant  in  his  favor  at  the  rate  of  eight  dollars  per  day  for  each  day  of  serv- 
ice, as  provided  in  section  7  of  "An  act  reducing  and  regulating  the  salaries  and 
compensation  of  certain  state  officers  and  attaches  of  the  state  government  of 
Nevada,"  approved  February  21,  1881.  St.  1881,  43;  Gen.  St.  §  2300.  JEte- 
spondent  refuses  to  issue  any  warrant  to  relator,  except  for  "seven  dollars 
per  day  for  each  day  of  service, "  as  provided  in  section  5  of  "An  act  to  amend 
an  act  entitled  <  An  act  reducing  and  regulating  the  salaries  and  compensation 
of  certain  state  officers,  jiLstices  of  the  supreme  court,  and  attaches  of  the 
state  government  of  Nevada,'  approved  February  21, 1881,"  approved  March 
12,  1885.    St.  1885,  99;  Gen.  St.  2308. 

By  a  reference  to  the  original  act  of  1881  it  will  be  observed  that  certain 
state  officers  are  named.  The  justices  of  the  supreme  court  are  not  included 
or  named  therein.  The  legislature  in  1885,  after  amending  sections  1,  2,  3, 
4,  and  7  of  the  act  of  1881,  added  a  supplemental  section  reducing  the  salary 
of  the  justices  of  the  supreme  court,  and  injected  the  words  "justices  of  the 
supreme  court"  into  the  title  of  the  act  of  1881  in  such  a  manner  that  any  per- 
son unacquainted  with  the  facts  would  naturally  suppose,  upon  examination 
of  the  amended  act,  that  "justices  of  the  supreme  court"  were  included  in  the 
original  act  of  1881. 

Is  the  amendatory  act  of  1885  constitutional?  The  constitution  provides  in 
plain,  positive,  and  mandatory  terms  that  "each  law  enacted  by  the  legisla- 
ture shall  embrace  but  one  subject,  and  matter  properly  connected  therewith, 
which  subject  shall  be  briefly  expressed  in  the  title;  and  no  law  shall  be  re- 
vised or  amended  by  reference  to  its  title  only,  but,  in  such  case,  the  act  as 
revised,  or  section  as  amended,  shall  be  re-enacted  and  published  at  length." 
Article  4,  §  17. 

In  determinining  the  question  whether  the  amendatory  act  of  1885  violates 
any  of  the  provisions  in  this  section  of  the  constitution,  it  is  deemed  advisa- 
ble to  call  attention  to  the  fact  that  the  legislature  of  1881  passed  "An  act 
fixing  the  salaries  of  the  justices  of  the  supreme  court  of  the  state  of  Nevada," 
approved  February  19,  1881.  St.  1881,  43;  Gen.  St.  2291.  It  therefore  ap- 
pears that  the  legislature  deemed  it  proper  and  wise  to  legislate  upon  the  sub- 
ject of  "fixing  the  salaries  of  the  justices  of  the  supreme  court,"  independent 
of  the  subject  of  "reducing  and  regulating  the  salaries  and  compensation  of 
certain  state  officers  and  attaches  of  the  state  government."  Does  it  not  nec- 
essarily follow,  from  the  facts  already  stated,  that  the  attempt  of  the  legisla- 
ture in  1885  to  amend  the  title  of  the  act  of  1881  by  inserting  therein  an  ad- 
ditional subject  was  in  direct  violation  of  the  first  clause  of  the  section  of  the 
constitution  above  quoted?  It  may  have  been  within  the  power  of  the  legis- 
ture  in  1881,  as  an  original  measure,  to  have  adopted  a  title  that  would  have 
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been  broad  enough  to  include  both  classes  of  state  officers  in  one  act;  but,  hav- 
ing adopted  a  linuted  title  for  each,  and  passed  sfparate  acts,  it  was  not  within 
the  power  of  any  subsequent  legislature  to  amend  the  title  of  either  act  so  as 
to  include  the  matters  legitimately  pertaining  to  the  other. 

Under  the  provisions  of  the  constitution,  is  it  not  made  clear  that  the  leg- 
islature of  1881,  under  the  title  "fixing  the  salaries  of  the  justices  of  the  su- 
preme court,"  could  not  have  embodied  any  provision  in  that  act  relating  to 
the  salaries  of  any  other  state  otficers,  because  the  title  was  limited  to  the  sub- 
ject therein  named?  Is  it  not  equally  hs  plain  that  the  legislature  of  188L  in 
passing  the  act  "reducing  and  regulating  the  salaries  and  compensation  of 
cei-tain  state  officers,"  did  not  intend  to  include  justices  of  the  supreme  court 
or  any  state  officers  than  those  named  in  the  body  of  the  act  ?  If  this  be  true, 
then  does  it  not  logically  follow  that,  in  amending  the  act  of  1^81,  the  legis- 
lature would  have  no  power  to  include  any  class  of  state  officers  not  named 
in  the  original  act? 

"As  the  legislature  may  make  the  title  to  an  act  as  restrictive  as  they  please, 
it  is  obvious  that  they  may  sometimes  so  frame  it  as  to  preclude  many  matters 
being  included  in  the  act  which  might  with  entire  propriety  have  been  em- 
braced in  one  enactment  with  the  matters  indicated  by  the  title,  but  which 
must  now  be  excluded  because  the  title  has  been  made  unnecessarily  restrict- 
ive. The  courts  canpot  enlarge  the  scope  of  the  title.  They  are  vested  with 
no  dispensing  power.  The  constitution  has  made  the  title  the  conclusive  in- 
dex to  the  legislative  int<»nt  as  to  what  shall  have  operation.  It  is  no  answer 
to  say  that  the  title  might  have  been  made  more  comprehensive,  if  in  fact 
the  legislature  have  not  seen  fit  to  make  it  so."     Cooley,  Const.  Lim.  149. 

The  manner  and  methods  pursued  in  preparing  the  so-c^Uled  amended  act 
of  1885  are  extremely  reprehensible,  and  have  always  been  universally  con- 
demned. The  constitutional  provisions  were  either  overlooked  or  intention- 
ally ignored.  The  legislature  did  not  properly  refer  to  the  act  "approved 
February  21,  1881."  The  title  of  that  act  is  essentially  different  from  the 
title  of  the  act  specified  in  the  amended  act.  The  constitution  declares  that 
"no  law  shall  be  revised  or  amended  by  reference  to  its  title  only."  This 
provision  does  not  authorize  the  legislature  to  dispense  with  a  reference  to 
the  title  of  the  act  sought  to  be  amended.  It  was  intended  by  the  framers  of 
the  constitution  that,  in  the  revision  or  amendment  of  a  statute,  "the  title  of 
the  act  to  be  amended  should  be  referred  to."  Feibleman  v.  State,  98  Ind. 
520. 

The  proper  method  of  complying  with  this  clause  of  the  constitution  would 
be  to  correctly  copy  the  title  of  the  act  referred  to.  If  any  other  coui-se  is 
pursued,  it  might  lead  to  endless  confusion  and  uncertainty,  which,  among 
other  things,  the  constitutional  provision  intended  to  prevent.  This  is  made 
plain  by  reading  the  entire  section  of  the  constitution.  In  order  to  comply 
with  its  provisions  not  only  must  the  title  of  the  act  to  be  amended  be  referred 
to,  but  the  sections  "as  amended  shall  be  re-enacted  and  published  at  length." 

If  the  title  of  the  original  act  had  been  correctly  copied,  (leaving  out  "jus- 
tices of  the  supreme  court,")  then  section  8  of  the  amended  act  of  1885,  which 
relates  exclusively  to  the  salary  of  the  justices  of  the  supreme  court,  would 
have  to  be  declared  unconstitutional,  because  the  title  of  the  original  act  only 
embraced  certain  state  officers  and  attaches  of  the  state  government,  and,  as 
before  stated,  the  justices  of  the  supreme  court  were  not  named  in  the  act. 
We  have  already  shown  that  an  amendatory  act  cannot  include  any  other  sub- 
ject than  that  embraced  in  the  act  to  be  amended,  and  "matter  properly  con- 
nected therewith."  Therefore,  if  the  words  "justices  of  the  supreme  court" 
could  be  treated  as  surplusage,  and  stricken  out  of  the  title  of  the  amended 
act,  it  would  be  our  duty  to  declare  all  of  the  provisions  of  the  amended  act 
relating  to  the  salary  and  compensation  of  the  state  officers  and  attaches  of 
the  state  government  named  in  the  act  of  1881  valid,  and  section  8,  relating 
v.l2p.no.l7— 53 
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to  the  salary  of  the  justicrs  of  the  supreme  court,  void.  State  v.  Bankers, 
etc..  Assent  23  Kan.  501;  Burlington  <&  M,  R.  R,  Co,  v.  Saunders  Co,,  9  Neh. 
511;  S.  C.  4  N.  W.  Rep.  240;  Wisnei-  v.  Mayor  of  Monroe,  25  Li^.  Ann.  598; 
People  V.  Brigys,  50  K.  Y.  565;  Chiles  v.  Monroe,  4  Mete.  (Ky.)  75;  State 
V.  Persinger,  76  Mo.  347;  Stone  v.  Brown,  54  Tex.  340. 

Tlie  substance  of  all  tlie  authorities  which  discuss  the  effect  of  the  law  in 
cases  where  the  act  is  brojider  than  the  title  is  thus  clearly  stated  by  Judge 
Cooley:  "But,  if  the  act  is  broader  than  the  title,  it  may  happen  that  one 
part  of  it  can  stand  because  indicated  by  the  title,  while  as  to  the  object  not 
indicated  it  must  fail."     Cooley,  Const.  Lim.  148. 

If  the  provisions  of  the  amendatory  act  of  1885  only  related  to  matters  that 
were  included  in  the  original  act,  then  we  would  be  authorized  to  treat  the 
words  "justices  of  the  supreme  court"  as  surplusage,  and  exclude  them  from 
the  title;  because  in  such  a  case  it  would  clearly  appear  that  no  one  had  been, 
or  could  be,  misled  by  the  improper  insertion  of  the  words  in  the  title.  Mis- 
takes and  errors  in  the  use  of  words,  which  are  not  calculated  to  mislead  as 
to  the  subject  of  the  act,  will  be  regarded  by  the  courts  as  mere  clerical  mis- 
takes, in  nowise  impairing  the  validity  of  the  law.  School  Directors  List.  No, 
5  V.  School  Directors  Dist,  No,  10,  73  III.  249;  Plummer  v.  People,  74  111. 
363;  pity  of  Winona  v  .Whipple,  24  Minn.  65;  State  v.  Lake  City,  25  Minn. 
404;  Slate  v.  Elvins,  32  N.  J.  Law,  362;  Comstock  v.  Judge  of  Superior 
Court,  39  Mich.  196;  Wilson  v.  Spaulding,  19  Fed.  Rep.  304;  Walnut  v. 
Wade,  103  U.  S.  683. 

But  this  is  a  different  case.  In  the  iimended  act  under  consideration,  it  is 
manifest  that  the  words  "justices  of  the  supreme  court"  did  not  creep  into  the 
title  innocently,  or  by  any  mere  clerical  mistake  or  inadvertency.  Tiiey  were 
inserted  purposely  and  designedly.  It  was  a  premeditated  attempt  to  embody 
in  one  act  amendments  to  two  different  and  distinct  acts,  relating  to  dif- 
ferent subjects,  by  adding  to  the  title  of  one  act  the  subject-matter  of  the 
other,  so  that  one  'might  be  used  as  an  inducement  for  the  passage  of  the  other. 
Its  tendency  and  evident  design  was  to  impose  upon  the  members  of  the  leg- 
islature by  injecting  the  words  "justices  of  the  supreme  court"  into  the  mid- 
dle of  the  title  in  such  a  manner  as  to  lead  them  to  believe  that  the  words 
were  embodied  in  the  title  of  the  original  act,  and  was  a  part  of  the  statute 
sought  to  be  amended;  whereas,  the  truth  was  that  the  act  fixing  the  salary 
of  justices  of  the  supreme  court  had  no  connection  whatever  with  it.  One 
of  the  objects  of  the  constitutional  provision  was  to  avoid  and  prevent  just 
such  legislation  as  was  attempted  to  be  accomplished  in  this  case. 

"The  practice  of  bringing  together  into  one  bill  subjects  diverse  in  their 
nature,  and  having  no  necessary  connection,  with  a  view  to  combine  in  their 
favor  the  advocates  of  all,  and  thus  secure  the  passage  of  several  measures, 
no  one  of  which  could  succeed  upon  its  own  merits,  was  one  both  corruptive 
of  the  legislator  and  dangerous  to  the  state.  ♦  *  ♦  The  framers  of  the 
constitution  meant  to  put  an  end  to  legislation  of  the  vicious  character  re- 
ferred to,  which  was  little  less  than  fraud  upon  the  public,  and  to  require  that 
in  every  case  the  proposed  measure  should  stand  upon  its  own  merits,  and  that 
the  legislature  should  be  fairly  satisfied  of  its  design  when  required  to  pass 
upon  it."     People  y.Mahaney,  13  Mich.  494. 

"The  object  of  this  constitutional  provision  is  obvious  and  highly  commend- 
able. A  practice  had  crept  into  our  system  of  legislation,  of  ingrafting  upon 
subjects  of  great  public  benefit  and  importance,  for  local  or  selfish  purposes, 
foreign  and  often  pernicious  matters ;  and  rather  than  endanger  the  main  sub- 
ject, or  for  the  purpose  of  securing  new  strength  for  it,  members  were  often 
induced  to  sanction  and  actually  vote  for  such  provisions,  which,  if  they  were 
offered  as  independent  subjects,  would  never  have  received  their  support.  In 
this  way,  the  people  of  our  state  have  been  frequently  intiict^d  with  evil  and 
injuiious  hgislation.     *    ♦    *    To  remedy  such  and  similar  evils  was  this 
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provision  inserted  into  the  constitution,  and  we  think  wisely  inserted."  Da- 
vis V.  State,  7  Md.  160. 

All  the  authorities  upon  this  subject  are  substantially  to  the  same  effect. 

State  V  Silver,  9  Nev.  231;  State  v.  County  Com'rs,  19  Xev. ;  S.  C.  10 

Pac.  Rep.  901;  Sun  Mut  Ins,  Co.  v.  Mayor  of  New  York,  8  N.  Y.  253; 
Ste?.oart  v.  Father  Matthew  Soc„  41  Mich.  72;  State  v.  McCracken,  42  Tex. 
385;  Walker  v.  Caldioell,  4  La.  Ann.  297;  State  v.  Town  of  Union,  38  N.  J. 
Law,  352;  State  v.  liansofi,  78  Mo.  78;  Cooley,  CJonst.  Lira.  142,  and  author- 
ities there  cited. 

In  State  v.  Lancaster  Co,,  17  Neb.  85,  S,  C.  22  N.  W.  Rep.  228,  where  the 
legislature  in  tlie  title  of  an  amended  act,  also  inserted  an  additional  object  to 
repeal  other  provisions  of  the  statute  having  no  relation  to  subjects  embraced 
in  the  original  act,  the  court  declared  that  the  attempted  repeal  was  a  nullity, 
but  held  the  other  portions  of  the  act  valid  upon  the  ground  "that  the  invalid 
portion  did  not  have,  and  could  not  have  had,  the  effect  to  induce  the  legisla- 
ture to  pass  the  amendment  in  question;"  but,  in  this  connection,  tije  court 
expressly  declared  that  the  rule  would  be  different  in  cases  "where  it  is  im- 
possible, from  an  inspection  of  the  act  itself,  to  determine  which  part  of  the 
act  is  void  and  which  valid. " 

In  the  present  case  it  is  evident  that  one  portion  of  the  act  was  specially  de- 
signed as  an  inducement  to  pass  the  other,  and  it  is  impossible  for  us  to  de- 
termine, from  an  inspection  of  the  act  itself,  which  portion,  if  either,  would 
have  passed  without  the  other.  It  therefore  becomes  our  plain  and  impera- 
tive duty  to  declare  the  entire  amendatory  act  of  1885  absolutely  null  and 
void. 

"If  the  title  to  the  act  actually  indicates,  and  the  act  itself  actually  em- 
braces, two  distinct  objects,  when  the  constitution  says  it  shall  embrace  but 
one,  the  whole  act  must  be  treated  as  void,  from  the  manifest  impossibility  in 
the  court  choosing  between  the  two,  and  holding  the  act  valid  as  to  the  one 
and  void  as  to  the  other. "  Cooley,  Const.  Lim.  148.  See,  also,  Davis  v.  State^ 
supra;  People  v.  Hills,  35  N.  Y.  452. 

Let  the  writ  issue  as  prayed  for  in  relator's  petition. 


(19  Nev.  391) 

State  ex  rel,  Stevenson  v,  Tufly.    (No.  1,260.' 

{Supreme  Court  of  Nevada.    February  3,  1887.) 

CONSTITTTTIONAL  LaW— AMENDMENT— EnTRY  ON  JOURNAM  OF  LEGISLATURE. 

Where  an  ainendnient  was  pro]H>sed  to  the  constitution  of  Nevada,  authorizing 
the  investnient  of  moneys  plerlged  to  educational  purposes  in  the  honds  of  any  of 
the  states  of  the  United  States,  and  no  entry  of  the  same  was  made  upon  the  jour- 
nal of  either  Iiouse  of  the  legislature,  the  omission  was  held  fatal  to  the  adoption 
of  the  amendment. 

Application  for  mandamus. 

The  Attorney  General,  for  relators.     Wm,  M.  Stewart,  for  respondent. 

Belknap,  J.  This  is  an  amicable  proceeding  brought  for  the  purpose  of 
testing  the  validity , of  an  amendment  to  the  constitution  authorizing  the  in- 
vestment of  moneys  pledged  to  educational  purposes,  in  the  bonds  of  any  of 
the  states  of  the  United  States. 

Section  1  of  article  16  of  the  constitution  prescribes  how  amendments  may 
be  made  without  calling  a  convention.  It  reads  as  follows:  "Any  amende 
ment  or  amendments  to  this  constitution  may  be  proposed  in  the  senate  or 
assembly;  and,  if  the  same  shall  be  agreed  to  by  a  majority  of  all  the  mem- 
bers elected  to  each  of  the  two  houses,  such  proposed  amendment  or  amend- 
ments shall  be  entered  on  their  respective  journals,  with  the  yeas  and  nays 
taken  thereon,  and  referred  lo  the  legislature  then  next  to  be  chosen,  and 
shall  be  published  for  three  months  next  preceding  the  time  of  making  such 
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choice.  And  if,  in  the  legislature  next  chosen  as  aforesaid,  such  proposed 
amendment  or  amendments  shall  be  agreed  to  by  a  majority  of  all  the  mem- 
bers elected  to  each  house,  then  it  shall  be  the  duty  of  the  legislature  to  sub- 
mit such  proposed  amendment  or  amendments  to  the  people  in  such  manner, 
and  at.  such  time,  as  the  legislature  may  prescribe;  and,  if  the  people  shall 
approve  and  ratify  such  amendment  or  amendments  by  a  majority  of  the 
electors  qualified  to  vote  for  members  of  the  legislature  voting  thereon,  such 
amendment  or  amendments  shall  become  a  part  of  the  constitution." 

At  the  eleventh  session  of  the  legislature,  the  following  proposed  amend- 
ment was  agreed  to: 

"Resolved  by  the  assembly,  the  senate  concurring,  that  section  tl»ree  of 
article  11  of  the  constitution  of  the  state  of  Nevada  be  amended  so  as  to  read 
as  follows: 

"Sec.  3.  All  lands,  including  the  sixteenth  and  thirty-sixth  sections  in  every 
township,  donated  for  the  benefit  of  public  schools  in  the  act  of  the  thirty- 
eighth  congress  to  enable  the  people  of  the  territory  of  Nevada  to  form  a  state 
government;  the  thirty  thousand  acres  of  public  lands  granted  by  an  act  of 
congress  approved  July  2,  A.  D.  1862,  for  each  senator  and  representative  in 
congress;  and  all  proceeds  of  lands  that  have  been  or  may  hereafter  be  granted 
or  appropriated  by  the  United  States  to  this  state,  and  also'  the  five  hundred 
thousand  acres  of  land  granted  to  the  new  states  under  the  act  of  congress 
distributing  the  proceeds  of  the  public  lands  among  the  several  states  of  the 
Union,  approved  A.  D.  1849,  provided  that  congress  make  provisions  for  or 
authorize  such  diversion  to  be  made  for  the  purpose  herein  contained ;  all  estates 
that  may  escheat  to  the  state;  all  of  such  per  cent,  as  may  be  granted  by  con- 
gress on  the  sale  of  lands;  all  fines  collected  under  the  penal  laws  of  this  state; 
allpropeity  given  or  bequeathed  to  the  state  for  educational  purposes;  and  all 
proceeds  derived  from  any  or  all  said  sources, — shall  be,  and  the  same  are 
hereby,  solemnly  pledged  for  educational  purposes,  and  shall  not  be  transferred 
to  any  other  fund  for  other  uses,  and  the  interest  thereon  shall  from  time  to 
time  be  apportioned  among  the  several  counties  in  proportion  to  the  ascer- 
tained number  of  the  persons  between  the  ages  of  six  and  eighteen  years  in 
the  different  counties,  and  the  legislature  shall  provide  for  the  sale  of  floating 
land-warrants  to  cover  the  aforesaid  lands,  and  for  the  investment  of  all  pro- 
ceeds derived  from  any  of  the  above-mentioned  sources,  in  United  States  bonds 
or  bonds  of  this  state,  or  the  bonds  of  such  other  state  or  states  as  may  be 
selected  by  the  boards  authorized  bylaw  to  make  such  investments:  provided, 
that  the  interest  only  of  the  aforesaid  proceeds  shall  be  used  for  educational 
purposes,  and  any  surplus  interest  shall  be  added  to  the  principal  sum:  and 
provided,  further,  that  such  portions  of  said  interest  as  may  be  necessary  may 
be  appropriated  for  the  support  of  the  state  university." 

No  entry  of  the  proposed  amendment  was  made  upon  the  journal  of  either 
house,  and  the  question  presented  is  whether  or  not  this  omission  was  fatal 
to  the  adoption  of  the  amendment. 

An  inquiry  based  upon  similar  facts  and  constitutional  provisions  was  re- 
cently presented  to  the  supreme  court  of  Iowa.  In  pronouncing  the  amend- 
ment invalid,  the  court  employed  the  following  language,  which  we  adopt: 
"The  object  of  the  provision  [entering  the  amendment  upon  the  journals] 
cannot  be  doubted  or  misundei-stood.  It  is  to  preserve,  in  the  manner  indi- 
cated, the  identical  amendment  proposed,  and  in  an  authentic  form,  which, 
under  the  constitution,  is  to  come  before  the  succeeding  general  assembly. 
No  better  mode  could  have  been  adopted,  when  it  is  considered  that,  to  be 
effective,  the  proposed  amendment  must  be  agreed  to  by  the  succeeding  gen- 
era] asseml)ly.  This  thought  is  much  strengthened  by  the  consideration  that 
the  proposed  amendment  is  only  required  to  be  entered  on  the  journals  of  the 
first  general  assembly  which  acts  thereon.  This  distinction,  to  our  minds,  is 
significant,  and  enhances  the  importance  of  the  constitutional  injunction  that 
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the  proposed  amendment  shall  be  entered  on  the  journals  of  both  houses  of  the 
general  assembly  which  first  agrees  thereto."  Koehler  v.  Hill,  60  Iowa,  543; 
S.  C.  14  N.  W.  Rep.  738,  and  15  N.  W.  Rep.  609. 

The  court  considered  the  omission  fatal,  notwithstanding  a  vote  of  the 
people  had  approved  the  proposed  amendment,  and  declared  that,  if  any  pro- 
vision of  the  constitution  should  be  regarded  as  mandatory,  it  is  when  it  pro- 
vides for  its  own  amendment. 

The  remarks  of  Judge  Cooley  made  in  considering  the  construction  to  be 
placed  upon  constitutional  provisions  are  pertinent  and  instructive.  He  says: 
"In  all  we  have  said  upon  this  subject,  we  have  assumed  the  constitutional 
provision  to  be  mandatory.  *  *  ♦  The  fact  is  this:  That  whatever  con- 
stitutional provision  can  be  looked  upon  as  directory  merely,  is  very  likely  to 
be  treated  by  the  legislature  as  if  it  were  devoid  even  of  moral  obligation,  and 
to  l>e  therefore  habitually  disregarded.  To  say  that  a  provision  is  directory 
seems,  with  many  persons,  to  be  equivalent  to  saying  that  it  is  not  law  at  all. 
That  this  ought  not  to  be  so  must  be  conceded;  that  it  is  so  >ye  have  abundant 
reason  and  good  authority  for  saying.  If,  therefore,  a  constitutional  provis- 
ion is  to  be  enforced  at  all,  it  must  be  treated  as  mandatory.  And,  if  the  leg- 
islature habitually  disregarded  it,  it  seems  to  us  that  there  is  the  more  urgent 
necessity  that  the  courts  should  enforce  it.  And  it  also  seems  to  us  that  tliere 
are  few  evils  which  can  be  inflicted  by  a  strict  fidherence.to  the  law  so  great 
as  that  which  is  done  by  the  habitual  disregard,  by  any  department  of  the  gov- 
ernment, of  a  plain  requirement  of  that  instrument  from  which  it  derives  its 
authority,  and  which  ought,  therefore,  to  be  scrupulously  observed  and  obeyed." 
Cooley,  Const.  Lim.  183. 

"In  Collier  v.  Frierson,  24  Ala.  108,  it  appeared  that  the  legislature  had  pro- 
posed eight  different  amendments  to  be  submitted  to  the  people  at  the  same 
time.  The  people  had  approved  them,  and  all  the  requisite  proceedings  to 
make  them  a  part  of  the  constitution  had  been  had,  except  that,  in  the  subse- 
quent legislature,  the  resolution  for  their  ratification  had  by  mistake  omitted 
to  recite  one  of  them.  On  the  question  whether  this  one  had  been  adopted, 
we  quote  from  the  opinion  of  the  court:  «The  constitution  can  be  amended 
in  but  two  ways, — either  by  the  people,  who  originally  framed  it,  or  in  the 
mode  prescribed  by  the  instrument  itself.  If  the  last  mode  is  pursued,  the 
amendments  must  be  proposed  by  two-thirds  of  each  house  of  the  general  as- 
sembly; they  must  be  published  in  print  at  least  three  months  before  the 
next  general  election  for  representatives;  it  must  appear  from  the  returns 
made  to  the  secretary  of  state  that  a  majority  of  those  voting  for  representa- 
tives have  voted  in  favor  of  the  proposed  amendments;  and  they  must  be  rat- 
ified by  two-thirds  of  each  house  of  the  next  assembly  after  such  election,  vot- 
ing by  yeas  and  nays,  the  proposed  amendments  having  been  read  at  each 
session  three  times  on  three  several  days  in  eiich  house.  We  entertain  no 
doubt  that,  to  change  the  constitution  in  any  other  mode  than  by  a  conven- 
tion, every  requisition  which  is  demanded  by  the  instrument  itself  must  be 
observed,  and  the  omission  of  any  one  is  fatal  to  the  amendment.  Wq  scarcely 
deem  any  argument  necessary  to  enforce  this  proposition.  The  constitution 
is  the  supreme  and  paramount  law.  The  moile  by  which  amendments  are  to 
be  made  under  it  is  clearly  defined.  It  has  been  said  that  certain  acts  are  to 
be  done,  certain  requisitions  arte  to  observed,  before  a  change  can  be  effected. 
But  to  what  purpose  are  those  acts  required,  or  those  requisitions  enjoined, 
if  the  legislature  or  any  department  of  the  govenmient  can  dispense  with 
them?  To  do  so  would  be  to  violate  the  instrument  which  they  are  sworn  to 
support,  and  every  principle  of  public  law  and  sound  constitutional  policy  re- 
quires the  courts  to  pronounce  against  any  amendment  which  is  not  shown 
to  have  been  made  in  accordance  with  the  rules  prescribed  by  the  funda- 
mental law.'  "     Cooley,  Const.  Lim.  40. 

At  the  last  general  election  a  majority  of  the  electors  of  the  state  ratified 


Digitized  by 


Google 


838  PACIFIC   REPORTER.  [Colo. 

the  amendment,  and  we  were  asked  at  the  argument  to  give  to  this  fact  such- 
consideration  as  it  may  deserve.  The  suggestion  is  doubtless  based  upon  the 
fact  that,  under  our  form  of  government,  all  political  power  originates  with 
the  people.  The  bill  of  rights  contained  in  our  constitution  declares  that 
"all  political  power  is  inherent  in  the  people.  Government  is  instituted  for 
the  protection,  security,  and  benefit  of  the  people;  and  they  have  the  right  to 
alter  or  reform  the  same  whenever  the  public  good  may  require  it." 

In  commenting  upon  reservations  of  this  character,  Judge  Cooley  says: 
"Although,  by  their  constitutions,  the  people  have  delegated  the  exercise  of 
sovereign  powers  to  the  several  departments,  they  have  not  thereby  divested 
themselves  of  the  sovereignty.  They  retain  in  their  own  hands,  so  far  as 
they  have  thought  it  needful  to  do  so,  a  power  to  control  the  governments 
they  create,  and  the  three  departments  are  responsible  to,  and  subject  to  be 
ordered,  directed,  changed,  or  abolished  by  them.  But  this  control  and  direc- 
tion must  be  exercised  in  the  legitimate  mode  previously  agreed  upon.  The 
voice  of  the  people,  in  their  sovereign  capacity,  can  only  be  of  legal  force  when 
expressed  at  the  times  and  under  the  conditions  which  they  themselves  have 
prescribed  and  pointed  out  by  the  constitution,  or  which,  consistently  with 
the  constitution,  have  been  prescribed  and  pointed  out  for  them  by  statute; 
and  if  by  any  portion  of  the  people,  however  large,  an  attempt  should  be 
made  to  interfere  with  the  regular  working  of  the  agonies  of  government  at 
any  other  time  or  in  any  other  mode  than  as  allowed  by  existing  law,  either 
constitutional  or  statutory,  it  would  be  revolutionary  in  character,  and  must 
be  resisted  and  repressed  by  the  officers  who,  for  the  time  being,  represent 
legitimate  government."     Cooley,  Const.  Lim.  751. 

Wo  conclude  that  amendments  to  the  constitution  can  be  made  only  in  the 
mode  provided  by  the  instrument  itself.  A  proposed  amendment,  if  agreed 
to  by  a  majority  of  each  house  of  the  legislature,  must  be  entered  upon  the 
journals,  so  that  no  doubt  may  arise  as  to  its  provisions.  The  yeas  and  nays 
must  be  entered  in  order  to  ascertain  whether  the  requisite  number  have, 
agreed  to  the  amendment.  It  is  then  to  be  referred  to  the  next  legislature, 
and  is  to  be  published  for  three  months  preceding  the  election,  so  that  the 
members  may,  if  the  people  desire,  be  elected  specially  to  consider  it.  And, 
finally,  the  proposed  amendment  must  be  submitted  by  the  legishnture  to  a 
vote  of  the  people.  These  provisions  were  intended  to  secure  care  and  delib- 
eration on  the  part  of  the  legislature  and  people,  and  are  exclusive  and  con- 
trolling. 

The  amendment  was  not  constitutionally  adopted.  The  statute  enacted 
for  the  purpose  of  executing  its  provisions  is  unconstitutional,  and  respond- 
ent properly  refused  to  comply  with  its  requirements.     Mandamus  denied. 


(9  Colo.  404) 

Peoplb  ex  rel,  Seely  c.  Mat,  Treasurer,  etc. 
{Supreme  Court  of  Colorado.    January  24,  1887  ) 

1.  Municipal  Corporation — County  Indkbtednefs — Const.  Colo.  Art.  11,  j6. 

The  limitation  imposed  upon  county  indebtedness  by  Const.  Colo.  art.  11,  J  6,  in- 
cludes debttt  contracted  by  the  county  authorities  under  the  direct  authority  of  the 
legislature,  as  well  as  those  contracted  by  them  under  their  general  statutory  powers. 

2.  Same — Valid  Assignments  of  Revenue  Uncollected. 

A  county  which  has  reached  the  constitutional  limit  of  indebtedness  may  consti- 
tutionally make  assignments  of  the  annual  revenue  accruing  from  taxes  levied  but 
uncollected  for  the  current  year,  provided  such  assignments  are  not  in  excess  of  the 
amount  covered  by  the  annual  levy  for  the  year  in  which  such  assignment  is  made, 
and  the  warrant  or  instrument  of  assignment  is  expressly  made  payable  out  of  the 
incoming  revenue  for  the  current  year,  and  is  an  assignment  pro  tarUo,  without  re- 
course by  the  county,  of  such  fund. 
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3.  S/.MB — County  Warrant  in  Excess  op  Limit. 

A  county  warrant  issued  after  the  constitutional  limit  of  indebtedness  has  been 
reached  by  the  county,  which  is  general  in  form,  and  does  not  purport  to  be  payable 
from  any  particular  fund,  or  out  of  the  revenue  from  the  taxes  of  any  specified 
year,  is  not  a  valid  assignment  under  Const.  Colo.  art.  11,  J  6. 

Mandamus  to  treasurer  of  Lake  county. 

This  case  is  now  considered  by  the  court  on  the  pleadings  for  the  third  time. 
It  wjis  first  presented  upon  a  demurrer  to  the  original  petition,  {People  v.  May, 
8  Colo.  485;  S.  C.  9  Pac.  Rep.  34;)  it  was  again  submitted  upon  a  demurrer 
to  the  answer,  {People  v.  May,  10  Pac.  Rep.  641;)  while  the  present  discus- 
sion takes  place  upon  a  demurrer  to  the  replication.  At  each  of  these  stages 
of  pleading  different  questions  have  been  submitted,  examined,  and  adjudicated. 

Aside  from  the  omission  of  section  6,  art.  11,  of  the  state  constitution  in 
full,  the  present  opinion  suti&ciently  recites  the  facts.  This  section  gives  rise 
to  the  questions  now  determined.  It  reads  as  follows:  "No  county  shall  con- 
tract any  debt  by  loan  in  any  form,  except  for  the  purpose  of  erecting  neces- 
sary public  buildings,  making  or  repairing  public  roads  and  bridges;  and  such 
indebtedness,  contracted  in  any  one  year,  shall  not  exceed  the  rates  upon  the 
taxable  property  in  such  county,  following,  to- wit:  Counties  in  which  the  as- 
sessed valuation  of  taxable  property  shall  exceed  five  millions  of  dollars,  one 
dollar  and  fifty  cents  on  each  thousand  dollars  thereof;  counties  in  which  such 
valuation  shall  be  less  than  five  millions  of  dollars,  three  dollars  on  each  thou- 
sand dollars  thereof.  And  the  aggregate  amount  of  indebtedness  of  any  county 
for  all  purposes,  exclusive  of  debts  contracted  before  the  adoption  of  this  con- 
stitution, shall  not  at  any  tinje  exceed  twice  the  amount  above  herein  limited, 
unless  when  in  manner  provided  by  law  the  question  of  incurring* such  debt 
shall,  at  a  general  election,  be  submitted  to  such  of  the  qualified  electors 
of  such  county  as  in  the  year  last  preceding  such  election  shall  have  paid  a 
tax  upon  property  assessed  to  them  in  such  county,  and  a  majority  of  those 
voting  thereon  shall  vote  in  favor  of  incurring  the  debt;  but  the  bonds,  if 
any  be  issued  therefor,  shall  not  run  less  than  ten  years,  and  the  aggregate 
amount  of  debts  so  contracted  shall  not  at  any  time  exceed  twice  the  rate  upon 
the  valuation  last  lierein  mentioned:  provided,  that  this  section  shall  not  ap- 
ply to  counties  having  a  valuation  of  less  than  one  million  of  dollars." 

Teller  &  Orahood  and  Markham  c&  Dillon,  for  plaintiffs.  D.  E.  Parks, 
Co.  Atty.  Lake  Co.,  and  //.  B.  Johnson,  for  defendant. 

Helm,  J.  Under  the  replication,  and  the  demurrer  thereto,  counsel  argue 
and  submit  for  adjudication  the  following  questions,  viz.:  First,  does  the 
limitation  imposed  upon  county  indebtedness  by  section  6,  art.  11, of  the  state 
constitution,  include  debts  contracted  by  operation  of  law?  Second,  can 
counties  which  have  reached  the  constitutional  limit  of  indebtedness,  and 
have  issued  warrants  in  excess  thereof,  meet  their  current  expenses  as  they 
arise  by  assignments  of  the  annual  revenue  (thus  appropriating  the  whole  of 
such  revenue,  if  necessary)  accruing  from  taxes  levied,  but  uncollected? 

1.  The  section  of  the  constitution  above  mentioned  was,  at  a  former  stage 
of  the  pleading  in  the  case  at  bar,  carefully  considered  by  this  court.  People 
V.  May,  10  Pac.  Rep.  641.  It  was  then  held  that  the  expression  in  said  sec- 
tion, "and  the  aggregate  amount  of  indebtedness  of  any  county  for  all  pur- 
poses ♦  *  ♦  shall  not  at  any  time  exceed  twice  the  amount  above  herein 
limited,  unless,"  etc.,  operates  as  a  "plain  limitation  of  county  indebtedness, 
irrespective  of  its  form."  Counsel  for  petitioner  were  at  that  time  contend- 
ing that  this  limitation  applies  only  to  debts  contracted  "by  loan."  Treating 
our  opinion  as  decisive  against  that  particular  construction  of  the  language 
in  question,  they  now  ask  us  to  say  that  the  inhibition  reaches  such  debts 
only  as  are  the  result  of  voluntary  contracts  made  by  the  county  authorities. 
They  seek  to  have  us  distinguish  between  the  purpose  for  which  a  debt  is 
created  and  the  manner  of  its  creation.    In  other  words,  if  we  rightly  under- 
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stand  tlieir  position,  they  assert  that,  as  between  two  items  of  county 
expenditure  which  are  equally  necessary,  the  constitutional  limitation  of  in- 
debtedness having  been  reached,  a  debt  created  for  one  by  the  voluntary 
contract  of  the  commissioners  would,  conceding  the  correctness  of  our  former 
opinion,  be  forbidden  and  void,  while  a  debt  in  connection  with  the  other, 
directly  resulting  from  action  under  legislative  enactment,  might  be  perfectly 
valid. 

Should  the  position  of  counsel  be  sustained?  The  phrase  "for  all  pur- 
poses" seems  to  include  debts  without  regard  to  the  method  of  their  contrac- 
tion. The  language  itself  does  not  discpminate  between  purposes  governing 
legislative  action^  and  purposes  controlling  the  conduct  of  county  authorities. 
It  apparently  covers  every  kind  of  indebtedness,  voluntarily  authorized  or 
voluntarily  contracted.  Whether  the  same  be  incurred  in  one  way  or  another, 
whether  created  for  what  may  be  termed  necessary  running  expenses,  or  in 
the  consummation  of  other  legitimate  municipal  objects,  the  inhibition  ap- 
pears to  be  equally  applicable.  The  constitutional  limitation  having  been 
reached,  a  debt  for  the  statutory  fee  of  an  officer,  or  a  statutory  liability  in 
connection  with  any  other  municipal  employment  or  expense,  is  apparently 
as  much  inhibited  as  is  indebtedness  for  labor  performed  or  materials  fur- 
nished under  contract  with  the  commissioners.  Such  we  say  is,  in  our  view, 
the  plain  import  of  the  language  referred  to.  And,  unless  the  same  section 
or  other  sections  of  the  constitution  contain  provisions  inconsistent  with  this 
view,  or  unless  there  exist  some  objection  so  cogent  as  to  demonstrate  that 
the  framers  of  the  constitution  could  not  have  foreseen  and  intended  such  a 
construction,  its  adoption  becomes  a  legal  necessity. 

We  shall  consider  briefly  the  principal  reasons  advanced  by  counsel  for  pe- 
titioner to  support  their  views  in  the  premises.  We  preface  such  considera- 
tion, however,  with  the  suggestion  that  all  debts  binding  upon  counties  are 
authorized  by  statute.  The  county  authorities  exercise  no  power  that  is  not 
conferred  by  the  constitution  or  by  the  legislature.  They  make  no  contract, 
and  incur  no  municipal  liability,  that  does  not  find  its  warrant,  directly  or  in- 
directly, in  express  legislative  or  constitutional  enactment.  Any  action  on  their 
part  which  is  not  thus  sanctioned  would  be  ultra  vires^  and  of  no  binding 
force  as  against  the  corporation.  Hence  it  may  truly  be  said  that  debts  aris- 
ing from  express  contract  with  the  county  commissioners  are  indirectly  in- 
curred by  operation  of  law. 

In  the  first  place,  we  are  told  that  such  a  construction  of  the  provision  in 
question  as  the  one  suggested,  would  produce  conflicts  between  different  parts 
of  the  constitution  itself;  that  since  this  construction  of  section  6  disables 
certain  counties  from  incurring  debts  for  the  payment  of  officers'  fees,  and 
other  necessary  running  expenses,  the  business  of  such  counties  will  not  be 
efficiently  transacted,  and  they  will,  to  a  great  extent,  be  shorn  of  their  use- 
fulness. Thus,  say  counsel,  the  beneficent  constitutional  provisions  relating 
to  county  organization  and  government  will,  as  to  certain  counties,  be  largely, 
if  not  completely,  neutralized.  The  argument  ab  inoonvenienti  is  also  apr 
pealed  to;  and  the  serious  public  disasters  that  would  result  from  the  stop- 
page of  the  wheels  of  county  government,  because  of  the  inability  to  incur 
debts,  are  strongly  depicted. 

If  there  were  room  in  the  language  before  us  for  judicial  construction,  and 
if  counsel's  assumptions  were  true,  these  arguments  would  receive  great  con- 
sideration. But  the  vitality  of  the  constitutional  provisions  to  which  counsel 
refer  does  not  depend  upon  the  ability  of  counties  to  create  indebtedness;  nor 
do  the  apprehended  consequences  necessarily  follow  from  the  inhibition 
against  further  liability.  The  constitutional  provision  before  us  simply  pro- 
hibits ** indebtedness"  beyond  a  certain  sum.  It  does  not  limit  the  amount 
of  taoxs  the  county  authorities  shall  levy  to  defray  county  charges  for  a  given 
year.    The  members  of  the  constitutional  convention  were  not  dealing  with 
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the  subject  of  county  expenses  or  expenditures,  provided  the  county  '^pays  as 
it  goes.''  Their  purpose  was  to  protect  the  municipal  credit,  and  to  relieve 
the  people  of  the  oppressive  burdens  that  always  result  from  a  large  corpo- 
rate indebtedness.  If  the  runni  ng  expenses  are  necessarily  heavy,  or  if  the  peo- 
ple are  inclined  to  extravagance,  and  indulge  in  what  might  be  termed  mu- 
nicipal luxuries,  still  the  credit  remains  good,  and  the  evils  against  which  the 
convention  legislated  do  not  exist,  provided  these  expenses,  whether  neoefr- 
sary  or  unnecessary,  economical  or  extravagant,  are  paid  when  incurred.  This 
provision,  using  the  language  of  Mr.  Justice  Elbert  (10  Pac.  Rep.  641,) 
*Ms  simply  a  declaration  that  the.  county,  within  certain  limits,  shall  live 
within  its  income,  and  not  that  its  income  shall  be  more  or  less,''  So  far, 
therefore,  as  the  constitution  is  concerned,  without  the  privilege  of  incurring 
further  indebtedness,  sufficient  funds  may  be  raised  for  the  payment  of  all 
current  county  expenses.  We  shall  presently  see  that  these  funds  can  be  thus 
applied,  and  hence  that,  regardless  of  indebtedness,  all  county  business  may 
be  transacted  as  usual. 

In  this  connection  the  case  of  Potter  v.  Douglass,  87  Mo.  289,  relied  upon 
by  counsel,  should  perhaps  be  noticed.  Important  differences  exist,  in  regard 
to  the  subject  under  consideration,  between  the  constitutions  of  Missouri  and 
Colorado.  These  differences  are  perhaps  sufficient  to  justify  the  weight  given 
in  that  case  to  the  argument  ab  inconvenient^  which  is  the  principad  ground 
of  the  decision.  But  had  the  coui-t  been  construing  constitutional  provisions 
precisely  the  same  as  our  own,  and  had  they  held  that  debts  contracted  by 
operation  of  law  were  not  within  the  limitation,  we  should  decline  to  accept 
their  position  as  controlling. 

We  are  urged  to  again  consider  the  effect  of  legislative  and  executive  inter- 
pretation. This  subject  was  discussed  at  some  length  in  the  opinion  filed 
when  the  cause  was  submitted  upon  the  demurrer  and  answer.  To  the  views 
then  expressed  we  shall  add  but  a  single  suggestion.  We  may  accede  to 
counsel's  request,  and  apply  the  rule  which  gives  significance  to  suqh  con- 
struction, notwithstanding  the  apparent  clearness  of  the  language  under  dis- 
cussion, and  we  may  allow  proper  weight  to  such  action  of  the  legislature  and 
the  county  officers  iis  can  justly  be  deemed  interpretation  by  them  adverse  to 
our  views;  yet,  after  so  doing,  the  considerations  upon  which  we  rely  are  not 
overcome,  and  our  conclusion  remains  unchanged. 

It  may  be  true,  as  counsel  contend*  that  a  judgment  for  damages  against  a 
county,  growing  out  of  the  negligent  or  tortious  conduct  of  its  officers  or 
agents,  constitutes  a  liability  regardless  of  its  indebtedness.  Such  is  the  view 
taken,  under  a  constitutional  provision  substantially  similar  in  this  regard, 
by  the  supreme  court  of  Illinois.  Bloomington  v.  Perdue,  99  111.  329.  But 
this  fact  does  not  sustain  the  position  urged  upon  us.  It  is  clear  that  the 
language  under  consideration  de<ils  with  indebtedness  that  is  reasonably  an- 
ticipated as  a  result  of  voluntary  action  by  the  legislature  or  county  authori- 
ties,— such  indebtedness  as  springs  from  express  or  implied  contracts.  Invol- 
untary liability,  arising  ex  delicto^  is  a  subject  that  is  not  contemplated  by 
the  provision. 

In  conclusion  upon  this  branch  of  the  case,  we  may  inquire,  why  should 
the  constitutional  convention  have  intentionally  left  unrestricted  the  amount 
of  county  indebtedness  that  might  arise  by  operation  of  lawf  Experience- 
has  demonstrated,  and  the  meuibers  of  this  convention  knew,  that  through, 
such  an  opportunity  the  wise  purpose  of  tlie  provision  would  be  largely 
evaded.  If  there  were  no  control  of  legislative  discretion  in  the  passing  of 
laws  which  might  operate  to  create  county  indebtedness,  it  is  plain  that  the 
great  evil  under  consideration  by  the  convention  would  be  but  imperfectly 
avoided.  In  view  of  the  language  used  here  as  elsewhere  in  the  constitution, 
we  cannot  suppose  that,  while  the  convention  distrusted  the  wisdom  of 
county  authorities  in  the  matter,  they  bad  unbounded  confidence  in  the  judg^ 
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ment  of  the  legislature.  A  limitation  of  county  indebtedness,  binding  upon 
the  legislature  as  well  as  the  county  authorities,  was  only  a  reasonable  and  a 
wise  precaution. 

2.  We  now  turn  our  attention  to  the  second  question  stated  at  the  beginning 
of  this  opinion.  As  already  suggested,  the  constitution  does  not  limit  the 
power  of  county  autliorities  in  connection  with  the  levy  of  taxes  for  county 
purposes.  The  maximum  amount  to  be  thus  raised  is  a  subject  left  to  the 
discretion  of  the  legishiture.  That  body  has  fixed  a  maximum  rate,  which  is, 
in  its  judgment,  amply  sufficient  to  meet  all  reasonable  current  expenses. 
Should  the  limit  thj.is  named,  however,  prove  inadequate  for  this  purpose,  it 
is  to  be  presumed  the  legislature  will  hasten  to  make  the  necessary  increase. 
Hence  there  can  be  no  real  ground  for  the  apprehension  of  great  inconvenience, 
provided  the  annual  income  from  taxes  can  be  used  in  defraying  the  annual 
expenses.  Upon  this  subject  we  entertain  no  serious  doubt.  It  is,  we  think, 
a  sound  doctrine  that,  though  a  municipal  corporation  be  indebted  to  the  con- 
stitutional limit,  valid  appropriations  of  its  revenue  maybe  made,  in  anticipa- 
tion of  thB  collection  thereof,  to  meet  the  ordinary  expenses  of  the  current 
fiscal  vear.  Grant  v.  City  of  Davenport,  36  Iowa,  399;  State  v.  Medbery,  7 
Ohio  St.  531;  Fuller  v.  Heath,  89  III.  296;  State  v.  McCauley,  15  Cal.  455; 
Law  V.  People,  87  III.  400;  KoppiJcics  v.  State  Capitol  Com'rs,  16  Cal.  253; 
People  V.  Pacheco,  27  Cal.  207;  City  of  Springfield  v.  Edwards,  84  ID.  626. 

These  cases,  it  will  be  observed  by  inspection  thereof,  do  not  discuss  the 
subject  with  reference  to  counties.  But  the  constitutional  provisions  con- 
strued are  substantially  similar  in  this  respect  to  the  one  before  us,  and  we 
have  no  hesitancy  in  applying  the  foregoing  principle  to  such  municipalities 
in  Colorado. 

There  can  be  no  legal  indebtedness  beyond  the  constitutional  limit.  After 
such  limit  is  reached,  therefore,  warrants  or  other  instruments  representing 
supposed  municipal  liability  are  of  no  legal  force  or  effect.  The  annual  taxes 
cannot  be  coDected  at  the  beginning  of  the  fiscal  year,  and  hence  necessary 
labor  or  materials  can,  in  certain  counties,  seldom  be  paid  for  in  cash  when 
furnished.  Therefore  the  question  is,  how  shall  the  cost  of  such  labor  or  ma- 
terials be  discharged  without  money  in  the  treasury,  and  without  incurring 
indebtedness?  Upon  this  question  the  cases  are  not  full/ in  accord.  We 
shall  leave  counsel  to  examine  for  themselves  the  various  decisions  that  have 
been  rendered  in  other  states,  and  proceed  to  give  briefly  our  conclusions  upon 
the  subject. 

If  the  written  assignment  of  a  portion  of  the  incoming  revenue  be  accepted 
as  payment  in  full  for  labor  or  materials  furnished  to  the  county,  no  debt  is 
incurred.  Using  the  language  of  a  decision  cited  above,  "one  thing  is  simply 
exchanged  for  another."  Since,  in  such  case,  the  assignee  takes  all  the  risk 
if  the  taxes  are  not  collected,  relying  simply  upon  his  right  to  compel  the 
proper  officers  to  perform  their  duty  in  the  premises,  no  liability,  contingent 
or  otherwise,  attaches  to  the  county.  But  the  taxes  from  which  the  revenue 
assigned  is  to  accrue  must  have  been  levied  previous  to  such  assignment. 
It  is  a  plain  legal  as  well  as  business  principle  that  no  valid  assignment  can 
take  place  of  a  fund  that  has  no  existence  either  in  fact  or  in  law.  When 
appropriations  of  the  kind  above  mentioned  have  been  mjide  of  revenue  to 
accrue  from  taxes  previously  levied,  the  sum  thus  appropriated  is  in  legal 
contemplation  already  collected .  Grant  v.  Davenport,  supra;  Law  v.  People, 
»upra. 

It  is  hardly  necessary  to  remark  that  assignments  made  in  excess  of  the 
amount  covered  by  tlie  annual  levy  would  be  clearly  illegal. 

Counties  may  provide,  under  the  funding  statute,  for  the  payment  of  all 
outstanding  orders  constituting  a  legal  Indebtedness.  Such  an  indebtedness, 
therefore,  when  thus  disposed  of,  does  not  interfere  with  the  use  of  the  current 
general  revenue  to  defray  the  current  expenses.     And  counties,  in  all  cases. 
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have  the  power  to  so  adjust  their  affairs  that  valid  warrants  may  issue  in  pay- 
ment of  such  expenses  as  they  accrue,  provided,  of  course,  that  the  transac- 
tions accord  with  the  foregoing  views  regarding  the  creation  of  dejjts.  We 
discover  no  constitutional  objection  to  the  county's  securing  a  sum  of  money, 
in  anticipation  of  such  expenses,  with  which  to  defray  them  when  incurred, 
the  power  so  to  do  being  previously  conferred  by  statute,  if  the  essential  con- 
dition be  complied  with;  that  is  to  say,  if  the  party  advancing  the  money  ac- 
cept the  county's  assignment  of  uncollected  revenue.as  payment  in  full.  In 
such  case  there  is  still  simply  an  "exchange  of  one  thing  for  another."  A 
part  of  the  anticipated  revenue  is  exchanged  for  money.  Instead  of  labor  or 
materials. 

But,  whatever  form  the  particular  transaction  may  take,  its  effect  must  be 
that  of  an  assignment  pro  tanto,  without  recourse,  by  the  county,  of  the  fund 
to  accrue  from  the  current  levy  of  taxes,  and  the  warrant  or  instrument  of  as- 
signment must  be  expressly  made  payable  out  of  the  incoming  revenue  for 
the  current  year.  Since  all  persons  must  know  the  law,  it  is  not  absolutely 
necessary  that  the  assignment  should  stale  on  its  face  that  it  is  accepted  in 
full  satisfaction  of  the  claim  on  account  of  which  it  is  given,  and  that  no  lia- 
bility is  incurred  by  the  county  because  of  its  issue.  The  instrument  issues, 
is  accepted,  and  must  be  construed,  as  though  all  constitutional  and  statu- 
tory provisions  be*a"ing  upon  its  legality  were  expressly  set  out  among  its 
written  or  printed  terras  and  conditions.    Fuller  v.  Heath,  supra. 

The  warrant  now  in  controversy  was  issued  after  the  constitutional  limit 
of  indebtedness  had  been  reached  by  the  county.  It  is  general  in  form.  It 
does  not  purport  to  be  payable  from  any  particular  fund,  or  out  of  the  revenue 
from  the  tiixes  of  any  specified  year.  Nor  do  counsel  claim,  in  the  pleadings 
or  argument,  that,  when  the  instrument  issued,  it  was  the  intention  to  re- 
strict in  any  manner  the  county's  liability  for  the  supposed  indebtedness  rep- 
resented thereby.  This  warrant  cannot  be  treated  as  an  assignment  under 
the  views  herein  expressed. 

The  demurrer  to  the  replication  must  thjerefore  be  sustained. 


(9  Colo.  450) 

Rogers  ©.  People. 

{Supreme  Court  of  CoUfrado.    January  24,  1887.) 

Bawdy  and  Disorderly  Houses  —  City  of  Denver— Exclusive  Powbbs  ih  Eestmot- 
iNG  Disorderly  Houses— Constitutionality  of  Act  of  1885— Gen.  St.  Coi/>.  } 
839— Const.  Colo.,  Art.  6,  §  28. 

The  Colorado  statute  of  1885  conferring  upon  the  citj'  of  Denver  power  by  ordi- 
nance exclusively  to  prohibit  and  suppress  dahce  and  disorderly  houses,  has  the 
effect  of  suspending,  within  the  corporate  limits  of  that  city,  the  operation,  jpro 
tantOf  of  Gen.  St.  Colo.  §  839,  enacting  a  penalty  for  the  keeping  of  such  houses,  and 
snch  act  of  1885  is  not  unconstitutional  us  rendering  the  powers  and  jurisdiction  of 
the  courts  unequal,  or  in  contravention  of  Const.  Colo.  art.  6,  ?  28. 

Error  to  criminal  court,  Arapahoe  county. 

Rogers  <fe  McCord,  for  plaintiff  in  error.  Theo,  H,  Thomas,  Atty.  Gen., 
for  the  People. 

Helm,  J.  The  principal  question  presented  in  this  case  may  be  briefly 
stated  as  follows;  Does  the  statute  of  1885  which  confers  upon  the  city  coun- 
cil of  Denver  power,  by  ordinance,  "exclusively  to  prohibit  and  suppress 
*  *  *  dance-houses,  bawd7-hou8es,  disorderly  houses,  houses  of  ill  fame 
or  assignation,  or  anyplace  for  the  practice  of  lewdness  or  fornication  within 
said  city,"  have  the  eflFect  of  suspending,  within  the  corporate  limits  of  the 
city,  tlie  operation,  pro  tanto,  of  section  889  of  the  General  Statutes,  which 
reads  as  follows:  "If  any  person  shall  be  guilty  of  open  lewdness,  or  other 
notorious  acts  of  public  indecency,  tending  to  debauch  the  public  morals,  or 
shall  keep  open  any  tippling  or  gaming  house  on  the  Sabbath  day  or  night,  or 
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shall  maintain  or  keep  a  lewd  house  or  place  for  the  practice  of  fornication, 
or  shall  keep  a  common,  ill-governed,  and  disorderly  house,  to  the  encourage- 
ment of  idleness,  gaming,  drinking,  fornication,  or  other  misbehavior,  every 
such  person  shall,  on  conviction,  be  fined  not  exceeding  one  hundred  dollars, 
or  imprisoned  in  the  county  jail  not  exceeding  six  months?" 

This  general  provision  was  adopted  upwards  of  20  years  ago,  and  has  never 
been  repealed.  The  special  act  above  mentioned  is  the  later  of  the  two. 
Therefore,  if  both  are  valid,  and  if  both  cannot  be  given  full  force  and  effect, 
the  former  must  give  way  to  the  extent  of  the  conflict  existing  between  them. 

The  original  charter  and  various  amended  charters  enacted  for  the  govern- 
ment of  the  city  of  JJenver,  in  so  far  as  they  do  not  refer  to  matters  within 
the  expressly  enumerated  constitutional  inhibitions,  are  not  obnoxious  to  ob- 
jection under  section  25,  art.  5,  of  the  constitution,  which  treats  of  local  or 
special  legislation.  And,  in  general,  a  legislative  amendment  of  the  charter 
will  not  be  reviewed  by  this  court  for  the  purpose  of  determining  whether,  un- 
der the  concluding  sentence  of  this  constitutional  provision,  the  changes  in- 
corporated could  be  made  by  general  law.  Brown  v.  City  of  Denver ^  7  Colo. 
305;  S.  C.  3  Pac.  Rep.  455;  Carpenter  v.  People,  8  Colo.  116;  S.  C.  5  Pac. 
Rep.  828;  Danow  v  People,  8  Colo.  426;  8.  C.  8  Pac.  Rep.  924. 

The  use  by  the  general  assembly  of  the  word  "exclusively,"  in  conferring 
power  to  prohibit  and  suppress  bawdy-houses,  indicates  a  design  to  place  that 
matter  entirely  under  the  control  of  the  city  council.  A  provision  relating  to 
the  prohibition  and  suppression  of  bawdy-houses  has  existed  in  the  charter 
since  1874,  but  untirthe  last  session  of  the  legislature  the  authority  thus 
vested  in  the  council  was  not  exclusive.  This  fact  demonstrates  that  the 
word  "exclusively"  could  hardly  have  found  its  way  into  the  enactment 
through  inadvertence  or  mistake.  Ihe  intention  of  the  legislature  ia  the 
premises  is  too  plain  to  admit  of  serious  doubt. 

The  pleadings  show  that  the  city  council  accepted  and  duly  exercised  the 
authority  conferred;  that  an  ordinance  was  passed  in  strict  conformity  with 
the  statute  in  question,  and  fully  covering  the  subject.  Under  the  circum- 
stances, unless  the  general  assembly  was  powerless  to  delegate  such  exclusive 
control,  or  unless  the  legislative  actio'n  be  in  conflict  with  some  constitutional 
provision  other  than  the  one  above  mentioned,  it  follows  that  all  prosecu- 
tions for  committing  the  forbidden  act  within  the  limits  of  Denver  must  take 
place  under  the  city  ordinance. 

Can  the  general  assembly  confer  upon  the  council  exclusive  legislative 
Control  over  this  subject?  A  house  of  prostitution  is  a  constant  menace  to 
the  public  peace  and  good  order  of  the  community  in  which  it  exists.  It  is  a 
nuisance,  and  its  keeping  a  misdemeanor,  at  common  law.  Its  suppression 
and  punishment  are  proper  subjects  of  police  regulation.  In  one  form  or  an- 
other the  authority  to  prohibit  and  suppress  is  very  generally  given  to  cities 
and  towns,  and  quite  as  generally  exercised  by  them.  It  is  true,  the  general 
policy  of  our  statutes  and  of  the  common  law  is  to  wholly  inhibit  these 
places,  and  it  is  also  true  that  the  people  of  the  entire  state  are,  to  some  ex- 
tent, interested  in  the  suppression  thereof.  But,  in  the  first  place,  the  stat- 
ute gives  tne  council  no  authority  to  license  or  regtdate-r^hej  can  only  pro- 
hibit aud  suppress — the  evil;  and,  secondly,  the  existence  of  such  houses 
within  the  corporate  limits  is  a  matter  that  peculiarly  concerns  the  citizens 
of  Denver.  They,  more  than  the  people  elsewhere,  are  brought  into  contact 
therewith,  and  suffer  through  the  vicious  influences  emanating  therefrom. 
Moreover,  the  subject  is  one  with  which,  from  its  very  nature,  the  local  au- 
thorities can  more  intelligently  and  effectively  deal  than  can  the  general  assem* 
bly.  It  is  a  matter  fairly  pertaining  to  the  province  of  "local  self-govern- 
ment. "  It  was  competent  for  the  legislature  to  give  the  city  council  legislative 
control.  Cooley,  Const.  Lim.  2"J8,  and  note.  See,  also,  page  261.  And  we 
discover  no  sufltcient  reason  for  holding  that  this  authority  shall  not  be  made 
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exclusive  and  plenary,  controlled  only  by  such  express  constitutional  inhibi- 
tions or  mandates  as  may  be  found  applicable.  State  v.  Clarke t  54  Mo.  17; 
State  V.  DeBar,  58  Mo.  395;  Davis  v.  State,  2  Tex.  App.  425;  Berry  v.  Peo- 
ple, 36  111.  425;  State  v.  Gordon,  60  Mo.  383;  Hetzer  v.  People,  4  Colo.  45; 
Huffsmith  v.  People,  8  Colo.  175;  S.  C.  6  Pac.  Rep.  157;  Seibold  v.  People, 
86  111.  33,  and  cases. 

In  Beiry  v.  People  and  State  v.  Gordon,  above  cited,  the  offenses  charged 
were  gambling  and  disturbance  of  the  peace,  respectively.  In  the  cases  of 
Hetzer,  Huffsmith,  and  Seibold  v.  People,  the  prosecutions  related  to  tippling- 
houses,  or  the  vending  of  intoxicating  liquors.  But,  so  far  as  the  delegation 
of  exclusive  legislative  control  is  concerned,  we  think  these  decisions  may 
fairly  be  cited  in  support  of  our  conclusion  in  the  case  at  bar. 

It  is  insisted  that  the  power  "to  prohibit  and  suppress''  does  not  include  the 
power  to  provide  for  punishment.  This  proposition  is  not  tenable.  The  right 
to  pass  ordinances  usually  carries  with  it  "the  incidental  right  to  enforce  them 
by  reasonable  pecuniary  penalties."  1  Dill.  Mun.  Corp.  §§  338,  376,  and  note 
1;  Bish.  St.  Crimes,  §  21.  Besides,  section  18  of  the  act  in  question  reads  as 
follows :  "  The  city  council  is  hereby  authorized  to  provide  for  the  punishment 
of  all  offenses  against  the  ordinances  of  the  city,  by  imprisonment,"  etc. 
Having  the  authority  to  pass  an  ordinance  to  prohibit  and  suppress  bawdy- 
houses,  and  having  power  "to  provide  for  the  punishment  of  all  offenses  against 
the  ordinances,"  it  follows  that  the  council  is  authorized  to  provide  for  the 
punishment  of  those  who  violate  the  ordinance  imposing  this  particular  inhi- 
bition. Thephitise  "to  provide  for  the  punishment,"  as  used,  confers  at  least 
concurrent  power  over  the  subject  of  punishment.  Such  power,  must,  of 
course,  be  exercised  subject  to  constitutional  requirements  in  relation  to  courts, 
their  procedure  and  practice. 

But  a  further  and  more  embarrassing  question  is  presented.  Section  28, 
art.  6,  of  the  constitution,  provides  as  follows:  "All  laws  relating  to  courts 
shall  be  general,  and  of  uniform  operation  throughout  the  sta£e;  and  the  or- 
ganization, jurisdiction,  powers,  proceedings,  and  practice  of  all  the  courts  of 
the  same  class  or  grade,  so  far  as  regulated  by  law,  and  the  force  and  effect  of 
the  proceedings,  judgments,  and  decrees  of  such  courts  severally,  shall  be  uni- 
fomi."  * 

Since  the  effect  of  the  act  now  under  consideration  is  to  repeal,  within  the 
corporate  limits  of  Denver,  a  part  of  section  839  of  the  Greneral  Statutes,  and 
since  no  prosecutions  for  offenses  committed  within  the  city  can  be  main- 
tained under  the  provision  thus  repealed,  the  indirect  result  is  that  the  terri- 
torial jurisdiction  of  the  criminal  court  of  Arapahoe  county  over  certain  mis-' 
demeanors  is  correspondi  ngly  curtailed ;  while  the  power  of  the  criminal  courts 
in  Lake  and  Pueblo  counties  to  entertain  prosecutions  throughout  those  coun- 
ties for  such  offenses,  under  the  general  statute  referred  to,  remains  the  same 
as  before.  Therefore,  counsel  contend  the  uniformity  of  jurisdiction  required 
by  the  constitution  among  the  criminal  courts,  which  are  unquestionably 
courts  of  the  same  class  or  grade,  is  by  virtue  of  the  Denver  statute  destroyed. 

Section  13,  art.  14,  of  the  constitution,  commands  the  legislature  to  pro- 
vide by  general  law  for  the  organization  and  classification  of  cities  and  towns. 
It  limits  the  number  of  such  classes  to  four,  and  requires  that  the  powers  and 
restrictions  of  all  cities  or  towns  belonging  to  the  same  class  shall  be  similar. 
This  provision  clearly  authorizes  the  granting  of  different  powers  and  differ- 
ent restrictions  to  the  different  classes  of  municipal  corporations  mentioned. 
And  there  is  clear  constitutional  authority  for  bestowing  upon  one  class, 
within  certain  limits,  exclusive  legislative  control  over  a  given  subject  per- 
taining to  local  self-government,  while  another  class  is  allowed  only  concur- 
rent power  in  connection  therewith. 

If  the  existing  general  act  relating  to  cities  and  towns  placed  in  the  first 
class  all  cities  having  a  population  of  30,000  or  upwards,  and  conferred  upon 
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them  the  identical  powers  specified  in  the  special  charter  before  us,  Denver 
couJd,  at  present,  be  the  only  city  of  this  class.  But,  if  Denver  was  reincorpo- 
rated under  such  general  law,  there  would  be  produced  the  exact  result  we  are 
now  discussing;  that  is  to  say,  the  eonclusive  power  to  prohibit  and  suppress 
bawdy-houses  would  be  exercised  by  Denver  alone,  a  part  of  section  839  of 
the  General  Statutes  would  be  suspended  within  its  corporate  limits,  and  the 
territorial  uniformity  of  jurisdiction  of  the  criminal  courts  would  thus  suffer 
the  self-same  disturbance  of  which  counsel  complain.  But  if  the  legislature, 
in  its  wisdom,  should  see  fit  to  repeal  section  839,  aforesaid,  the  disturbance 
would  at  once  cease,  and  entire  territorial  uniformity  would  be  restored.  A 
like  result  would  also  follow  such  repeal  where,  as  in  the  case  at  bar,  the  sup- 
posed want  of  uniformity  is  produced  by  a  special  act  which  is  otherwise  con- 
stitutional. 

Thus  it  appears  that  the  view  urged  upon  us  in  this  connection  leads  inev- 
itably to  the  following,  among  other  curious,  conclusions,  viz.;  That  the 
constitutionality  of  a  statute  may,  in  a  given  instance,  be  m^ide  to  depend,  not 
upon  its  character  or  its  statiLS  with  reference  to  the  constitution,  but  upon 
its  relation  to  some  other  legislative  enactment;  and  that  in  such  case  while 
each  act,  standing  alone,  would  be  perfectly  valid,  the  co-existence  of  both 
renders  one  of  them  unconstitutional  and  void. 

In  construing  constitutional  as  well  as  statutory  provisions,  the  cardinal 
rule  is  to  discover  and  enforce  the  intention  of  those  who  made  them.  Hence 
we  are  led  to  inquire,  what  was  the  purpose  of  the  iramers  of  the  constitution 
when  they  inserted  section  28  of  article  6,  and  what  was  the  purpose  of  the 
people  when,  in  their  sovereign  capacity,  they  adopted  it?  It  is  a  well-known 
fact  that,  under  our  territorial  government,  laws  providing  for  the  organiza- 
tion, jurisdiction,  and  procedure  of  couits  of  the  same  grade  were  often  widely 
different.  This  diversity  wjis  sometimes  as  great  "as  if  [to  use  the  language 
of  Mr.  Justice  Beck  in  Ex  parte  Stout,  5  Colo.  509]  such  courts  were  located 
in  different  states  or  territr^ries."  It  is  unnecessary  to  dwell  upon  the  in- 
conveniences and  evils  resulting  from  such  a  condition  of  affairs,  or  to  detail 
the  ad  vantages  arising  from  uniformity  in  these  respects  throughout  the  state. 
The  importance  and  value  of  such  uniformity  are  obvious  to  all  interested 
persons,  particfUlarly  to  all  membei*s  of  the  bench  and  bar. 

It  was  doubtless  with  a  view  to  preventing,  under  the  new  government, 
the  existence  of  such  mischievous  confusion  in  this  regard  that  said  section 
28  was  adopted.  The  attention  of  the  constitutional  convention  was  directed 
to  those  laws  which  had  been  or  would  be  passed  by  the  legislature  on  the 
'  subject  of  courts,  their  jurisdiction  and  procedure.  The  members  of  that 
body  did  not  contemplate,  and  were  not  considering,  general  legislation,  with 
reference  wholly  to  other  matters.  Their  leading  design,  in  framing  the  pro- 
vision before  us,  evidently  was  to  compel  such  legislation  as  would  remedy 
the  existing  evils  in  this  respect,  and  to  have  all  laws  thereafter  adopted  in 
relation  to  courts  general,  and  of  uniform  operation  throughout  the  state; 
also  to  require  that  statutes  providing  for  the  organization,  and  defining  the 
jurisdiction,  practice,  or  procedure,  of  courts  of  the  same  class  or  grade,  be  so 
drawn  as  to  secure  to  such  courts  an  organization,  jurisdiction,  practice,  and 
procedure  in  all  respects  similar.  This  section  vms  not  intended  to  inhibit 
the  passage  of  statutes  entirely  upon  other  subjects,  and  sanctioned  by  other 
constitutional  provisions,  which,  however,  might  incidentally  and  remotely 
operate  to  disturb,  for  the  time  being,  the  territorial  uniformity  of  jurisdic- 
tion possessed  by  courts  of  the  same  class  or  grade. 

We  feel  compelled  to  overrule  the  objection  in  this  behalf  urged.  In  the 
first  place,  the  statute  conferring  upon  the  city  council  of  Denver  exclusive 
authority  to  prohibit  and  suppress  the  evil  mentioned  is  sanctioned  by  the 
constitution  itself.  Second,  It  does  not  deal,  nor  was  it  intended  to  deal,  in 
any  manner  with  courts  or  their  jurisdiction.     It  was  simply  designed  to 
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place  in  the  hands  of  the  city  council  legislative  authority  to  pass  an  ordi- 
nance prohibiting  and  suppressing  the  evil,  together  with  the  incidental  au- 
thority to  prescribe  a  penalty  for  the  violation  thereof.  The  power  of  desig- 
nating a  court  in  which  prosecutions  for  the  offense  should  take  place,  or  of 
prescribing  the  jurisdiction  and  procedure  of  such  court,  is  not  sought  to  be 
given,  nor  is  there  any  attempt  to  exercise  it.  Third,  As  we  have  already 
seen,  the  effect  of  this  statute  is  simply  to  suspend,  within  the  corporate 
limits  of  Denver,  the  operation  of  a  part  of  said  section  839,  which  general 
law  does  not  refer  to  courts,  or  purport  to  prescribe  the  jurisdiction  or  pro- 
cedure of  any  class  of  courts.  On  the  contrary,  it  was  passed  solely  for  the 
purpose  of  recognizing  as  misdemeanors  certain  acts  therein  enumerated,  and 
designating  the  punishment  that  should  be  inflicted  upon  persons  found 
guilty  thereof. 

To  say,  under  all  the  circumstances,  that  there  is  such  a  conflict  between 
the  statutory  provision  assailed  and  section  28,  art.  6,  of  the  constitution,  as 
invalidates  the  former,  would  be  to  adopt  a  rule  of  constitutional  interpreta- 
tion of  which  we  And  in  the  books  no  sufficient  recognition.  Besides,  it  would, 
in  our  judgment,  lead  to  a  vast  amount  of  uncertainty  and  litigation;  for,  by 
thus  giving  an  effect  to  constitutional  provisions  not  intended  by  the  conven- 
tion or  the  people,  necessary  legislation  would  be  rendered  more  difficult  than 
it  is,  and  many  beneficent  statutes  would  fall.  Upon  this  view  we  rely  with 
confidence;  but,  were  we  to  admit  that  the  qiiestion  is  a  doubtful  one,  there 
would  still,  under  the  authorities,  be  no  ground  for  judicial  interference. 

We  are  aware  of  the  principle  that  in  law,  as  a  general  thing,  that  which 
cannot  be  done  directly  cannot  be  done  indirectly.  But,  as  we  have  tried  to 
show,  this  principle  has  no  real  application  to  the  case  at  bar.  Any  clear  leg- 
islative attempt  to  evade  indirectly  a  constitutional  provision  would  be  as 
promptly  held  void  as  a  direct  assault  thereon  couched  in  the  most  unambigu- 
ous terms. 

The  branch  of  the  discussion  relating  to  the  constitutional  provision  which 
clothes  district  courts  with  "original  jurisdiction  of  aU  causes,  both  at  law 
and  in  equity, "  will  not  be  considered.  The  subject  is  not  fairly  involved  in 
the  case,  and  our  views  thereon  would  be  obiter  dicta. 

From  the  foregoing  conclusions  it  appears  that  the  plea  to  the  indictment 
was  good,  and  that  the  demurrer  thereto  should  have  been  overruled.  The 
judgment  is  accordingly  reversed. 


(5  Utah,  91)  _  -, 

Burrows  v.  Guest. 

{Supreme  Court  of  Utah,    January  21,  1887.) 

Watb — Establishment  by  Dedication— Turnpikino  and  Uses  of  a  Pobtioh  —  Dedi- 
cation OF  THE  Whole. 

In  determining  the  extent  of  the  dedication  of  a  strip  of  land  claimed  to  be  a  pub- 
lic highway  by  user,  where  it  is  shown  that  the  owner  through  whose  landthestrip 
runs  received  his  title  under  a  deed  conveying  half  of  said  strip  as  half  of  a  street 
four  rods  wide,  that  only  two  rods  in  width  of  the  said  strip  has  been  turnpiked 
and  traveled,  and  the  owner  had  cultivated  the  rest,  the  public  right  will  not  be  held 
to  be  contined  to  the  portion  traveled,  but  the  extent  of  the  dedication  is  a  matter  of 
fact  to  i?e  dettTruined  from  the  circumstances  of  the  user,  in  which  determination 
the  user  of  and  expenditure  tljcrein  is  a  part,  evidence  of  a  dedication  of  the  whole, 
the  width  of  adjacent  highways,  and  the  recognition  of  the  street  in  the  owner's 
deed,  should  be  considered,  and  the  continued  use  of  a  portion  by  the  owner  is  not 
inconsistent  with  the  easement.* 

Action  of  trespjiss  quare  clattsum.  Judgment  for  plaintiff.  Defendant 
appeals. 

Raskin  &  Van  Hoime,  for  Burrows,  respondent.  8now  &  Snow,  for  Gue8t» 
appellant. 

*See  note  at  end  of  case. 
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Henderson,  J.  The  complaint  in  this  cause  alleges  a  trespass  qtiare 
clatisum,  and  describes  the  close  as  a  strip  of  land  forty-six  rods  east  and  west, 
by  four  rods  north  and  south,  and  being  the  land  between  lot  10,  block  40,  and 
lot  1,  block  33,  of  Ten-acre  plat,  Big  Field  survey.  Salt  Lake  county,  Utah 
territory;  and  complains  that  the  defendant  entered  thereon,  and  dug  up,  cut 
down,  and  destroyed  fruit  and  shade  trees  and  fruit-bearing  bushes  thereon 
growing,  to  the  plaintiff^s  damage,  etc. 

The  defendant  answered  to  this  complaint  that  the  premises,  and  all  thereof, 
were,  at  the  time  of  the  alleged  trespass,  a  highway,  and  were  situated  in 
road-district  No.  4,  Salt  Lake  county;  that  the  defendant  was  road  supervisor 
for  said  district;  and  that,  in  committing  the  acts  complained  of,  he  acted  un- 
der the  direction  and  order  of  the  county  court  as  such  supervisor. 

The  cause  was  tried  before  a  jury,  and  on  the  trial  Ihe  plaintiff*  put  in  evi 
dence  a  patent  from  the  United  States  to  John  Eddins,  dated  June  5,  1871, 
conveying  the  lands  in  question,  with  other  lands,  by  government  subdivis- 
ion, and  a  deed  from  Eddins  to  himself,  dated  April  24,  1876,  conveying 
the  lands  in  question  and  other  lands  by  the  following  description:  "All 
of  lots  1  and  16,  in  block  40,  Ten-acre  plat.  Big  Field  survey,  together  with 
one-half  of  the  adjacent  streets,  containing  in  all  21.48  acres,  more  or  less; 
also  that  eastern  portion  of  lot  2,  block,  plat,  and  survey  aforesaid,  together 
with  one-half  of  the  adjacent  street,  containing  in  all  ninety-two  hundredths 
(.92)  acres,  more  or  less,  and  all  that  south  half  of  the  eastern  portion  of 
lot  three,  (3,)  block,  plat,  and  survey  aforesaid,  containing  forty-three  hun- 
dredths (.43)  acres,  more  or  less;  also  all  that  northern  portion  of  lot  ten, 
(10,)  in  block  thirty-three,  (33,)  plat  and  survey  aforesaid,  together  with  one- 
half  of  the  adjacent  streets,  containing  in  all  eight  and  fifty-two  hundredths 
(8.52)  acres,  more  or  less,  which  is  included  within  the  limits  of  lots  three  (3) 
and  four  (4)  of  section  nineteen,  (19,)  township  one  (1)  south,  of  range  one 
(1)  east.  Salt  Lake  meridian." 

And  the  plai  ntiff  testified  in  liis  own  behalf  as  follows :  "  The  land  described 
in  the  complaint  is  not  a  part  of  lots  1,  16,  or  3,  of  Block  40,  or  lot  10  of 
Block  33,  referred  to  in  my  deed  from  Eddins.  It  is  a  narrow  strip,  referred 
to  in  my  deed  as  a  street.  It  lays  between  lot  1  of  block  40  and  lot  10  of 
block  33.  It  is  what  defendant  claims  as  a  street.  It  opens  in  the  state  road, 
and  runs  west  to  the  Church  farm.  This  strip  is  four  rods  wide.  The  land 
mentioned  in  my  deed  is  a  part  of  this  Ten-acre  plat.  Big  Field  survey,  spoken 
of.  The  4  by  46  rods  described  in  the  complaint  is  the  street  in  controversy. 
The  trespass  by  defendant.  Guest,  was  committed  on  this  street.  There  is  a 
water-ditch  running  west  along  the  south  side  of  this  strip.  It  is  about  a 
rod  north  of  the  south  line  of  this  strip  in  controversy.  Defendant,  Guest,  is 
road  supervisor  of  the  road-district  in  which  this  land  is  situate.  He  came  to 
me  at  the  time  mentioned  in  the  complaint,  and  said  he  had  been  ordered  by 
the  county  court  of  Salt  Lake  county  to  widen  out  this  street  to  its  full  width. 
I  objected,  and  forbid  him  and  his  men  from  doing  it.  I  had  a  great  many 
trees  growing  on  the  south  side  of  this  street,  be  ween  the  water-ditch  and  the 
south  line  of  the  street.  I  planted  them  there.  They  have  been  growing  for 
a  good  many  years.  They  were  fruit  trees,  plum  and  currant  bushes,  locust 
and  mulberry  trees.  That  is  howl  have  been  in  possession  of  this  street. 
Defendant,  Guest,  cut  out  those  trees,  and  dug  up  the  dirt,  and  put  it  to  the 
center  of  the  street.  It  was  in  widening  this  street,  as  supervisor,  that  de- 
fendant committed  this  trespass.  It  is  because  of  this  that  I  brought  this 
suit.  I  have  no  improvements  on  this  street  north  of  the  water-ditch.  My 
house  and  barn  are  across  the  north  line  on  lot  1.  This  strip,  4  by  46  rods, 
described  in  the  complaint,  is  laid  out  in  the  Ten-acre  plat,  Big  Field  survey, 
as  a  street,  but  it  has  never  been  used  by  the  public  generally  as  a  road.  The 
north  part  of  it,  about  three  rods  in  width,  has  been  traveled  over  and  used 
by  various  persons  in  that  vicinity  owning  land  west  of  me.    It  has  been  trav- 
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eled  over  by  them  on  foot,  by  horae,  and  with  wagon.  It  has  been  used  prin- 
cipally by  people  in  that  vicinity  to  haul  hay  over  it  in  the  summer  time.  This 
street  was  turnpiked  by  the  county  in  1873;  that  is,  the  three  rods  in  width  on 
the  north  side  of  it  was. '' 

The  defendant  gave  evidence  tending  to  show  that  the  survey  and  plat 
mentioned  in  the  deed  from  Eddins  to  plaintiff  was  made  as  early  as  1849, 
and  that  the  plat  was  filed  in  the  offices  of  the  surveyor  general  of  Utah,  and 
of  the  county  recorder  of  Salt  Lake  county,  over  30  years  prior  to  the  alleged 
trespass,  and  had  been  generally  acted  upon  and  received  as  correct  during 
all  that  time,  and  offered  the  same  in  evidence  as  showing  the  location  and 
width  of  streets;  but  it  was  rejected  by  the  court,  because  it  was  not  sliown 
to  have  been  made  by  authority  of  the  government;  but  that  part  of  the  plat 
and  survey  showing  the  particular  land  in  question  was  admitted  in  evidence, 
from  which  it  appeared  that  the  land  in  question  was  surveyed,  and  platted 
as  a  street  running  east  and  west  between  lots  1,  block  40,  and  10  of  block 
33,  and  continuing  on,  past  said  lots,  both  east  and  west,  to  other  intersect- 
ing streets. 

One  Brockbank  testified,  among  other  things,  as  follows:  'Toll  taxes  have 
been  worked  out  on  that  road  since  1871.  The  true  width  was  four  rods.  It 
was  turnpiked  in  1873,  on  the  north  side,  and  that  was  the  portion  of  the  road 
mostly  used.'  In  early  days  it  was  wet,  swampy  land,  and  was  principally 
used  in  summer  time.  After  it  was  turnpiked  it  was  better,  but  two  loiided 
hay  teams  could  not  well  pass  each  other  then  in  very  wet  weather,  on  ac- 
count of  which  it  was  ordered  widened  in  the  spring  of  1879.  There  never 
has  been  any  objection  to  the  use  of  this  as  a  road,  to  my  knowledge.  That 
in  1873  and  1874,  he  [Brockbank]  repaired  and  turnpiked  said  road  from  the 
state  road  west,  its  full  length,  to  the  Church  farm;  that  he  did  this,  under 
the  direction  of  the  county  court  of  Salt  Lake  county,  which  paid  for  these 
repairs.    The  total  paid  by  the  county  for  these  repairs  was  S593.** 

Defendant  also  gave  evidence  tending  to  show  that  said  street  had  been  used 
as  a  public  highway  for  over  30  years;  that  he  was  road  supervisor  of  the  dis- 
trict in  which  the  lands  were  situated ;  and  that  the  acts  complained  of  were 
done  in  the  line  of  his  duty  as  such. 

The  following  statement  of  the  trial  judge  is  contained  in  the  statement  on 
motion  for  a  new  trial:  "Both  the  witnesses  of  the  plaintiff  and  defendant 
testified  that  no  portion  of  the  platted  street  had  ever  been  used  by  any  per- 
son as  a  road,  except  a  strip  in  the  center  of  the  same  about  two  rods  wide; 
that  there  was  a  ditch  on  each  side  of  this  strip,  and  that  the  street  runs  east 
and  west;  and  that  the  plaintiff  had  been  in  uninterrupted  possession  of  the 
land  lying  up  to  and  along  the  line  of  the  south  ditch  for  more  than  eight  years 
continuously  before  the  institution  of  this  suit;  that  he  had  planted  thereon 
fruit  and  shade  trees  and  currant  bushes,  and  used  a  considerable  portion 
thereof  as  meadow  land;  that  the  same  was  embraced  by  the  deed  of  Ei^dins, 
and  the  premises  described  in  the  complaint;  and  that  the  principal  damage 
done  to  the  plaintiff  by  the  defendant.  Guest,  was  caused  by  digging  up  a 
portion  of  said  trees  and  bushes,  and  destroying  a  portion  of  said  meadow  land. 
As  to  the  alleged  destruction  and  possession  of  the  strip  between  said  ditches 
there  was  a  conflict  in  the  testimony.  That  the  street  as  platted  wa^  four  rods 
wide,  and  the  alleged  trespass  was  within  the  four  rods." 

The  defendant  requested  the  court  to  submit  to  the  jury,  as  a  question  of 
fact  to  be  determined  by  them,  whether  the  land  in  question  was  or  was  not 
a  highway;  and  by  his  sixth  and  seventh  requests  asked  the  court  to  charge 
the  jury  as  follows: 

"(6)  You  are  further  instructed  that  It  is  not  necessary  that  a  dedication 

be  made  by  deed  or  other  special  form ;  nor  is  any  special  form  of  acceptance 

of  such  dedication  cecessary  to  be  made.    It  is  solely  a  question  of  intent  on 

the  part  of  the  person  to  dedicate,  and  on  the  part  of  the  public  to  accept.    If* 

v.l2p.no.l7— 54 


Digitized  by 


Google 


850  PACIFIC  REPORTER.  [Utah. 

therefore,  you  believe  from  the  evidence  that  the  road  in  controversy  was  used 
by  the  public  as  a  road,  with  the  knowledge  of  plaintiff  or  his  grantor,  or 
other  persons  claiming  the  property  now  claimed  by  plaintiff,  without  objec- 
tion by  such  person  so  claiming  the  same,  with  intention  to  appropriate  the 
same  as  a  public  road,  and  that  Salt  Lake  county  has  expended  money  in  re- 
pairs and  improvements  of  the  samd,  then  you  are  instructed  that  this  evi- 
dence may  be  received  by  you  as  tending  to  show  a  dedication  to  and  accept- 
ance by  the  public  for  road  purposes. 

"(7)  If  the  jury  believe  from  the  evidence  that  the  land  described  in  the 
complaint  has  been  dedicated  to  the  public  as  a  road,  and  that  public  use  has 
been  made  of  only  a  part  of  the  same,  then  you  are  instructed  that  such  use 
relates  to  tlie  entire  width  of  the  road  as  originally  laid  out  and  dedicated.  If, 
therefore,  you  find  that  the  road  in  controversy  was  originally  laid  out  and 
dedicated-  as  four  rods  in  width,  and  that  there  has  been  a  public  user  only  of 
three  or  less  number  of  rods  in  width,  you  are  instructed  that  such  user  of  a 
part  may  be  considered  as  evidence  tending  to  show  an  acceptance  of  Uie 
whole  as  laid  out  and  dedicated." 

All  of  which  were  refused,  and  the  jury  instructed  as  follows: 

"If  the  jury  find  from  the  evidence  that  that  portion  of  the  premises  de- 
scribed in  the  plaintiff's  complaint  on  which  his  trees  and  shrubbery  stood, 
was  never  used  as  a  road,  and  that  the  plaintiff  was  in  possession  of  the  same 
at  and  before  the  date  of  the  alleged  trespass,  then  the  defendant,  Guest,  has 
not  shown  any  facts  in  justification  of  his  acts  in  digging  up  the  trees  and  re- 
moving the  ground  which  was  so  possessed  by  the  plaintiff,  and  the  plaintiff 
is  entitled  to  recover  whatever  damages  he  has  sustained  by  reason  thereof. 
There  is  no  evidence  in  this  case  tending  to  show  any  dedication,  for  the  pur- 
pose of  a  road,  of  any  portion  of  the  premises  described  in  the  complaint,  ex- 
cept that  portion  between  the  two  ditches  on  each  side  of  the  traveled  street, 
and  as  to  whether  there  has  been  a  dedication  of  that  portion  as  a  public  road 
is  a  question  for  the  jury;  but  in  any  event,  if  the  jury  find  in  accordance 
with  the  first  instruction,  the  plaintiff  is  entitled  to  the  damages  which  he  has 
sustained  for  the  trespass  committed  by  the  defendant  on  the  premises  outside 
of  the  ground  between  said  ditches. " 

The  jury  returned  a  verdict  for  the  plaintiff,  upon  which  judgment  was  en- 
tered, and,  after  motion  for  new  trial,  the  case  comes  to  this  court  on  appeal 
by  the  defendant,  alleging  error  in  refusing  to  receive  in  evidence  the  plat 
and  survey,  and  in  refusing  to  give  the  instructions  asked  for. 

This  record  presents  to  us  the  question  as  to  what  may  be  considered  in 
deteimining  the  width  and  limits  of  a  highway  established  by  user.  The  trial 
{judge,  while  submitting  to  the  jury  the  fact  as  to  whether  a  highway  had  boon 
estal)lished  over  a  part  of  the  land,  charged  the  jury  that  there  was  no  evidence 
tending  to  establish  a  dedication  of  any  part  of  said  land  except  a  narrow  strip 
through  the  center  thereof,  upon  the  theory  that  the  limits  of  a  highway  could 
not  be  shown  to  extend  beyond  tlie  portion  actually  used  and  covered  by  the 
traveled  track,  and  that  the  owner's  continued  possession  and  use  of  a  strip 
along  the  south  side  thereof,  as  before  stated,  was  conclusive  evidence  against 
its  dedication  for  the  use  of  the  public  as  a  highway.  In  this  there  was  error. 
The  question  should  have  been  submitted  to  the  jury.  When  a  highway  is 
established  by  user  merely  over  a  tract  of  land  of  the  usual  width  of  a  high- 
way, or  over  a  tract  of  land  where,  by  a  survey  and  plat  which  has  been  recog- 
nized and  adopted  by  the  owner,  a  street  or  highway  of  a  certain  width  is  laid 
out,  the  right  of  the  public  is  not  limited  to  tlie  traveled  part,  but  such  user 
is  evidence  of  a  right  in  the  public  to  use  the  whole  tract  as  a  highway,  by 
widening  the  traveled  part  or  otherwise,  as  the  increased  travel  and  the  exi- 
gencies of  the  public  may  require.  Spraffive  v.  Waite^  17  Pick.  309;  Bai^lay 
V.  HotoelVs  Lessee,  6  Pet.  498;  Hannum  v.  Belchertown,  19  Pick.  311;  Irwin 
V.  J)ixion,  9  How.  10;  Bumpus  v.  Miller ^  4  Mich.  159;  Ang.  Highw.  §  155. 
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In  this  case  there  was  evidence  showing  that  the  public  had  been  using  por- 
tions of  this  street  continually  as  a  highway  for  over  30  years;  that  the  public 
had  from  time  to  time  improved,  widened,  and  repaired  tlie  road  at  great  ex- 
pense, without  objection  from  the  plaintiflC  or  his  grantor;  and  the  plaintiff 
received  his  titletotliepremisesby  a  deed  which  not  only  expressly  recognized 
this  street,  but  recognized  it  as  a  street  four  rods  wide,  and  including  all  the 
land  in  question.  This  was  evidence  which  should  at  least  have  been  sub- 
mitted to  the  jury,  tending  to  show  tliat  the  dedication  extended  over  the  land 
in  question.  Its  weight  was  for  the  juiy,  aided  by  proper  instructions  from 
the  court.  Aug.  Highw.  §§  142^-149;  Gould  v.  Glass,  19  Barb.  195;  Daniels 
V.  People,  21  lU.  439;  Pettingill  v.  Porter,  3  AUen,  349. 

In  determining  the  extent  of  the  dedication,  all  the  circumstances  may  be 
considered, — the  width  of  the  highways  in  the  vicinity  of  the  land  in  question, 
the  width  of  highways  in  a  system  of  which  the  one  in  controversy  forms 
a  part,  any  circumstances  of  recognition  by  the  owner  of  the  fee  and  the  pub- 
lic of  definite  and  fixed  limits.  It  is  but  matter  of  common  understanding 
and  experience  that  it  is  desirable  and  usual  that  streets  and  highways  should 
be  and  are  of  uniform  width;  and  when  a  plat  or  survey  of  a  tract  of  land 
is  in  existence  showing  uniform  width  of  streets,  and  tlie  public  are  enter- 
ing upon  and  improving  the  streets  pursuant  to  the  general  plan  of  such 
survey,  it  is  evidence,  more  or  less  strong,  according  to  circumstances, 
against  the  owners  of  such  lands  who  have  knowledge  thereof,  and  who  have 
in  any  way  recognized  such  plan  and  survey,  when  the  public  by  user  estab- 
lish a  highway  on  one  of  such  platted  streets,  and  commence  to  improve  the 
same,  that  the  dedication  by  such  owners  is  of  the  extent  as  platted,  and 
that  it  is  a  question  of  fact  for  the  jury.  The  continued  use  of  the  lands 
by  the  plaintiff  wfis  not  absolutely,  as  matter  of  law,  inconsistent  with  the 
easement  created  by  the  right  of  way  as  a  highway.  The  owner  of  the  fee 
has  the  right  to  use  the  land  in  any  way  not  inconsistent  with  the  require- 
ments of  the  public.  Ang.  Highw.  §§  301-311.  It  was  a  circumstance 
which,  with  all  the  other  facts,  should  have  been  submitted  to  the  jury. 
Barclay  v.  HowelVs  Lessee,  supra. 

The  question  as  to  whether  the  land  in  question  was  a  highway  should 
have  been  submitted  to  the  jury,  and  the  defendant's  requests  to  that  effect 
s.iOuld  have  been  given.  For  this  error,  the  judgment  and  decision  should 
be  reversed,  and  the  cause  remanded  for  a  new  trial,  with  costs  to  the  ap- 
pellant. 

Zane,  C.  J.,  and  Bobeman,  J„  concurring, 

NOTE. 

The  width  of  a  highway  to  which  the  public  is  entitled  by  prescription  is  determined 
by  its  actnal  use.  McKay  v.  Doty,  (Mich.)  30  N.  W.  Rep.  691 ;  Davis  v.  Clhiton  City 
Council,  (Iowa,)  10  N.  W.  Rep.  768.  After  a  highway  has  been  in  use  during  the  time 
limited  for  the  acquisition  of  titles  by  prescription,  its  coui-se  must  be  as  it  has  been 
used,  and  not  as  originally  laid  out,  Strong  v.  MaKeever,  (Ind.)  1  N.  B.  Rep.  502;  but 
it  has  been  held  that  the  fact  that  part  of  a  highway  is  not  used  does  not  cause  its  aban- 
don ment,  if  tlie  other  part  is  worked  and  traveled,  Stevenson's  Appeal,  (Pa.)  6  Atl.  Rep. 
266;  Moore  v.  Roberts,  (Wis.)  25  N.  W.  Rep.  664;  State  v.  Wertzel,  (Wis.)  22  N.  W. 
Rep.  160. 

(6  Mont.  879) 

United  States  t?.  Williams  and  another. 

{Supreme  Court  of  3font<ina.    January  26, 1887?) 

1.  Public  Lands— Action  to  Recover  for  Timber  Cut— Complaint. 

In  an  action  by  the  United  States  to  recover  the  value  of  cord- wood  alleged  to 
have  been  cut  by  the  defendants  on  the  public  lands  of  the  United  States,  a  com- 
plaint which  alleges  that  defendants  had  cut  so  many  cords  of  wood  from  timbei* 
growing  on  the  public  lands,  and  the  value  thereof,  and  other  formal  matter,  shows 
a  sufiicient  cause  of  action  to  put  defendants  on  their  defense. 
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2.  Samb— Caubb  op  AcrroN— Joinder. 

In  sncb  an  action  the  complaint  Is  not  demurrable,  on  the  ground  of  Joining  two 
causes  of  action,  for  charging  the  cutting  of  trees  and  timber  generally,  and  also  the 
cutting  of  trees  and  timber  less  than  eight  inches  in  diameter,  contrary  to  the  stat- 
ute, the  cause  of  action  in  both  being  the  unlawful  cutting  of  timber. 

3.  Evidence— Judicial  Notice— Regulations  of  Secretary  of  the  Interior— Ret. 

St.  Mont.  Div.  1,  ?  626. 

The  rules  and  regulations  as  to  the  cutting  of  timber  upon  the  public  lands  of  the 
United  States  prescribed  by  the  secretary  of  the  interior  under  Laws  U.  S.  Forty-fifth 
Congress,  (2d  Sess.)  c.  150,  will  be  considered  such  an  act  of  the  executive  depart- 
ment of  the  United  States  as  the  courts  will  take  judicial  notice  of  under  Rev.  St. 
Mont.  div.  1,  ^  625;  and  it  is  not  necessary  to  iset  out  such  rules  in  a  complaint 
seeking  to  recover  for  an  infringement  thereof. 

4.  Conbtitotional  Law— Laws  U.  S.  Forty-Fifth  Congrbbs,  (2d  Sdss.)  Ck.  160,  as  Eeo- 

ULATIONS  FOR  CUTIING  OF  TiMBBR,  DbCLARSD  OoNSTITUTIONAL. 

Laws  U.  S.  Forty-fifth  CJongress,  (2d  Sess.)  c.  160,  enacting  that  timber  growing 
on  the  public  mineral  lands  in  Montana  may  be  cut  for  building,  agricultural,  min- 
ing, ana  other  domestic  purposes,  "subject  to  such  rules  and  regulations  as  the  sec- 
retary of  the  interior  may  prescribe  for  the  protection  of  the  undergrowth  growing 
on  such  lands,  and  for  other  purposes,"  is  constitutional,  and  the  rules  and  regula- 
tions of  the  secretary  of  the  interior  made  thereunder  are  not  unconstitutional,  as 
trenching  upon  the  domain  of  the  legislative  department  of  the  government. 
6.  Pleading— Demurrer— Nature  of  Action— Rkv.  St.  Mont.  Div.  1,  §  83. 

Under  Rev.  St.  Mont.  div.  1,  §  83,  a  demurrer  will  not  lie  to  a  complaint  in  civil 
action  on  the  ground  that  it  cannot  be  ascertained  therefrom  whether  the  action  is 
in  tlie  nature  of  an  action  of  replevin,  or  of  trover  or  of  trespass. 

Appeal  from  district  court,  Deer  Lodge  county. 

Action  to  recover  value  of  wood  cut  on  public  lands.  Demurrer  to  com- 
plaint.   Plaintiff  appeals. 

Kobt.  B.  (Smith,  U.  S.  Atty.,  lor  the  United  States.  W.  W.  Dixon,  for  re- 
spondent. 

McLeary,  J.  This  was  an  action  brought  by  the  United  States  against 
Henry  Williams  and  A.  H.  Smith  to  recover  the  value  of  28,000  cords  of  wood 
alleged  to  have  been  cut  by  the  defendants  on  the  public  lands  of  the  United 
States,  in  violation  of  law.  The  defendants  demurred  to  the  complaint,  and 
the  court  sustained  the  demurrer,  and,  the  United  States  district  attorney  de- 
clining to  amend  his  complaint,  the  case  comes  to  this  court  on  the  correct- 
ness of  tlie  ruling  sustiiining  the  demurrer,  and  the  judgment  thereupon  ren- 
dered in  favor  of  the  defendants. 

The  grounds  of  the  demurrer  are  stated  in  the  records  as  follows:  First. 
That  said  amended  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Second,  That  said  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  as  to  the  alleged  trees  cut  which  were 
less  than  eight  inches  in  diameter.  Third,  Said  amended  complaint  is  am- 
biguous, unintelligible,  and  uncertain,  in  that  (1)  it  cannot  be  Jiscertained 
therefrom  whether  the  action  is  in  the  nature  of  an  action  of  replevin  or  of 
trover  or  of  trespass;  ana  (2)  it  does  not  set  out  or  recite  the  alleged  rules  and 
regulations  prescribed  under  the  statute  of  the  United'  States,  and  contrary 
to  which  the  trees  and  timber  are  alleged  to  have  been  cut.  Fourth.  Two 
causes  of  action  are  attempted  to  be  improperly  united  in  said  amended  com- 
plaint; that  is  to  say:  (1)  A  cause  of  action  for  cutting  trees  and  timber  gen- 
erally, contrary  to  the  statute;  and  (2)  a  cause  of  action  for  cutting  trees  and 
timber  less  than  eight  inches  in  diameter,  contrary  to  the  alleged  rules  and 
regulations  prescribed  under  the  statute. 

We  will  consider  these  several  grounds  of  demurrer  in  their  regular  order, 
as  they  appear  in  the  record. 

As  to  the  first  ground  of  demurrer,  we  would  say  that  the  complaint  states 
more  than  sufficient  facts  to  constitute  a  cause  of  action.  The  timber  grow- 
ing upon  the  public  lands  of  the  United  States  is  the  property  of  the  govern- 
ment, and  is  not  liable  to  be  appropriated  by  the  tirat  comer,  regardless  of 
the  rights  of  property.    It  would  seem  hardly  necessary  to  announce  so  plain 
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a  proposition,  did  it  not  appear  to  be  an  idea  fixed  in  the  minds  of  some  peo« 
pie,  at  least,  that  whatever  is  found  upon  the  public  lands  belongs  to  the 
finder.  This  error  has  doubtless  grown  up  from  a  misunderstanding  among 
the  people  generally  of  the  term  "public  lands,**  and  which  has  doubtless  been 
fostered  by  the  extreme  liberality  of  the  government  towards  Its  citizens  in 
the  use  of  the  timber  growing  thereon.  The  mere  allegation  in  the  com- 
plaint that  the  defendant  had  cut  28,000  cords  of  wood  from  timber  growing 
upon  the  public  lands,  and  alleging  the  value  of  the  wood,  and  other  formal 
matters,  would  be  sufficient  to  put  the  defendants  on  their  defense.  Kimball 
V.  Lohmas,  31  Cal.  15^160.  If  they  had  the  right  to  cut  the  timber  under 
the  license  granted  by  congress,  for  certain  purposes,  then  they  should  plead 
that  license,  and  set  up  the  facts  bringing  them  within  the  law.  It  is  not 
necessary  for  the  United  States  attorney  to  negative  every  possible  fact  or 
circumstance  by  which  the  defendants  might  be  justified  in  taking  the  tim- 
ber from  tlie  public  lands.  Such  particularity  is  not  necessary,  even  in  crim- 
inal pleadings,  and  certainly  cannot  be  required  in  a  civil  action.  The  facts, 
and  only  those  facts,  must  be  stated,  which  constitute  the  cause  of  action.  If 
more  should  be  stated,  the  allegation  thereof  would  be  stricken  out  on  mo- 
tion. Nothing  which  constitutes  matter  of  defense  should  be  averred  in  the 
complaint.  Smith  v.  Richmond^  19  Cal.  479;  Green  v.  Palmer,  15  Cal.  415; 
Canfield  v.  Tobias,  21  Cal.  351. 

The  second  ground  of  demurrer  is  the  same  as  the  first,  but  applies  only  to 
the  trees  alleged  to  have  been  cut  which  are  less  than  eight  inches  in  diame- 
ter. What  we  have  already  said  applies  with  equal  force  to  this  ground  of 
demurrer,  and  no  further  notice  of  this  point  is  necessary. 

The  third  ground  of  objection  seeks  to  try  this  complaint  by  the  common- 
law  forms,  and  objects  that  "it  cannot  be  ascertained  therefrom  whether  the 
action  is  in  the  nature  of  an  action  of  replevin  or  of  trover  or  of  trespass.** 
We  do  not  believe  that  it  is  necessary  to  try  the  pleadings  under  our  Code,  by 
the  rigid  rules  of  the  common  law.  That  procrustean  bed  has  long  since 
been  broken  by  legislation.  Daniels  y,  Andes  Ins,  Co.,  2  Mont.  84;  Kimball 
\,Lohma8,  31  Cal.  158.  There  is  in  Montana  but  one  form  of  civil  action. 
Rev.  St.  div.  1,  §  1.  This  applies  as  well  to  the  courts  sitting  for  the  trial 
of  causes  arising  under  the  constitution  and  laws  of  the  United  States  as  to 
the  courts  when  sitting  under  the  territorial  laws;  and,  when  the  United  States 
come  into  the  courts  in  civil  actions,  they  occupy  the  same  position  as  other 
litigants.     U,8,y.  Ensign,  2  Mont.  899. 

xVll  the  complaint  needs  to  contain,  after  the  title  of  the  action,  the  name 
of  the  court  and  county,  and  the  names  of  the  parties,  is  **a  statement  of  the 
facts  constituting  the  cause  of  action  in  ordinary  and  concise  language," 
with  a  prayer  for  the  appropriate  relief.  Rev.  St.  div.  1,  §  83.  It  is  not  neces- 
sary that  the  complaint  should  set  out  or  recite  the  alleged  rules  or  regula- 
tions of  the  department  of  the  interior,  made  for  the  protection  of  the  timber 
on  the  public  lands,  referred  to  in  the  third  paragraph  of  the  complaint.  If 
the  whole  of  that  paragraph  had  been  omitted,  the  complaint  would  still  have 
been  sufficient.  Ko  allusion  to  the  rules  and  regulations  of  the  interior  de- 
partment was  necessary.  If  the  timber  was  cut  in  accordance  with  those 
rules  and  regulations,  that  was  a  matter  of  defense  which  should  have  been 
pleaded  by  the  respondents. 

It  is  assumed  by  both  parties  that,  if  the  court  could  take  judicial  notice  of 
these  rules  and  regulations  of  the  department  of  the  interior,  made  for  the 
protection  of  timber,  then  the  complaint  is  in  this  respect  sufficient.  This  is 
no  doubt  correct  in  practice,  (Story,  Eq.  PI.  §  24;  Moak's  Van  Santv.  PI.  254,) 
and  as  an  examination  of  the  terms  of  the  complaint  in  regard  thereto  will 
show.  Then,  is  it  incumbent  on  the  court  to  take  judicial  notice  of  these  rules 
and  regulations?  Under  our  statute,  "courts  take  judicial  notice  of  whatever 
is  established  by  law,  of  public  and  private  official  acts  of  the  legislative,  ex- 
ecutive, and  judicial  departments  of  this  territory  and  of  the  United  States." 
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Rev.  St.  Mont.  div.  1,  §  625.  Doubtless  our  courts  will  take  judicial  notice 
of  the  fact  that  the  powers  of  the  national  government  are  divided  among  the 
three  great  departments,  the  legislative,  the  executive,  and  the  judicial;  and, 
again,  of  the  subdivision  of  the  business  of  the  executive  department  among 
the  various  subdepartments,  of  which  the  department  of  the  interior  is  one, 
— all  these  facts  being  matters  "established  by  law." 

Can  the  rules  and  regulations  prescribed  by  the  secretary  of  the  interior  for 
the  protection  of  timber  be  classed  as  public  or  private  acts  of  the  executive 
department  of  the  United  States?  If  so,  the  courts  of  this  territory  will  take 
judicial  notice  thereof,  under  the  third  subdivision  of  section  625  of  the  first 
division  of  the  Revised  Statutes.  It  certainly  was  not  the  intention  of  the 
legislature  to  limit  the  acts  of  which  judicial  notice  will  be  taken  to  the  per- 
sonal acts  of  the  president  or  the  governor.  Such  a  limitation  could  serve  no 
useful  purpose,  and  would  be  without  reason.  There  is  no  doubt  that  courts 
would  take  judicial  notice  of  the  extension  of  a  pardon,  or  the  issuance  of  a 
commission,  or  an  order  removing  an  officer,  or  the  issuance  of  a  land  patent. 
Patterson  v.  Wiim,  5  Pet.  241;  Yoimt  v.  Howell,  14  Cal.  468;  Wetlierbee  v. 
Dunn,  32  Cal.  108.  But  many  of  the  most  important  acts  of  the  president 
are  performed  through  heads  of  departmen  ts.  In  the  very  nature  of  the  exist- 
ing order  of  things,  the  extent  of  this  country,  the  magnitude  of  the  interests 
involved,  and  the  immense  mass  of  business  required  to  be  transacted  by  the 
executive  department  of  the  government,  it  would  be  impossible  to  dispose  of 
it  without  confiding  it,  in  a  great  measure,  to  the  care  of  the  cabinet  officers, 
yet,  whatever  the  president  does  through  these  officers,  is  to  be  regarded  in 
law  as  an  act  of  the  executive  department.  Then,  may  not  the  rules  pre- 
scribed by  the  secretary  of  the  interior  be  so  considered?  Nothing  appears 
more  reasonable.  There  could  be  no  question  in  regard  to  the  matter  if  the 
act  of  congress  required  them  to  be  approved  by  the  president.  But  although 
his  approval  is  not,  in  express  terms,  required  by  the  law,  is  it  not  reasonably 
to  be  inferred  that  he  is  cognizant  of  them,  and  that  they  meet  his  approval? 
It  would  seem  so.  From  the  importance  of  the  subject,  and  the  fact  that  the 
prescribing  of  those  rulas  is  the  pereonal  act  of  the  secretary  himself,  we 
think  that  they  may  fairly  be  considered  an  act  of  the  executive  department 
of  the  United  States.  But  as  the  act  of  congress  of  the  third  of  June,  1878, 
requires  the  secretary  of  the  interior  to  prescribe  the  rules  and  regulations 
under  whicli  the  persons  permitted  so  to  do  may  fell  and  remove  timber,  this 
fact  certainly. gives  such  rules  and  regulations  sufficient  force  to  allow  the 
court  to  take  judicial  notice  thereof  in  interpreting  and  carrying  into  execu- 
tion this  very  act  of  congress.     Wade,  Notice,  729. 

Under  this  view  of  the  case,  the  court  below  should  have  taken  judicial 
notice  of  these  rules  and  regulations,  which  would  have  relieved  the  district 
attorney  from  the  necessity  of  pleading  them  in  extenso.  This  being  settled, 
the  complaint  should  have  been  held  sufficient  in  this  respect,  and  the  demur- 
rer on  that  point  overruled. 

Another  argument  in  favor  of  this  view  is  that,  ah  inconvenienti,  these 
rules  and  regulations  make  a  large  printed  pamphlet,  and  it  would  require 
great  labor  to  set  them  out  in  hodc  verba  in  the  complaint,  or  even  to  plead 
them  in  substance.  It  seems  to  us  that  it  was  to  meet  just  such  cases  as  this 
that  the  statute  in  regard  to  judicial  notice  was  enacted.  It  seems  to  us  that 
this  provision  of  the  Code  should  be  liberally  construed  in  favor  of  the  dis- 
patch of  the  public  business,  and  in  furtherance  of  justice. 

The  decisions  on  the  subject  of  judicial  notice  are  not  very  numerous,  and 
very  few  of  them  reach  the  precise  pioint  in  question,  as  provided  for  in  our 
statutes.     We  will,  however,  review  some  of  them. 

In  California  it  has  been  decided  that  courts  will  take  judicial  notice  of  the 
territorial  limits  of  the  jurisdiction  of  district  courts,  (People  v.  Robinson,  17 
Cal.  371,)  of  the  regular  terms  of  the  district  courts,  and  of  the  contiguity  of 
the  counties  composing  the  districts,  (Boggs  v.  Clark,  37  Cal.  241;)  these  being 
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matters  "established  by  law."  It  has  also  been  decided  in  California  that  the 
courts  of  that  state  could  take  judicial  notice  of  an  act  of  congress,  and  the 
compliance  therewith  in  obtaining  the  confirmation  of  a  Mexican  grant,  (fifem- 
ple  V.  Hagar,  2,1  Cal.  168;)  and,  further,  that  judicial  notice  will  be  taken  of 
the  signature  of  the  president,  and  the  seal  of  the  United  States,  to  a  land 
patent  offered  in  evidence,  (Yount  v.  Howell,  14  Cal.  468;)  and  the  same  is 
declared  to  be  the  common  law  by  Justice  Story  in  Patterson  v.  Winn,  5 
Pet.  241.  In  1867  the  supreme  court  of  California  decided  that  courts  ought 
at  least  to  go  so  far  as  to  take  notice  as  to  who  fill  the  various  county  offices 
within  their  jurisdiction,  and  the  genuineness  of  their  sififnatures.  Wetherhee  v. 
Dunn,  32  Cal.  108. 

In  Texas,  where  there  is  no  statute  similar  to  ours,  it  has  been  decided  that 
the  court  will  take  judicial  notice  that  the  city  of  Galveston  is  in  a  county  of 
that  name,  in  the  state  of  Texas,  {Solyer  v.  Romanet,  52  Tex.  568;)  and  that 
the  court  will  take  judicial  notice  of  the  existence  of  a  railroad  corporation 
which  has  been  recognized  by  a  general  act  of  the  legislature,  {Railroad  Co. 
V.  Knapp,  51  Tex.  577  )  But  it  is  also  held  by  the  same  court  that  a  court 
will  take  judicial  notice  of  the  fact  that  a  certain  person  is  a  county  judge  of 
a  certain  county  when,  and  only  when,  his  official  acts  come  in  review  before 
it.    Evans  v.  Womack,  48  Tex.  230. 

In  thecase  of  Russellw  Hoyt,  4  Mopt.  420,  421,  S.  C.  2  Pac.  Rep.  26,  this 
court,  in  its  opinion,  uses  the  following  language:  "Courts  will  take  judicial 
notice  of  what  is  generally  known  within  the  limits  of  their  jurisdiction, — of 
the  division  of  a  state  or  territory  into  towns  or  counties,  of  the  leading  geo- 
graphical features  of  the  land,  of  the  position  of  important  cities  and  towns, 
and  of  the  government  surveys  of  the  public  lands, — but  we  are  not  aware  of 
any  .principle  or  authority  that  would  authorize  or  require  a  court  to  take  ju- 
dicial notice  of  the  place  where  mere  private  property  is  situated,  or  its  dis- 
tance from  the  seat  of  government  of  the  political  division  within  which  it  is 
situated.  Only  matters  of  public  importance  and  notoriety  are  within  the 
sc(.>pe  of  what  courts  will  take  judicial  notice  of.  Matters  of  mere  private  con- 
cern, as  the  location  or  situation  of  a  farm,  or  a  mining  claim,  or  their  dis- 
tance from  the  seat  of  government,  are  not  within  the  operation  of  the  prin- 
ciple. The  act  of  May  8,  1873,  was  by  its  terms  in  force  from  and  after  its 
passage.  If  the  defendants  were  within  the  exception,  they  ought  to  have 
ma<le  that  fact  to  appear  by  proof." 

This  case  was  appealed  to  the  supreme  court  of  the  United  States,  and  there 
reversed  on  this  very  point;  that  court  holding  that  the  court  should  take  judi- 
cial notice  of  the  distance  from  the  territorial  capital  of  a  certain  mine  proven 
by  the  public  maps  and  surveys  to  be  within  a  certain  township  within  Lewis 
and  Clarke  county.  Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court, 
says:  **It  is  undoubtedly  true  that  judicial  notice  is  not  taken  of  purely  private 
concerns  wlien  tliey  are  not  connected  with  or  necessarily  involved  in  a  mat- 
ter of  a  public  nature;  but  it  is  otherwise  when  they  are  so  connected  or  in- 
volved. For  example,  a  court  will  take  notice  of  the  boundaries  of  the  state 
or  territory  where  it  holds  its  sessions,  and  of  judicial  districts,  and  munic- 
ipal subdivisions  within  it.  If  the  public  surveys  have  established  the  dis- 
tance from  its  capital  to  any  such  subdivision,  the  court  will  take  notice  of 
the  fact;  and,  if  private  property  be  shown  to  be  within  that  subdivision,  its 
distance,  also,  from  the  capital,  will  be  judicially  noticed, — notice  of  the  gen- 
eral fact  also  embracing  all  the  facts  included  in  it.  In  the  present  case,  the 
court  below  was  required  to  take  notice  of  the  extent  of  its  jurisdiction,  not 
only  of  the  subjects  placed  by  law  under  its  cognizance,  but  of  its  extent  ter- 
ritorially. It  should  have  known  judicially  whether  the  laws  of  tlie  territory, 
which  it  was  appointed  to  expound,  were  in  operation  with  reference  to  a 
subject  brought  before  it  in  the  regular  course  of  procedure.  It  was  bound 
to  know  whether  they  were  in  force  in  the  township  designated  in  the  county 
of  Lewis  and  Clarke,  on  the  thirteenth  day  of  May,  1883,  and  that  necessarily 
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involved  a  knowledge  of  its  distance  from  the  ci^ital  of  the  territory.  It  may 
be  that  the  judge's  information  on  the  subject  was  at  fault,  and  calculation 
and  inquiries  on  the  subject  may  have  been  necessary.  8uch  is  the  case  with 
reference  to  a  great  variety  of  subjects  of  general  concern,  of  which  courts 
are  required  to  take  judicial  notice.  Information  to  guide  their  judgment 
may  be  obtained  by  resort  to  original  documents  in  the  public  archives,  or  to 
books  of  history  or  science,  or  to  any  other  proper  source.  In  this  case,  it  ap- 
pears by  the  government  maps  of  the  territory,  upon  which  the  public  sur- 
veys are  marked,  that  the  distance  from  the  seat  of  government  to  the  nearest 
point  of  the  township  in  which  tlie  mining  ground  in  controversy  is  situated* 
exceeds  seventy-five  miles.  Tiie  act  of  May  8, 1873,  was  not,  therefore,  in  force 
there  on  the  thirteenth  of  May,  the  day  of  the  discovery  of  the  Mammoth 
lode.  The  court,  having  become  informed  on  this  subject,  should  have  so 
declared,  and  its  conclusion  would  not  have  been  open  to  contest  before  the 
jury."   Hoyt  v.  Ruaselh  117  U.  S.  404,  405;  S.  C.  6  Sup.  Ct.  Rep.  883. 

Is  it  attempted  improperly  to  join  two  causes  of  action  in  this  complaint, 
as  set  out  in  tiie  fourth  paragraph  of  the  demurrer?  We  do  not  think  so.  The 
cause  of  action  on  which  the  complaint  is  based,  is  the  illegal  cutting  of 
timber.  It  matters  not  that  the  pleader  has  gone  somewhat  into  particulars, 
and  alleged  that  a  portion  of  this  timber  was  more  than  eight  inches  in  di- 
ameter, and  a  portion  less  than  eight  Inches  in  diameter.  As  to  the  larger 
timber,  it  is  true  that  the  defendant^  may  possibly,  under  certain  circum- 
stances, have  had  a  right  to  cut  it  for  certain  purposes,  while,  as  to  that  less 
than  eight  inches  in  diameter,  they  could  have  had  no  right  to  destroy  it,  or 
to  remove  it  from  the  public  lands.  If  they  claim  the  license,  they  should 
plead  it,  and  bring  themselves  within  the  rules  of  the  interior  department. 
In  the  absence  of  the  statute  granting  the  license,  and  the  rules  regulating  it, 
if  they  cut  the  timber  as  alleged,  they  are  simply  trespassere,  and  they  are 
called  upon  to  show  the  facts  justifying  their  acts  in  taking  the  timber  as  al- 
leged, or  to  deny  the  taking  altogether. 

And  it  is  f  uilher  argued  by  respondent  that  the  act  of  congress,  in  so  far  as 
it  authorizes  the  secretary  of  the  interior  to  make  rules  and  regulations  relative 
to  the  cutting  of  timber  from  the  public  lands,  is  unconstitutional  and  void. 

Let  us  examine  the  terms  of  the  law  itself.  Chapter  150,  Laws  Forty- 
fifth  Congress,  (2d  Sess.,)  reads  as  follows:  "That  all  citizens  of  the  United 
States,  and  other  persons,  6owa^rfc  residents  of  *  *  *  Montana,  ♦  *  * 
shall  be,  and  are  hereby,  authorized  and  permitted  to  fell  and  remove,  for 
building,  agricultural,  mining,  or  other  domestic  purposes,  any  timber  or 
other  trees  growing  or  being  on  the  public  lands,  said  lands  being  mineral, 
♦  ♦  ♦  subject  to  such  rules  and  regulations  as  the  secretary  of  the  interior 
may  prescribe  for  the  protection  of  the  undergrowth  growing  upon  such 
lands,  and  for  other  purposes." 

Kev.  St.  Mont.  p.  84,  §  8,  same  chapter,  makes  it  a  penal  offense  to  violate 
the  provisions  of  the  act,  or  any  rules  and  regulations  in  pursuance  thereof, 
made  by  the  secretary  of  the  interior.  With  the  penal  section  we  have  noth- 
ing to  do  in  this  case. 

And  certainly  no  one  has  a  right,  independently  of  the  statutes,  to  cut  the 
timber  on  the  public  lands  of  the  United  States.  The  statute  is  the  license 
to  certain  persons  to  cut  and  remove  the  timber  belonging  to  the  goverment, 
for  certain  specified  purposes.  Certainly,  congress,  in  its  generosity  grant- 
ing this  permission,  had  the  right  to  do  so  upon  proper  conditions,  and  to 
provide  that  the  use  of  the  license  given  should  be  restricted  by  rules  and  reg- 
ulations to  be  prescribed  by  the  proper  cabinet  ofiicer  for  the  protection  of  the 
property  of  the  government.  Such  a  restriction  was  not  a  delegation  of  legis- 
lative powers,  and  cannot  by  any  fair  process  of  reasoning  be  so  construed. 
The  rules  and  regulations  of  the  secretary  of  the  interior,  made  under  this 
statute,  are  not  in  this  sense  laws,  and  cannot  be  so  considered.  As  well  might 
the  regulations  of  the  treasury  department,  or  the  rules  of  the  supreme  court 
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of  the  United  States,  or  the  rules  of  the  post-offlce>  be  considered  laWs,  as 
the  rules  under  consideration. 

The  principle  of  constitutional  law  forbidding  the  delegation  of  legislative 
powers  was  never  intended  to  have  any  such  effect.  It  would  be  impossible 
for  congress  to  prescribe  every  detail  governing  the  administration  and  man- 
agement of  every  department  of  government;  and,  if  it  were  possible,  it  would 
not  be  wise.  The  making  of  the  rules  and  regulations  for  the  protection  of 
the  timber  and  undergrowth,  growing  upon  the  public  lands,  does  not  trench 
upon  the  domain  of  the  legislative  department  of  the  government,  and  does 
fall  within  the  principles  laid  down  by  Judge  C5ooley  in  chapter  5  of  his  work 
upon  Constitutional  Limitations.  In  our  opinion,  the  law  of  congress  upon 
this  subject  is  clearly  constitutional ;  and  it  is  the  duty  of  the  courts  to  enforce 
it  whenever  their  judicial  powers  are  properly  invoked. 

For  the  error  of  the  court  below  in  sustaining  the  demurrer  to  the  com- 
plaint, the  judgment  is  reversed,  and  the  case  remanded. 

Bach,  J. ,  (cancuiring.)  While  I  agree  with  the  majority  of  the  court  as  to 
the  result,  I  cannot  consent  to  tliat  portion  of  the  opinion  which  relates  to  the 
question  of  j  udicial  notice.  I  do  not  believe  the  law  to  be  that  the  court  below 
was  bound  to  take  judicial  notice  of  the  rules  established  by  the  secretary  of 
the  interior  relating  to  the  cutting  of  timber  on  the  public  domain. 

Subdivision  8  of  section  625  of  the  Code  may  be  properly  divided  so  as  to 
read  the  "private  acts"  and  "theoflBcial  acts"  of  the  several  departments  men- 
tioned therein.  J.K)oking  at  the  section  in  this  way,  we  find  no  new  rule  of 
evidence,  or  of  judicial  notice,  save  and  excepting  the  rule  therein  contained  re- 
lating to  the  private  acts  of  the  departments  therein  mentioned.  As  to  the 
public  acts  of  the  legislative,  executive,  and  judicial  departments  of  the  terri- 
tory and  of  the  United  States,  our  courts  would  take  notice  ol  them  without 
the  aid  of  a  statute.  See  1  Greenl.  Ev.  §  5;  Whart.  Ev.  §  317.  This  rule  ap- 
plies with  unusual  force  to  territorial  courts;  for  they  own  their  origin  to  the 
United  States  government.  As  to  the  private  acts  of  those  several  depart- 
ments, the  section  quoted  from  the  Code  probably  does  make  a  new  rule  of  evi- 
dence. At  least  it  settles  a  disputed  question;  for  many  authorities  have 
held  that  courts  would  not  take  judicial  notice  of  such  private  acts.  See  Dole 
v.  Wilson,  16  Minn.  525,  (Gil.  472.)  In  the  case  of  U./3.  v.  Wilson  it  was 
held  that  the  court  would  not  take  judicial  notice  of  a  pardon  because  it  is  the 
private,  though  official,  act  of  the  president.  7  Pet.  160.  Our  Code  changes 
that  rule,  and  includes  private  as  well  as  public  acts. 

However  that  may  be,  we  are  not  considering  the  private  act  of  a  legis- 
lative, judicial,  or  executive  department  of  the  government  of  the  United 
states.  The  rule  of  the  secretary  of  the  interior  is  the  act  of  which  it  is  held 
lie  court  should  take  judicial  notice.  I  cannot  consider  the  secretary  of  the 
interior  as  the  executive  of  any  department.  lie  is  but  the  trusted  head  of 
one  department,  of  which  the  president  of  the  United  States  is  the  executive, 
;is  he  is  of  every  one  of  the  departments.  Before  the  adoption  of  the  consti- 
tution, and  while  that,  document  was  under  consideration,  the  most  bitterly 
fought  proposition  was,  "Shall  we  have  one  or  several  executives?"  The 
result  of  the  contest  was  section  1  of  article  2  of  the  constitution,  which 
declares:  "The  executive  power  shall  be  vested  in  a  president  of  the  United 
States  of  America. "  It  is  too  late  for  the  legislature  of  Montana  to  change 
that  provision.  The  secretary  of  the  interior  is  not  one  of  the  legislative  de- 
partments of  the  United  States  government;  for  all  legislative  powers  are 
vested  in  the  congress  of  the  United  States  by  section  1.  art.  I,  of  the  consti- 
tution. And  the  same  document  provides  for  the  judicial  powers,  of  which 
the  secretary  of  the  interior  is  not  one. 

As  to  the  rules  in  question,  they  are  in  no  sense  the  act  of  the  president. 
If  they  became  a  law  subject  to  his  approval,  they  would  be  subject  to  his 
veto  power.    The  law  referred  to  was  approved  by  the  then  president,  who 
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by  signing  the  same  merely  authorized  the  secretary  of  the  interior  to  psiss 
such  rules  as  he,  the  secretary,  thought  proper.  The  rules  thus  made 
were  in  no  way  tlie  act  of  the  president.  They  were  the  rules  of  the  secretary 
of  the  interior,  relating  to  the  conduct  of  his  particular  department;  and  the 
court  below  had  no  more  judicial  notice  of  those  rules  than  of  any  other  rule 
which  the  secretary  of  the  interior  may  have  passed  for  the  dispatch  of  busi- 
ness in  his  department. 

Neither  do  1  think  that  subdivision  2  of  said  section  625  makes  it  obligatory 
upon  tlie  court  to  take  judicial  notice  of  the  rules  referred  to.  That  subdivis- 
ion reads:,  "Whatever  is  established  bylaw."  These  rules  were  not  estab- 
lished by  law.  They  were  established  by  the  secretary  of  the  interior.  The 
law  referred  to  established  merely  his  power  to  post  rules;  and,  if  the  rules 
had  been  proved,  it  would  have  been  incumbent  upon  the  court  below  to  take 
judicial  notice  of  the  act  which  gave  the  secretary  power  to  establish  such  rules. 

The  learned  justice  who  writes  the  opinion  in  this  case  finds  peculiar  force 
in  the  words  of  the  statute  which  provides  that  the  secretary  m*iy  pn\scribe 
rules,  etc.  This  power,  thus  given  to  the  secretary,  is  very  much  like  the 
power  given  to  municipalities  which  derive  their  power  to  pass  ordinances 
from  a  statute;  yet  courts  do  not  take  notice  of  ordinances  passed  by  the  legis- 
lative branch  of  such  corporations.  When  the  ordinances  are  proved,  then 
the  courts  take  judicial  notice  of  the  law  which  gave  power  to  the  corpora- 
tion to  pass  such  ordinances ;  and  they  take  judicial  notice  of  the  extent  of  the 
power;  but  the  use  of  the  power  must  be  proved.  In  other  words,  neither 
the  rules  of  the  secretary,  nor  the  ordinances  of  municipal  corporations,  be- 
come a  part  of  the  laws  which  authorize  but  do  not  enact  them. 

In  the  case  of  Hensley  v.  Tarpey,  7  Cal.  288,  the  court  say:  "The  courts 
of  this  state  are  not  bound  to  Uike  official  notice  of  the  rules  adopted  for  the 
regulation  of  the  various  departments  of  th.e  federal  government,  or  those 
es^blished  by  the  board  of  land  commissioners  or  surveyor  general  of  the 
United  States  for  California."  Yet  such  rules,  if  they  are  the  act  of  the  presi- 
dent at  all,  are  his  public  official  acts,  of  which  the  supreme  court  of  Cali- 
fornia would  have  taken  notice  judicially,  by  reason  of  common-law  rules  of 
evidence  governing  such  cases.  But,  not  being  the  acts  of  the  president,  the 
court,  in  my  opinion,  properly  held  that  such  rules  had  to  be  proved. 

Upon  the  other  portions  of  the  opinion  I  concur  with  the  majority,  and 
therefore  agree  that  the  judgment  of  the  court  below  should  be  reversed, 

(6  Mont.. 397)  

Butte  City  Smoke-House  Lode  Cases. 

Murray  v,  Buol  and  others.  Same  ip.  Owsley  and  others.  Same  t>.  Mc- 
Namara  and  others.  Same  «.  Louis  and  others.  Same  v.  Talent  and 
others.  Same  v.  Reins  and  others.  Same  v,  Richardson  and  others. 
Same  w.  Thornton  and  otfiers.  Same  v.  Beal  and  others.  Same  v. 
Jacobs  and  others.  Same  v,  Nessler.  Same  v.  Simon  Hauswirth 
and  othera.  Same  t>.  K.  Hauswirth,  Ex'r,  and  others.  Same  «.  Steele 
and  others.  Same  o.  P.  J.  Hamilton  and  othei-s.  Same  v.  Sands  and 
others.  Same  «.  J.  L.  Hamilton.  Same  v,  Hauser  and  others.  Same 
tj.  Barnard.  Same  v,  Morris  and  others.  Same  v,  Davis.  Same  v.  J. 
L.  Hamilton  and  others.  Same  ©.  First  Nat.  Bank  of  Butte.  Same 
t?.  CoHF,^  and  others.  Same  v,  Dovenspeck  and  othei*8.  Same©.  Del- 
linger  and  others.  Same  v.  Bowes.  Same  ©.  Roach.  Same  t>.  Schnied 
and  others.  Same  v,  Ornstein,  Adm'x,  etc.  Same  t?.  Foster.  Same 
©.  Lavalle  and  others.    Stevens  G.  S.  &  M.  Co.  v.  Mills. 

{Sujtreme  Court  of  Montana.    January  21,  1887.) 

1,  Mining  Claim — Patent — Reservation  of  Rights  Claimed  under  Buttk  Town-Siti 
Patent  Declared  Void. 

No  title  was  acquired  under  the  United  States  patent  to  the  town-site  of  Butte, 
issued  September  26,  1877,  to  any  portion  of  the  Smoke-house  quartz-lode  mining 
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claim,  located  in  1875,  and  to  which  patent  was  issued  on  March  15,  1881;  and  the 
exception  to  the  last-mentioned  patent,  excepiinp;  and  excluding  therefrom  all  town- 
property  rights  unon  the  surface,  and  all  houses,  buildings,  structures,  lots,  blocks, 
streets,  alleys,  anrl  other  municipal  improvements  on  the  surface  of  the  said  mining 
claim  not  belonging  to  the  grantees  therein,  and  all  rights  necessary  or  proper  to 
the  occupation,  possession,  and  enjoyment  of  the  same,  did  not  impair  the  title  of 
the  grantees,  acquired  by  their  location,  and  compliance  with  the  laws,  to  the  ab- 
solute ownership  of  the  lands  embraced  within  the  boundaries  of  their  claim;  and 
the  defendants,  claiming  under  tlie  town-site  patent,  have  lost  their  rights,  if  any 
they  had,  over  said  claim,  by  failure  to  file  their  adverse  claim  before  the  said  pat- 
ent issued. 

2.  Same— Not  Affected  by  Town-Site  Patent,  Which  can  Confer*  No  Title  in  Min- 
INO  Claim. 

An  exception  in  a  town-site  patent,  excluding  from  its  operation  all  mines,  min- 
ing claims,  and  possessions  held  under  existing  laws,  is  an  exception  required  by 
the  law,  and  is  made  by  the  law  itjself,  and  is  conclusive  upon  the  question  that  the 
government  did  not,  and  did  not  intend  by  such  town-site  patent  to,  convey  any 
valid  mine,  mining  claim,  or  possession  held  under  existing  laws;  and  it  is  there- 
fore impossible,  under  a  patent  to  a  town-site,  to  acquire  any  interest  in  any  valid 
mine  or  mining  claim,  or  in  the  surface  thereof. 

8.  Same— Town-Site  Patent— No  Defense  to  Ejectment  under  Mining  Patent. 

Claimants  cUiming  title,  under  a  town-site  patent,  to  the  surface  ground  of  a  min- 
ing claim  over  which  the  town-site  is  extended,  are  not  relieved  by  such  town- 
site  patent  from  setting  up  their  adverse  claims  on  notice  of  application  for  a  pat- 
ent to  the  mining  claini,  and  their  failure  to  assert  their  claims  before  such  patent 
is  issued  bars  them  from  doing  so  thereafter. 

4.  Same— Owner  of  Mining  Claim  not  Affected  by  Town-Site  Patent. 

The  owner  of  a  valid  mining  claim  over  which  a  town-site  is  extended  by  United 
States  patent  is  not  required  to  file  an  adverse  claim  to  such  patent,  as  his  claim  is 
expressly  excepted  by  law,  and  the  usual  exception  inserted  in  such  town-site  pat- 
ent from  its  operation. 

6.  Same — Mintng  Claim  Location — Intends  a  Grant — Rights  under,  not  Restricted 
BY  Terms  of  Patent. 

A  valid  location  of  a  quartz-lode  mining  claim  on  the  public  mineral  lands  of  the 
United  States  is  a  grant  from  the  government  to  the  locator  thereof,  and  carries 
with  it  the  right,  by  a  compliance  with  the  law,  of  obtaining  a  full  and  complete 
title  to  all  the  lands  included  within  the  boundaries  of  the  claim,  which  by  the 
location  are  withdrawn  from  sale  and  pre-em)>tion  ;  and  the  patent,  when  issued, 
relates  back  to  the  location,  and  is  not. a  distinct  grant,  but  the  consummation  of 
the  grant,  which  had  its  inception  in  the  location  of  the  claim ;  and  therefore  the 
land-oflicers  have  no  right  to  insert  in  the  patent  any  exceptions  or  reservations 
diminishing  or  curtailing  the  rights  acquired  by  the  location. 

6.  Same- Patent  to  Mining  Claim — Reservation  in,  Void. 

There  is  no  law  authorizing  the  United  States  land-offlce  to  exclude  from  a  min- 
ing-claim piftent  the  right  to  surface  ground ;  and  a  reservation  in  such  a  patent,  ex- 
cluding therefrom  the  right  to  all  lots,  blocks,  streets,  alleys,  houses,  and  munici- 
pal improvements  on  the  surface  of  the  claim,  is  necessarily  void. 

7.  Same — Conclusive  at  Law  as  to  Title. 

The  issuance  of  a  patent  to  a  quartz-lode  raining  claim  is  conclusive,  as  to  the 
title  to  the  land  within  its  limits,  upon  the  court  in  an  action  at  law. 

Appeal  from  district  court,  Deer  Lodge  county. 

Thirty-three  actions  in  ejectment.  Judgments  for  plaintiff  Murray.  De- 
fendants appeal. 

These  actions, called  the  "Smoke-house  Lode  Cases, "are  on  all  fours  with 
the  Silcer  BowM.  ct-  M,  Co:  v.  Clark,  5  Pac.  Rep.  570,  and  Talhott  v.  King, 
9  Pac.  Hep.  4-35.  The  facts  being  otherwise  sufficiently  stated  in  the  opinion, 
it  is  only  necessary  to  add  that  the  Smoke-house  mining  claim,  under  which 
the  plaintiff  claims,  was  located  in  1875,  and  it  is  not  disputed  that  all  acts 
requisite  to  maintain  title  were  performed  in  respect  thereof  up  to  the  is- 
suance of  the  patent  in  1881.  Application  for  the  Kutte  town-site  patent 
was  made  in  June,  1876,  and  the  final  entry  for  such  town-site  was  made  in 
July,  1876,  and  the  patent  issued  in  September,  1877.  The  exception  referred 
to  in  the  opinion  as  being  contained  in  the  Smoke-house  patent  was  as  fol- 
lows: *" Excepting  and  excluding,  however,  from  these  presents,  all  town- 
property  rights  upon  the  surface;  and  there  are  hereby  expressly  excepted 
and  excluded  from  the  same  all  houses,  buildings,  structures,  lots,  blocks, 
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streets,  alleys,  and  other  municipal  improvements  on  the  sui-face  of  the  above- 
described  premises  not  belonging  to  tlie  grantees  herein,  and  all  rights  neces- 
sary or  proper  to  the  occupation,  possession,  and  enjoyment  of  the  same." 
The  Butte  town-site  patent,  which  was  prior  in  date,  contained  the  following: 
"No  title  shall  be  hereby  acquired  to  any  mine  of  gold,  silver,' cinnabar,  or 
copper,  or  to  any  valid  mining  claim  or  possession,  held  under  existing  laws 
of  congress."  Judgment  was  given  in  each  case  for  plaintiff,  from  which 
defendants  appeal. 
Knowles  <£•  Forbis,  for  appellants.     W,  W,  Diaxm,  for  respondent. 

Wade,  C.  J.  The  foregoing  cases  are  actions  in  the  nature  of  ejectment, 
the  plaintiff  and  respondent  claiming  title  and  the  right  of  possession  under  the 
Smolte-house  quartz-lode  mining  claim,  issued  March  15, 1881,  and  the  defend- 
ants and  appellants  in  each  case  claiming  title  and  right  of  possession  under 
the  patent  of  the  Butte  town-site,  issued  on  the  twenty-sixth  day  of  Septem- 
ber, 1877.     These  causes  arise  under  the  same  patents,  and  in  every  material 

respect  are  similar  to  each  other,  and  to  the  case  of  Talbott  v.  King,  6  Mont. , 

S.  C.  9  Pac.  Bep.  434,  (decided  by  this  court  at  the  January  term,  1886,)  and 
are  parallel  to  the  case  of  Silver  Bow  if.  (£•  M.  Co.  v.  Clark,  5  Mont.  378,  S. 
C.  5  Pac.  Rep.  570,  (decided  by  this  court  at  the  January  term,  1885;)  but  as 
the  court,  under  the  act  of  congress  of  July  10,  1886,  has  been  reorganized 
since  these  decisions  were  rendered,  by  increasing  the  number  of  justices,  and 
by  the  appointment  of  two  ju&tices  who  did  not  take  a  part  in  those  decisions, 
"we  have  considered  the  questions  involved  herein  as  still  open,  and  as  if  pre- 
sented here  for  the  first  time. 

The  theory  of  the  decisions  in  the  case  of  Talbott  v.  King  and  in  the  case  of 
Silver  How  M.  dr  M.  Co.  v.  Clark  is  that  a  valid  location  of  a  quartz-raining 
claim  on  the  public  mineral  lands  of  the  United  States  is  a  grant  from  the 
government  to  the  locator  thereof,  and  carries  with  it  the  right,  by  a  compli- 
ance with  the  law,  of  obtaining  a  full  and  complete  title;  that,  after  such  a 
location,  the  lands  included  within  its  boundaries  are  withdrawn  fiom  sale 
and  pre-emption;  that  the  patent  relates  back  to  the  location,  and  is  the  con- 
summation of  the  grant,  which  by  the  location  had  its  inception;  that  a  valid 
location,  kept  alive  by  representation  and  a  compliance  with  law,  gives  to  the 
locator,  or  his  grantees,  the  right  to  the  exclusive  possession  and  enjoyment 
of  the  surface  of  the  claim  located ;  that  the  office  of  an  adverse  claim  is  to 
have  determined,  by  a  court  of  competent  jurisdiction,  the  right  to  such  posses- 
sion; that,  if  an  adverse  claim  is  not  made  at  the  time  and  in  the  manner  pre- 
scribed by  law,  the  same  is  thereafter  barred;  that  the  issuance  of  a  patent 
to  a  quartz-lode  mining  claim  is  conclusive  upon  the  court  in  an  action  at  law; 
that  the  discovery,  location,  marking,  and  bounding,  and  all  proceedings  up 
to  the  issuance  of  the  patents,  were  regular  and  as  required  bylaw;  that  it  is 
impossible,  under  a  patent  to  a  town-site,  to  acquire  any  interest  in  any  mine 
of  gold,  silver,  cinnabar,  or  copper,  or  in  any  valid  mining  claim  or  posses- 
sion, held  under  existing  laws ;  that,  as  to  any  such  mine  or  mining  claim  or 
possession,  a  patent  to  a  town-site  did  not  take  hold  of,  operate  upon,  or  in 
any  manner  affect  it;  that  an  exception  in  a  mining-claim  patent,  excluding 
therefrom  all  lots,  blocks,  streets,  alleys,  houses,  and  municipal  improvements 
on  the  surface  of  the  claim,  is  unauthorized  and  void;  that  an  exception  in  a 
town-site  patent,  excluding  from  its  operation  all  mines,  mining  claims,  and 
possessions  held  under  existing  laws,  is  an  exception  required  by  ttie  law, 
and  is  made  by  the  law  itself,  and  is  conclusive  upon  the  question  that  the 
government  did  not,  and  did  not  intend  by  such  town-site  patent  to,  convey 
any  valid  mine,  mining  claim,  or  possession  held  under  existing  laws. 

We  believe  that  the  theory  upon  which  the  cases  of  Talbott  v.  King  and 
Silver  Bow  M.  &  3/.  Co.  y'  Clark  were  decided,  is  correct,  and  the  decis- 
ions in  those  cases  are  hereby  approved  and  conlirmed. 

The  theory  of  appellants  seems  to  be  that  the  town-site  patent  conveys  all 
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the  grounds  included  within  the  boundaries  of  the  town-site,  regaidless  of 
prior  conveyances  to  other  parties;  tliat,  in  the  issuance  of  such  a  patent,  the 
officers  of  tiie  government  decided  that  the  grounds  within  the  boundaries  of 
the  town-site  were  not  valuable  for  mineral  purposes;  that  the  words  in  the 
patent  excluding  from  its  operation  all  mines,  mining  claims,  and  possessions 
held  under  existing  laws,  was  not  an  exception  that  excluded  any  lands  from 
the  Butte  town-site;  that  the  issuance  of  the  Smoke-house  patent  did  not  de- 
cide that  the  premises  embraced  therein  was  a  valid  mining  claim  and  posses- 
sion at  the  date  of  the  issuance  of  the  town-site  patent;  that,  if  the  failure  to 
contest  the  application  for  the  Smoke-house  patent  waived  all  rights  to  such 
mining  claim,  then  the  failure  of  the  Smoke-house  claimants  to  contest  the 
town-site  application  was  a  waiver  of  any  rights  to  the  grounds  embraced  in 
the  town-site  patent;  that  the  grant  derived  from  the  location  of  a  mining 
claim  is  an  independent  grant  from  that  derived  from  a  patent  to  the  same 
ground,  and  that  the  location  of  a  mining  claim  is  not  the  firet  step  towards 
the  obtaining  of  a  patent  for  such  claim ;  that  the  patent  issued  for  the  Smoke- 
house mining  claim  was  aii  adjudication  by  the  land  department  that  all  lots, 
blocks,  streets,  alleys,  etc.,  should  be  excepted  from  such  patent;  that  the 
grantees  accepted  the  patent  to  the  Smoko-house  mining  claim  with  those  ex- 
ceptions in  the  same,  and  are  bound  thereby;  that  the  applicants  were  not 
barred  from  proving  their  alleged  estoppel;  and  that,  as  both  these  parties 
claim  by  patents,  the  court  should  have  gone  back  of  the  patents,  and  deter- 
mined from  the  proof  who  had  the  better  right. 

We  do  not  think  the  acts  of  congress  in  relation  to  acquiring  title  to  min- 
ing claims  and  town-sites  warrant  or  uphold  this  theory  of  appellants.  Why 
should  the  court  have  .gone  behind  the  patents,  and  ascertained  from  the 
proofs  which  of  these  parties  had  the  better  right,  when  it  was  not  possible 
for  either  to  have  acquired  any  right  or  title  to  the  property  of  the  other  by 
virtue  of  his  patent?  Their  patents  do  not  cover  or  touch  the  same  property. 
By  the  express  terms  of  the  law,  and  by  the  express  terras  of  the  town-site 
patent,  all  valid  mines,  mining  claims,  and  possessions  held  under  existing 
laws  were  excluded  from  the  operation  of  that  patent.  At  the  time  of  the 
issuance  of  the  town-site  patent  in  1877.  the  Smoke-house  lociition  had,  for 
more  than  two  years,  been  a  valid  mining  claim  and  possession.  This  is  evi- 
denced by  the  subsequent  issuance  of  a  patent  for  such  mining  claim  in  pur- 
suance of  a  location  in  1875.  There  are  no  authorities  that  dispute  the 
doctrine  that  the  patent  relates  back  to  the  location,  and  protects  it.  The 
location  is  the  inception  of  the  grant,  of  which  the  patent  is  the  consumma- 
tion. The  government  does  not  go  through  the  performance  of  malcing  two 
grants  of  one  mining  claim  to  the  same  person,  or  to  his  successors  in 
interest 

The  Smoke-house  location,  being  a  valid  mining  claim  at  the  time,  was  ex- 
pressly excepted  from  the  operation  of  the  town-site  patent,  and  it  was  not 
possible  by  such  a  patent  to  have  obtained  any  interest  therein  or  title  thereto. 
There  is  no  conflict  between  a  town-site  patent  and  a  mining-claim  patent, 
and  can  be  none.  They  evidence  separate  and  distinct  grants,  and  cannot 
conflict  with  one  another.  The  one  conveys  a  mining  claim,  an  independent 
grant,  and  the  other  conveys  ground  for  a  town-site,  from  which,  by  the  law, 
all  valid  mining  claims  and  possessions  are  excluded.  Many  valuable  mines, 
mining  chiims.  and  possessions  are  held  and  owned  by  perfect  titles,  over 
which  town-sites  have  been  extended,  and  there  can  be  no  conflict  between 
them.  The  two  titles  take  hold  of  and  affect  property  that  is  entirely  sepa- 
rate and  distinct. 

The  officers  of  the  land  department  had  no  authority  to  convey  a  mining 
claim  by  the  issuance  of  a  town-site  patent,  and  no  authority  to  convey  a 
town-site  by  the  issuance  of  a  mining-claim  patent.  At  the  time  of  issuing 
the  town-site  patent,  they  had  no  authority  to  declare  tliat  the  Smoke-house  loca- 
tion was  not  a  valid  mining  claim  and  possession;  and,  having  no  such  au- 
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thority,  they  excluded  from  the  operation  of  the  town-side  patent  all  mines, 
milling  claims,  and  possessions,  as  the  law  required. 

But  it  is  said  that  tlie  patent  issued  for  the  Smoke-house  claim  wjis  an  adju- 
dication by  the  land  department  that  all  lots,  blocks,  streets,  and  alleys  should 
be  excepted  from  such  patent.  If  this  be  true,  then  the  land  department  can 
make  adjudications  without  authority  of  law.  The  Smoke-house  location 
carried  with  it  the  right  to  the  exclusive  possession  and  enjoyment  of  all  the 
surface  ground  included  within  the  boundaries  of  the  location.  This  right 
is  given  by  an  act  of  congress;  it  is  the  very  essence  and  substance  of  the 
title  to  quartz-mining  claims;  and,  having  a  valid  location,  this  title  and 
grant  cannot  lawfully  be  taken  away  or  def edited.  There  is  no  law  authoriz- 
ing the  land-officers  to  exclude  from  a  mining-claim  patent  the  right  to  such 
surface  ground,  and  consequently  any  attempt  to  do  so  is  necessarily  void. 
The  patentee  of  such  a  patent  is  entitled  to  wfiat  the  law  gives  him,  and  his 
rights  cannot  be  abridged  or  taken  from  him  by  the  unauthorized  or  unlawful 
acts  of  any  one.  There  is  no  force  in  the  proposition  that  the  land  department 
adjudicated  the  surface  ground  of  the  Smoke-house  patent,  or  that  the  grantees 
of  such  patent  are  bound  by  an  unlawful  exception.  Their  rights  are  defined 
by  the  law,  and  in  asserting  them  they  do  not  encroach  upon  any  rights  ac- 
Cjjuired  by  the  town-site  patent. 

And  now.  why  should  the  owners  of  the  Smoke-house  location  have  filed 
an  adverse  claim  to  the  application  for  the  town-site  patent?  They  knew 
that  the  town-site  patent,  when  issued,  would  exclude  from  its  operation  all 
valid  mines,  raining  claims,  and  possessions,  and  therefore  they  had  no  ad- 
verse claim.  They  could  not  object  to  the  issuance  of  tlie  town-site  patent,  for 
it  could  not  interfere  with  or  in  any  manner  affect  the  Smoke-house  location. 
Suppose  they  luid  filed  an  adverse  claim,  they  would  have  been  informed  that 
they  were  meddling  with  what  did  not  concern  them.  They  would  have 
been  told  that  tfie  town-site  patent,  when  issued,  could  not  touch  the  Smoke- 
house location. 

But  it  is  contended  that,  if  it  was  not  necessary  for  the  Smoke-house  own- 
ers to  make  an  adverse  claim  to  the  town-site  application,  therefore  the  town- 
site  claimants  were  in  like  manner  relieved  from  filing  their  adverse  claims 
to  the  Smoke-house  application  for  a  patent.  It  is  also  said  that  the  town- 
site  claimants  were  the  owners  by  the  patent  at  the  time  the  Smoke-house  ap- 
plication for  a  patent  wfis  made,  and,  having  a  patent,  they  were  relieved 
from  making  any  adverse  claim  to  the  Smoke-house  application.  It  is  also 
argued  that  adverse  claims  to  applications  for  patents  to  mining  claims  can 
only  be  made  by  those  who  claim  some  interest  in  the  property  as  a  mining 
claim,  and  therefore  that  those  who  claimed  the  surface  grpundof  the  Smoke- 
house location,  for  the  purpose  of  lots,  blocks,  streets,  and  alle}'s,  were  re- 
lieved from  the  necessity  of  making  an  adverse  claim  to  the  Smoke-house  ap- 
plication. It  does  not  follow  that  because  the  Smoke-house  owners  were  not 
required  to  make  an  adverse  claim  to  the  town-site  application  for  a  patent, 
therefore  that  the  town-site  owners' were  relieved  from  making  adverse  claim 
to  the  Smoke-house  application.  The  town-site  api)lication  was  not  adverse 
to  the  Smoke-house  location ;  but  the  Smoke-house  application  for  a  patent, 
which  was  the  assertion  of  a  right  to  the  exclusive  possession  and  enjoyment 
of  the  surface  ground  included  within  the  boundaries  of  the  location,  called 
upon  every  one  claiming  any  interest  in  the  surface  ground  to  set  up  their 
adverse  claim.  And  the  mere  fact  that  the  town-site  claimants  held  under  a 
patent  from  which  all  valid  mining  claims  and  possessions  are  excluded,  did 
not  relieve  them  from  setting  up  their  adverse  claim. 

Claimants  under  a  town-site  patent  are  not  relieved  from  making  an  ad- 
verse claim,  if  they  have  one,  to  an  application  for  a  patent  to  a  mining  claim 
within  the  boundaries  of  the  town-site.  In  such  a  case  both  parties  would 
claim  the  exclusive  right  to  the  possession  and  enjoyment  of  the  ground, — 
the  one  by  his  discovery  and  location  of  a  mining  claim,  the  other  by  virtue 
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of  his  deed  from  the  probate  judge,  fl  there  had  been  no  discovery,  or  no 
lociition  according  to  law,  an  adverse  claim  by  the  lot-owner  would  have 
shown  this  condition,  and  defeated  the  application  for  a  patent;  and  when 
this  application  was  made,  was  the  time  for  the  town-site  claimant  to  make 
known  his  adverse  claim;  and  if,  by  his  laches  or  neglect,  he  permitted  the 
statutory  time  to  pass,  he  thereby  lost  his  right. 

The  opinion  of  Mr.  Justice  Field  in  the  case  oif  Deffehack  v.  Hawke,  115 
U.  S.  392,  S.  C.  6  Sup.  Ct.  Rep.  95,  rendered  in  the  supreme  court  of  the  United 
States  at  the  October  term,  1885,  is  instructive,  and  covers  many  of  the  points 
and  propositions  in  the  cases  before  us.  In  that  case  the  plaintiff  relied  upon 
a  patent  of  the  United  States  for  the  land  in  controversy,  issued  under  the 
laws  for  the  sale  of  mineral  lands.  The  defendant  set  up  as  ground  for  equi- 
table relief,  against  the  enforcement  of  the  rights  of  the  plaintiff,  under  the 
patent,  that  his  grantor  occupied  the  land  as  a  lot  in  the  town-site  of  Dead- 
wood,  and  made  improvements  thereon,  before  the  plaintiff  claimed  it  as  min- 
ing ground,  or  took  proceedings  to  procure  a  title.  The  defendant  therefore 
denied  the  right  of  the  plaintiff  to  acquire  the  premises  as  a  mining  claim  on 
the  town-site,  and  he  also  contended  that,  if  the  plaintiff  had  that  right,  the 
patent  issued  to  him  should  have  contained  reservations  excluding  from  its 
operation  the  buildings  and  improvements  of  the  defendant,  and  whatever  was 
necessary  for  their  use  and  enjoyment. 

In  deciding  the  case  Justice  Field  said:  "In  the  present  case  there  is  no 
dispute  as  to  the  mineral  character  of  the  land  claimed  by  the  plaintiff.  It  is 
upon  the  alleged  prior  occupation  of  it  for  trade  and  business,  the  same  being 
within  the  settlement  or  town-site  of  Deadwood,  that  the  defendant  relies  as 
giving  him  a  better  right  to  the  property.  But,  the  title  to  the  land  being 
in  the  United  States,  its  occupation  for  trade  or  business  dixl  not  and  could 
not  initiate  any  right  to  it,  the  same  being  mineral  land,  nor  delay  proceed- 
ings for  the  acquisition  of  the  title  under  the  laws  providing  for  the  sale  of 
lands  of  that  character.  And  those  proceedings  had  gone  so  far  as  to  vest  in 
the  plaintiff  a  right  to  the  title  before  any  steps  were  taken  by  the  probate 
judge  of  the  county  to  enter  the  town-site  at  the  local  land-oflSce.  The  com- 
plaint alleges,  and  the  answer  admits,  that  on  the  twentieth  day  of  Novem- 
ber, 1877,  the  plaintiff  applied  to  the  United  States  land-office  at  Deadwood 
to  enter  the  land  as  a  placer  mining  claim,  and  that  on  the  thirty-first  day  of 
January,  1878,  he  did  enter  it  as  such,  by  paying  the  government  price  there- 
for. No  adverse  claim  Was  ever  filed  with  the  register  and  receiver  of  the 
local  land-office,  and  the  entry  was  never  canceled  nor  disapproved  by  the 
offlcei-s  of  the  land  department  at  Washington." 

Here  is  a  recognition  of  the  doctrine  that  lot-owners  in  a  town-site,  even 
though  the  town-site  entry  had  not  been  perfected,  should  have  filed  their 
advei-se  claims,  if  any  they  had,  to  the  application  for  a  patent  to  mining 
ground,  and  that  their  failure  so  to  do  barred  their  right. 

Justice  Field  continues:  "The  right  of  the  government,  therefore,  passed 
to  him;  and,  though  its  deed,  that  is,  its  patent,  was  not  issued  to  him  until 
January  31,  1882,  the  certificate  of  purchase,  which  was  given  to  him  upon 
the  entry,  was,  so  far  as  the  acquisition  of  title  by  any  other  party  wjis  con- 
cerned, equivalent  to  a  patent.  It  was  not  until  the  twenty-eighth  of  July 
following  that  the  probate  judge  entered  the  town-site.  The  land  had  then 
ceased  to  be  the  subject  of  sale  by  the  government.  It  was  no  longer  its 
property.  It  held  the  legal  title  only  in  trust  for  the  holder  of  the  certificate. 
Witherspoon  v,  Daiioaii,  4  Wall.  210,  218.  AVhen  the  patent  was  subse- 
quently issued,  it  related  back  to  the  inception  of  the  right  of  the  patentee." 

And  so  we  say  that,  by  the  location  of  the  Smoke-house  claim,  the  ground 
included  within  its  boundaries  ceased  to  be  the  subject  of  sale  by  the  govern- 
ment. It  Wixs  no  longer  the  property  of  the  government.  It  held  the  legal 
title  in  trust  for  the  locator  of  the  claim,  or  his  grantees;  and,  when  the  pat- 
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ent  was  subsequently  issued,  it  related  back  to  the  inception  of  the  right  of 
the  patentee,  which  was  the  location  of  the  claim. 

Speaking  of  reservations  and  exceptions  of  municipal  improvements  in  a 
patent  to  a  mining  chiim,  Justice  Field  fuUy'justifies  all  we  have  said  on 
that  subject.  His  language  is  as  follows:  **The  position  that  the  patent  to 
the  plaintiff  should  have  contained  a  reservation,  excluding  from  its  opera- 
tion all  buildings  and  improvements  not  belonging  to  him,  and  all  rights 
necessary  or  proper  to  tlie  possession  and  enjoyment  of  the  same,  has  no  sup- 
port in  any  legislation  of  congress.  The  land-officers,  who  are  merely  agents 
of  the  law,  had  no  authority  to  insert  in  the  patent  any  other  terms  than  those 
of  conveyance,  with  recitals  showing  a  compliance  with  the  law,  and  the  con-, 
ditions  which  it  prescribed.  The  patent  of  a  placer  mining  claim  carries  with 
it  the  title  to  the  surface  included  within  the  lines  of  the  mining  location,  as 
well  as  to  the  land  beneath  the  surface." 

Speaking  of  the  possibility  of  acquiring  title  to  a  mineral  claim  by  virtue  of 
a  town-site  patent.  Justice  Field  continues:  "While  we  hold  that  a  title  to 
known  valuable  mineral  land  cannot  be  acquired  under  the  town-site  laws, 
and  therefore  could  not  be  acquired  to  the  land  in  controversy  under  the  entry 
of  the  town-site  of  Dead  wood  by  the  probate  judgeof  the  county  in  which  the 
town  is  situated,  we  do  not  mean  to  be  understood  as  expressing  any  opinion 
against  the  validity  of  the  entry,  so  far  as  it  affected  property  other  than  min- 
eral lands,  if  there  were  any  such  at  the  time  of  the  entry." 

That  is  equivalent  to  saying,  what  we  have  already  said  in  this  decision, 
that  the  town-site  patent  took  hold  of  the  non-mineral  lands  included  within 
its  limits,  but  did  not  touch  or  in  any  manner  affect  the  mining  claims  therein; 
and  hence  that  the  patent  to  the  Butte  town-site  did  not  affect  the  Smoke- 
house location;  and,  further,  that  there  is  not  and  cannot  be  any  conflict  be- 
tween a  town-site  and  a  mining-claim  patent. 

The  decision  of  Justice  Field  continues:  "The  act  of  congress  relating 
to  town-sites  recognizes  the  possession  of  mining  claims  within  their  limits; 
and  in  Steel  v.  Smelting  Co.,  etc,  106  U.  S.  447,  [S.  C.  1  Sup.  Ct.-  Rep.  389,]  we 
said  that  *  lands  embraced  within  a  town-site  on  the  public  domain,  when  un- 
occupied, is  not  exempt  from  location  and  sale  for  mining  purposes;  its  ex- 
emption is  only  from  settlement  and  sale  under  the  pre-emption  laws  of  the 
United  States.  Some  of  the  most  valuable  mines  in  the  country  are  within 
the  limits  of  incorporated  cities,  which  have  grown  up  on  what  was,  at  its 
first  settlement,  part  of  the  public  domain;  and  many  of  such  mines  were  lo- 
cated and  patented  after  a  regular  municipal  government  had  been  estab- 
lished.' It  would  seem,  therefore,  that  the  entry  of  a  town-site,  even  though 
within  its  limits  mineral  lands  are  found,  would  be  as  important  fx)  the  occu- 
pants of  other  lands  as  if  no  mineral  lands  existed.  Nor  do  we  see  any  injury 
resulting  therefrom,  nor  any  departure  from  the  policy  of  the  government; 
the  entry  and  the  patent  being  inoperative  as  to  all  lands  known  at  the  time 
to  be  valuable  for  their  minerals,  or  discovered  to  be  such  before  their  occupa- 
tion or  improvement  for  residences  or  business  under  the  town-site  title." 

In  the  case*  of  Sparks  v.  Pierce,  115  U.  S.  412,.  S.  0.  6  Sup.  Ot.  Rep.  102, 
it  is  said  that  a  patent  to  a  mineral  claim  is  itself  evidence  that  all  the  re- 
quirements of  the  law  for  its  sale  have  been  complied  with. 

And  so  the  smoke-house  patent  was  itself  evidence  that,  in  the  discovery, 
the  location  of  the  claim,  and  in  all  proceedings  up  to  the  issuance  of  the 
patent,  the  law  had  been  complied  with.  The  Smoke-house  location  was 
known  to  exist  before  the  town-site  entry.  This  patent  related  back  to  the 
location  in  1875,  and  fixes  the  mineral  character  of  the  claim  at  that  time, 
and  at  all  subsequent  times,  up  to  the  date  of  the  issuance  of  the  patent  in 
1881.  It  was,  therefore,  a  valid  mining  claim  and  possession  in  1877,  when 
the  town-site  patent  was  issued,  and  necessarily  excepted  therefrom. 

The  judgment,  in  each  of  the  foregoing  cases  is  hereby  affirmed,  with  costs. 
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(6  Mont.  409) 

King  and  others  v.  Thomas  and  others.    Same  v,  McCauley  and  others. 
Same  v.  Kingsbury  and  others. 

{Supreme  Court  of  Montana.    January  21,  1887.) 

1.  Miking  Claim— Silver  King  Mining  Claim  — Not  Affected  by  Bdtte  Town-Siti 

Patent. 

The  facts  being  on  all  fours  with  the  facts  hi  J/"«rmt/  v.  Bnol,  ante,  858,  both  as  to 
the  town-site  patent  and  the  mineral  patent,  held^  following  those  cases,  that  the 
town-site  patent  to  Butte  City  does  not  cover  the  mineral  ground  included  within 
the  limits  of  the  Silver  King  lode,  but  that  the  said  lode  is  expressly  reserved  from 
the  operation  of  the  same  by  the  terms  of  the  patent  itself,  and  by  the  act  of  con- 
gress, and  that  the  exceptions  made  by  the  mineral  patent  are  unauthorized  by  luw, 
and  void,  and  that  the  Silver  King  patent  conveys  a  perfect  title  to  the  surface 
ground  in  controversy,  to  which  the  defendants  have  no  claim  whatever. 

2.  Same— Statute  op  Limfxations— Mining  Claim— Issue  op  Patent. 

The  statute  of  limitations  cannot  run  against  a  mining  claim  until  the  yiatent 
thereto  has  been  issued,  any  state  or  territorial  l^slation  to  the  contrary  notwith- 
standing. 

Appeal  from  difitrict  court,  Silver  Bow  county. 

Three  actions  in  ejectment.  Judgments  for  plaintiffs  King  and  others. 
Defendants  appeal. 

Knowles  d*  ForbUt  for  Thomas  and  others,  appellants.  Wm.  Scallon,  for 
King  and  others,  respondents. 

McLeary,  J.  These  three  cjises  were  argued  and  submitted  together,  and 
really  involve  the  same  questions,  except,  in  the  last  case,  the  defendants, 
Kingsbury  and  others,  do  not  in.sist  on  the  statute  of  limitations,  having  of- 
fered no  evidence  in  support  of  tJiat  plea. 

The  facts  may  be  biiefly  stated  as  follows:  The  application  for  the  Butte 
town-site  patent  was  made  on  the  tenth  day  of  June,  187t),  and  the  final  en- 
try for  such  town-site  was  made  on  the  twenty-fifth  day  of  July,  1876,  and 
the  town-site  patent  was  issued  upon  such  application  and  entry,  and  was 
dated  September  26,  1877.  The  respondents  claim  title  to  the  premises  in 
controversy  under  apd  by  virtue  of  the  Silver  King  quartz-lode  loealion,  made 
on  the  fourteenth  day  of  March,  1877,  and  upon  which  location  patent  was 
issued  on  the  thirteenth  day  of  September,  1881.  The  land  in  question  is 
covered  by  the  Silver  King  quartz-lode  claim,  and  lies  within  the  corporation 
and  town-site  of  Butte,  and  is  laid  off  in  streets  and  alleys,  lots  and  blocks; 
and  some  of  the  lots  are  improved,  and  have  been  occupied  since  the  years 
1878  and  1881.  The  court  below,  after  a  trial  by  jury,  and  verdict  for  the 
plaintiffs,  rendered  judgment  for  the  plaintiffs,  and  from  this  judgment  the 
defendants  appeal. 

The  questions  raised  in  the  court  below,  and  in  this  court,  are  the  follow- 
ing: Firsts  what  is  the  proper  construction  of  the  patent  for  the  town-site 
of  ButteV  Second,  what  is  the  proper  construction  of  the  patent  of  the  Sil- 
ver King  quartz-lode  mining  claim  V  Third,  had  the  defendant  the  right  to 
prove,  by  extrinsic  evidence,  that  the  lands  embraced  within  the  boundaries 
of  the  town-site  patent  were  not  mineral  in  their  character?  Fourth,  if  the 
defendants  have  not  a  good  title,  under  the  town-site  patent,  have  they  had 
possession  of  the  premises  long  enough  to  bar  the  action  under  the  statute  of 
limitations? 

The  construction  of  the  town-site  patent  and  the  mineral  patent  may  be 
considered  together;  and  for  a  correct  interpretation  of  them  it  is  scarcely 
necessary  to  do  more  than  to  refer  to  the  opinion  of  this  court,  just  read  in  the 
cases  of  Murray  v.  Bw)l,  ante,  858,  and  the  32  other  cases,  commonly  called  the 
*^ Smoke-house  Lode  Cases. "  In  thai  opinion,  the  whole  case,  in  all  its  branches, 
has  been  carefully  reconsidered,  and  the  case  of  Silver  Bow  M,  dh  M,  Co.  v. 
v.l2p.no.l8— 55 
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Clark,  5  Mont.  406,  S.  C.  5  Pac.  Rep.  570,  and  the  case  of  Talhott  v.  King,  9 
Pac.  Rep.  434,  have  been  carefully  reviewed. 

In  the  cases  of  Defeback  v.  Hawke,  115  U.  S.  392,  S.  C.  6  Sup.  Ct.  Rep. 
95,  and  Sparks  v.  Fierce,  115  U.  S.  412,  S.  C.  6  Sup.  Ct.  Rep.  102,  in  which 
the  same  doctrines  are  announced,  have  been  carefully  compared  with  the 
cases  cited  from  the  previous  decisions  of  this  court,  and  it  is  believed  that  the 
Montana  cases  have  been  virtually  sustained  by  the  supreme  court  of  the 
United  States.  The  town-site  patent,  in  all  these  cjises  referred  to,  as  liereto- 
fore  decided  by  this  court,  is  the  same, — ^that  of  the  city  gf  Butte.  The  min- 
eral patents,  being  those  of  the  Pawnbroker  lode  and  the  Smoke-house  lode, 
are  entirely  similar  to  that  of  the  Silver  King  lode.  Then  the  conclusion  in- 
evitably follows  that  the  town-site  patent  does  not  cover  the  mineral  ground 
included  within  tlie  limits  of  the  Silver  King  lode,  but  that  the  same  is  ex- 
pressly reserved  from  the  force  of  the  same  by  the  terms  of  the  patent  itself, 
and  by  the  act  of  congress,  and  that  the  exceptions  made  by  the  mineral 
patent  are  unauthorized  by  law,  and  void,  and  that  the  Silver  King  patent 
conveys  a  perfect  title  to  the  surface  ground  in  controversy,  to  which  appel- 
lants have  no  claim  whatever. 

Ought  the  court  to  have  permitted  the  defendants,  who  are  here  appellants, 
to  prove  by  extrinsic  evidence  that  the  lands  embraced  within  the  tow^n-site 
patent  were  not  mineral  in  their  cliaracter?  All  the  cases  hereinbefore  cited 
decide  this  question  in  the  negative.  If  this  fact  could  have  been  proven,  the 
time  to  make  such  proof  was  before  the  patent  to  the  mining  claim  was  is- 
sued. This  fact  had  to  be  determined  by  the  proper  authorities  before  the 
patent  could  be  issued;  and  having  once  been  determined,  and  the  mining 
patent  issued,  that  document  is  conclusive  evidence  of  the  mineral  character 
of  the  lands  which  are  included  within  its  limits.  This  question,  since  the 
decision  of  the  Patimhroker  Case  in  1885,  (5  Mont.  406,  and  5  Pac.  Rep.  570,) 
has  not  been  an  open  one  in  tliis  territory.  We  do  not  feel  inclined  to  disturb 
that  decision,  and  those  which  have  confirmed  it  on  this  point. 

This  brings  us  to  the  fourth  question,  which  is  the  statute  of  limitations. 

It  is  insisted  by  the  appellants  that  the  statute  of  limitations  began  to  run 
with  the  issuance  of  the  patent  for  the  town-site  of  Butte,  on  the  twenty-sixth 
of  September,  1877.  It  is  contended  by  the  respondents  that  the  statute  of 
limitations  did  not  begin  to  run  until  the  issuance  of  the  patent  for  the  Silver 
King  mine,  on  the  thirteenth  day  of  September,  1881.  The  complaints  were 
filed  on  the  tenth  day  of  September,  1885,  and  the  statute  of  limitations  runs 
in  five  years.  Rev.  St.  Mont.  div.  1,  tit.  3,  ec.  1,  2,  pp.  45,  46.  So  that  it 
appears  that,  if  the  position  insisted  upon  by  the  appellants  is  correct,  the  ac- 
tion is  barred;  and,  on  the  contrary,  if  that  assumed  by  the  respondents  is 
correct,  the  running  of  the  statute  was  arrested  in  time  by  the  filing  of  the 
TMit.  The  appellants  also  claim  that  the  statute  of  limitations  was  set  in  mo- 
tion by  the  location  of  the  mining  claim,  which,  as  we  have  seen,  was  on  the 
fourteenth  of  March,  1877,  and  accordingly  that  the  action  Avas  barred.  Ap- 
pellants Thomas  and  others  offered  to  prove  possession  of  the  land  in  contro- 
versy since  1878.  Appellants  McCauley  and  others  offered  to  prove  possession 
of  the  land  in  controversy  since  1881.  As  has  been  heretofore  stated,  the  ap- 
pellants Kingsbury  and  others  do  not  claim  under  the  statute  of  limitations, 
having  offered  no  evidence  under  that  plea. 

The  evidence  offered  by  the  defendants  McCauley  and  others  is  not  suffi- 
cient, since  occupation  since  the  year  1881  would  not  be  long  enough  to  bar 
an  action  commenced  in  1885,  (Rev.  St.  div.  1,  §§  33-36;)  so  the  position 
assumed  by  the  appellants  applies  only  to  the  first  case,  and  in  belialf  of 
Thomas  and  others. 

Did  the  statute  of  limitations  begin  to  run  with  the  issuance  of  the  town- 
site  patent?  Tlipt  patent,  as  before  stated,  contains  the  following  express 
reservation:  "Xo  title  shall  hereby  be  acquired  to  any  i^ine  of  gold,  silver. 
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cinnabar,  or  copper,  or  to  any  valid  mining  claim  or  possession  held  under 
existing  laws  of  congress."  '  The  Silver  King  location  was  a  "valid  mining 
claim,  held  under  existing  laws  of  congress,"  and  was,  by  the  very  terms  of 
the  town-site  patent,  excluded  from  its  operation  and  effect.  Then,  certainly, 
as  to  this  mining  ground,  the  town-site  patent  could  not  afford  a  basis  for  the 
statute  of  hmitations,  nor  set  the  same  in  motion. 

The  cases  referred  to  by  counsel  for  appellant  on  this  point  {Meehan  v. 
Forsyth,  24  How.  175;  Dredge  v.  Forsyth,  2  Black,  563)  are  not  analogous  to 
the  case  at  bar.  In  one  of  these  cases  the  supreme  court  says:  "Fee-simple 
title  is  granted  to  the  patentee,  and  his  heirs,  of  the  described  tract,  to  have 
and  to  hold  the  same,  together  with  all  the  rights,  privileges,  immunities, 
and  appurtenances,  subject,  however,  to  the  rights  of  any  and  all  persons 
claiming  under  the  before-mentioned  acts  of  congress.  Looking  at  the 
language  of  the  patent,  it  is  clear  that  the  saving  clause  was  designetl  merely 
to  exonerate  the  United  States  from  any  claim  of  the  patentee,  or  his  assigns, 
in  the  event  that  any  other  person  should  prove  a  superior  title."  2  Black, 
570. 

This  is  not  the  case  here.  The  mining  ground  is  expressly  excluded  from 
the  force  and  effect  of  the  patent,  not  only  by  the  language  of  the  patent  itself, 
but  also  by  the  act  of  congress.  Rev.  St.  U.  S.  §  2392.  But  the  respondents 
appear  to  be  correct  in  the  position  that  the  statute  of  limitations  did  not 
begin  to  run  until  the  issuance  of  the  raining  patent.  The  statute  of  the 
territorial  legislaturecannot  interfere  with  "the  primary  disposal  of  the  soil," 
(Rev.  St.  U.  S.  §  lo51 ;)  and  it  is  for  this  reason  that  it  has  been  held  in  so  many 
cases  that  the  patent  must  issue  before  the  statute  of  limitations  is  set  in 
motion. 

In  a  well-considered  case,  the  supreme  court  of  the  United  States  says: 
"VV^ith  respect  to  the  public  domain,  the  constitution  vests  In  congi'ess  the 
power  of  disposition,  and  the  making  of  all  needful  rules  and  regulations.  That 
;)ower  is  subject  to  no  limitations.  Congress  lias  the  absolute  right  to  pre- 
scribe the  times,  the  conditions,  and  the  modes  of  transferring  this  property, 
or  any  part  of  it,  and  to  designate  the  persons  to  whom  the  transfer  shall  be 
made.  No  state  legislation  can  interfere  with  this  right,  or  embarrass  its 
exercise;  and,  to  prevent  the  possibility  of  any  interference  with  it,  a  pro- 
vision has  usually  been  insert<*d  in  the  compacts  by  which  new  states  have 
been  admitted  into  the  Union  that  such  interference  with  the  primary  dis- 
posal of  tLe  soil  of  the  United  States  shall  never  be  made.  Such  provision 
was  inserted  in  the  act  admitting  Missouri,  and  it  is  embodied  in  the  present 
constitution,  with  the  further  clause  that  the  legislature  shall  not  also  inter- 
fere •  with  any  regulation  that  congress  may  find  necessary  for  securing  the 
title  in  such  soil  to  the  bona  fide  purchasers.'  The  same  principle  which  for- 
bids any  state  legislation  interfering  with  the  po\/er  of  congress  to  dispose  of 
the  public  property  of  the  United  State",  also  forbids  r.ny  legislation  depriving 
the  grantees  of  the  United  States  of  the  possession  of  and  enjoyment  of  the 
property  granted,  by  reason  of  any  delay  in  the  transfer  of  the  title  after  *he 
initiation  of  proceedings  for  its  acquisition.  The  consumma.ion  of  the  title 
is  not  a  matter  which  the  grantees  can  control,  but  one  which  rests  entirely 
with  the  government.  With  the  legal  title,  when  transferred,  goes  the  right 
to  possess  and  enjoy  the  land;  and  it  would  amount  to  a  denial  of  the  power 
of  disposal  in  congress,  if  these  benefits,  which  should  follow  upon  the  ac- 
quisition of  title,  could  be  forfeited,  because  they  were  not  asserted  before 
that  title  was  issued."  Gibson  v.  Chouteau^  13  Wall.  99,  100.  The  same 
doctrine  is  announced  and  referred  to  in  the  following  ciuses:  Henshaw  v. 
Bissell,  18  Wall.  269,  270;  Manly  v.  Howlett,  55  Cal.  98;  Hagary.  Speck, 
48  Cal.  408;  Gardiner  v.  Miller,  47  Cal.  570. 

The  authorities  above  cited  settled  the  proposition  of  the  appellants,  that 
the  statute  began  to  run  against  the  mining  claim  from  its  location,  and  de- 


Digitized  by 


Google 


868  PACIFIC  BEPORTEE.  [CSal. 

cided  it  adversely  to  the  position  assumed.  The  law  imposes  on  the  minei 
certain  duties  and  obligations  necessary  to  be  performed  before  a  patent  can 
issue,  and  certain  delays  are  indispensable  in  the  performance  of  these  prelim- 
inary requisites;  and  after  all  has  been  done  that  can  be  done  by  the  mining 
claimant,  the  consummation  of  the  title  rests  entirely  with  the  government 
For  these  very  sufficient  reasons  the  statute  of  limitations  does  not  begin  to 
run  against  him  from  the  date  of  his  location,  but  only  after  the  patent  has 
issued,  and  the  government  has  finally  disposed  of  the  soil,  and  the  miner  has 
become  the  absolute  owner  thereof.  Then  the  appellants  cannot  claim  to  de- 
feat this  action  on  the  plea  of  the  statute  of  limitations. 

The  judgment  of  the  district  court  having  been  rendered  in  full  accord 
with  the  former  decisions  of  this  court,  and  being  in  all  things  correct  in 
principle,  it  is  in  each  case  hereby  affirmed. 


(71  Cal.  686) 

In  re  Mahon,  Judge,  and  another.    (Xo.  20,255.) 
{Supreme  Court  of  Oalifomia,    Januii.y  24,  1887.) 

1.  Appeal— Proceedings  aptbb  Remand — Modifying  Judgment. 

When,  by  order  of  the  supreme  court  of  California,  the  superior  court  has  been 
directed  to  enter  a  judgment,  and,  upon  return  of  the  cause,  a  judgment  has  been 
inadvertently  entered  which  does  not  accord  with  the  directions  of  the  supreme 
court,  tlie  superior  court  has  power  to  amend  such  judgment  so  as  to  make  tt  con- 
form to  the  supreme  court's  order. 

2.  Same— Discretion  op  Judge  op  Lower  Court— Contempt. 

When  the  direction  of  the  supreme  court  to  the  superior  court  to  enter  a  judg- 
ment is  not  specific,  but  leaves  room  for  the  exercise  of  any  discretion  in  the  court 
below,  that  court  has  a  judicial  power  to  determine  whether  an  order  as  entered 
does  or  does  not  conform  to  the  direction  of  the  supreme  court  Foran  error  in  de- 
ciding that  a  judgment  does  not  accord  with  the  direction  of  the  supreme  court,  a 
judge  of  tlie  superior  court  cannot  be  lield  as  for  a  contempt. 

In  bank.  Application  for  order  to  show  cause  why  respondents  should  not 
be  punished  for  contempt. 

Proceedings  to  punish  E.  B.  Mahon,  superior  judge  of  Martin  county,  Cali- 
fornia, and  his  clerk,  for  cbntempt  in  not  entering  interest  on  a  judgment  in 
compliance  with  the  order  of  the  supreme  court  in  the  case  of  McCue  v.  Tun- 
stead,  65  Cal.  507;  S.  C.  4  Pac.  Eep.  510.  The  order  directed  the  court  be- 
low "to  enter  judgment  in  favor  of  plaintiff  on  the  findings."  Judgment 
was  rendered  and  caused  to  be  entered  for  the  possession  of  the  property  in 
dispute,  or  its  value,  81,000,  together  with  damages  for  its  detention  since 
the  date  of  said  findings,  "or  interest  on  said  value  in  the  sum  of  ^90,  and 
costs."     Upon  motion,  an  order  modifying  this  judgment  was  made. 

Jds.  S.  McCtie,  for  petitioner.    B.  B.  Mahon,  in  pro,  per.,  for  respondents. 

By  the  Court.  On  the  first  appeal  in  McCue  v.  Tunstead  tlie  order  of 
this  court  did  not  lay  down,  in  precise  terms,  the  judgment  to  be  entered 
in  the  court  below.  It.  however,  determined  that  the  plaintiff  was  entitled 
to  a  judgment,  and  (read  in  the  light  of  the  opinion)  that  the  horse,  the  sub- 
ject of  the  action,  was  exempt  from  execution.  In  other  respects  the  form 
or  scope  qf  the  judgment  was  left  to  the  court  below,  witii  the  limitation  that 
it  must  be  a  judgment  "upon"  or  one  supported  by  the  findings.  The  super 
rior  court  was  referred  to  the  findings,  was  called  on  to  ascertain  what  they 
were,  and  judicially  to  interpret  them.  Tliis  examination  and  interpretation 
of  the  findings,  and  the  determination  of  the  conclusions  of  law  to  be  declared 
from  them,  involved  the  judicial  function,  and  made  the  direction  of  this  court 
something  very  different  from  -i  merely  ministerial  duty  imposed  upon  an 
ciBcer. 

When,  by  order  of  this  court,  the  superior  court  has  been  directed  t  enter 
a  judgment,  and,  upon  return  of  the  cause,  a  judgment  has  been  iniwivertently 
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entered  which  does  not  accord  with  the  direction  of  the  supreme  court,  there 
can  be  no  doubt  that  the  superior  court  has  power  to  amend  such  judgment 
so  as  to  make  it  conform  to  our  older.  And  when  the  direction  is  not  specific, 
but  leaves  room  for  the  exercise  of  any  discretion  in  the  court  below,  that 
court  has  a  judicial  power  to  determine  whether  an  order  as  entered  does  or 
does  not  conform  to  the  direction  of  this  coui-t.  For  an  error  in  deciding  that 
a  judgment  does  not  accord  with  the  direction  of  this  court,  the  judge  cannot 
and  ought  not  to  be  held  as  for  contempt. 

Moreover,  the  modification  of  the  judgment  of  which  the  plaintiff  herein 
complains  was  an  amendment  which,  to  the  extent  of  the  change,  made  it 
conform  to  the  order  of  this  court.  In  McOue  v.  Tunstead,  65  CaJ.  507,  S.  G. 
4  Pac.  Bep.  510,  it  was  directed  that  the  court  below  "enter  judgment  for  the 
plaintiff  upon  the  findings."  This  mandate  was  not  obeyed  in  the  first  in- 
.stance,  since  there  was  no  finding  on  which  could  be  based  that  part  of  the 
judgment  which  provided  for  damages  for  the  detention  of  the  property  since 
the  date  of  the  findings,  "or  interest  on  said  value  in  the  sum  of  $490,"  etc. 
There  is  a  finding  that  the  plaintiff  had  taken  possession  of  the  horae,  and  re- 
tained possession  up  to  the  trial,  and  there  is  no  finding  that  he  had  suffered 
any  damage  by  reason  of  the  detention  of  the  property  prior  to  its  recapture. 

It  is  clear,  from  what  has  been  said,  that  the  clerk  of  the  superior  court 
was  not  guilty  of  contempt. 

Ordered  that  the  proceedings  as  for  contempt  be  dismissed. 


NoBMANN  V.  Superior  Court  of  San  Francisco.    (No.  11,809.) 

{Supreme  Court  of  QUifomia,    February  9,  1887.) 

Appeal— Undebtaking — Orantimo  Time  to  File  New  Undertaking. 

Upon  appeal  to  the  superior  court,  where  an  insufficient  undertaking  had  been 
filed  in  time,  and,  upon  motion  to  dismiss,  the  court  ^ranted  appellant  leave  to  file 
a  suflacient  undertaking  within  five  days,  held,  that  the  superior  court  had  power 
to  make  the  order  authorizing  appellaut  to  file  a  new  undertaking  in  lieu  of  the  in- 
suflQcient  undertaking;  following  Qray  v.  Superior  Courts  61  Cal.  337. 

In  bank.     Application  for  writ  of  prohibition. 

/.  /.  Coffey,  for  petitioner.     W,  B,  Daingerflsld^  for  respondent. 

By  the  Court.  Application  for  a  writ  to  prohibit  said  court  from  further 
hearing  of  the  action  of  Nobmann  v.  Fairbanks,  oh  appeal  in  said  superior 
court,  on  the  ground  that  an  undertaking  on  appeal  was  not  filed  witiiin  the 
time  prescribed  by  law.  It  appears  that  an  insufficient  undertaking  was  filed 
in  time,  and,  after  a  motion  was  made  to  dismiss  the  appeal  on  that  ground, 
the  couri;  made  an  order  granting  appellant  leave  to  file  a  sufficient  underiak- 
Ing  within  five  days,  which  appellant  did,  and  the  motion  to  dismiss  was  de- 
nied. Petitioner  contends  that  the  court  had  not  the  power  to  make  the  order, 
and  that  the  order,  and  all  proceedings  under  and  by  virtue  of  it,  are  null.  On 
the  authority  of  Gray  v.  Superior  Court,  61  Cal.  837,  the  application  for  a 
writ  of  prohibition  in  this  case  is  denied. 


(72  Cal.  12) 

Cramer  v.  Tittel.    (No.  11,723.) 

{Supreme  Gouri  of  Cdlifomia,    February  9«  1887.) 

Appeal— Uin)BBTAKiNG — Susstt— Cobforation  —  Cokstitutxonalitt  of  Cal.  Act  of 
March  12,  1885. 

The  California  act  of  March  12,  1885,  authoriziug  the  acceptance  of  a  corporation 
as  sole  and  sufficient  surety  in  an  undertaking  on  api>eal,  is  a  general  law,  and  not 
an  amendment  to  Code  Civil  Proc,  and  therefore  not  objectionable  for  not  stating 
that  object  in  its  title.  It  is  not  void  as  against  the  provisions  of  section  25,  art.  4^ 
Const.,  that  the  legislature  shall  pass  no  special  law  r^ulating  the  practice  of  courts 
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of  justice  in  cases  when  a  general  law  can  be  made  applicable,  although  section 
941,  Code  Civil  Proc.  provides  that  such  undertaking  »nall  be  signed  by  two  suffi- 
cient sureties;  reversing  Cramer  v.  TitUe^  11  Pac.  Rep.  862. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco. 

Motion  to  dismiss  an  appeal,  on  the  ground  of  failure  to  file  an  undertaking 
as  required  by  law.  An  undertaking  was -filed  with  one  surety,  viz.,  the  Pa- 
cific Surety  Company.  The  company  was  incorporated  under  the  laws  of 
California,  and  executed  the  undertaking  under  the  act  of  March  12,  1885. 
St.  Cal.  1885,  p.  114.  That  act  authorized  the  acceptance,  as  sole  and  suffi- 
cient surety,  of  any  corporation  incorporated  for  the  purpose  of  making  bonds 
and  undertakings.  The  general  statute  concerning  appeals  requires  that  the 
undertaking  on  appeal  be  executed  by  at  least  two  sureties.  Section  941,  Code 
Civil  Proc.  The  constitution,  article  4,  §  25,  prohibits  the  legislature  from 
passing  a  special  law  regulating  the  practice  of  courts  of  justice,  and  in  all 
cases  when  a  general  law  can  be  made  applicable. 

Robert  Ash,  John  H.  Boalt,  and  Hall  &  Hodgers,  for  appellants.  /.  /. 
Coffey  and  W.  JET.  Tompkins,  for  respondent. 

By  the  Court.  We  are  of  opi nion  that  the  undertaking  i  n  this  case  is  valicL 
The  statute  is  a  general  law,  and  not  an  amendment  to  the  Code  of  Civil  Pro- 
cedure in  the  sense  of  the  provision  of  the  constitution  referred  to.  The  stat- 
ute is  constitutional. 

Motion  to  dismiss  appeal  denied. 

(72  Cal.  17)  

Rowland  d.  Madden  and  others.    (No.  11,220.) 

{Supreme  Oaurt  of  Calif omia.    February  10,  1887. 

Executors  and  Admin isteators— Action  against— Pleading— Issue— Peeskntation  of 
Claim. 

In  a  suit  against  the  executors  of  the  plaintifTs  deceased  wife,  to  recover  from  her 
estate  moneys  belonging  to  the  community  alleged  to  have  been  misapplied  by 
her,  an  allegation  in  the  complaint  that  a  verified  claim  for  the  amount  was  pre- 
sented to  defendants,  and  rejected  by  them,  is  material  and  must  be  proved.  Thorn- 
ton, J.,  dissents. 

In  bank.    Appeal  from  superior  court,  San  Francisco. 
Moses  G.  Cobb,  for  appellant.     A.  N.  Drown  and  W.  H,  Fifleld,  for  re- 
spondent.   See  S.  C.  12.  Pac.  liep.  226. 

McFarland,  J.  After  full  argument  on  rehearing,  we  see  no  reason  to 
depart  from  the  conclusion  heretofore  reached  in  this  case.  12  Pac.  Rep.  226. 
Appellant  complains  that  the  judgment  heretofore  rendered  by  this  court  rests 
too  largely  upon  technical  grounds.  We  are  disposed  to  look  through  techni- 
cal difficulties,  and  mere  questions  of  pleading  and  practice,  to  the  real  legal 
merits  of  a  case,  when  we  can  do  so  without  violating  well-settled  principles; 
but  the  rule  that  the  proofs  must  correspond  to  the  averments  is  too  grave  to 
be  totally  disregarded.  Appellant's  real  cause  of  action,  if  he  has  any,  lies  in 
the  alleged  fact  that  his  wife,  now  deceased,  about  13  years  before  her  death 
got  possession  of  some  $3,000  in  money,  of  community  property,  and  secretly 
used  it  as  her  own  separate  property;  appellant  believing  aU  the  time  that  she 
had  paid  it  out  on  certain  debts  which  she  represented  tne  community  to  be 
owing,  but  which  had  no  existence.  Now,  this  action  is  brought  against  the 
defendants  as  executors  of  the  last  will  of  the  deceased  wife.  The  complaint 
charges  an  indebtedness  of  the  estate,  and  that  a  creditor's  claim  for  the  same, 
duly  verified,  was  presented  to  defendants  in  accordance  with  sections  1493 
and  1494  of  the  Code  of  Civil  Procedure,  and  was  by  them  rejected;  and  its 
prayer  is  for  a  money  judgment  to  be  paid  out  of  the  estate  in  due  course  of 
administration.  Clearly,  in  such  a  case,  there  must  be  proof  of  the  presenta- 
tion of  the  claim  to  the  executors. 
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But  if  we  were  permitted  to  look  further  into  the  case  we  could  see  notliing 
to  warrant  a  reversal  of  the  judgment.  If  we  could  disregard  the  pleadings, 
and  treat  the  action  as  one  in  the  nature  of  an  action  of  replevin  to  recover 
the  money,  not  as  a  debt,  but  as  specific  community  property  belonging  to  the 
husband, — ^in  which  case  defendants  should  not  have  been  sued  as  executors, — 
then  appellant  would  fail,  because  the  money,  or  any  specific  property  or  fund 
to  which  it  can  be  traced  and  identified,  is  not  shown  to  have  come  into  the  pos- 
session of  respondents.  If  the  money  may  be  considered  as  property  subject 
to  a  trust,  and  it  cannot  be  identified  either  in  its  original  or  in  any  substi- 
tuted form,  then,  although  appellant  might  rely  upon  the  personal  liability  of 
the  trustee,  he  has  no  special  claim  upon  her  general  estate  superior  to  that  of 
other  creditors.  In  that  view  his  position  towards  the  estate  is  simply  that  of 
other  contract  creditors,  and  his  claim  should  have  been  presented  to  the  ex- 
ecutors.    Lathrop  V.  Bam2)ton,  31  Cal.  23. 

These  views  of  the  case  make  it  unnecessary  to  notice  other  points  which  are 
ably  presented  by  counsel  for  respondents. 

Judgment  and  order  atfirraed. 

We  concur:    Morrison,  C.  J.;  Sharpstein,  J.;  McKinbtry,  J. 
Paterson,  J.    I  concur  in  the  judgment. 
Thornton,  J.    I  dissent. 


(73  Cal.  317) 

Chandler  tj.  People's  Savings  Bank  and  others.    (No.  11,524.) 

{Supreme  Court  of  California.    February  10,  1887.) 

AppEAii — Pbocekdings  Below  afteb  Hemavd. 

Where  a  iudgnient  is  reversed  on  the  ground  that  a  certain  finding  is  not  supported 
by  the  evidence,  the  entire  case  should  not  be  tried  anew,  but  only  the  issue  erro- 
neously decided.    Thornton,  J.,  dissenting. 

Commissioners'  decision.    In  bank. 
Appeal  from  superior  court,  Sacramento  county. 

H,  O,  Beatty*  Beatty  <&  Denson,  and  A.  L,  Hart,  for  appellant.  /.  Mc- 
Kenma,  for  respondent. 

Searls,  C.  This  cause  was  here  in  1882,  upon  two  appeals,  one  by  the 
plaintiff  from  part  of  a  judgment  in  favor  of  the  inter venor,  and  the  other  by 
the  intervenor  from  a  part  of  the  judgment  in  her  favor,  and  from  an  order 
denying  a  new  trial,  in  the  superior  court  of  Sacramento  county.  Upon  the 
plaintiff's  appeal,  and  as  to  him,  the  judgment  was  affirmed.  61  Cal.  396. 
Upon  the  appeal  of  the  intervenor  it  was  held  that  a  finding  of  the  court  be- 
low as  to  the  interest  on  certain  monthly  balances  in  favor  of  Chandler,  from 
December,  1865,  until  October,  1878,  amounting  to  62,710,  was  not  supported 
by  the  testimony,  and  therefore  that  the  finding  was  erroneous,  and  the  judg- 
ment as  to  the  intervenor  was  reversed,  and  the  cause  remanded  for  further 
proceedings,  according  to  the  vie^vs  therein  expressed.  61  Cal.  401.  The 
cause  was  brought  up  again  in  1884,  upon  an  appeal  by  the  plaintiff,  and 
from  the  record  it  appeared  that  certain  evidence  offered  by  the  plaintiff,  and 
tending  to  show  that  the  balances  in  his  favor  were  of  a  kind  which  entitled 
him  to  interest  thereon,  was  ruled  out,  and  this  court  said,  in  speaking  of 
its  former  decision:  "As  we  understand  the  judgment  in  the  case,  a  reversal 
was  ordered  because  the  finding  was  not  sustained  by  the  evidence,  and  the 
cause  was  remanded  for  further  proceedings  according  to  the  views  expressed 
m  the  opinion.  Certainly  this  order  of  the  court  left  the  inquiry  as  to  inter- 
est open,  as  if  no  trial  had  been  had  on  it.  The  plaintiff  was  at  liberty  in  a 
new  trial,  if  in  his  power,  to  show  that  the  balances  were  of  the  kind  which 
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bore  interest.  The  offers  of  the  plaintiff  which  were  ruled  out  were  made 
with  this  view ;  tliat  is,  to  show  that  the  balances  were  of  the  character  which 
entitled  him  to  have  interest  on  them.  Civil  Code,  §  1917.  The  court  should 
have  allowed  these  offers.  In  our  view,  the  case  was  open  for  a  new  trial, 
subject  to  the  views  expressed  by  the  court,"  etc., — and  the  judgment  was  re- 
versed, and  the  cause  remanded  for  a  new  trial,  subject  to  the  views  expressed 
by  this  court.     66  Cal.  498,  11  Pac.  Rep.  791. 

Upon  the  cause  again  coming  up  in  the  court  below,  the  sense  of  the  court 
was  taken  as  to  the  extent  of  the  new  trial  granted  by  this  court  under  the 
decision  last  above  referred  to,  and  the  court  held  "that  a  new  trial  was  only 
granted  as  to  the  character  of  the  balances  mentioned  in  the  opinion  of  the 
court  on  intervenor*s  appeal  (61  Cal.  401)  as  to  their  being  interest-bearing, 
and  that  the  burden  of  the  proof  was  on  the  plaintiff."  Counsel  for  plaintiff 
excepted  to  said  decision,  and  asked  that  intervenor  introduce  her  proof  in 
support  of  her  complaint  of  intervention,  which  she  declined  to  do,  whereupon 
plaintiff  moved  for  a  nonsuit  as  against  the  intervenor,  upon  the  ground  that 
she  had  introduced  no  evidence,  etc.  The  motion  was  overruled,  and  plaintiff 
excepted.  The  court  then  heard  testimony  in  reference  to  the  character  of 
the  balances  mentioned  in  the  decisions,  and  excluded  testimony  relating  to 
other  portions  of  the  case.  Written  findings  were  filed,  covering  the  whole 
case,  upon  which  judgment  was  entered  in  favor  of  intervenor,  ordering  a 
sale  of  the  mortgaged  premises,  and  that  the  proceeds,  to  the  extent  of 
88,435.81  and  costs  be  paid  to  her,  etc.  The  question  presented  is  this:  Was  it 
the  duty  of  the  court  below  to  proceed  to  try  the  entire  case  anew,  or  could  it 
confine  the  testimony  to  the  issue  erroneously  decided,  and  in  other  respects 
pass  upon  the  Issues  in  the  light  of  the  testimony  already  before  it,  or  adopt 
the  facts  already  found  upon  such  testimony? 

Under  the  former  decision  in  this  cause  we  are  of  opinion  it  was  not  incum- 
bent on  the  court  below  to  try  the  entire  cause  anew,  and  that  the  judgment 
and  order  appealed  from  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  0. 

Br  THE  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  afiirmed. 

Thorkton,  J.,  dissenting. 


(4N.M.IOUd.)72)  REDEWILI.t,.GlLLEN. 

(Supreme  Court  \tf  New  Mexico,    January  19,  1887.) 

1.  SALiD—CoHDiTioNAii— Delivery— Subsequent  Purchaseb  without  Noticb. 

Where  plaintiff  sells  and  delivers  a  piano,  under  an  agreement  by  which  the  pur- 
chaser is  to  pay  for  it  by  installments,  and  antil  full  payment  the  piano  is  to  re* 
main  the  property  of  the  seller,  and  on  default  the  possession  thereof  may  be  re- 
sumed by  the  seller  on  repavment  of  installments  paid,  less  a  monthly  rent  and  an 
agreed  sum  as  damages,  and,  the  purchase  money  being  unpaid,  the  purchaser  sells 
the  piano,  with  other  goods,  to  defendant  who  claims  to  be  a  purchaser  in  good 
faith,  plaintiff  can  replevy  the  piano  from  defendant,  who  obtains  no  right  he  can 
assert  m  respect  to  it.^ 

2.  Same— Keplevin— Purchaseb— Pboof  of  Bona  Fides. 

Where,  in  an  action  of  replevin  against  a  purchaser,  defendant  bases  his  defense 
on  a  purchase  in  good  faith  and  for  value,  he  must  prove  that  he  had  no  knowl- 
edge of  plaintiffs  ownership. 

Appeal  from  district  court,  Grant  county. 

Action  of  replevin.    Judgment  for  plaintiff.    Defendant  appeals. 

Fielder  <&  Fielder,  for  appellant.     Murat  Mastei'son^  for  appellee. 

1  See  note  at  end  of  case. 
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BRmKER,  J.  This  was  an  action  of  replevin  for  a  piano.  On  the  thir- 
tieth day  of  November,  1883,  plaintiff  delivered  to  one  Charles  Morse  the  piano 
in  question,  and  at  the  time  of  delivery  the  following  agreement  was  exe- 
cated: 

"This  is  to  certify  that  I,  Charles  Morse,  have  this  day  leased  of  A.  Rede- 
will  a  square  Pease  piano,  style  O,  sq.,  number  30,158,  manufactured  by  C. 
D.  Pease  &  Co.,  valued  at  two  hundred  and  fifty  dollars,  in  gold  coin,  sub- 
ject to  the  following  conditions,  to-wit: 

"(1)  Seventy-five  dollars  to  be  paid  by  me  to  A.  Redewill,  as  rent  therefor, 
on  December  10,  1883,  and  twenty-five  dollars  to  be  paid  on  the  tenth  day  of 
each  month  thereafter  as  such  rent  for  seven  months,  with  interest  on  regu- 
lar deferred  payments  at  the  rate  of  one  per  cent,  per  month: 

''(2)  And,  should  I  fail  to  make  any  of  the  above  payments  as  specified,  I 
hereby  agree  to  surrender  said  piano  to  A.  Hedewill  in  as  good  condition  as 
when  received,  customary  wear  by  careful  usage  excepted;  provided  that,  if 
I  am  not  required  to  Surrender  said  piano  upon  a  failure  to  make  any  pay- 
ment when  due,  I  agree  to  pay  to  said  A.  BedewiU  two  per  cent,  per  month 
on  such  deferred  payments  until  paid. 

"  (3)  And  I  further  agree  that  said  piano  shall  not  be  removed  from  the  prem- 
ises No. ,  Deming,  New  Mexico,  now  occupied  by  me,  for  any  purpose 

or  use  whatsoever,  (removal  from  danger  of  fire  excepted,)  without  the  con- 
sent of  A.  Eedewill. 

"(4)  It  is  expressly  understood  and  agreed  that  until  all  of  said  sum  of  two 
hundred  and  fifty  dollars,  with  interest  thereon  as  aforesaid,  is  paid,  the  said 
piano  is  to  remain  the  property  of  the  said  A.  Redewill,  and  I  have  no 
power  or  right  to  dispose  of  the  same;  but  when  all  of  said  sum  of  S250,  with 
interest  thereon  as  aforesaid,  is  paid,  then  the  title  of  the  said  piano  is  to  in- 
vest in  me,  and  the  said  A.  Redewill  is  to  give  me  a  bill  of  sale  of  the  same. 

"  (5)  It  ia  also  agreed  that,  in  the  event  that  I  shall  fail  to  make  either  of 
said  monthly  installments  at  maturity,  the  said  A.  Redewill  may  at  his  op- 
tion take  possession  of  the  said  piano,  and  cancel  this  contract  on  refunding 
the  money  already  paid  by  me,  after  deducting  therefrom  SIO  per  month  rent, 
and  expenses  of  removal,  and  the  sum  of  850  as  liquidated  and  assessed  dam- 
ages, which  I  hereby  promise  and  agree  to  pay  said  A.  Redewill  in  the  event 
that  I  shall  fail  to  perform  the  terms  of  this  contract. 

"In  witness  whereof  1  have  hereunto  set  my  hand,  in  Deming,  New  Mexico, 
this  thirtieth  day  of  November,  1883.  A.  Redewill, 

"Chakles  Morse.  " 

The  piano  remained  in  the  possession  of  Morse,  under  this  agreement,  un- 
til the  fourth  day  of  March,  1884,  when  Morse  sold  it,  with  all  his  other  house- 
hold goods,  including  saloon  fixtures,  etc.,  and  a  house  situate  upon  leased  lots 
in  Deming,  to  the  defendant.  In  April  of  that  year  the  plaintiff,  who  ap- 
pears to  have  been  a  resident  of  the  state  of  California,  came  to  Deming,  and 
demanded  the  piano  of  defendant,  who  refused  to  deliver  it  to  him. 

On  the  trial  plaintiff,  on  his  direct  examination,  testified  that  be  had  "leased 
or  sold"  the  piano  to  Morse.  On  cross-examination  he  reiterated  this  state- 
ment, and  said  that  Moi-se  had  never  paid  him  a  cent  on  it,  and  that  it  was 
worth  8250.  Defendant  testified  that  he  bought  and  paid  for  the  piano,  to- 
gether with  the  house  and  all  the  personal  property,  in  a  lump,  of  Morse,  in 
good  faith,  for  the  sum  of  $1,150:  that  nothing  was  said  about  the  price  of 
any  particular  article;  and  that,  before  he  purchased,  he  had  the  county  rec- 
ords examined  for  incumbrances  on  the  property  and  found  none.  The  prop- 
erty which  defendant  purchased  from  Morse  consisted  of  a  house  of  three 
rooms,  one  billiard  table,  one  set  of  balls  and  cues,  and  one  set  of  pool-balls, 
a  lot  of  whisky,  case  goods,  fancy  liquors  and  champagne,  the  piano  in  ques- 
tion, an  iron  safe,  two  sets  of  pins  and  balls  for  use  in  a  bowling  alley,  three 
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stoves,  all  the  kitchen  and  bed-room  furniture,  including  beds  and  bedding, 
one  sewing-machine,  and  8150  worth  of  millinery  goods. 

Idus  L.  Fielder,  one  of  the  defendant's  attorneys,  testified  that  the  house 
would  sell  foi:  $500  or  S600.  The  sale  from  Morse  to  defendant  was  concluded 
in  the  afternoon  of  March  4th,  and  Morse  left  Deming  that  night,  and  his 
whereabouts  have  ever  since  been  unknown. 

The  court  instructed  the  jury,  in  substance,  that  the  agreement  set  out 
above  was  a  lease,  and  that  no  title  to  the  piano  passed  under  it  to  Morse,  and 
that,  therefore,  Morse  could  convey  none  to  defendant.  Defendant  duly  ex- 
cepted to  this  instruction,  and  insisted  upon  this  exception  in  his  motion  for 
a  new  trial.  The  court  overruled  his  motion  for  a  new  trial,  and  to  this  rul- 
ing defendant  also  excepted. 

The  defendant  does  not  say,  nor  was  there  any  testimony  to  show,  that  he 
had  no  knowledge  of  the  contract  under  which  Morse  held  the  piano.  He  con- 
tents himself  with  saying  that  he  bouglit  the  piano  in  good  faiths  and  that 
there  was  no  incumbrance  upon  it  of  record.  The  term  "good  faitli"  has  a 
well-defined  meaning;  and  when  used  to  qualify  a  purchaser,  means  one  who 
buys  honestly  for  a  valuable  consideration,  and  without  notice.  1  BuiTill, 
L41W  Diet.  213;  Wade,  Notice,  §  67,  and  cases  cited.  In  a  more  restricted 
sense,  it  may  mean  that  the  purchaser  took  the  property,  and  paid  for  it,  in- 
tending that  the  title  should  pass  to  him  without  any  interest  being  reserved 
to  his  vendor.  In  this  case,  the  defendant,  having  contented  himself  with 
merely  examining  the  records  for  the  purpose  of  finding  incumbrances,  and 
saying  nothing  about  what  information  he  may  have  received  from  other 
sources,  we  are  inclined  to  think  that  in  his  testimony  he  used  the  term  in  its 
restricted  sense;  especially  so  when  we  remember  that  he  bought  the  goods  in 
mass  for  $1,150,  without  naming  the  price  of  a  single  article, — the  purchase 
embracing  a  house  worth  $500  or  $600,  a  piano  worth  $250,  millinery  goods 
worth  $150,  a  billiard  table,  three. stoves,  household  and  kitchen  furniture, 
and  a  number  of  other  articles.     Copland  v.  BosqueU  4  Wash.  0.  C.  589. 

We  do  not  hold  that  it  was  necessary  for  defendant  to  have  made  inquiiy  as 
to  how  Morse  held  the  piano,  unless  there  were  circumstances  casting  suspicion 
upon  his  title.  State  v.  Merritt,  70  Mo.  275;  contra.  Cog  gill  v.  Railroad 
Co.,  3  Gray,  550.  Upon  this  we  express  no  opinion ;  but  we  do  hold  that,  if  the 
defendant  had  no  knowledge  or  information  on  the  subject,  he  should  have 
proved  it.  Copland  v.  Bosquet,  supra.  Want  of  knowledge  will  not  be  pre- 
sumed, in  the  absence  of  proof,  when  defendant  relies  upon  a  purchase  in 
good  faith  and  for  value. 

Defendant  insists  that  the  court  erred  in  instructing  the  jury  that  the 
agreement  was  a  lease,  and  that  defendant  obtained  no  title  by  his  purchase. 
In  support  of  his  contention  he  cites  us  to  the  following  adjudged  cases  and 
text-books:  5  N.  W.  Hep.  758; »  7  N.  W.  Rep.  67; «  3  N.  W.  Rep.  713;^ 
Vaughn  v.  Hopson,  10  Bush,  337;  Wait  v.  Green,  36  N.  Y.  556;  Fosdick  v. 
8chall,  99  U.  S.  235;  Hervey  v.  Rhode  Island  Locomotive  Works,  93 U.  S.  664; 
Heryford  v.  Davis,  102  U.  S.  235;  Williams,  Pers.  Prop.  98;  Wait,  Act.  & 
Def.  538-636;  Benj.  Sales.  (4th  Amer.  Ed.)  §457. 

The  cases  in  the  Northwestern  Reporter  we  have  been  unable  to  examine, 

>  Ordway  v.  Smith,  5  N.  W.  Rep.  757.  The  purchaser  at  a  guardian's  sale  does  not  ac- 
quire a  taxable  title  until  the  deed  is  giveu,  and  the  sale  confirmed. 

^Beurrnaim  v.  Van  Buren,  7  N.  W.  Kep.  67.  One  who  buys  goods  with  the  sole  in- 
tent of  getting  payment  for  an  honest  debt  is  not  atfected  by  the  fact  that  the  seller  may 
intend  to  defrau(I  his  cTeditora  if  he  docs  not  share  such  intention,  and  the  burden  of 
proof  as  to  such  intent  and  participation  is  upon  the  party  attaching  the  sale. 

•Pash  V.  Weston,  3  N.  W.  Kep.  713,  holding  that  an  ex.  parte  instrument  purporting  to 
be  a. bill  of  sale,  and  which  provided  that  title  to  the  chattel  in  dispute  should  remain 
in  vendor  until  paid  for,  and  which  was  dated,  executed,  and  filed  nearly  two  months 
after  the  sale  had  taken  etfect,  did  not  give  constructive  notice  to  a  subsequent  pur- 
chaser. 
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because  the  books  are  not  accessible.  We  were  unable  to  find  them  in  any 
other  publication,  because  counsel  have  adopted  tjie  inexcusable  practice  of 
referring  in  their  brief  merely  to  the  volume  and  page,  without  giving  the 
names  of  the  parties. 

Fosdick  V.  Schall,  supra,  is  not  in  point.  That  was  a  contest  between  the 
lessor  of  railroad  cars  and  a  mortgagee  of  the  railroad,  with  all  of  its  property, 
rights,  and  franchises.  The  mortgage  was  executed  by  the  railroad  long  be- 
fore the  cars  were  delivered.  The  mortgagee  sought  to  hoJd  the  cars  as  after- 
acquired  property,  inuring  to  his  benefit.  The  court  held  that  this  could  not 
be  done;  that  while  it  was  true  that  the  mortgage  would  attach  to  the  cars  as 
after-acquired  property,  still  it  would  only  attach  to  the  interest  of  the  rail- 
road company,  and  if  any  one  held  a  title  superior  to  that  of  the  railroad,  the 
mortgagee  would  take  subject  to  such  superior  title;  and,  if  such  title  was  as- 
serted, it  must  prevail. 

In  Hervey  v.  Rhode  Island  Locomotive  Works,  93  U.  S.  664,  an  engine  was 
delivered  to  Conant  &  Co.  under  a  written  lease  very  much  like  the  one  now 
under  consideration,  in  which  it  was  provided  that  a  cash  payment  should  be 
made  upon  the  engine,  and  certain  other  payments,  amounting  in  all  to  the 
value  of  the  engine,  should  be  paid  monthly  as  rent;  that,  upon  the  payment 
of  the  last  installment  of  such  rent,  the  engine  would  be  sold  and  transferred 
to  Conant  &  Co.,  but  until  that  time  it  should  remain  the  property  of  the  les- 
sor, without  any  right  or  authority  on  the  part  of  Conant  &  Co.  to  sell,  in- 
cumber, or  otherwise  dispose  of  it;  that,  if  default  should  be  made  in  the 
payment  of  any  installment,  Conant  &  Co.  should  redeliver  the  engine  to  the 
lessor  in  30  days,  or  permit  it  to  come  upon  the  railroad  where  the  engine 
was,  and  take  it  away.  The  engine  was  attached  in  a  suit  against  Conant  & 
Co.,  and  sold  to  Hervey,  who  had  no  notice  of  the  lessor's  claim.  In  replevin 
by  the  locomotive  works  against  Hervey  for  the  possession  of  the  engine,  it 
was  held  that,  under  the  laws  of  Illinois,  a  recovery  could  not  be  had,  citing 
McCormick  v.  Madden,  37  111.  370;  Ketchum  v.  Watson,  24  111.  591;  MurcJi 
V.  Wright,  46  111.  488. 

If  the  Illinois  cases  were  binding  authority,  there  could  be  no  doubt  of  the 
soundness  of  defendant's  position.  The  case  of  March  v.  Wright  is  very  sim- 
ilar to  this,  and  it  appears  to  be  in  harmony  with  the  well-settled  rule  in  that 
state.  Judge  Breese,  in  Brundage  v.  Camp^  21  111.  330,  in  a  very  able  and 
exhaustive  opinion,  reviewing  a  long  list  of  authorities,  concludes  that,  in  all 
cases  where  the  owner  has  put  it  in  the  power  of  one  person  to  impose  upon 
others  by  being  the  apparent  owner  of  personal  property,  the  transaction  will 
be  held  a  sale  passing  title  if  the  apparent  owner  afterwards  sells  to  a  honaflde 
purchaser.  And  in  March  v.  Wright,  supra,  it  is  held  that  in  such  case  the 
fact  that  the  instrument  by  which  the  property  passes  to  the  first  vendee  is 
called  a  lease  will  not  change  the  character  of  the  transaction. 

The  case  of  Henjford  v.  Davis,  supra,  arose  ujwn  the  construction  of  an 
instniment  called  a  lease,  as  affected  by  the  Missouri  mortgage  act.  The  con- 
tract recites  that  A.,  a  manufacturer  of  cara,  agreed  to  loan  to  the  Keokuk  & 
Kansas  City  Railway,  for  hire,  certain  cars,  to  be  used  on  the  railroad  of  the 
second  party,  for  four  months;  that  A.  acknowledged  the  receipt  of  three 
notes  and  thirteen  bonds  of  the  railway  company  as  collaterals  for  the  notes; 
and  that  A.  should  hold  said  notes,  and  collect  them  at  maturity,  and  hold  the 
proceeds  for  the  safe  custody  and  return  of  the  cars  when  demanded, — ^tbe 
railway  company  to  have  the  right  to  purchase  the  cars  upon  the  payment  of 
a  sum  equal  to  the  aggregate  of  the  notes  given  for  the  rent  and  interest,  but 
until  such  payment  the  railway  company  had  no  right,  title,  or  interest  in  the 
cars,  but  they  should  remain  the  property  of  A.;  that  if  default  should  be 
made  in  any  of  the  payments,  A.  should  retain  all  payments  made,  and  sell 
the  cars  at  public  sale,  and  after  paying  himself  the  full  price  of  the  cars,  and 
interest,  the  surplus  should  go  to  the  railway  company.    These  cars,  while  in 
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possession  of  that  railway  company,  were  levied  upon  by  one  of  the  creditora 
of  that  company  as  its  property.  Under  the  statute,  A.  made  demand  of 
the  sheriff  for  the  cars,  claiming  them  by  virtue  of  the  above  contract.  The 
sheriff  notified  the  creditor  of  this  claim,  and  the  creditor  gave  him  an  indem- 
nifying bond,  and  ordered  him  to  proceed  to  a  sale  of  the  property,  which  was 
done.  A.  afterwards  brought  suit  upon  this  indemnifying  bond  for  dam- 
ages. The  court  held  that,  while  the  contract  was  called  a  lease,  and  the  cars 
stated  to  be  loaned  for  hire,  it  was  in  fact  a  sale  and  a  mortgage  back;  that 
no  matter  what  language  was  used,  or  by  what  name  the  parties  christened 
the  contract,  it  should  be  construed  according  to  the  intention  of  the  parties, 
gathered  from  its  terms;  that,  although  the  word  "hire"  was  industriously 
used,  it  was  manifest  no  hiring  was  intended.  No  price  for  the  hire  was 
mentioned.  In  every  railment  or  letting  for  hire  a  price  or  compensation  for 
hire  was  essential.  This  may  be  a  reasonable  compensation.  No  such  com- 
pensation was  provided  or  contemplated.  The  railway  company  was  not 
given  an  option  to  buy  or  not.  It  was  compelled  to  pay  the  notes,  or  the 
property  would  be  sold  for  that  purpose.  The  court  say:  "This  was  in  no 
sense  a  conditional  sale,  but  the  giving  of  property  as  a  security  for  the  pay- 
ment of  a  debt,  and  was  the  very  essence  of  a  mortgage,  and,  because  not  re- 
corded, void,  under  the  chattel  mortgage  act  of  Missouri. " 

Tlie  difference  between  that  case  and  this  is  very  manifest.  Here,  com- 
pensation for  the  hire  is  fixed;  exorbitant  it  may  be,  but  compensation,  nev- 
ertheless ;  and  here,  also,  tiiere  is  provision  made  for  the  return  of  the  property 
to  the  owner,  and  the  refunding  to  Morse  of  whatever  he  may  have  paid  in 
excess  of  such  compensation,  and  S50  agreed  upon  as  damages.  No  provision 
is  made  for  a  sale  in  the  event  of  default  by  Moi-se  in  making  payments,  but 
the  vendor  is  to  resume  possession  of  his  property,  with  the  rent  and  damages 
agreed  upon,  and  then  the  contract  was  to  be  canceled,  and  the  parties  to  be 
towards  each  other  as  if  they  had  never  contracted.  No  relation  of  creditor 
and  debtor  existed,  and  therefore  tlie  agreement  could  not  be  held  a  chattel 
mortgage  within  the  provision  of  our  statute.  Section  1587,-  Comp.  Laws, 
1884. 

The  case  of  Vaughn  v.  Hopson,  mpra,  was  a  conditional  sale  of  a  mule,  for 
which  a  note  was  given  with  security.  To  the  note  was  attached  this  memo- 
randum :  "This  note  is  given  for  a  mule,  and  the  mule  is  bound,  or  the  title 
remains  in  Ilopson  until  he  gets  his  money,"  and  was  signed  by  Hull,  the 
maker  of  the  note.  Hull  sold  the  ^ule  to  Bicketts,  and  Bicketts  sold  it  to 
Vaughn.  After  an  unsuccessful  attempt  to  collect  the  note  by  suit,  Hopson 
brought  replevin  against  Vaughn  for  the  mule.  The  case  was  very  carefully 
considered,  and  a  number  of  autliorities  examined.  The  conclusion  was  that 
the  facts  disclosed  a  conditional  sale,  with  an  unconditional  deliveiy,  and 
tlierefore  the  property  passed  to  Hull,  and  from  him  to  the  last  vendee,  whose 
title  was  good  against  the  original  vendor. 

In  Wait  V.  Qre&ii,  supra,  the  following  facts  appear:  Catharine  Ck)mins 
sold  and  delivered  a  horse  to  Billington,  and  took  his  note  for  JlOO,  due  in 
five  months.  Under  the  note,  on  tlie  same  paper.  Was  the  following,  signed 
by  Billington:  "Given  for  one  bay  horse.  The  said  Mrs.  Comins  holds  the 
said  horse  as  her  property  until  the  above  note  is  paid."  Mrs.  Comins 
transferred  the  note  and  memorandum  to  Wait.  Billington  sold  the  horse  to 
Green,  for  a  full  consideration,  and  without  notice  of  the  condition  upon 
which  the  original  sale  was  made.  Wait  demanded  the  horse  of  Green,  who 
refused  to  comply  with  the  demand.  Thereupon  Wait  brought  suit  for  dam- 
ages for  the  detention.  The  court  held  that,  although  the  sale  and  delivery 
were  conditional.  Green  being  a  bona  fide  purchaser  from  Billington,  he 
would  be  protected  in  his  title;  citing  2  Kent,  Comm.  498;  Haggerty  v. 
Palmer,  6  Johns.  Ch.  438;  Buck  v.  erlmshaw,  1  Edw.  Ch.  146;  Caldwell 
v.  BarUett,  3  Duer,  352;  Covill  v.  Hill,  4t  Denio,  323;  Beavers  ▼.  Lane,  6 


Digitized  by 


Google 


N.  M.]  REDEWILL  r.  GILLEN.  877 

Duer,  238;  Fleeman  v.  McKean,  25  Barb.  474;  Keeler  v.  Freeman,  1  Paige, 
312;  Western  Transp.  Co.  v.  Marshall,  37  Barb.  509;  /QfTOt^^  ▼.  Lynea,  5  N. 
Y.  41;  Crocker  v.  Crocker,  31  N.  Y.  507. 

These  Illinois,  Kentucky,  and  New  York  cases  proceed  upon  the  principle 
that,  when  one  of  two  innocent  persons  must  suffer  by  the  fraud  of  a  third» 
the  one  who  puts  it  In  the  power  of  such  third  person  to  do  the  wrong  should 
bear  the  injury.  Tliis  position  seems  almost  impregnable,  and  appeals 
strongly  to  our  sense  of  justice,  and  we  should  hold  with  them,  and  thus  up- 
root in  this  jurisdiction  what  we  consider  a  pernicious  system  of  secret  titles 
concealed  in  the  pockets  of  the  owner,  and  calculated  to  entrap  the  unwary, 
were  we  not  impelled  by  an  overwhelming  weight  of  authority  to  the  con- 
trary. 

Before  proceeding  to  the  examination  of  the  authorities  holding  the  oppo- 
site view,  it  may  be  proper  here  to  remark  that  tlie  case  of  Wait  v.  Green, 
A*wpra,  has  been  overruled,  and  the  cases  cited  and  relied  upon  in  that  case 
carefully  examined  and  distinguished  in  the  later  case  of  Ballard  v.  Burgett, 
40N.Y.  314.' 

The  principle  opposed  to  the  rule  held  in  the  states  mentioned,  is  an  old 
one  in  the  common  law,  and  has  been  recognized  from  a  very  early  period. 

In  Shep.  Touch,  it  is  said:  "It  is  a  general  rule  that,  when  a  man  hath  a 
thing,  he  may  condition  with  it  as  he  will.  A  contract  or  sale  of  a  chattel 
personal,  as  an  ox  or  the  like,  may  be  upon  condition,  and  the  condition  doth 
always  attend  and  wait  upon  the  estate  or  thing  whereunto  it  is  annexed;  so 
that,  although  the  same  do  pass  through  the  hands  of  a  hundred  men,  yet  it  is 
subject  to  the  condition  still."     Touch.  118. 

In  Cogyill  v.  Railroad  Co,,  3  Gray,  545,  A.  sold  and  delivered  to  B.  certain 
wool,  which  was  to  be  paid  for  by  note  at  six  months.  B.  sold  the  wool  to 
C,  and  delivered  it  to  the  railroad,  for  shipment  to  0.,  whereupon  A.  took  it 
from  the  railroad  by  writ  of  replevin.  The  note  was  never  given,  and  B. 
failed  and  stopped  business.  The  railroad  company  defended  on  the  ground 
that  it  was  the  bailee  of  a  purchaser  for  value  from  the  original  vendee,  to 
whom  A.  had  given  the  possession  and  all  indicia  of  ownership.  Bigelow. 
J.,  after  stating  that  it  had  long  been  settled  in  that  state  that  a  sale  and  de- 
livery of  goods  on  condition  that  the  title  should  not  vest  until  the'  price 
was  paid  or  secured  did  not  pass  the  title  to  the  property  until  the  condition 
was  performed,  and  if  the  condition  should  not  be  fulfilled  the  vendor  might 
recover  it  from  the  vendee  or  his  creditors,  says:  "The  delivery  which  in  or- 
dinary cases  passes  the  title  to  the  vendee  niust  take  efifect  according  to  the 
agreement  of  the  parties,  and  can  operate  to  vest  the  property  only  when  the 
contingency  contemplated  by  the  contract  arises.  The  vendee,  ther^ore,  in 
such  cases,  having  no  title  to  the  property,  can  p&ss  none  to  others.  He  has 
only  a  bare  right  of  possession ;  and  those  who  claim  under  him,  either  as  cred- 
itors or  purchasers,  can  acquire  no  higher  or  better  title.  Such  is  the  necessary 
i-esult  of  carrying  into  effect  the  intention  of  the  parties  to  a  conditional  sale 
and  delivery.  Any  other  rule  would  be  equivalent  to  denying  the  validity  of 
such  contracts.  But  they  certainly  violate  no  rule  of  law,  nor  are  they  con- 
trary to  sound  policy. " 

In  a  note  to  this  case,  there  is  a  statement  by  the  reporter  that,  in  an  ac- 
tion of  replevin  for  a  piano  delivered  under  a  contract  very  much  like  the  one 
made  by  plaintiff  and  Morse,  and  which  piano  the  vendee  sold  before  pay- 
ment, at  Suffolk,  March  temi,  1856,  judgment  was  given  for  the  vendor. 

The  first  case  seems  to  have  settled  the  doctrine  in  Massachusetts.  Bar- 
gent  v.  Metcalf,  5  Gray,  305;  Blanchard  v.  Child,  7  Gray,  155;  Benner  v. 
Puffer,  114  Mass.  376.  The  same  rule  prevails  in  New  Hampshire.  Porter 
V.  Pettengill,  12  N.  H.  299;  Luey  v.  Bandy,  9  N.  H.  298;  Davis  v.  Emery, 
11 N.  H.  230 ;  Holt  v.  Holt,  58  N.  H.  276.  And  in  Maine.  Satvyer  v.  Fisher, 
32  Me.  28;  Everett  v.  Hall,  67  Me.  497. 
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The  case  of  Ballard  v.  Burgett,  supra,  was  one  in  which  it  appeared  that 
Ballard  sold  to  France  a  yoke  of  oxen,  with  the  agreement  that  the  oxen  were 
to  remain  the  property  of  Ballard  until  they  were  paid  for.  This  was  in  Oc- 
tober, 1865.  The  oxen  were  delivered  to  France,  wiio  kept  them,  without  pay- 
ing for  them,  until  April,  18G6,  when  he  sold  them  to  Burgett,  who  bought 
without  any  notice  whatever  of  Ballard's  claim.  Ballard  sought  to  recover 
the  oxen  from  Burgett.  Groveu,  J.,  in  delivering  judgment,  said:  "But  it 
is  claimed  that  France,  although  he  had  no  title  himself,  but  only  the  right 
to  acquire  title  by  paying  the  money,  nevertheless,  by  selling  to  a  bona  fide 
purchaser,  such  purchaser  acquired  from  him  a  valid  title  against  the  plain- 
tiff. If  this  be  so,  this  class  of  cases  constitute  an  exception  to  the  general 
rule  that  a  purchaser  of  personal  property  otlier  than  commercial  paper  ac- 
quires no  better  title  than  that  of  his  vendor.  I  can  conceive  no  substantial 
principle  upon  which  such  an  exception  can  be  sustained.  The  possession  of 
the  contemplated  purchaser  gives  him  no  better  opportunity  to  impose  upon 
purchasers  than  that  of  an  ordinary  bailee.  In  the  latter  case  it  hjis  never 
been  claimed  that  any  title  would  be  acquired  by  a  purchaser  from  such  bailee. 
Possession  by  a  vendor,  without  title,  has  never  been  held  sufficient  to  con- 
fer a  title  upon  a  purchaser  from  him."  The  learned  judge  then  discusses  the 
case  of  Wait  v.  Greefi,  and  the  authorities  cited  by  Judge  Bockes  in  his  opin- 
ion, and  concludes  that  the  rule  announce<l  in  that  case  is  not  sustained,  and 
declines  to  follow  it.  Judge  Lott  concurred  in  a  separate  opinion,  critically 
examining  the  Wait  Case,  and  the  cases  cited  in  it.  James  and  Murky,  JJ., 
dissented.  The  same  doctrine  is  recognized  in  Bnan  v.  Edge,  84  N.  Y.  510; 
Cole  V.  Mann,  62  N.  Y.  1. 

A  very  interesting  case  is  found  in  28  Ohio  St.  630,^  the  facts  in  which  are 
more-  nearly  like  the  facts  here  than  any  case  which  has  fallen  under  our  no- 
tice. There  an  instrument  in  writing  was  executed,  reciting  that  K.  &  M. 
had  given  into  the  custody  of  P.  a  mirror  and  three  pictures,  which  P.  agreed 
to  hold  as  the  exclusive  property  of  K.  &  M.  until  he  (P.)  should  have  i>aid 
them  the  sum  of  Ij^l35  in  weekly  installments;  that,  upon  P.'s  failing  to  per- 
form any  of  the  conditions  for  two  weeks,  he  should  deliver  to  K.  «&  M.  the 
mirror  and  pictures  in  as  good  condition  as  when  received,  and  forfeit  all 
money  paid  thereon  as  an  equivalent  for  the  use  of  the  same  while  in  his  cus- 
tody. K.  &  M.  agreed  in  the  same  paper  that,  upon  the  performance  of  all 
the  conditions  as  to  payments,  etc.,  they  would  transfer  tlie  property  and  it? 
title  to  P.  P.  then  took  the  property,  and  used  it  as  a  part  of  his  household 
furniture.  He  i>{iid  ;^0  of  the  amount  due,  ^b  of  which  was  from  the  earn- 
ings of  his  wife's  labor.  P.  abandoned  his  family,  and  left  them  entirely  des- 
titute. One  month  after  P.  left,  his  wife  sold  the  mirror  to  obtain  suste- 
nance for  her  family.  Defendant  bought  the  mirror,  paying  full  value  for  it, 
and  at  the  time  had  no  knowledge  of  the  arrangement  under  which  P.  held  it. 
K.  &  M.  commenced  their  action  against  the  defendant  to  recover  this  mirror. 
The  questions  arising  upon  this  state  of  facts,  affecting  conditional  sales  of 
chattels,  were  elaborately  considered  by  the  court,  and  all  the  American  cases 
examined  and  discussed,  among  them  the  cases  from  Illinois  and  Kentucky, 
and  the  conclusion  reached  is  in  harmony  with  the  views  held  in  M^issacbu- 
setts  and  elsewhere,  and  which  are  so  quaintly  and  tersely  stated  by  Shepherd. 

Since  the  above  was  written,  we  have  been  handed  a  decision  by  the  supreme 
court  of  the  United  States,  (Harkness  v.  RusselU  7  Sup.  Ct.  Rep.  51,)  apjiealed 
from  Utah.  Justice  Bradley,  in  a  lengthy  opinion,  collates  all  the  author- 
ities, English  and  American,  touching  conditional  sales,  and  agrees  that  in 
such  transactions  the  vendor  may  puisue  his  property  even  into  the  hands  of 
an  innocent  purchaser  for  value  and  without  notice.  This  point  was  not 
necessary  to  the  decision  of  that  case,  because  it  was  shown  that  the  pur- 

'  Sanders  v.  Kcber. 
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chaser  had  notice  of  the  vendor's  claim,  but  the  court  considered  it,  and  the 
discussion  of  it  in  that  case,  and  the  conclusion  reached,  throws  into  the 
scale  of  the  majority  the  weight  of  the  opinion  of  ttiat  august  court. 

It  is  believed  that  an  examination  of  the  reports  of  adjudged  cases  will  show 
that  in  almost  every  state  in  the  Union,  except  those  quoted  in  the  first  part 
of  this  opinion,  the  principles  here  adopted  have  been  recognized  as  the  law  of 
the  land.  In  many  states,  however,  the  hardships  that  have  resulted  from  the 
enforcement  of  this  rule  in  favor  of  designing  and  wicked  persons  having 
been  seen,  laws  have  been  passed  invalidating  all  such  contracts,  and  we  vent- 
ure to  hope  that  the  legislature  will  adopt  some  such  salutatory  law  here. 

While  the  court  below  may  not  have  been  strictly  accurate  in  saying  to  the 
jury  that  the  contract  was  a  lease, — it  should  have  called  it  a  conditional  sale, — 
yet  this  inaccuracy  could  not  have  affected  the  result;  for,  whether  it  be  con- 
sidered a  lease  or  contract  of  conditional  sale,  tlie  defendant  had  no  rights 
which  he  could  assert  against  it. 

Finding  no  error  in  the  action  of  the  court,  the  judgment  should  be  af- 
firmed; and  it  is  so  ordered. 

Long,  C.  J.,  and  Henderson,  J.,  concur. 

NOTE. 

A  Conditional  Sale  reserving  the  title  to  the  property  in  the  seller  nntil  thepay- 
nient  of  the  purchase  price,  or  the  performance  of  some  other  condition,  is  valid,  not 
only  between  the  parties,  but  also  as  against  third  persons,  Harkness  v.  Russell  &  Co., 
7  Sup.  Ct.  Rep.  51;  Arkansas,  Mcintosh  v.  Hill,  1  S.  W.  Rep.  680;  Blackwell  v.  Walker, 
5  Fed.  Rep.  419;  QntTieciictd,  Cooley  v.  Gillan,  6  All.  Rep.  180;  Florida,  Campbell 
Printing-press  <fc  Manufg  Co.  v.  Walker.  1  South.  Rep.  59;  Indiana,  Baals  v.  Stewart, 
1)  N.  E.  Rep.  403;  Iowa,  Thorpe  v.  Fowler,  11  N.  W.  Rep.  3;  Warner  v.  Jameson.  2  N. 
W.  Rep.  951 ;  Kentucky,  Hart  v.  Barney  <fc  Smith  Manufg  Co.,  7  Fed.  Rep.  543;  Mich- 
ifjan,  Marquette  Manufg  Co.  v.  Jeffefv,  13  N.  W.  Rep.  692;  Smith  v.  Lozo,  3  N.  W. 
Rep.  227;  Montmm,  Silver  Bow  M.  &  M.  Co.  v.  Lowry,  12  Pac.  Rep.  652;  Heinbockel 
V.  Zugbaiim,  5  Pac.  Rep.  897;  N(tw  Jersey,  Marvin  Safe  Co.  v.  Norton,  7  Atl.  Rep.  418; 
Tlie  Marina,  19  Fed.  Rep.  7G0 ;    Vermont,  Dixon  v.  Blondin,  5  Atl.  Rep.  514. 

Sucli  sales  «io  not  come  within  the  provisions  of  the  laws  for  registration  of  chattel 
mortgages  in  Arkansas,  Blackwell  v.  Walker,  5  Fed.  Rep.  419;  Florida,  Camjtbell  Print- 
ing-press &  Manufg  Co.  v.  Walker,  1  South.  Rep.  59;  Mwitana,  Heinbockel  v.  Zug- 
banm,  5  Pac.  Rep.  897;  but  they  do  in  Iowa,  Warner  v.  John.son,  21  N.  W.  Rep.  483; 
Warner  v.  Jameson,  2  N.  W.  Rep.  951 ;  Kentucky,  Hart  v.  Barney  &  Smith  Manufg  Co., 
7  Fed.  Rep.  543 ;  lotva,  Budlong  v.  (-ottrell,  20  N.  W.  Rep.  167  ;  Minnesota,  Dyer  v.  Thor- 
stad,  29  N.  W.  Rep.  345;  Pennsylvania,  Rafl'crty  v.  McKennan,  1  Atl.  Rep.  546.  And  see 
Marvin  Safe  Co.  v.  Norton,  (N.  J.)  7  Atl.  Rep.  418. 

In  Mississippi  such  sales  are  valid,  without  writing  or  record,  unless  the  separation 
of  title  and  possession  continues  three  years,  and  except  that  property  so  sold  to  a 
trader  is  liable  to  his  creditors,  unless  a  sign  be  displavea  showing  its  true  ownership. 
Paine  v.  Hall's  Safe  &  Lock  Co.,  (Miss.)  1  South.  Rep.'se. 


(4  N.  M.  [Olid.]  93) 

Territory  ex  reh  Wade  v.  Ashenfelter. 

(Supreme  Court  of  New  Mexico,    January  21,  1887.) 

1.  Quo  Warranto — Jurisdiction  op  New  Mexico  District  Courts. 

In  New  Mexico,  a  proceeding  by  information  in  the  nature  of  a  writ  of  quo  wor* 
ranto  to  oust  a  usurper  from  oflice  is  within  the  jurisdiction  of,  and  is  properly 
commenced  in,  the  district  court. 

2.  Same — Original  Wbii^-Proceeding  by  Information. 

The  orij^inal  writ  of  ^tio  warraniois  obsolete,  and  the  proper  remedy  for  the  pur- 
pose of  ousting  a  usurper  from  otlice  is  now  by  information  in  the  nature  of  quo 
warraiUo. 

3.  Same— Return  of  Process— Comp.  Laws  N.  M.  g  1903. 

Comp.  Laws  N.  M.  g  1903,  requiring  all  original  process  in  any  suit  to  bereturned 
on  the  first  day  of  the  term  next  after  its  issuance,  applies  only  to  ordinary  actions 
commenced  by  petition,  and  not  to  the  extraordinary  remedies  oi habeas  corputf  quo 
warranto,  -mandamus,  etc..  and  process  issued  upon  an  information  in  the  nature  of 
quo  warranto  may  be  made  returnable  at  the  same  term  when  the  information  is 
filed. 
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4.  DisTBiCT  AKD  PBoeECDTiwo  ATTORNEYS— New  Mezioo  Act  Febbuabt  28,  1862,  i  19— 
Construction  of. 

Section  19  ofthe  New  Mexico  act  ofFebniary  28. 1862,  entitled  "An  act  •  •  • 
to  authorize  the  governor  to  appoint  a  district  attorney  for  the  Third  district,"  pro- 
vides "that  the  govenior  *  *  *  shall  appoint  some  person  learned  in  law  as  <U- 
torney  general  for  the  Third  judicial  district."  Held  that,  as  a  literal  construction 
of  the  section  would  render  the  act  nugatory,  recoizrse  must  be  had  to  the  title  and 
context,  and  that  it  was  apparent  that  the  section  intended  to  provide  for  tlie  ap- 
pointment of  a  district  cUtome}/,  who  should  hold  for  a  fixed  term  of  two  years. 

6.  States  and  State  Officers — Governor— Power  of  Dismissal. 

The  governor  of  the  territory  of  New  Mexico  has  no  power,  either  inherent  in 
the  ofiice  of  governor,  or  under  the  organic  act  of  tlie  territory,  to  remove  a  judi- 
cial officer  holding  office  for  a  fixed  term,  before  the  expiration  of  such  term. 

Appeal  from  district  court,  Sierra  county. 

Quo  warranto  to  try  title  to  the  oflSce  of  district  attorney  for  the  Third  ju- 
dicial district.    Judgment  against  the  defendant,  who  appeals. 

Q.  G.  Posey,  Idus  L.  Felder,  and  W.  T.  Thornton,  for  appellant.  Wm. 
Breeden,  Atty.  Gen.,  for  appellee. 

Long,  C.  J.  This  is  a  proceeding  brought  by  the  territory  of  New  Mex- 
ico, on  the  relation  of  Edward  C.  Wade,  against  Singleton  M.  Ashenfelter, 
who  is  appellant.  On  the  tenth  day  of  November,  A.  D.  1885,  the  relator, 
Edward  C.  Wade,  filed  in  the  otfice  of  the  clerk  of  the  district  caurt  of  the 
Third  judicial  district,  sitting  in  the  county  of  Sierra,  an  affidavit  of  which 
the  following  is  a  copy: 

**  Territory  of  New  Mexico,  County  of  Sierra.  Edward  C.  Wade,  of  law- 
ful age,  being  duly  sworn,  upon  his  oath  states  that  heretofore,  to-wit,  in  the 
month  of  March,  A.  D.  1884,  he  was,  by  the  governor  of  the  territory  of  New 
Mexico,  in  due  form  of  law,  nominated  for  the  office  of  district  attorney  for 
the  Third  judicial  district  of  said  territory;  that  such  nomination  was  trans- 
mitted and  submitted  to  the  legislative  council  of  said  territory,  and  by  said 
council  confinned,  advised,  and  consented  to,  and  that  thereafter,  on  the 
eleventh  day  of  March,  A.  D.  1884,  the  said  governor,  by  and  with  the  advice 
and  consent  of  said  legislative  council,  then  in  session  at  the  capitol  of  said 
territory,  said  advice  and  consent  being  given  upon  said  nomination  as 
aforesaid,  appointed  and  commissioned  him  as  such  district  attorney  of  said 
Third  judicial  district  in  due  form  of  law;  tha-t  he  thereupon  and  therejifter 
took  the  oath  of  office,  and  entered  upon  his  duties  as  such  district  attorney, 
and  was  legally  possessed  of  and  performed  the  duties  of  said  office,  and 
exercised  the  powers  and  received  the  emoluments  thereof,  from  the  time  of 
his  said  .appointment  to  and  induction  into  said  office,  as  aforesaid,  until  the 
ninth  day  of  November,  A.  D.  1885;  that  from  and  after  his  induction  into 
said  office,  sis  aforesaid,  he  never  resigned,  abandoned,  or  forfeited  the  same, 
nor  was  he  ever  removed  or  displaced  from  said  office  by  the  judgment  of  any 
court,  nor  has  the  said  office,  since  his  appointment  thereto,  been  abolished, 
or  its  tenure  in  anywise  changed  or  altered,  nor  has  his  term  expired;  that, 
by  virtue  of  his  said  appointment,  he  was  (as  he  is  advised  and  believes) 
legally  entitled  to  hold  said  office,  perform  the  duties  and  receive  the  emolu- 
ments thereof,  for  the  full  term  of  two  years,  and  thereafter  until  his  suc- 
cessor to  said  office  should  be  lawfully  appointed  and  qualified.  He  further 
states  that  on  the  ninth  day  of  November.  A.  D.  1885,  one  Singleton  M.  Ash- 
enfelter, illegally  claiming  said  office  under  color  of  an  unauthorized,  illegal, 
and  void  appointment,  (as  affiant  is  advised  and  believes.)  made  long  after  the 
date  of  affiant's  appointment,  by  the  governor  of  the  territory  of  New  Mexico, 
without  the  advice  and  consent  of  the  legislative  council  of  said  territory,  and 
at  a  time  when  said  council  was  not  in  session,  usurped,  intruded  into,  and  un- 
lawfully (as  affiant  is  advised  and  believes)  held  said  office  of  district  attorney 
for  the  said  Thiixi  judicial  district  of  the  territory  of  New  Mexico,  and  still 
does  unlawfully  (.iis  atfiant  is  advised  and  believes)  hold  said  office,  perform 
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and  execute  tho  powers  and  duties  thereof,  and  claim  the  emoluments  of  the 
same;  and  that  since  the  said  ninth  day  of  November,  A.  D.  1885,  the  said 
Singleton  M.  Ashenfelter  unlawfully  (as  affiant  is  advised  and  believes)  ex- 
cluded, and  still  excludes,  this  afilant  from  said  office,  and  has  refused,  and 
still  refuses,  to  allow  this  affiant  to  hold  and  execute  the  said  office  or  to  re- 
ceive the  emoluments  thereof.  Affiant  further  says  that  he  is  desirous  that 
the  title  of  this  affiant  and  of  said  Ashenfelter  to  said  office,  and  the  right  to 
exercise  its  functions,  and  receive  its  emoluments,  should  be  judicially  in- 
quired into  and  determined,  and  that  to  that  end  a  rule  may  be  made  upon 
the  facts  herein  stated,  upon  motion  of  the  attorney  general  of  the  territory 
of  New  Mexico,  for  said  territory,  upon  the  said  Singleton  M.  Aslienfelter  to 
show  cause,  if  any  he  hath,  why  leave  should  not  be  given  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto  in  behalf  of  said  territory,  upon  the  re- 
lation of  this  affiant,  the  said  Edward  G.  Wade,  against  the  said  Singleton  M. 
Ashenfelter  for  usurping,  intruding  into,  and  unlawfully  holding  and  exer- 
cising said  office  as  aforesaid. 

[Signed]  "Edwabd  C.  Wadb. 

"Subscribed  and  sworn  to  before  me  this  tenth  day  of  November,  A.  D. 
1885. 

"George  R.  Bowman,  Clerk.** 

And  thereupon  William  Breeden,  attorney  general,  appeared  In  open  coui-t, 
and  moved  for  a  rule  upon  Singleton  M.  Ashenfelter,  predicated  on  said  affi- 
davit, to  show  cause,  if  any  he  had,  why  the  said  attorney  general  should  not 
have  leave  to  file  an  information  in  the  nature  of  a  qtco  toarranto  in  said 
court  on  behalf  of  the  territory  of  New  Mexico,  on  relation  of  said  Wade,  and 
against  said  Ashenfelter,  for  having  illegally  usurped  and  intruded  into  the 
office  of  district  attorney  for  the  Third  judicial  district  of  said  territory.  On 
the  same  day  the  court  granted  said  rule,  requiring  the  respondent  to  so  appear 
in  said  court  on  the  12th.  On  that  day,  Ashenfelter  being  in  court  in  person, 
and  it  having  been  shown  that  the  rule  to  appear  had  been  served  upon  him 
2is  ordered,  and  no  cause  being  shown,  on  motion  of  the  attorney  general  leave 
was  given  to  file  such  information,  and  the  same  was  then  and  there  in  open 
court  on  such  leave  filed.  On  the  thirteenth  day  of  November  the  attorney 
general  appeared  in  open  court,  and  moved  for  an  order  directing  process  to 
issue  upon  said  information,  which  process  was  on  the  seventeenth  day  of 
said  month  ordered  by  the  court,  and  which  thereupon  issued  in  the  following 
words: 

"The  Tenitory  of  New  Mexico  to  Singleton  M,  Ashenfelter^  Greeting: 
Whereas,  Wm.  Breeden,  attorney  general  for  the  territory  of  New  Mexico,  on 
the  relation  of  Edward  C.  Wade,  hath  filed  in  the  district  court  for  the  Third 
judicial  district  of  the  territory  of  New  Mexico,  sitting  within  and  for  the 
county  of  Sierra,  by  leave  of  the  court,  an  information  in  the  nature  of  a  gwo 
warranto  alleging  and  charging  that  you,  the  said  Singleton  M.  Ashenfelter, 
have  unlawfully  usurped,  intruded  into,  and  held  tho  office  of  district  at- 
torney for  the  Third  judicial  district  of  the  territory  of  New  Mexico,  and  un- 
lawfully exercised  the  powers  and  functions  thereof,  and  that  you,  the  said 
Singleton  M.  Ashenfelter,  still  unlawfully  hold  said  office,  and  exercise  the 
powers  and  functions  thereof,  without  any  authority  of  law,  and  to  the  ex- 
clusion of  the  said  Edward  C.  Wade,  who,  it  is  alleged,  is  the  legally  appointed 
district  attorney  for  said  district,  and  lawfully  entitled  to  the  possession  of 
said  office,  and  to  hold  and  enjoy  and  to  exercise  the  powers  and  functions 
thereof,  therefore  you,  the  said  Singleton  M.  Ashenfelter,  are  hereby  com- 
manded that,  laying  all  other  matters  and  things  aside,  you  do  appear,  at  10 
o'clock  A.  M.,  on  Wednesday,  November  18,  1885,  before  the  said  district 
court,  now  sitting  in  said  county  of  Sierra,  at  the  court-house  of  said  county, 
then  and  there  to  answer  unto  said  information  concerning  the  matters  therein 
V.12P.110.18— 56 
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alleged  and  charged  against  you,  and  observe  what  the  said  court  shall  direct 
in  tliis  behalf.  And  this  you  do  under  penalty  of  the  law,  and  on  pain  of 
such  judgment  and  other  process  as  said  court  shall  award. 

"Witness  tlie  Hon.  Wm.  F.  Henderson,  associate  justice  of  the  supreme 
court  of  the  territory  of  New  Mexico,  and  judge  of  the  Third  judicial  district 
court  thereof,  and  the  seal  of  said  court,  this  seventeenth  day  of  November, 
A.  D.  1885. 

[Seal]  "Georgk  K.  Bowman,  Clerk.  •• 

On  which  said  writ  the  sheriff  of  Sierra  county.  New  Mexico,  on  the  sev- 
enteenth day  of  November,  1885,  made  the  following  return,  and  filed  said 
writ,  with  said  return,  witli  the  clerk: 

"I  certify  that  I  served  the  within  writ  upon  the  within-named  Singleton 
M.  Ashenfelter  at  the  county  of  Sierra,  this,  the  seventeenth,  day  of  Novem- 
ber, A.  D.  1885,  at  10  o'clock  a.  m. 

"TnoMAs  Murphy,  Sheriff  of  Sierra  County." 

This  process  was  served  on  the  day  it  issued,  and*  the  next  day,  the  18th, 
the  following  stipulation  was  filed  in  court: 

"The  Territory  of  New  Mexico,  County  of  Sierra,  ss. — In  the  Dis- 
trict Court  for  the  Third  Judicial  District.    November  Term, 

1885. 

**The  Territory  of  New  Mexico,  on  the  Relation  of  Edward  C,  Wade,  vs. 
iSingleton  M.  Ashetifelter. 

"In  drder  to  expedite  and  obtain  a  speedy  determination  of  this  cause,  and 
to  save  the  defendant  all  of  the  rights  that  he  may  have  touching  the  juris- 
diction of  the  court  over  his  person  herein,  and  that  none  of  tliem  may  be 
waived,  it  is  hereby  agreed  that  the  plea  to  jurisdiction  and  the  answer  may 
be  filed  and  considered  at  the  same  time,  without  the  general  appearance, 
which  may  be  entered  for  the  purpose  of  such  answer,  being  considered  as 
giving  jurisdiction  over  the  person  of  the  defendant,  but  that  the  question  as 
to  whether  the  court  acquired  jurisdiction  over  the  person  of  the  defendant 
by  reason  of  a  process  of  summons  issued  by  the  court  during  the  present  term 
of  this  court,  and  made  returnable  to  the  present  term  of  this  court,  may  be 
considered  the  same  as  if  no  general  answer  had  been  made,  but  only  a 
special  appearance  for  that  purpose  entered. 

''Notemher  18,  1885.  Wm.  Brkeden, 

"Attorney  General. 
•*G.  G.  Posey, 
••Idus  L.  Felder, 
**W.  T.  Thornton, 
"Attorneys  for  Defendant.* 

The  respondent  appeared  specially  in  the  district  court,  and  moved  the  court 
to  quash  the  process,  and  dismiss  the  information,  and  stated  his  reasons  as 
follows: 

First,  Because  the  court  has  no  jurisdiction  over  the  subject-matter,  and 
no  power  to  proceed  by  information,  and  can  only  proceed  to  try  the  right  of 
office  by  the  original  writ  of  quo  icarranto,  and  not  by  an  information  in  the 
nature  of  a  quo  warranto. 

Second,  The  process  issued  in  this  cause  is  an  original  writ  issuing  out  of 
this  court,  and  could  only  be  made  returnable  at  the  next  succeeding  term 
after  the  same  was  issued ;  whereas,  the  writ  issued  in  this  case  was  made  re- 
turnable the  same  term  at  which  it  was  issued. 
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"Third.  Because  the  court,  rts  appeara  upon  the  face  of  the  information 
and  the  writ,  has  no  jurisdiction  eitlier  of  the  subject-matter  in  controversy, 
or  cf  the  pei-son  of  the  defendant. 

[Signed]  "Singleton  M.  Ashenfeltek. " 

The  motion  as  overruled,  and  the  respondent  excepted.  Answer  was  then 
filed,  and  the  case  submitted  on  the  information  and  answer.  At  a  later  day 
of  the  same  term  the  court  adjudged,  and  so  entered  of  record,  that  Ashenfel- 
ter  is  not  entitled  to  the  possession  of  the  office  of  district  attorney  for  the 
Third  judicial  district,  and  that  he  unlawfully  holds  the  same,  but  that  Ed- 
waid  0.  Wade  is  such  district  attorney,  and  lawfully  entitled  Lo  the  possession 
of  such  office;  and  it  is  further  adjudged  that  Ashenfelter surrender  said  office 
to  the  said  Wade.     From  this  judgment  Ashenfelter  appeals. 

The  questions  presented  by  the  record  for  determination  here,  therefore, 
are:  Fiist.  Did  the  court  below  err  in  overruling  the  motion  to.  quash,  and 
in  taking  jurisdiction  over  the  person  and  subject-matter,  and  in  proceeding 
to  hear  and  determine  the  case?  Second.  Did  the  court  err  in  its  final  judg- 
ment? 

Upon  the  first  alleged  error,  appellant  contends:  First,  that,  if  any  tri- 
bunal in  this  territory  has  jurisdiction,  it  is  the  supreme  and  not  the  district 
court;  second,  if  any  remedy  exists  to  redress  the  wrong  complained  of,  it  is 
not  on  information,  but  by  the  original  writ  of  quo  warranto;  third,  that  in 
any  event  the  respondent  should  not  have  been  required  to  appear  at  the  term 
when  the  information  was  filed,  but  at  a  subsequent  one. 

As  to  the  first  question,  sections  2006  and  2014,  Comp.  Laws,  are  recited. 
The  first  of  these  sections  gives  power  to  the  supreme  court  to  issue  writs  of 
prohibition;  the  other  one  confers  authority  on  any  judge  of  the  supremo 
court  to  issue  writs  of  habeas  corpus.  It  does  not,  therefore,  follow,  that  ex- 
clusive jurisdiction  is  in  the  supreme  court  over  such  a  proceeding  as  this  one, 
especially  in  the  light  of  section  666,  Comp.  Laws,  as  follows:  "The  district 
court  shall  have  original  jurisdiction  in  all  cases,  civil  and  criminal,  in  which 
jurisdiction  is  not  specially  delegated  to  some  other  court."  No  statute  has 
been  cited  which  does  "specially  delegate"  to  the  supreme  court  jurisdiction 
in  this  class  of  cases;  and,  in  the  absence  of  it,  the  foregoing  section,  by  its 
express  terms,  settles  the  question  of  jurisdiction  to  be  in  the  district  court, 
but  does  not  determine  the  character  of  the  proceeding.  One  provision  of  the 
organic  act  provides:  "The  district  courts  shall  possess  chancery  as  well  as 
common-law  jurisdiction."  Section  1823  of  the  Compiled  Laws,  which  sec- 
tion came  in  force  in  1876,  reads:  "In  all  courts  in  this  territory  the  common 
law,  as  recognized  in  the  United  States  of  America,  shall  be  the  rule  of  prac- 
tice and  decision. " 

This  court,  in  the  case  of  Brotoning  v.  Estate  of  Bronming,  9  Pac.  Rep. 
677,  (decided  at  last  January  term,)  considered  these  provisions,  and  also 
made  a  review  of  the  cases  decided  in  the  territory  referring  thereto.  It  was 
there  held,  (page  684:)  ''The  legislature  intended  by  the  language  used  in 
that  section  to  adopt  the  common  law,  or  lex  non  scripta,  and  such  British 
statutes  of  a  general  nature,  not  local  to  that  kingdom,  nor  in  confiict  with 
the  constitution  or  laws  of  the  United  States,  nor  of  this  territory,  which  are 
applicable  to  our  condition  and  circumstances,  and  which  were  in  force  at  the 
time  of  our  se}>aration  from  the  mother  country." 

If  section  1823,  supra,  and  the  section  of  the  organic  act  above  referred  to, 
are  applicable  to  this  proceeding,  our  inquiry  must  be  whether  the  common 
law,  at  the  time  of  that  separation,  was  such  as  to  warrant  the  action  of  the 
court  below. 

In  Leltensdorfer  v.  Webb,  1  N.  M.  34,  it  is  said:  "By  the  tenth  section  of 
the  organic  law  it  is  provided  that  the  supreme  and  district  courts,  respect- 
ively, shall  possess  chancery  as  well  as  common-law  jurisdiction.    Jurisdic- 
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tion  is  properly  the  power  to  hear  and  determine  causes.  The  common  law, 
then,  at  least  so  far  as  to  control  and  regulate  the  proceedings  of  the  district 
court  in  the  hearing  and  determining  ofcausesy  has  been  extended  over  this 
territory  by  act  of  congress,  and  that  court,  when  it  proceeds  to  hear  and  de- 
termine, must  observe  the  course  of  proceeding  prescribed  by  the  common 
law. "  It  may  be  this  point  was  not  exactly  before  the  court  in  that  case  for 
determination,  but  the  opinion  is  an  elaborate  and  very  able  one,  and  the  lan- 
guage quoted  above  was  no  doubt  carefully  considered,  and  evidently  the  de- 
liberate judgment  of  the  court  on  the  point  stated. 

In  Arellano  v.  Chacon,  1  N.  M.  269,  a  case  twice  argued  in  the  supreme 
court,  and  therefore  presumably  very  carefully  considered,  the  same  section  of 
the  organic  act  herein  quoted  was  before  the  court,  and  it  was  held:  '*The 
district  courts  of  this  territory  may  try  issues  of  fact  by  juries,  set  aside  ver- 
dicts for  established  legal  causes,  and  grant  new  trials.  To  exert  these  high 
powers,  the  law  has  expressly  conferred  the  authority.  It  is  a  parcel  of  that 
common-law  jurisdiction  of  which  they  are  made  the  depositories  by  the  or- 
ganic act," 

When  the  observations  made  in  the  foregoing  opinions  are  supplemented  by 
the  considerations  stated  in  Broi/mingy.  Estate  of  Brovming,  supra,  and  the 
provisions  of  section  1823  of  the  Compiled  Laws,  it  seems  reasonably  clear 
that  the  rule  at  common  law  as  the  same  existed  at  the  time  of  our  separation 
from  England,  except  so  far  as  modified  by  statute,  must  determine  the  prac- 
tice in  the  court  below.  If  the  territorial  statute  provides  a  rule  of  practice, 
it  must  govern;  but,  in  its  absence,  the  course  of  proceeding  at  common  law 
must  be  ascertained  and  followed.  Recourse  must  therefore  be  had  to  the 
common  law  to  ascertain  whether  the  remedy  is  by  the  original  writ  of  quo 
toarranto  as  claimed  by  appellant. 

^'QijLo  ijoarranto,  a  writ  which  lies  against  any  person  or  corporation  that 
usurps  any  franchise  or  liberty  against  the  king  without  good  title;  and  is 
brought  against  the  usurpers  to  show  by  what  right  and  title  they  hold  or 
claim  such  franchise  or  liberty.  It  is  in  the  nature  of  a  writ  of  right  for  the 
king  against  him  who  holds,  claims,  or  usurps  an  olTlce,  *  *  *  to  in- 
quire by  what  authority  he  supports  his  claim,  in  order  to  determine  the 
right.  *  *  *  The  judgment  on  a  writ  of  quo  warranto  (being  in  tlie  nat- 
ure of  a  writ  of  right,)  is  final  and  conclusive  even  against  the  crown,  ^his, 
together  with  the  length  of  its  process,  probably  occasioned  that  disuse  into 
which  it  is  now  fallen,  and  introduced  a  more  modern  method  of  prosecution, 
by  information  filed  in  the  court  of  king's  bench  by  the  attorney  general,  in 
the  nature  of  a  writ  of  quo  warranto;  wherein  the  process  is  speedier,  and 
the  judgment  not  quite  so  decisive.  *  *  *  This  is  properly  a  criminal 
method  of  prosecution,  as  well  to  punish  the  usurper  by  a  fine  for  the  usurpa- 
tion of  the  franchise,  as  to  oust  him,  or  to  seize  it  from  the  crown,  but  hath 
long  been  applied  to  the  mere  purpose  of  trying  the  civil  right,  seizing  the 
franchises,  or  ousting  the  wrongful  possessor;  the  fine  being  nominal.  *  *  • 
This  proceeding  is  now  applied  by  virtue  of  St.  9  Anne,  c.  20,  which  permits 
an  information  in  the  nature  of  a  5U0  warranto  to  be  brought,  with  the  leave 
of  the  court,  at  the  relation  of  any  person  desiring  to  prosecute  the  same, 
against  any  person  intruding  into,  or  unlawfully  holding,  any  franchise  or 
office  in  any  city,  borough,  or  town  corporate, — provides  for  its  speedy  deter- 
mination." 5  Jac.  Law  Diet,  oage  373,  and  authorities  there  cited;  5  Toml. 
Law  Diet.  280;  3  Wend.  Bl.  262. 

"  The  writ  of  quo  warranto  has  long  been  superseded  in  practice  by  the 
proceeding  by  information  in  the  nature  of  a  quo  wai^anto,  which  is  the 
usual  proceeding  also  in  American  practice."     i5ouv.  373. 

"There  is  one  species  of  information  still  further  regulated  by  St.  9  Anne, 
c.  20,  viz.,  those  in  the  nature  of  a  writ  of  quo  warranto,  which  was  shown 
in  the  preceding  volume  to  be  a  remedy  given  to  the  crown  against  such  as 
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had  usurped  or  Intruded  into  any  office  or  franchise.  The  modem  informa- 
tion tends  to  the  same  purpose  as  the  ancient  writ."    4  Wend.  BI.  812. 

*' An  information  in  the  nature  of  a  qtio  warranto,  though  a  proper  pro- 
ceeding to  try  a  right  in  respect  to  which,  in  strictness  in  words,  it  may  not 
come,  yet,  being  a  remedial  law,  it  shall  receive  as  large  a  construction  as  the 
words  will  bear."    1  Salk.  376,  S.  C. 

Upon  a  motion  for  leave  to  Hie  an  information  in  the  nature  of  a  quo  toar- 
ranto,  in  State  y.  Burnett,  2  Ala.  142,  it  is  said:  "The  convenience  of  this 
mode  of  proceeding  has  rendered  the  old  writs  for  ascertaining  a  right  to  an 
office  or  franchise  entirely  obsolete,  and  it  may  be  questioned  whether  they 
would  now  be  effectual." 

In  Donnelly  v.  People,  11  111,  553,  it  is  held:  "That  proceeding  [by  infor- 
mation] is  a  substitute  for  the  ancient  writ  of  quo  toarranto. " 

"The  precise  period  when  this  ancient  writ  fell  into  disuse  in  England,  and 
its  place  was  usurped  by  the  more  modern  remedy  of  an  information  in  the 
nature  of  a  quo  warranto,  cannot  be  definitely  ascertained.  It  is  certain,  how- 
ever that  the  information,  itself  a  common-law  remedy,  was  of  very  early 
date,  and  it  is  probable  that  it  began  to  supersede  the  more  ancient  remedy 
upon  the  abolition  of  the  king^s  justices  in  eyre,  and  the  substitution  of  the 
Justices  of  assize."    High,  Extr.  Rem.  467. 

It  is  estiiblished  by  the  authorities  cited,  and  their  number  could  be  in- 
creased, that  the  ancient  original  writ  was  long  ago  superseded,  and  cannot 
be  the  proper  remedy  in  this  case.  This  view  of  that  question  disposes  of  the 
second  point  pressed  upon  the  attention  of  this  court. 

The  next  matter,  in  its  proper  order  for  consideration,  is  whether  the  court 
erred  in  requiring  process  to  issue  returnable  at  the  same  term  when  the 
information  was  filed.  Appellant,  to  support  his  contention  that  process 
should  have  issued  returnable  at  the  next  term,  instead  of  at  the  same  term, 
cites  section  1903,  Comp.  Laws,  as  follows:  "All  original  process  in  any  suits 
shall  be  returned  on  the  first  day  of  the  term  next  after  its  issuance.  By  this 
statute  the  first  day  of  the  term  next  after  it  issues  is  the  return-day  of  pro- 
cess authorized  by  the  provisions  of  the  section.  The  important  inquiry  is 
whether  the  section  is  applicable  to  extraordinary  proceedings  like  the  one 
here.  Did  the  legislative  assembly  intend  the  section  quoted  to  apply  to  rem- 
edies of  an  extraordinary  kind,  such  as  mandamus,  prohibition,  quo  war- 
ranto, and  the  like,  or  was  it  the  intention  to  apply  it  only  to  ordinary  rem- 
edies as  distinguished  from  extraordinary  ones? 

In  Hap.  &  L.  Law  Diet.  1017,  process  is  thus  defined:  "A  form  of  proceed- 
ing taken  in  a  court  of  justice  for  the  purpose  of  giving  compulsory  effect  to 
its  jurisdiction.  The  process  of  various  coiuis  of  record  consists  of  writs, 
summons,  warrants,  etc.,  and  hence  the  terms  <  process 'and  *  writs'  are  often 
used  synonymously." 

In  this  manner  the  term  "original  process"  is  used  in  that  section,  and  it 
is  necessary  to  consider  whether  the  process  proper  to  issue  when  leave  is 
granted  to  file  an  information  in  the  nature  of  a  writ  of  quo  warranto  was 
intended  by  section  1903* 

Sir  William  Blackstone,  (volume  3,  p.  131,)  in  speaking  of  Tiaheae  corpus, 
uses  this  language:  "In  the  king's  bench  and  common  pleas  it  is  necessary 
to  apply  for  it  [the  writ  of  habeas  eorpiMi]  by  motion  to  the  court,  as  in  case 
of  all  other  prerogative  writs,— 4!ertioran,  prohibition,  mandamus,  etc., — 
which  do  not  issue  as  of  mere  course,  without  showing  probable  cause  why 
the  extraordinary  power  of  the  crown  is  called  in  to  the  party's  assistance." 

"Prerogative  writs"  are  "remedies  of  an  extraordinary  kind  granted  by 
the  courts  in  certain  cases,  but  never  as  a  matter  of  right;  they  being  a 
direct  intervention  of  the  government  with  the  liberty  or  property  of  the  sub- 
ject.   The  principal  writs  of  this  nature  are  (1)  the  writ  of  procedendo^  (2) 
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the  writ  of  mandanma;  (3)  the  writ  of  prohibition;  (4)  the  writ  of  quo  war^ 
ranto;  (5)  the  writ  of  habeas  corpus;  (6)  the  writ  of  certiorari.'*  2  Rap.  Si 
L.  Law  Diet.  697.  "The  prerogative  writ  of  quo  toarranto  has,  however, 
fallen  into  disuse."    Id.  1057. 

Tliese  various  writs  are  generally  referred  to  as  high  prerogative  writs, 
issuing,  as  they  do,  in  a  class  of  special  remedies  of  extraordinary  character. 
"Originally  the  writ  of  mandamus  was  purely  a  prerogative  writ.  It  was  so 
called  because  it  proceeded  from  the  king  himself,  in  his  court  of  king's  bench, 
superintending  the  police  and  preserving  the  peace  of  the  realm. "  High,  Extr. 
Bern.  55  3.  So  it  was  with  the  original  writ  in  quo  toarranto,  prohibition, 
and  in  other  extraordinary  proceedings.  As  distinguished  from  what  may, 
for  the  purpose  of  distinction,  be  designated  as  ordinary  proceedings, — those 
in  usual  use  for  the  redress  of  grievances  continually  arising, — they  were  re- 
garded as  extraordinary,  and  were  instituted,  as  Biackstone  sUUes,  supra, 
"by  motion  to  the  court,  as  in  case  of  all  prerogative  writs,"  and  were  not 
granted  as  a  matter  of  course,  but  on  leave  only. 

Was  it  the  intention  of  the  legislative  assembly  to  apply  section  1903,  supra, 
to  these  extraordinary  remedies,  instituted,  before  the  passage  of  that  section, 
only  on  leave  of  the  court,  or  to  provide  a  uniform  rule  as  to  ordinary  actions? 
This  section  was  a  part  of  the  act  of  July  12,  1851.  See  page  190.  Comp. 
Laws  1865.  liesort  to  the  context  is  proper  in  determining  construction, 
and,  on  examination  of  the  act,  the  purpose  of  this  section  will  become  more 
apparent.    That  act  undertook  to  provide  a  code  of  practice  in  ordinary  cases. 

Section  20  of  that  act  reads:  "All  civil  suits  shall  be  commenced  and  con- 
ducted by  petition  and  answer,  replication  and  rejoinder,  rebutter  and  sur- 
rebutter, and  in  this  order  until  the  issue  is  formed."  Section  211:  "When 
any  person  who  may  think  he  has  a  cause  o£  action  shall  wish  to  bring  suit 
against  his  adversary,  he  shall  file  in  the  office  of  the  clerk  a  petition. "  Tlie 
section  then  names  what  shall  be  set  out  in  the  petition.  Section  37  is  identi- 
cal with  section  1903  of  the  Compiled  Laws  of  1884,  and  reads:  "All  original 
process  in  any  suit  shall  be  returned  on  the  first  day  of  the  term  next  after  its 
issuance. "     / 

It  was  in  this  connection  that  the  section  under  consideration  was  made  a 
part  of  the  act  of  1851.  The  system  of  practice  thus  instituted  had  its  foun- 
dation in  a  petition  as  the  cause  of  action.  This  petition  was  intended  to 
take  the  place  of  the  common-law  declaration,  and  the  bill  of  complaint  in 
equity,  and  to  combine  the  two  systems  of  pleading  and  practice  iiito  one  in 
the  nature  of  a  Code,  as  is  manifest  from  section  6:  "  The  names  and  distinc- 
tions between  different  actions  as  known  to  the  common  law  of  England  and 
the  United  States  shall  not  be  deemed  material  by  the  courts  of  this  territory, 
and  all  matters  of  complaint  or  defense  of  alike  nature  may  be  joined,  re- 
spectively, in  the  petition  and  answer." 

It  was  in  suits  of  this  kind,  brought  by  the  petition  provided  for,  to  which 
the  section  now  numbered  1903  in  the  Compiled  Laws  of  1884  was  to  apply, 
and  the  return-day  of  the  process  for  which  was  fixed  at  the  next  term.  It 
must  be  apparent  this  attempt  to  provide  a  new  practice  did  not  extend  to 
the  extraordinary  remedies  of  habeas  corpus,  quo  vxin'anto,  mandamus,  and 
the  like,  which  were  all  well  recognized  as  a  separate  and  distinct  class  of  pro- 
ceedings, in  which  speed  was  the  very  essence  of  the  remedy,  but  was  only 
intended  to  apply  to  those  ordinary  suits  in  which  the  process  issued  as  a  mat* 
ter  of  course.  It  was  actions  founded  on  petition,  and  not  those  based  on  in- 
formation to  which  the  section  applied.  The  one  class  was  originally  insti- 
tuted only  on  leave  of  the  court  to  obtain  a  "prerogative  writ,"  and  the 
practice  as  to  them  is  thus  defined: 

"Prerogative  writ.  In  practice  a  writ  issued  upon  some  extraordinary  oc- 
casion, and  for  which  it  is  necessar}'  to  apply  by  motion  to  the  court."    ''A 
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writ  not  issuing  as  of  course,  without  showing  some  probable  cause  why  it 
should  be  granted.  The  writs  of  habeas  corptis,  procedendo,  mandamus, 
prohibition,  quo  warranto,  belong  to  this  class."  2  Burrill,  822;  3  Bl.  Coram, 
132;  3  Steph.  Coram.  681. 

To  hold  that  this  statute  determines  the  character  and  return-day  of  the 
process  in  these  special  proceedings  would  be  to  utterly  ignore  the  well-known 
distinctions  at  common  law  between  cases  originating  under  the  high  preroga- 
tive writs,  by  leave,  on  motion,  usually  designated  extraordinary  remedies,  and 
that  other  equally  well-defined  large  class  of  cases  where  process  is  not  a  ques- 
tion of  leave,  but  is  issued  as  a  matter  of  right,  and  introduce  confusion  and 
delay  in  place  of  certainty  and  speed. 

Can  it  be  reasonably  contended  the  assembly  meant,  by  the  act  of  1851, 
that  one  believing  himself  aggrieved  could  file  with  the  clerk  his  petition,  not 
verified,  and  thereupon,  without  leave,  as  a  matter  of  course,  a  writ  of  habeas 
corpus,  mandamus,  or  quo  warranto  should  issue  returnable  at  the  next 
term?    The  statement  of  the  inquiry  carries  its  own  answer. 

The  following  case  is  in  point:  "©ao  'tjoarranto  is  the  Icgivl  writ  to  try  the 
right  to  hold  office  and  for  ousting  a  usurper.  This  court  sits  but  once  a  year. 
The  writ  does  not  issue  except  upon  motion,  and  after  rule  and  cause  shown; 
and  if,  when  issued,  it  must  go  to  the  common  rules  for  pleading,  *  *  * 
the  remedy  will  prove  wholly  ineffectual;  for  the  office  usurped  would  expire 
before  the  complaint  would  be  got  ready  for  trial,  and  the  judgment  of  ouster, . 
if  rendered,  would  operate  on  a  person  no  longer  in  the  possession  of  the  of- 
fice. We  must  so  exercise  jurisdiction  tis  to  give  effect  to  the  administration 
of  the  law,  and  not  take  a  course  certain  to  render  it  nugatory.  The  defend- 
ant will  be  ruled  to  plead  to-morrow  morning. "  State  v.  Buchanan,  Wright, 
(Ohio,)  239. 

In  Vermont  the  statute  provided:  "Power  is  given  to  the  supreme  court  to 
issue  and  determine  all  writs  of  error,  certiorari,  mandamus,  prohibition,  and 
quo  warranto;  "  but  the  mode  of  procedure  was  not  prescribed.  The  supreme 
court,  in  State  y.  Smith,  48  Vt.  281, adopted  the  practice  in  England.  Judge 
Redfield,  a  very  able  jurist  and  law  writer,  in  that  case  makes  the  ruling 
in  the  following  terms:  "It  is  not  denied  that  at  the  time  our  statute  was  en- 
acted, and  down  to  the  present  time,  the  practice  was  settled  and  uniform  in 
the  courts  of  England  that,  after  leave  was  granted  and  the  information  filed, 
the  respondents  had  time  and  oppoi-tunity  to  plead  to  the  information.  Th^ 
nature  of  the  application  is  summary,  and  requires  speed;  and  tfie  court 
will  see  to  it  that  tliere  is  no  delay.  *  *  *  The  statute  gives  merely  ju- 
risdiction to  this  court  of  these  prerogative  writs.  *  *  *  We  think,  when 
an  information  is  allowed  to  be  filed,  it  is  the  duty  of  the  court  to  fix  some 
time,  ordinarily  during  the  same  term,  for  the  respondent  to  appear  and 
plead." 

Lindsey  v.  Attorney  General,  33  Miss.  523,  is  a  very  instructive  case.  The 
practice  adopted  by  the  trial  court  in  the  case  now  here  evidently  followed 
tliat  one.  The  practice  in  the  two  cases  is  identical.  If  the  rule  followed  in 
that  case  is  correct,  there  is  no  error  in  the  mode  of  proceeding  adopted  in  the 
Third  district  in  this  one.  It  is  observed  in  the  Mississippi  case:  "The  very 
nature  of  the  right  asserted  requires  a  speedy  remedy.  It  is  not  only  the 
riglit  of  the  party  having  the  legal  title  to  the  office  to  be  placed  at  .once  in 
possession  and  enjoyment  of  it,  but  it  is  also  the  policy  of  the  law  that  he 
alone  who  has  been  intrusted  with  the  public  confidence,  in  the  mode  pointed 
out  by  law,  should  perform  the  duties  of  the  office.  The  remedy,  to  be  valu- 
able, should  be  speedy.  It  was  so  under  the  practice  as  regulated  by  the 
rules  of  the  common  law,  *  *  *  and  we  find  nothing  in  the  policy  of  the 
law,  or  the  theory  of  our  government,  requiring  us  to  make  the  remedy  less 
efficient  than  it  is  under  the  English  practice." 

The  same  reason  applies  with  even  greater  weight  in  this  territory. 
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The  statute  of  Anne,  to  which  reference  is  made,  became  a  law  in  A.  D. 
1710;  and,  so  far  as  applicable  to  this  cause,  is  as  follows,  (see  High,  647; 
Statute  of  Anne,  9  Anue,  c.  20:) 

"An  act  for  rendering  the  proceedings  upon  writs  of  mandamus  and  infor- 
mations in  the  nature  of  a  quo  warranto  more  speedy  and  effectual,  and 
for  the  more  easy  trying  and  determining  the  rights  of  offices  and  fran- 
chises in  corporations  and  boroughs. 

"(1)  Whereas,  divers  persons  have  of  late  illegally  intruded  themselves 
into,  and  have  taken  upon  themselves  to  execute,  the  offices  of  mayors,  bail- 
iffs, poitreeves,  and  other  offices,  within  cities,  towns  corporate,  boroughs, 
and  places  within  that  part  of  Great  Britain  called  England  and  Wales;  and, 
where  such  offices  were  annual  offices,  it  hath  been  found  very  difficult,  if  not 
impracticable,  by  the  laws  now  in  being,  to  bring  to  a  trial  and  determina- 
tion the  right  of  such  persons  to  the  said  offices  within  the  compiiss  of  the 
year;  and,  where  such  offices  were  not  annual  offices,  it  hath  been  found  dif- 
ficult to  try  and  determine  the  right  of  such  persons  to  such  offices  before 
they  have  done  divers  acts  in  their  said  offices  prejudicial  to  the  peace,  order, 
and  good  government  within  such  cities,  towns  corporate,  boroughs,  and 
places  wherein  they  have  respectively  acted;  and  whereas,  divers  persons  who 
had  a  right  to  such  offices,  or  to  be  burgesses  or  freemen  of  such  cities,  towns 
corporate,  boroughs,  or  places,  have  either  been  illegally  turned  out  of  the 
same,  or  have  been  refused  to  be  admitted  thereto,  having  in  many  of  the 
said  cases  no  other  remedy  to  procure  themselves  to  be  respectively  admitted 
or  restored  to  their  said  offices  or  franchises  of  being  burgesses  or  freemen 
than  by  writs  of  niandamus,  the  proceedings  on  which  are  very  dilatory  and 
expensive,  whereby  great  mischiefs  have  already  ensued,  and  more  are  likely 
to  ensue,  if  not  timely  prevented, — ^for  remedy  whereof  be  it  enacted  by  the 
queen's  most  excellent  majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  from  and  after  the  first  day  of 
Trinity  terra,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  eleven, 
where  any  writ  of  mandaraus  shall  issue  out  of  the  court  of  queen's  bench, 
the  courts  of  sessions  of  counties  palatine,  or  out  of  any  of  the  courts  of  grand 
sessions  in  Wales,  in  any  uf  the  cases  aforesaid,  such  person  or  persons  who 
by  the  laws  of  this  realm  are  required  to  make  a  return  to  such  writ  of  man- 
damus shall  make  his  or  their  return  to  the  first  writ  of  mandamus.** 

"(4)  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and 
after  the  said  first  day  of  Trinity  term,  in  case  any  person  or  persons  shall 
usurp,  intrude  into,  or  unlawfully  hold  and  execute  any  of  the  said  offices  or 
franchises,  it  shall  and  may  be  lawful  to  and  for  the  proper  officer  in  each  of 
the  said  respective  courts,  with  the  leave  of  tliesaid  court,  respectively,  to  ex- 
hibit one  or  more  information  or  informations  in  the  nature  of  a  quo  war- 
ranto, at  the  relation  of  any  person  or  persons  desiring  to  sue  or  prosecute 
the  same,  and  who  shall  be  mentioned  in  such  information  or  informations 
to  be  the  relator  or  relators,  against  such  person  or  persons  so  usurping,  in- 
truding into,  or  unlawfully  holding  and  executing  any  of  the  said  offices  or 
franchises,  and  to  proceed  therein  in  such  manner  as  is  usual  in  cases  of  in- 
formation in  the  nature  of  a  qxio  vmrranto;  and,  if  it  shall  appear  to  the  said 
respective  courts  that  the  several  rights  of  divers  persons  to  the  said  offices 
or  franchises  may  properly  be  determine<l  on  one  information,  it  shall  and 
may  be  lawful  for  the  said  respective  courts  to  give  leave  to  exhibit  one  such 
information  against  several  persons,  in  order  to  try  their  respective  rights  to 
such  offices  or  franchises;  and  sv/ch  person  or  persons  against  whom  such  in- 
formation or  informations  in  the  nature  of  a  qv>o  warranto  shall  he  sued  or 
prosecuted  shall  appear  and  plead  as  of  the  same  term  or  sessions  in  which 
the  said  information  or  informations  shall  he  jiled^  unless  the  court  where 
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such  information  shall  be  filed,  shall  give  further  time  to  such  person  or  per« 
sons  against  whom  such  information  shall  be  exhibited,  to  plead;  and  such 
person  or  persons  who  shall  sue  or  prosecute  such  information  or  informa- 
tions in  the  nature  of  a  qtu>  warranto  shall  proceed  thereupon  with  the  most 
convenient  speed  that  may  be,  any  law  or  usage  to  the  contrary  thereof  in 
anywise  notwithstanding. 

"(5)  And  be  it  further  enacted  and  declared  by  the  authority  aforesaid, 
that  from  and  after  the  said  first  day  of  Trinity  term,  in  case  any  person  or 
persons  against  whom  any  information  or  informations  in  the  nature  of 
a  quo  warranto  shall,  in  any  of  the  said  cases,  be  exhibited  in  any  of  the 
said  courts,  shall  be  found  or  adjudged  guilty  of  a  usurpation  or  intrusion 
into,  or  unlawfully  holding  and  executing  any  of  the  said  oflices  or  fran- 
chises, it  shall  and  may  be  lawful  to  and  for  the  said  courts,  respectively,  as 
well  to  give  judgment  of  ouster  against  such  person  or  persons  of  and  from 
any  of  the  said  offices  or  franchises  as  to  fine  such  person  or  persons,  respect- 
ively, for  his  or  their  usurping,  intruding  into,  or  unlawfully  holding  and  ex- 
ecuting any  of  the  said  offices  or  franchises ;  and  also  it  shall  and  may  be  law- 
ful to  and  for  thesaid  courts,  respectively,  to  give  judgment  that  the  relator 
or  relators  in  such  information  named  shall  recover  his  or  their  costs  of  such 
prosecution ;  and,  if  judgment  shall  be  given  for  the  defendant  or  defendants 
in  such  information,  he  or  they  for  whom  such  judgment  shall  be  given  shall 
recover  his  or  their  costs  therein  expended  against  such  relator  or  relators,  such 
costs  to  be  levied  in  manner  aforesaid. 

"(6)  And  be  it  further  enacted  and  declared  by  the  authori ty  aforesaid,  that 
it  shall  and  may  be  lawful  to  and  for  the  said  courts,  respectively,  to  allow  to 
such  person  or  persons,  respectively,  to  whom  any  writ  of  mandamus  shall 
be  directed,  or  against  whom'  any  information  in  the  nature  of  a  quo  war- 
ranto  in  any  of  the  cases  aforesaid  shall  be  sued  or  prosecuted,  or  to  the  per- 
son or  persons  who  shall  sue  or  prosecute  the  same,  such  convenient  time,  re- 
spectively, to  make  a  return,  plead,  reply,  rejoin,  or  demur,  as  to  the  said 
courts,  respectively,  shall  seem  just  and  reasonable,  anything  herein  con- 
tained to  the  contrary  thereof  in  anywise  notwithstanding." 

It  is  apparent  from  the  tenor  of  the  act  that  it  was  intended  to  furnish 
speedy  relief  against  the  wrongs  mentioned  in  it.  While  the  act  in  terms 
was  limited  to  the  "rights  of  offices  and  franchises  in  corporations  and  bor- 
oughs," yet  its  terms  were  extended  in  practice  to  include  other  rights  and 
offices  so  that  it  gradually  became  the  means  for  determining  the  title  to  office. 

Here  was  an  act  in  full  force,  furnishing  a  most  speedy  and  convenient 
mode  for  ousting  one  who  wrongfully  intruded  himself  into  office.  In  this 
country,  where  most  offices  are  elective,  and  where  terras  are  not  long,  and 
questions  of  title  often  occurring,  we  are  asked  to  hold  tliat  the  legislative  as- 
sembly of  this  territory  intended  to  adopt  a  system  less  effective  than  the 
English  one,  and  which  would  create  delay,  and  enable  the  holder  to  occupy 
for  the  full  term  before  the  final  judgment  of  the  law  could  oust  him.  If  the 
possessor  must  be  summoned  to  appear  at  an  ensuing  term,  and  the  delay  oc- 
curs incident  to  ordinary  proceedings,  it  is  too  plain  for  doubt  that  the  remedy 
is  wholly  without  efficiicy.  We  are  not  willing  to  believe,  under  our  institu- 
tions, that  any  such  legislative  intent  was  present  when  section  1903,  supra, 
was  passed;  but,  on  the  contrary,  are  inclined  to  adopt  that  construction  most 
in  harmony  with  our  institutions,  and  best  calculated  to  insure  a  speedy  de- 
termination of  title  to  office, — ^a  question  under  our  political  system  of  vital 
importance.  By  holding  that  that  section  was  intended  to  apply  only  to  or- 
dinary proceedings,  where  process  issues  as  a  matter  of  coui-se,  and  not  to 
those  special  proceedings  where  speed  is  the  essence  of  the  remedy,  a  dis- 
tinction in  the  mode  of  proceeding  which  formerly  prevailed,  and  which  now 
almost  everywhere  obtains,  is  presei-ved,  and  a  system  of  procedure  recog- 
nized which  will  best  subserve  the  ends  of  justice,  and  accord  with  what  we 
]»elieve  to  have  been  the  legislative  intent.     The  conclusion  is  that  it  was  cor^ 
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rect  practice  in  the  court  below  to  cause  process  to  be  issued  and  served  re- 
turnable during  the  term;  and  in  doing  so  the  court  committed  no  error,  and 
therefore  properly  oveiTuled  the  motion  to  quash  the  process. 

Having  thus  disposed  of  the  question  of  practice  interposed,  the  inquiry 
next  arising  for  determination  is  as  to  tlie  final  judgment  of  the  court  on  the 
merits.  The  following  are  the  facts  established  by  the  record  upon  which  the 
judgment  of  the  court  below  was  predicated:  March  11,  A.  D.  1884,  Edward 
C.  Wade,  the  relator,  was  duly  and  legally  appointed  by  the  governor  of  the 
territory  of  New  Mexico,  by  and  with  the  advice  and  consent  of  the  legisla- 
tive council  thereof,  to  the  office  of  district  attorney  for  the  Third  judicial 
district.  Said  Wade  took  the  oath  of  office  as  such  district  attorney,  as  re- 
quired by  law,  and  entered  upon  the  duties  thereof,  and  was  lawfully  pos- 
sessed of  the  same.  He  performed  its  duties,  and  received  its  emoluments, 
continuously,  openly,  and  notoriously,  until  the  ninth  day  of  November,  A. 
J).  1885.  lie  never  resigned  said  office,  abandoned  the  same,  nor  was  he  re- 
moved therefrom.  On  said  last-named  day,  over  the  objection,  protest,  and 
opposition  of  said  Wade,  the  appellant,  Singleton  M.  Asljenfelter,  took  posses- 
sion thereof,  claiming  to  be  lawfully  entitled  thereto. 

The  appellant  predicates  his  right  to  the  office  in  question  on  the  following 
facts:  On  the  twenty-eighth  day  of  October,  A.  D.  1885,  Hon.  Edmond  G.  Ross 
was  governor  of  said  territory,  and  as  such  made,  executed,  and  delivered  to 
said  Ashenfelter  a  commission,  whereby,  so  far  as  he  legally  could,  he  ap- 
pointed the  said  Ashenfelter  to  the  said  office.  The  said  appointee  accepted 
said  commission,  and  duly  and  in  legal  form  took  the  oath  of  office,  and  on  the 
said  nintli  day  of  November,  as  before  stated,  took  possession  and  began  to 
discharge  the  duties  of  the  same.  From  the  date  of  the  said  commission  so 
held  by  Ashenfelter,  to  the  time  of  bringing  this  proceeding,  the  legislative 
council  hiid  not  at  any  time  beejn  in  session,  and  never  advised  or  consented  to 
said  appointment  in  any  form  whatsoever;  or  took  any  action  repealing  the 
same. 

The  question,  under  these  facts,  is,  which  party  was  entitled  to  hold  the 
said  office  at  the  Institution  of  this  case?  As  beaiing  lipon  the  point,  it  is 
important  to  inquire  if,  at  the  date  of  Ashenfelter's  commission,  there  was 
any  vacancy  in  the  office  to  which  he  was  appointed.  If  there  was  such  va- 
cancy, then  it  becomes  necessary  to  determine  whether  the  governor  had  the 
legal  power  alone,  in  the  recess  of  the  legislature,  to  till  it.  If  there  was  no 
such  vacancy  otherwise  occurring,  then  the  question  arises,  did  the  governor 
have  the  power  to  create  a  vacancy  by  the  mere  act  of  appointment  and  de- 
livery of  the  commission  to  Ashenfelter,  and  by  the  same  act  both  create  and 
fill  the  vacancy? 

There  is  no  pretense  that  there  was  any  effort  to  remove  the  relator,  un- 
less the  appointment  of  Ashenfelter  and  his  commission  so  operated-.  It  is 
important  to  determine  whether  the  office  of  district  attorney  for  the  Third 
district  is  one  with  a  certain  tenure.  To  settle  that  inquiry  the  legislation  of 
the  territory  must  be  examined ;  for  upon  its  construction  must  rest  the  deter- 
mination of  the  question  whether  or  not  the  office  of  district  attorney  for  the 
Third  district  has  a  fixed  tenure.  There  can  be  no  intelligent  comprehension 
of  the  question  without  a  consideration  of  the  several  acts  of  the  assembly 
relating  to  the  subject,  and  therefore  said  enactments  are  here  set  out  as  fol- 
lows: 

**An  act  to  create  the  office  of  attorney  general." 

"Sec.  7.  That  the  governor,  by  and  with  the  consent  of  the  legislative 
council,  shall  appoint  an  attorney  general  for  said  territory,  who  shall  reside 
and  keep  his  office  at  the  seat  of  government,  and  he  shallhold  his  otllce  for 
two  years,  and  until  his  successor  shall  be  appointed  and  qualified. 

•*Sec.  8.  When  required,  he  shall  give  his  opinion  in  writing  to  the  gover- 
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nor,  auditor,  and  treasurer,  upon  any  question  of  law  leJating  to  tlieir  re- 
spective duties  and  offices. 

"Sec.  9.  The  attorney  general  shall  commence  and  prosecute  all  criminal 
and  civil  actions  in  the  district  courts  of  the  several  counties  of  this  territory, 
in  which  the  territory  or  any  county  may  be  concerned;  and  in  like  manner 
he  shall  defend  all  suits  which  may  be  brought  against  the  temtory,  or  any 
county  of  the  same;  he  shall  prosecute  forfeited  recognizances,  and  actions 
for  the  recovery  of  debts,  fines,  penalties,  and  forfeitures  accruing  to  the  ter- 
ritory, or  to  any  county  tliereof . 

"Sec.  10.  If  the  attorney  general  shall  be  interested  or  shall  have  been  con- 
cerned in  any  cause,  or  shall  be  absent  at  the  trial  of  any  cause,  in  which 
the  territory  or  any  county  is  concerned,  the  district  judge  may  appoint  some 
other  person  to  prosecute  or  defend  the  cause,  and  the  person  thus  appointed 
shall  have  the  same  power,  and  receive  the  same  fees,  as  the  attorney  gen- 
eral would  if  he  was  present. 

"Sec.  11.  In  addition  to  the  fees  of  office,  the  attorney  general  shall  receive 
a  salary  of  fifteen  hundred  dollars  per  annum:  provided,  that  in  no  case  shall 
there  be  taxed  any  fees  against  the  territory  for  prosecuting  or  defending. 

"Sec.  15.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. 

"Approved,  February  2,  1859." 

Second. 

**An  act  to  amend  the  law  relative  to  the  attorney  general,  and  to  authorize 
the  governor  to  appoint  a  district  attorney  for  the  Third  district  of  this 
territory. " 

"Sec.  16.  That  the  law  authorizing  the  appointment  of  an  attorney  general 
for  this  territory  be,  and  the  same  is,  so  amended  as  to  require  the  attorney 
general  to  perform  the  duties  therein  designated  in  the  supreme  court,  and 
district  courts  of  the  First  and  Second  judicial  districts  only. 

"Sec.  17.  The  salary  of  the  attorney  general  shall  be  reduced  to  six  hun- 
dred dollars,  instead  of  fifteen  hundred,  as  now  provided  by  law. 

"Sec.  18.  That  all  the  duties  required  of  the  attorney  general  by  law  now 
in  force  shall  remain  in  full  force  as  it  concerns  him. 

"Sec.  19.  That  the  governor,  by  and  with  the  advice  of  the  legislative  coun- 
cil, shall  appoint  some  person  learned  in  law  as  attorney  general  for  the  Third 
judicial  district  of  this  territory,  who  shall  reside  and  keep  his  office  in  the 
said  Third  district,  and  shall  continue  in  office  for  the  term  of  two  years, 
and  until  his  successor  shall  be  appointed  and  qualified. 

"Sec.  20.  The  district  attorney  for  the  Third  district  shall  be  required  to 
perform  the  same  duties,  in  the  several  counties  of  his  district,  as  designated 
as  the  duties  of  the  attorney  general,  and  shall  receive  the  same  fees  for  his 
services,  and  no  more. 

"Sec.  21.  The  said  district  attorney  shall  receive  a  salary  of  four  hundred 
dollars  annually,  to  be  paid  out  of  the  territorial  treasury,  in  addition  to  his 
fees  of  office:  provided,  that  in  no  case  shall  any  fees  be  charged  against  the 
territory. 

"Sec.  22.  That  all  laws  applicable  to  the  attorney  general  shall  be  appli- 
cable to  the  said  district  attorney  for  the  said  Third  district. 

"Sec.  23.  Be  it  further  enacted,  that  if,  from  any  cause,  the  attorney  gen- 
eral shall  fail  to  attend  any  term  of  the  district  court,  in  such  case  the  presid- 
ing judge  of  said  court  is  authorized  to  appoint  some  person  of  his  confidence 
to  represent  the  attorney  general  during  the  term  of  the  district  court,  and 
the  person  so  appointed  by  said  judge  shall  receive  five  dollars  per  day  for  his 
services  for  all  the  time  the  said  court  may  continue  in  session,  and,  further, 
shall  be  entitled  to  all  the  fees  allowed  by  law  to  the  attorney  general,  and 
the  sum  paid  to  the  person  thus  appointed  shall  be  deducted  from  the  salary 
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allowed  to  the  attorney  general;  and  the  auditor  of  public  accounts,  in  such 
case,  is  required  to  draw  on  the  territorial  treasury  for  tlie  pay  of  the  person 
80  appointed  by  said  judge  on  his  services  being  certified  by  a  certificate  of 
the  said  judge. 

"Sec.  24.  That  this  act  shall  take  effect  from  and  after  its  passage. 

"Approved  February  28,  1862." 

Third. 

**An  act  designating  the  districts  of  the  attorney  general  and  district  attor- 
neys." 

"Sec.  25.  That  hereafter  it  shall  be  the  duty  of  the  attorney  general  to  at- 
tend and  prosecute  in  the  supreme  court  of  the  territory,  and  in  the  district 
courts  of  the  counties  of  Santa  Fe,  San  Miguel,  Mora,  Taos,  and  Kio  Arriba, 
and  he  shall  receive  the  salary  and  fees  as  at  present  prescribed  by  law. 

"Sec.  26.  There  shall  be  a  district  attorney  appointed  by  the  governor,  by 
and  with  the  advice  and  consent  of  the  legislative  council,  for  the  counties  of 
Santa  Ana,  Bernalillo,  Valencia,  and  Socorro;  and  another  appointed  in  the 
same  manner  for  the  counties  which  may  now  or  hereafter  be  created  in  this 
territory  south  of  the  Jornada  del  Muerto,  who  shall  perform  the  duties  and 
receive  the  fees  and  salaries  now  established  by  law. 

"Sec.  27.  That  this  act  shall  take  effect  from  and  after  its  passage. 

"Approved  January  28,  1863." 

Fourth,    AssiaNMENT  of  Judges. 
"An  act  in  relation  to  the  judicial  districts. 

"Section  1.  That  from  and  after  the  passage  of  this  act  the  territory  of 
New  Mexico  shall  be  divided  into  three  judicial  districts,  as  follows,  to-wit: 
The  counties  of  Santa  Fe,  San  Miguel,  Mora,  Taos,  Kio  Arriba,  shall  consti- 
tute the  First  judicial  district;  and  the  counties  of  Santa  Ana,  Bernalillo, 
Valencia,  and  Socoito,  shall  constitute  the  Second  judicial  district;  and  all 
that  part  of  the  territory  embraced  in  the  county  of  Dona  Ana  shall  constitute 
the  Third  judicial  district:  provided,  that  the  times  and  places  of  holding  the 
courts  remain  in  force  as  now  provided  by  law. 

"Sec.  2.  That  the  Honorable  Kirby  Benedict,  chief  justice,  be,  and  is 
hereby,  assigned,  as  now  provided  by  law,  to  the  First  judicial  district;  that 
the  Honorable  Sidney  A.  Hubbell,  associate  justice,  be,  and  he  is  hereby,  as- 
signed to  the  Second  judicial  district;  and  the  Honorable  Joseph  G.  Knapp, 
associate  justice,  be,  and  is  hereby,  assigned  to  the  Third  judicial  district." 

The  act  first  herein  set  out  is,  as  shown  by  the  title,  "An  act  to  create  the 
office  of  attorney  general."  It  also  determines  the  tenure  thereof,  and  the 
salary  connected  with  the  same.  This  was  in  February,  A.  D.  1859.  Three 
years  later,  Feburary  28,  1862,  the  second  act  set  out  above  wjis  approved. 
Its  construction  is  the  one  about  which  there  is  most  contention.  It  is  the 
only  act  found  in  which  the  term  of  office  for  district  attorney  for  the  Third 
district  is  claimed  to  be  fixed,  and  this  contention  cannot  prevail  unless  the 
words  "attorney  general,"  used  in  the  nineteenth  section  of  the  act,  was  in- 
tended to  be  "district  attorney."  In  the  act  of  1859  the  duties  of  the  attorney 
general  were  co-extensive  wiUi  the  territory,  but  by  the  act  of  1862  his  duties 
were  expressly  limited  "to  the  supreme  court,  and  the  district  courts  of  the 
First  and  Second  districts,"  and  his  salary  was  reduced  to  $600.  In  the  act 
of  January  28,  1863,  section  25,  as  above  set  out,  the  territorial  limits  within 
which  the  attorney  general *was  to  exercise  his  duties  was  again  reduced  and 
restricted  to  what  now  constitutes  the  First  judicial  district.  These  acts  also 
establish  a  legislative  intent,  not  only  to  restrict  the  limits  within  which  the 
attorney  general  should  discharge  the  duties  of  a  prosecuting  officer  in  the 
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actual  trial  of  causes,  but  also  in  intent  to  create  prosecuting  officers  within 
the  several  districts.  By  section  19  of  the  act  of  1862  a  prosecuting  officer 
was  provided  for  in  the' territory  in  which,  by  the  former  act,  the  attorney 
general  had  been  prosecutor,  while  assigning  the  attorney  general  to  like  du- 
ties in  the  otlier  district.  In  the  act  of  January,  1863,  the  attorney  general 
is  assigned  to  duty  as  a  prosecutor;  a  district  attorney  is  provided  for  Santa 
Ana,  Bernalillo,  Valencia,  and  Socorro;  and  a  district  attorney  forthe county 
south  of  the  Jornada  del  Muerto  was  provided.  While  this  last  region  is  not 
named  as  the  Third  district,  it  was  so  In  fact.  In  this  act  no  tenure  is  fixed. 
It  provides  an  additional  district  attorney.  The  intent  to  provide  a  separate 
prosecuting  officer  within  each  district  by  some  designation  is  thus  clearly 
apparent.  Was  it  the  purpose,  by  the  act  of  1862,  to  provide  for  two  attorney 
generals,  one  for  the  First  and  Second  districts,  and  one  for  the  third  district? 
or  was  the  purpose  of  the  act  to  provide  a  district  attorney  for  the  Third  dis- 
trict, and  assign  the  attorney  general  to  the  other  two? 

It  is  a  well-settled  rule  of  construction  that  resort  may  be  had,  not  only  to 
the  words  of  a  statute,  but  as  well  to  its  title  and  context.  "If  a  doubt  arise 
as  to  the  proper  construction  to  be  given  to  a  particular  clause  of  a  statute, 
resort  must  be  had  to  the  entire  section  or  statute  upon  the  subject  of  which 
the  clause  in  question  forms  a  point."  Sedg.  237 ;  Williams  v.  Thomas,  9  Pac. 
Bep.  356,  (decided  last  term.) 

The  title  of  this  law  and  the  context  are  radiant  with  light  to  aid  construe^ 
tion.  It  is  designated  by  the  legislature,  "An  act  *  ♦  *  to  authorize  the 
governor  to  appoint  a  district  attorney  for  the  Third  district."  It  is  not  an 
act  to  provide  for  an  additional  attorney  genei*al  for  such  district,  but,  by 
name,  for  a  district  attorney.  In  the  very  beginning  it  purports  to  legislate 
respecting  two  officers  by  different  names,  performing  duties  of  the  same  gen- 
eral character,  bat  within  different  territorial  limits.  It  is  true  the  words 
"attorney  general"  are  used  in  the  nineteenth  section.  Is  such  use  a  clerical 
inaccuracy?  There  can  be  no  doubt  it  was  intended  by  the  act  to  providfe  a 
prosecuting  officer  for  the  Third  district.  If  the  purpose  was  to  designate 
bim  attorney  general,  it  is  difficult  to  understand  why,  in  sections  20  and  21, 
immediately  following  section  19,  such  officer  should  be  designated  as  a  dis- 
trict attorney.  In  section  20  the  prosecuting  officer  is  designated  "the  dis- 
trict attorney  for  the  Third  district."  In  section  21,  "the  said  district  at- 
.  torney. "    In  section  22,  "the  said  district  attorney." 

The  word  "said,"  in  these  two  sections,  in  ascertaining  the  legislative  in- 
tent, is  full  of  significance.  To  what  do  they  refer?  What  is  meant  when  it 
is  stated  in  section  20,  "The  district  attorney  for  the  Third  district  shall  be 
required  to  perform"  certain  duties  therein  named?  The  term  "said  district 
attorney"  either  refers  back  to  the  officer  mentioned  in  the  nineteenth  section 
as  attorney  general,  or  it  is  absolutely  meaningless.  If* such  term  does  not 
refer  back  to  that  section,  to  what  is  reference  made  ?  No  satisfactory  answer 
can  be  made  to  this  inquiry. 

Unless  section  19  provides  for  a  "district  attorney,"  then,  at  the  time  of 
the  passage  of  the  act,  there  was  no  such  officer,  and  the  reference  in  the  sec- 
tions 20,  21,  and  22  are  to  officers  having  no  existence,  for  whom  no  provis- 
ion had  been  made.  Such  an  interpretation  would  declare  the  assembly  and 
the  legislature  of  1862  guilty  of  the  absurdity  of  providing  duties,  fixing  a 
term  and  salary  for  an  office  not  in  existence,  nor  called  by  that  body  into  be- 
ing. If,  however,  it  is  held  that  the  words  "attorney  general"  were  inserted 
in  the  act  by  clerical  mistake,  wlien  the  words  "district  attorney"  were  in- 
tended, and  the  section  read  in  that  way,  then  the  whole  act  is  consistent 
with  its  title,  each  section  with  every  other,  and  the  act  becomes  at  once  in- 
telligible and  effective. 

The  preamble  and  the  said  several  sections  are  here  placed  in  juxtaposition, 
that  their  true  interpretation  and  meaning  may  be  the  more  apparent: 
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••^An  act  to  amend  the  law  relative  to  the  attorney  general,  and  to  authorize 
tlie  governor  to  appoint  a  district  attorney  for  the  Third  district  of  this 
territory." 

"Sec.  19.  That  the  governor,  by  and  with  the  advice  of  the  legislative 
t^ouncil,  shall  appoint  some  person  learned  in  law  as  attorney  general  for  the 
Third  judicial  district  of  this  territory,  who  shall  reside  and  keep  his  office  in 
the  said  district,  and  shall  continue  in  office  for  the  term  of  two  years,  and. 
nntil  his  successor  shall  be  appointed  and  qualified. 

"Sec.  20.  The  district  attorney  for  the  Third  district  shall  be  required  to 
perform  the  same  duties,  in  the  several  counties  of  his  district,  as  designated 
as  the  duties  of  the  attorney  general,  and  shall  receive  the  same  fees  for  his 
services,  and  no  more. 

"Sec.  21.  The  said  district  attorney  shall  receive  a  salary  of  four  hundred 
dollars  annually,  to  be  paid  out  of  the  territorial  treasury,  in  addition  to  his 
fees  of  office:  provided,  that  in  no  case  shall  any  fees  be  charged  against  the 
territory. 

"Sec.  22.  That  all  laws  applicable  to  the  attorney  general  shall  be  applica- 
ble to  the  said  district  attorney  for  the  said  Third  district." 

Head  literally,  the  whole  act,  so  far  as  it  undertakes  to  provide  a  prosecut- 
ing officer  for  the  Third  district,  is  wholly  nugatory,  as  no  duties  are  pre- 
scribed for  an  attorney  general  for  the  Third  district,  nor  fees,  nor  salary. 
Kead  according  to  its  spirit  and  evident  intent,  it  is  a  harmonious  and  effective 
act,  creating,  as  the  title  says  it  intends  to  do,  a  district  attorney,  fixing  iiis 
fees  and  salary,  prescribing  duties  and  tenure.  That  section  19  should  be 
read  according  to  its  evident  intent,  and  not  literally,  is  very  clear.  Whei*e 
two  constructions  may  reasonably  be  adopted,  one  of  which  will  render  an  act 
wholly  nugatory,  and  the  other  will  make  it  effectual,  the  latter  should  be 
adopted. 

The  act  of  1863  amounts  to  a  legislative  construction  of  the  former  act.  It 
provides  for  the  appointment  of  a  district  attorney  in  the  territory  south  of 
the  Jornada  del  Muerta,  who  shall  receive  the  fees  and  salary  now  established 
by  law.  Unless  the  act  of  1862  prescribed  duties  and  provided  fees  for  such 
an  officer,  none  existed.  The  act  of  1862  assumes  that  such  an  office  wa«  in 
existence,  as  the  title  clearly  implies.  It  is  plain  that  section  19  of  the  said 
act  of  1862  should  be  construed  "to  create  and  fix  the  tenure  of  office  of  the 
district  attorney  for  the  Third  district,  and  that  untier  said  act  the  governor,, 
by  the  advice  and  with  the  consent  of  the  legislative  couucil,  appoints  such 
officer,  who  holds  his  place  for  two  years,  and  until  his  successor  is  appointed 
and  qualified.  He  holds,  then,  by  a  fixed  tenure.  This  is  the  law  applicable 
to  the  office  in  controversy. 

It  is  not  contend^d  that  Mr.  "Wade's  time  had  expired  when  Mr.  Ashen- 
felter  received  his  commission.  So  the  conclusions  reiiched  compel  a  consid- 
eration of  the  last  inquiry,  as  to  the  power  of  the  executive,  at  his  own  will, 
to  remove  this  officer  holding  a  term  fixed  bylaw;  and  that  question  will  now 
be  considered. 

Under  our  governmental  system  all  power  is  inherent  in  the  people,  and  the 
executive  has  the  express  and  incidental  powers  conferred  by  law,  and  no 
more.  For  the  right  asserted  by  appellant  he  must  affirmatively  show  legal 
authority.  Even  in  England,  where  parliament  is  supreme,  and  where 
acts  of  parliament  can  seldom  be  questioned,  the  power  of  the  crown  is  al- 
ways open  to  question,  and  no  one  can  give  or  be  deprived  of  rights  by  pre- 
rogative interference,  except  in  strict  accordance  with  the  law  of  the  land. 
No  executive  authority  exists  outside  of  its  legal  boundaries.  12  Coke,  76;  1 
Inst.  36,  63,  496. 

Various  statutes  of  this  territory  are  cited  by  appellant  to  establish  that 
the  executive  was  clothed  with  the  power  of  removal  at  the  date  when  Ashen- 
felter  received  his  commission.     These  will  now  be  considered. 
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It  is  claimed  by  the  appellant  that  section  1740,  Gomp.  Laws,  gave  to  the 
executive  power  to  make  an  appointment  to  the  oflSce  of  district  attorney  dur- 
ing the  recess  of  the  legislative  assembly.  That  section  is  in  the  following 
terms:  "In  all  cases  wherein  the  governor  is  or  may  be  authorized  by  law  to 
make  appointments  by  and  w^ith  the  advice  and  consent  of  the  council,  he  is 
hereby  authorized  to  make  temporary  appointments  during  the  recess  of  the 
assembly,  to  continue  until  the  meeting  of  the  same." 

It  is  contended  that  as  the  governor  is  empowered,  during  a  session  of  the 
legislative  assembly,  to  appoint  a  district  attorney  by  and  with  the  advice  and 
consent  of  the  council,  that  in  the  recess,  by  virtue  of  the  foregoing  section, 
he  may  alone  appoint,  until  the  meeting  of  the  council.  Such  a  contention 
assumes  that,  if  the  legislative  assembly  had  been  in  session  at  the  date  of 
Ashenfelter's  com  mission,  the  governor  would  in  that  event  have  been  clothed 
with  power,  acting  with  the  council,  to  appoint  him.  While  the  executive 
might  so  appoint  during  a  session  of  the  assembly  to  fill  a  vacancy,  it  does  not 
necessarily  follow  that  he  could  do  so  where  no  vacancy  existed.  The  whole 
question  resolves  itself  into  the  power  of  the  governor  to  remove.  If  he  did 
not  have  the  power  to  remove,  no  vacancy 'occurred,  as  Wade  held  by  a  fixed 
tenure,  which  hail  not  expired  at  the  date  of  tlie  attempted  removal.  The 
foregoing  section  means  only  that,  w?iere  a  vacancy  occurs  during  the  recess, 
the  governor  may  appoint  in  the  interim,  and  not  that  during  such  recess  he 
may  fill  an  ofilce  already  full  with  an  existing  incumbent.  Unless  the  exec- 
utive had  the  power  to  create  a  vacancy  by  removal,  there  was  no  vacancy  to 
fill  during  the  recess,  so  the  section  cannot  aid  the  appellant  until  it  be  first 
determined  that  there  was,  at  the  time  of  his  appointment,  a  vacancy,  and 
that  depends  on  the  extent  of  the  executive  power. 

Section  1841,  Rev.  St.  U.  S.,  is  also  referred  to  as  giving  authority  to  the 
executive  to  make  this  appointment.  So  much  of  this  section  as  is  pertinent 
to  this  discussion  reads  as  follows:  " The  executive  power  of  each  territory 
shall  be  vested  in  a  governor,  who  ♦  •  •  shall  take  care  that  the  laws 
be  faithfully  executed. " 

A  similar  provision  was  under  consideration  in  Field  v.  People,  2  Scam.  91. 
As  the  case  will  be  referred  to  upon  another  point,  it  is  worthy  of  observation 
that  the  supreme  court,  at  the  time  that  case  was  decided,  contained  among 
its  members  such  able  judges  as  Breese,  Scates,  and  Treat,  of  national 
fame  for  learning  nnd  ability.  It  is  there  said  of  a  like  provision:  "This 
clause  is  merely  declaratory  and  directory.  It  confers  no  specific  powers, 
nor  does  it  enjoin  any  specific  duty.  This  power  of  general  supervision,  says 
an  able  commentator  on  American  law,  (2  Walk.  Amer.  Law,  103,)  is  a  duty 
enjoined  on  the  federal  and  state  executives.  It  would  be  dangerous,  however, 
to  treat  this  clause  iis  conferring  any  specific  power  w^hich  they  would  not 
otherwise  possess.  It  is  to  be  regarded  as  a  comprehensive  description  of  the 
duty  of  the  executive  to  watch  with  all  vigilance  over  the  public  interests. 
The  governor  is  not  to  execute  the  laws  himself,  but  see  them  executed. 
This  duty  is  performed  by  lending  the  aid  and  power  of  the  executive  arm  to 
overcome  resistance  to  law.  The  history  of  the  federal  and  state  govern^ 
ments  afford  practical  exposition  of  this  clause  of  the  constitution,  in  con- 
formity with  this  construction.  The  executive  is  to  see  the  laws  executed  as 
they  may  be  expounded  by  those  to  whom  that  duty  is  intrusted.  If  this 
clause  confers  the  power  of  supervision  and  dismissal  as  to  one  oflicer,  it  also 
gives  tlie  same  authority  over  every  other  one  in  the  government  *  *  * 
upon  whom  the  perfonnance  of  a  duty  may  be  enjoined.  The  injunction  to 
see  the  laws  executed  is  general,  and  sufliciently  comprehensive  to  embrace 
every  law  and  officer.  If,  under  this  clause,  the  governor  may  dismiss  the 
secretary,  it  cannot  be  seen  why  he  may  not  dismiss  every  other  one,  without 
regard  to  their  manner  of  appointment  or  the  tenure  of  ofiice,  and  thus,  by  the 
construction  of  one  clause,  bring  all  the  ofiicers,  and  the  operation  of  all  the 
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laws  of  the  state,  under  executive  control.  This  would  counteract  the  whole 
Bcope  and  design  of  the  constitution,  by  substituting  the  changing  an^  capri- 
cious will  of  one  man  for  the  lixed  and  known  rules  of  the  law.  From  this 
consequence  there  is  no  escape  if  the  rule  be  as  contended  for." 

This  quotation  from  a  learned  court  constitutes  such  an  able  statement  of 
reasons  wliy  the  construction  contended  for  by  appellant  as  to  the  power  con- 
tained in  section  1841  should  not  prevail  that  it  leaves  but  little  more  to  be  said. 
The  section  is  in  its  very  terms  declaratory,  and  it  must  be  apparent  that  it 
was  not  intended  by  this  act  to  give  to  the  executive  the  power  to  remove  at 
will.  The  several  departments  of  government,  the  executive,  legislative,  and 
judicial,  under  our  system,  are  separate  and  distinct  in  the  performance  of 
different  functions  closely  related  to  each  other,  yet  independent.  To  con- 
strue this  section  so  as,  by  reason  of  its  terms  alone,  to  give  power  to  the  ex- 
ecutive to  remove  at  will,  would  enable  such  department,  by  exercise  of  the 
mere  power  of  removal,  to  override  and  control  the  judicial. '  If  the  personal 
or  official  action  of  a  prosecuting  officer  should  be  displeasing,  the  executive 
could  arbitrarily  remove  at  will,  and  thereby,  by  virtue  of  the  power  of  re- 
moval, could  control  the  whole  judicial  machinery,  so  far  as  it  relates  to  the 
criminal  law ;  and  the  executive,  as  an  incident  to  this  power,  would  be  able 
to  control  the  course  of  proceedings  in  a  co-ordinate  and  distinct  department 
of  the  government,  and  to  make  the  judicial  prosecuting  officers  wholly  sub- 
servient to  executive  direction.  Such  a  result  under  a  system  where  inde- 
pendent action  in  the  several  departments  of  government  is  everywhere  rec- 
ognized, was  surely  not  intended  in. the  section  invoked  by  appellant.  It  is 
not  believed  any  such  power  is  conferred  by  that  section. 

A  very  able  argument  is  made  by  appellant's  counsel,  drawn  from  the  power 
of  removal  exercised  by  the  president,  and  therefrom  it  is  sought  to  be  deduced 
by  analogy  that  a  similar  authority  exists  in  state  and  territorial  executives. 
To  extend  the  argument  thus  made  to  its  legitimate  end,  if  it  is  one  proper  to 
be  adopted,  the  right  of  removal  would  thereby  be  carried  to  every  executive 
of  the  several  states,  except  when  express  limitation  prevailed,  in  as  full  and 
ample  a  manner  as  that  authority  heretofore  existed  in  the  chief  executive  of 
the  United  States.  If  such  a  view  were  correct,  the  exercise  of  that  right  by 
state  executives  would  have  been  so  frequent,  that  the  record  of  adjudication, 
now  very  numerous,  would  be  a  mine  of  information  and  authority  establish- 
ing such  a  continuous  exercise  of  the  power  by  judicial  sanction  that  the  right 
of  state  executives  would  be  as  clearly  ascertainable  as  that  conceded  in  the 
president.  No  precedent  has  been  referred  to,  in  the  presentation  of  this  case, 
where  the  power  of  removal  by  a  state  executive,  against  one  holding  office  by 
a  certain  tenure,  has  been  sanctioned  by  the  courts  of  last  resort.  This  is, 
of  itself,  strong  and  persuasive  agdinst  the  right,  and  greatly  weakens  the 
argument  upon  the  analogy  sought  to  be  maintained  between  the  powers  of 
the  general  and  territorial  governments. 

The  reasoning  of  the  court  in  Field  v.  People,  supra,  is  here  quoted  as  a 
sufficient  answer  to  the  contention  on  that  point: 

"The  marked  disparity  between  the  powers  and  responsibility  of  the  gen- 
eral government  and  that  of  this  state  naturally  and  necessarily  results  from 
the  different  character  of  the  respective  governments,  their  powers,  duties, 
and  tiie  object  of  their  creation .  The  government  of  the  United  States  is  the 
national  government  of  the  Union.  To  that  is  delegated  the  attributes  of 
national  sovereignty.  The  duties  of  the  executive  of  the  national  government 
are  therefore  widely  extended  and  greatly  diversified;  embracing  all  the  ordi- 
nary and  extraordinary  arrangements  of  peace  and  war,  of  diplomacy  and 
navigation,  of  finance,  of  naval  and  military  operations,  and  of  the  execution 
of  the  laws  throughout  almost  infinite  ramifications  of  details,  and  in  places 
at  vjist  distances  from  each  other.  His  views  are  not  bounded  even  by  the 
circuit  of  the  whole  Union,  but  must  extend  to  the  most  remote  regions  to 
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which  commerce  or  navigation  has  extended  or  connected  our  interest.  So 
mnlUiarious  and  diversified,  therefore,  are  the  functions  of  his  office,  that  the 
limited  abilities  of  no  one  man  are  equal  to  their  discharge.  Hence  the  ne- 
cessity of  organizing  various  departments,  and  the  employment  of  numerous 
ambassadors  and  other  public  ministers,  all  of  whom  constitute  so  many  aids 
and  helps  in  the  performance  of  the  executive  duties  of  the  president.  And 
as  many  of  the  duties  of  these  officers  cannot  be  regulated  by  law,  because 
they  cannot  be  anticipated,  but  arise  out  of  the  changing  exigencies  of  time 
and  circumstances,  large  discretion  must,  from  necessity,  be  vested  somewhere; 
and  it  luis  been  vested  in  the  president  as  the  chief  executive  officer  of  the 
government.  From  his  interest  in  and  control  over  all  the  business  of  the 
executive  department,  and  his  political  responsibility  for  its  administration, 
arises  his  right  to  supervise,  control,  and  dismiss  those  executive  officers  who 
are  his  political  and  confidential  aids  in  the  discharge  of  his  executive  duties. 

"But  the  state  governments  are  widely  different  in  their  objects,  powers, 
and  duties.  Compared  with  the  general  government,  they  may  be  denomi- 
]iated  domestic  governments.  Ti»ey  act  exclusively  upon  the  domestic  rela- 
tions of  life.  Their  regulations  and  sphere  of  action  are  limited  to  their  ter- 
ritorial boundaries.  The  powers  and  duties  of  the  chief  executive  magistrate, 
therefore,  are  proportion  ably  limited,  and  such  as  from  their  nature  are  ca- 
pable of  being  specifically  prescribed  and  regulated  by  law;  and,  nnlike  those 
of  the  president,  they  may  all  be  performed  in  person.  He  neither  has,  nor 
does  he  require,  the  aid  of  others  in  the  perfonnance  of  any  of  his  duties. 
The  duties,  likewise,  of  all  the  executive  officers  of  the  state,  are  capable  of 
being  regulated  by  law;  and  by  our  constitution  they  are  required  to  he  so 
regulated.  No  discretionary  authority  or  control  over  them  is  delegated  to 
the  governor  by  the  constitution,  nor  does  it  contemplate  the  delegation  of  such 
power  by  law.  From  the  discretionary  powers  with  which  the  president  is 
clothed,  there  is  a  necessity  for  his  possessing  the  power  of  removal,  which 
does  not  exist  in  the  case  of  the  governor.  The  heads  of  the  departments  and 
public  ministers  being  the  political  and  confidential  officers  of  the  president 
to  execute  his  will,  and  act  in  cases  in  which  he  possesses  a  legal  discretion, 
all  their  acts  in  this  character  are  only  politically  examinable.  The  duties 
which  are  not  enjoined  by  law  cannot  be  enforced  by  its  process.  But,  as  the 
law  has  expressly  given  to  the  president  the  right  to  prescribe  the  duties  of  those 
officers,  it  also  gives,  by  necessary  implication,  the  power  of  removal,  as  a 
means  of  rendering  available  the  authority  expressly  granted." 

We  are  thus  brought  to  the  last  point  of  the  appellant's  contention,  to-wit: 
"That  the  powor  to  remove  is  a  necessary  legal  adjunct  and  incident  of  the 
power  of  appointment."  Fortunately,  authority  entitled  to  much  considera- 
tion exists,  making  the  question  reasonably  clear. 

The  subject  is  discussed  in  two  classes  of  cases.  In  one  class  where  the 
office  is  held  without  any  fixed  terra ;  in  the  other,  where  the  law  has  attached 
to  it  a  time  during  which  the  occupant  may  hold.  In  the  first  class,  where 
the  office  is  held  only  at  the  will  of  the  appointing  power,  the  right  to  remove 
does  exist  as  an  incident  of  the  power  to  appoint.  Ex  parte  Hennen^  13  Pet. 
256;  Keenan  v.  Perry ^  24  Tex.  253.  In  the  other  class  of  cases,  however, 
the  ruling  is  different.  In  the  case  of  People  v.  Bissell,  49  Cal.  412,  it  is  said : 
"The  word  'tenure,'  as  used  in  tins  section,  is,  in  my  opinion,  to  be  construed 
as  meaning  *  term;'  the  effect  of  which  is  to  continue  the  incumbent  in  office 
for  the  period  of  four  years  from  the  time  of  his  appointment.  Under  that 
construction,  his  term  not  having  expired,  th^  governor  had  no  power  to  ap* 
point,  *' 

The  case  for  detemiination  by  this  court  comes  within  the  second  class, 
those  where  the  tenure  is  fixed  by  law,  as  it  is  hereinbefore  held,  upon  a  con- 
.Htruction  of  the  territorial  statutes,  that  Wade  held  his  office  for  a  fixed  period, 
which  had  not  expired  when  the  relator  received  his  commission. 
v.l2p.no.l8— 67 
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In  Texas  there  is  this  provision:  "The  governor  shall  appoint  one  county 
treasurer,  who  shall  hold  his  office  until  the  next  general  election  in  this  state, 
or  until  otherwise  provided  by  law."  The  supreme  court  of  that  state  made 
its  ruling  under  such  a  statute  from  which  we  quote:  "The  county  treasurer, 
when  once  appointed  in  the  mode  prescribed  by  law,  has  a  vested  right  to  his 
office,  and  cannot  be  removed  except  for  cause  amounting  to  a  forfeiture  of 
his  office.  He  can  only  be  removed  on  conviction,  by  a  jury  after  an  indict- 
ment, for  malfetisance,  misfeasance,  or  nonfeasance  in  office.  The  principle 
tJiat  the  poive?'  of  removal  is  iJicident  to  the  power  of  appointment  is  appli- 
cable only  in  those  cases  where  the  office  is  held  at  the  pleasure  of  the  appoint- 
ing power,  and  the  tenure  is  not  fixed  by  law,'*    Collins  v.  Tracy,  36  Tex.  547. 

In  People  v.Jewett,  6  Cal.  292,  Chief  Justice  Terry  states  the  point  de- 
cided this  way:  "The  case  under  consideration  presents  the  single  question 
whether  the  governor  of  tliis  state  can  remove  from  office  a  notary  appointed 
under  the  provisions  of  this  act,  before  Ms  full  term  lias  expired.**  It  was 
lield  by  the  court,  the  office  being  for  a  fixed  term,  the  governor  could  not, 
during  the  continuance  of  the  term,  remove  tlie  incumbent. 

"All  offices  must  be  created  in  accordance  with  law.  Unless  they  are  held 
during  the  pleasure  of  the  executive,  or  subject  to  removal  at  his  will,  an  of- 
fice is  as  much  a  species  of  property  as  anything  which  is  capable  of  being 
held  or  owned."    Wammack  v.  Holloioay,  2  Ala.  83. 

In  the  Texas  case,  supra,  it  is  said:  "The  holder  of  an  office  lias  a  vested 
right  therein;"  in  the  Alabama  case,  that  the  right  to  hold  such  office,  where 
the  term  is  fixed,  is  a  species  of  property,  so  an  arbitrary  removal  without 
notice,  or  opportunity  to  be  heard  or  deny  charges,  would  be  taking  away 
property  without  process  of  law. 

The  supreme  court  of  Michigan,  in  Bullam  v.  Willson,  53  Mich.  392,  51 
Amer.  Rep.  128,  and  19  N.  W.  Rep.  112,  delivered  an  elaborate  and  exhaust- 
ive opinion,  reviewing  the  authorities  on  this  subject,  with  Judge  Cooley 
as  a  member  of  the  bench.  In  that  case,  Wilson,  the  respondent,  was  in  pos- 
session of  the  office  of  trustee  of  the  Michigan  Institution  for  the  Advance- 
ment of  the  Deaf,  Dumb,  and  Blind.  His  term  expired  by  law,  February, 
A.  D.  1887.  He  held  his  appointment  from  the  executive.  On  the  second 
of  July,  1883,  Gov.  Begole,  without  preferring  charges  against  AVilson,  or 
giving  him  opportunity  to  answer,  deny,  or  explain  charges  of  official  miscon- 
duct, attempted  to  remove  him  by  an  executive  order  which  read  as  follows: 

"Executive  Office,  Lansing,  July  2,  1883. 
**To  James  C,  Wilson,  Esq. — Dear  Sir:    I  have  this  day,  for  your  offi- 
cial misconduct  and  habitual  neglect  of  duty,  removed  you  from  the  office  of 
trustee  of  the  Michigan  Institution  for  the  Deaf  and  Dumb.    The  reasons  for 
such  removal  I  shall  lay  before  the  legislature  at  its  next  session. 

"Yours  respectfully,  Josiah  W.  Beoolb.'^ 

On  the  same  day  the  governor  appointed,  in  due  form  of  law,  the  relator, 
DuUam,  to  the  place,  and  "Wilson,  refusing  to  retire,  was  brought  into  court 
by  proceeding  in  quo  warranto.  The  governor  of  Michigan  was  supported 
by  an  authority  which  does  not  exist  in  this  territory,  making  that  case  a 
much  stronger  one  in  favor  of  the  power  of  removal  than  the  present  one.  A 
constitutional  provision  therein  force  read  as  follows:  "The  governor  shall 
have  power,  and  it  shall  be  his  duty,  except  at  such  time  as  the  legislature 
may  be  in  session,  to  •  *  *  remove  from  office  for  gross  neglect  of  duty, 
or  for  corrupt  conduct  in  office,  or  any  other  misfeasance  or  malfeasance, 
either  of  the  following  state  oflicers,"  (among  them  the  trustee  named  in  the 
governor's  order.)  Under  such  circumstances,  upon  a  very  careful  consider- 
ation, the  learned  court,  held  that  the  governor  must  first  notify  the  officer  of 
the  intention  to  remove,  with  statement  of  the  causes,  and  give  him  an  op- 
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portunity  to  be  heard;  and  also  denied  the  executive  right  to  make  the  clmnge 
by  the  mere  act  of  removing  the  incumbent  and  appointing  his  successor. 

In  the  opinion  delivered  by  Judge  Ciiamplin,  in  the  case,  he  makes  the 
following  very  clear  and  forcible  observations:  "I  do  hot  think  the  people, 
when  they  adopted  this  amendment,  intended  or  supposed  that  they  were 
placing  such  unlimited  power  in  the  hands  of  any  man.  If  it  exists,  it  places 
in  the  power  of  the  governor,  at  his  mere  will  or  caprice,  to  remove  all  the 
state  oflicers,  except  legislative  and  judicial,  and  to  fill  their  places  with  his 
own  partisans,  thus  revolutionizing  the  whole  administration  of  the  state,  and 
defeating  the  express  will  of  the  people.  It  is  no  argument  to  say  that  it  may 
never  be  done.    It  is  sufficient  to  know  that  it  could  be  done." 

These  reasons  apply  with  greater  weight  when  the  officer  sought  to  be  re- 
moved is  one  in  no  way  connected  with  the  executive  duties,  but  is  in  a  sep- 
arate department,  performing  duties  as  an  officer  of  the  court. 

In  the  state  of  Kentucky  the  statute  required  the  secretary  to  reside  and 
perform  his  duties  at  the  seat  of  government.  Benjamin  Hardin,  secretary, 
declined  to  do  so,  and  the  governor  attempted  to  remove  him,  and  made  an 
executive  order  to  that  end  in  these  words: 

"SEPTE5IBEB  1,  1846. 

"Whereas,  Benjamin  Hardin,  by  his  failure,  willful  neglect,  and  refusal 
to  reside  at  the  seat  of  government,  and  perform  the  duties  of  secretary,  has 
abandoned  said  office,  and  said  office,  in  the  judgment  of  the  governor,  has 
become  vacant  for  the  cause  aforesaid,  it  is  therefore  declared  by  the  governor, 
and  ordered  to  be  entered  upon  the  executive  journal,  that  the  office  of  secre- 
tary has  become  and  is  vacant;  wherefore,  to  fill  the  vacancy,  the  governor 
this  day  commissioned  George  B.  Kinkead,  Esq.,  to  be  secretary  till  the  end 
of  the  next  general  assembly  of  Kentucky." 

The  governor  of  Kentucky  had  the  express  power  by  statute  to  remove,  but 
it  was  held  the  removal  could  not  be  made  without  the  incumbent  was  first 
given  the  opportunity  to  be  heard.  Chief  Justice  Tom  Marshall  delivered 
the  opinion  of  the  supreme  court,  and  said:  "The  secretary  being  removable 
for  breach  of  good  behavior  only,  the  ascertainment  of  the  breach  must  pre- 
cede the  removal;  in  other  words,  the  officer  must  be  convicted  of  misbehavior 
in  office.  And  we  shall  not  argue  to  prove  that,  in  a  government  of  laws,  a  con- 
viction whereby  an  individual  may  be  deprived  of  valuable  rights  and  in- 
terests, and  may,  moreover  ^  he  seriously  affected  in  his  good  fame  and  stand- 
ing, implies  a  charge  and  trial  and  judgment  with  opportunity  for  defense 
and  proof."  Page  y,  Hardin,  8  B.  Mon.  672.  The  court  further  held  in  that 
case,  as  no  other  power  existed  to  hear  complaints,  the  secretary  must  first  be 
charged  in  a  judicial  tribunal,  and  denied  the  power  of  the  governor  to  arbi- 
trarily remove  before  such  hearing. 

A  very  able  discussion  of  executive  power  is  to  be  found  in  State  v.  Pritch- 
ard,  36  K.  J.  Law,  114.  In  that  case  it  was  the  duty  of  the  governor  to  fill 
vacancies.  Certain  police  commissioners  were  convicted  of  a  crime  to  cheat 
and  defraud,  and  sentenced  to  pay  a  fine  of  $100  each.  The  attorney  general 
officially  advised  the  governor  that  thereby  their  offices  became  vacant,  and 
recommended  the  appointment  of  successors,  which  was  done.  The  incum- 
bents denied  that  the  offices  were  vacant,  and  resisted  the  right  of  the  govern- 
or's appointees,  and  upon  a  proceeding  in  quo  warranto  the  case  came  before  the 
supreme  court.  The  power  of  the  governor  was  denied,  and  it  was  held  there 
must  first  be  judicial  determination  of  the  fact  of  vacancy  before  the  governor 
could  appoint. 

The  case  is  one  worthy  of  careful  study,  and  quotation  is  made  at  some 
length:  "It  is  obvious,  therefore,  that  the  governor  of  this  state  is  not  pos- 
sessed of  a  particle  of  judicial  capacity.  I  cannot  see  that  a  single  one  of  the 
powei-s  conferred  upon  this  higii  office  even  bordei*s  upon  such  authority.  It 
is  true  that  he  is  empowered  to  fill  certain  vacancies,  and  in  doing  such  acts 
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he  must  decide  whether  or  not  such  vacancies  exist.  But  such  decision  is  in 
no  sense  a  judicial  act.  It  is  a  mere  assumption  of  the  existence  of  a  certain 
state  of  facts  on  which  to  base  executive  action.  Such  assumptions  or  deter- 
minations by  the  chief  executive,  when  they  relate  to  or  affect  private  interests, 
have  no  binding  force.  If  tlie  executive  sliould  fill  an  office  on  the  conviction 
that  the  incumbent  was  dead,  it  is  presumed  that  in  the  mindof  lawyers  there 
would  prevail  no  doubt  that,  if  the  fact  of  death  had  not  occurred,  the  execu- 
tive action  would  be  void.  An  estoppel  of  private  right  by  executive  decision 
is  not  hkely  to  be  pleaded  by  any  well-skilled  counsel.  I  think  ttiere  is  no 
reasonable  ground  on  which  to  base  a  claim  for  the  existence  of  any  right  of 
Judicature  in  the  governor  of  the  state.  And  there  can  be  as  little  doubt  that 
the  act  of  declaring  that  the  offices  involved  in  this  case  had  been  forfeited 
was  a  judicial  decision.  It  had  all  the  essential  elements  of  such  an  adjudica- 
tion. It  was  a  determination  of  the  fact  as  well  as  the  law,  and  comprised  at 
once  the  functions  of  the  jury  and  the  judge,  and  it  related  to  a  right  of  prop- 
erty. The  questions  to  be  settled  were  whether  the  officer  had  misbehaved, — 
and  that  was  an  issue  of  fact, — and  whether  such  misbehavior  amounted  to 
a  forfeiture  of  office, — and  that  was  an  issue  of  law.  The  point  of  fact  re- 
quired the  introduction  of  evidence,  and  for  this  purpose  the  governor  had  be- 
fore him  the  record  of  the  conviction  of  these  defendants  in  a  criminal  court. 
Whether  such  record  would  be  competent  for  the  purposes  for  which  it  was 
used,  is  open,  as  a  question  of  pure  law,  to  considerable  uncertainty;  the 
usual  and  inveterate  rule  being  that  a  criminal  record  is  not  admissible  in  any 
suit  or  proceeding  relating  to  property  or  the  civil  rights  of  pei-sons.  But  it  is 
enough  to  denote  that  here  was  presented  a  rule  of  evidence  to  be  passed'upon. 
In  all  its  parts  the  proceeding  was  one  of  ordinary  judiciiture.  And  then,  too, 
after  the  ascertainment  of  the  fact,  it  became  necessary  to  apply  the  rule  of  law. 
The  result  was  an  announcement  that  the  forfeiture  had  been  incurred.  And 
this,  clearly,  was  an  act  of  judici<il  discretion.  Than  the  judgment  of  the 
judge,  there  is  no  other  legal  test  of  the  effect  a  certain  act  of  misconduct  has 
upon  the  right  to  office.  What  malfeasance  will  work  a  forfeiture  is  no  part 
of  the  lex  scHpta.  There  is  no  statute  upon  the  subject.  It  is  obvious  that 
it  may  well  be  that  some  convictions  in  a  criminal  court  may  not  produce  such 
a  result.  The  point  is  not  met  by  the  suggestion  that  in  this  case  the  crime 
committed  was  one  malum  in  .ye,  and  raatle  highly  penal,  because,  if  the  juris- 
diction is  vested  in  the  executive  on  this  occasion,  it  belongs  to  him  in  all  cases 
of  official  misdemeanor.  It  is  not  too  much  to  say  that  of  all  the  cases  where 
there  is  room  for  the  use  of  a  graduated  standard  for  judicial  judgment  the 
class  of  cases  which  comprises  the  one  now  considered  is  the  most  prominent. 
What  jurist  or  judge  has  ever  attempted  to  define  that  category  of  offenses 
which  in  law  are  operative  to  deprive  the  wrong-doer  of  a  public  office?  And 
yet  such  was  the  question  upon  which  the  execiitive  was  called  upon  to  piXH 
nounce.     These  acts  were  judicial  in  the  most  rigorous  sense  of  the  term." 

It  will  be  observed,  from  the  authorities  cited,  that  in  California  and  Texas 
there  is  a  direct  denial,  in  cases  where  the  office  is  held  by  a  fixed  tenure,  of 
the  power  of  removal  as  an  incident  of  the  power  of  appointment;  while  an 
overwhelming  weight  of  authority  elsewhere  is  to  the  effect  that,  even  when 
the  power  of  removal  for  cause  is  expressly  granted,  such  authority  cannot 
be  exercised  without  the  incumbent  has  first  had  in  some  form  an  opportunit}' 
to  be  heard  in  his  own  self-defense. 

This  principle  was  recognized  in  Bx  parte  Garland,  4  Wall.  378,  by  the 
supreme  court  of  the  United  States,  where  it  is  said,  speaking  of  attorneys  as 
officers  of  the  court:  "They  hold  their  office  during  good  behavior,  and  can 
only  be  deprived  of  it  for  misconduct,  ascertained  and  declared  by  the  judg- 
ment of  the  court  after  opportunitv  to  be  heard  has  been  afforded;"  citing  Ex 
parte  Heufron,  7  How.  (Miss.)  127;  Fletcher  v.  Daingerjleld,  20  Cal.  439. 

The  removal  from  ofiice  not  only  deprives  the  possessor  of  a  valuable  private 
right,  and  affects  public  interests,  but  it  also  implies  wrong-doing  and  injures 
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the  good  name  of  the  incumbent.  It  would  seem  a  first  principle  of  justice 
thntone  should  not  be  tarnished  without  opportunity  to  be  heard  in  his  own 
beiialf .  If  the  executive  may  at  will  direct  the  official  to  stand  aside,  and  en- 
foice  the  demand,  it  operates  as  a  trial  without  notice,  and  a  judgment  with- 
out evidence,  with  no  power  for  rehearing  or  appeal.  Such  eminent  jurists 
as  Treat,  Marshall,  Cooley,  and  othei*s  equally  learned,  have  denied  the 
existence  of  such  executive  power.  The  courts  of  last  resort,  some  directly 
and  others  in  effect,  in  Texas,  California,  Michigan,  Kentucky,  Rhode  Island, 
and  New  Jersey  have  also  refused  their  sanction  to  executive  acts  predicated 
on  sucli  an  assumption.  The  whole  theory  of  the  state  government  is  in  fa- 
vor of  a  division  of  powers,  and  against  concentration  in  the  hands  of  a  single 
person  or  department.  Fixed  terms,  certain  tenures,  rights  divested  only 
after  notice,  evidence,  and  trial,  tend  to  stability,  and  the  regular  and  ord- 
erly exercise  of  the  functions  of  government  by  the  different  departments; 
whereas,  office  held  only  at  the  will  of  a  single  person,  exercising  authority 
above  inquiry,  and  whose  conclusions  are  final  and  beyond  the  power  of  any 
other  tribunal  to  review,  tends  to  arbitrary  action,  and  is  not  in  harmony 
with  the  liberal  spirit  upon  which  our  institutions  are  founded. 

Judge  Campbell,  in  Dullam  v.  Willson,  supra ,  said:  "It  is  not  satisfac- 
torily shown  that  any  different  doctrine  has  ever  prevailed  in  the  United 
States,  except  in  some  isolated  cases;  and  it  would  require  a  unanimity  of  de- 
cision amounting  to  an  entire  removal  of  old  land-marks  to  justify  the  re- 
casting of  constitutional  principles  which  underlie  our  whole  system,"  and 
authorize  us  to  give  judicial  sanction  to  the  creation  of  a  vacancy  by  executive 
fiat  in  an  office  with  a  fixed  tenure,  and  thereby  declare  the  forfeiture  of  a 
vested  right  without  day  in  court,  trial,  judgment,  or  opportunity  for  appeal 
or  review. 

In  the  language  of  the  learned  supreme  court  of  the  state  of  Michigan  in 
the  case  last  cited,  it  is  proper  to  add  that,  "in  what  has  been  said  upon  the 
law  of  this  case,  there  has  been  no  wish  or  purpose  to  cast  the  least  imputa- 
tion on  the  motives  of  the  executive.  The  same  presumption  of  good  faith 
and  honest  desire  to  act  within  legal  and  constitutional  limits  are  accorded  to 
him  as  to  either  of  the  co-ordinate  branches  of  the  government,  and  his  mo- 
tives are  not  the  subject  of  criticism.  No  doubt,  he  acted  upon  the  impres- 
sion that  he  was  entirely  within  the  line  of  his  duty,  as  well  as  of  law,  and 
that  he  believed  the  removal  of  the  respondent  was  demanded  by  the  best  in- 
terests of  the  public  service." 

It  is  a  very  delicate  task  for  one  department  of  the  government  tv  pass  upon 
the  acts  of  either  of  the  others.  It  is,  however,  unavoidable,  as  the  law  has 
imposed  upon  the  judiciary  duties  it  cannot  and  should  not  seek  to  escape,  but 
rather  to  discharge  them  with  the  highest  respect  for  the  other  departments, 
with  the  single  purpose  to  maintain  only  those  principles  of  law  firmly  estab- 
lished by  the  weight  of  authority,  well  founded  in  justice,  proper  for  the  pro- 
tection of  human  rights,  and  the  maintenance  of  that  system  which  prevails, 
that  every  one,  however  humble,  shall  be  heard  before  he  is  condemned  or 
his  right  denied. 

It  is  held  that  this  proceeding  was  properly  commenced  in  the  court  below 
by  information  in  the  nature  of  a  writ  of  quo  wan-anto;  that  the  process 
properly  issued,  on  motion,  by  order  of  the  court;  that  it  was  rightfully  made 
returnable  at  a  day  during  the  same  term;  that  the  court  had  jurisdiction  to 
hear  and  determine  the  cause;  and  that  Edward  0.  Wade  was,  at  the  com- 
mencement of  the  proceeding,  and  that  Singleton  M.  Ashenfelter  was  not,  the 
lawful  and  rightful  district  attorney  for  the  Third  judicial  district,  and  that 
there  is  no  error  in  the  record.  The  judgment  of  the  court  below  is  affirmed, 
and  costs  taxed  against  the  appellant. 

Brtkker,  J.,  concurs. 
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(2  Idaho  [Hasb.]  260) 

Stevenson  v.  Moody,  as  Territorial  Comptroller, 
{Supreme  Court  of  Idalio,    January  24,  1887.) 

1.  Territories — Legislature — Officers  and  Attaches. 

The  number  of  oiUcers  and  cUiaches  of  a  territorial  legislative  assembly  is  deter^ 
mined  by  the  laws  of  the  United  States,  and  cannot  be  increased  by  any  act  of  the 
legislative  assembly  itself. 

2.  Same— Expenses. 

A  territorial  legislative  assembly  is  limited  in  its  expenses  to  the  amount  provided 
by  congress,  and  cannot  appropriate  money  from  the  territorial  treasury  to  pay  at- 
taches not  authorized  by  act  of  congress. 

Buck,  J.  This  controversy  comes  into  this  tribunal,  as  a  court  of  original 
jurisdiction,  upon  an  agreed  statement  of  facts,  under  sections  20  and  780  of 
our  Code  of  Civil  Procedure.  The  statement  of  facts  agreed  upon  by  the  par- 
ties, and  submitted  to  the  court,  are — First  That  on  the  thii-teenth  day  of 
December,  A.  D.  1886,  the  legislative  council  of  Idaho  territory  proceeded  to 
elect  such  attaches  as  have  formerly  been  elected;  that  the  plaintiff  was 
elected  to  a  position  designated  by  said  council  as  "assistant  chief  clerk  of  the 
council,"  and  that,  as  such  clerk,  he  has  rendered  services  for  39  days.  Sec- 
ond.  That  assistant  chief  clerks  of  the  council,  so  called,  have  been  elected 
by  former  assemblies  of  this  territory.  Third,  That  the  duties  devolving  upon 
the  chief  clerk  of  said  council  are  onerous  in  the  extreme,  and  that  public  bus- 
iness is  expedited  by  the  employment  of  an  assistant,  and  such  assistance  is 
necessary  for  the  proper  transacting  of  the  business  of  the  council.  Fourth, 
That  the  plaintiff  made  the  demand  of  the  defendant,  as  comptroller  of  Idaho 
territory,  for  a  warrant  upon  the  general  fund  of  the  territory  for  the  sum  of 
$195,  claimed  by  him  to  be  due  him  for  said  services,  at  the  rate  of  $5  per  day, 
as  said  assistant  chief  clerk,  and  the  defendant  refuses  to  execute  or  deliver 
said  warrant  to  plaintiff  for  the  alleged  reasons:  (1)  That  there  is  no  law  of 
the  United  States  creating  or  recognizing  such  subordinate  officer  of  either 
branch  of  the  legislative  assembly  of  the  territory;  (2)  that  the  laws  of  the 
United  States  forbid  the  payment  of  moneys  belonging  to  this  territory  to  any 
subordinate  officers  of  the  legislative  assembly,  for  services  rendered  such  as- 
sembly; (3)  that  the  laws  of  the  United  States  forbid  the  creation  of  such 
subordinate  office  by  a  legislative  assembly;  and  (4)  because  there  is  no  law 
authorizing  the  comptroller  to  draw^  a  warrant  in  payment  for  services  ren- 
dered said  assembly  by  persons  not  officers  of  said  territory. 

The  following  sections  of  the  United  States  Statutes  determine  the  powers 
and  authority  of  our  territorial  assembly. 

"Sec.  1851.  The  legislative  power  of  every  territory  shall  extend  to  aU 
rightful  subjects  of  legislation  not  inconsistent  with  the  constitution  and  laws 
of  the  United  States.     *     *    *" 

"Sec.  1855.  No  law  of  any  territorial  legislature  shall  be  made  or  enforced 
by  which  the  governor  or  secretary  of  a  territory,  or  the  members  or  officers 
of  any  territorial  legislature,  are  paid  any  compensation  other  than  that  pro- 
vided by  the  laws  of  the  United  States." 

"Sec.  1888.  Ko  legislative  assembly  of  a  territory  shall,  in  any  instance, 
or  under  any  pretext,  exceed  the  amount  appropriated  by  congress  for  its 
annual  expenses." 

In  the  Ciise  of  UTatlonal  Bank  v.  County  of  Yankton,  101  U.  S.  129,  Mr, 
Chief  Justice  Waite,  in  announcing  the  decision  of  the  court,  says:  "  AU 
territory  within  the  jurisdiction  of  the  United  States,  not  included  in  any  state, 
must  necessarily  be  governed  by  or  under  the  authority  of  congress.  *  *  ♦ 
The  relation  of  the  territories  to  the  general  government  is  much  the  same  as 
that  which  counties  bear  to  their  respective  sUites,  and  congress  may  legislate 
tor  them  as  a  state  does  for  its  municipal  corporation.  The  organic  law  of  a 
territory  takes  the  place  of  a  constitution,  as  the  fundamental  law  of  the  local 
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government.  It  is  obligatory,  and  binds  the  territorial  authorities.  Congress 
has  full  and  complete  legislative  authority  over  the  people  of  the  temtories, 
and  all  the  departments  of  the  territorial  government. " 

It  is  clear  from  the  inspection  of  the  organic  act  of  the  territory,  and  from 
the  decision  of  the  supreme  court  of  the  United  States,  that  the  legislative  as- 
sembly can  be  composed  of  such  persons  only  as  is  provided  by  congressional 
enactment,  and  that  the  number  of  its  oflicers  and  attaches  is  determined  by 
the  same  power.  A  legislative  assembly  of  the  territory  cannot  increase  the 
number  of  its  members  or  officers  or  attaches,  or  the  amount  of  their  compen- 
sation, by  any  enactment  of  its  own.  If  the  length  of  time  allowed  for  its 
session,  or  the  number  of  its  officers,  is  not  sufficient,  the  relief  must  come 
from  congress.  Section  1855  of  the  United  States  Revised  Statutes  limitstlie 
compensation  of  the  members  of  the  legislative  assembly  to  a  specified  amount. 
Section  1888,  in  still  more  explicit  terms,  provides  that  the  annual  expenses 
of  a  legislative  assembly  shall  not  exceed,  in  any  instance,  or  under  any  pre- 
text, the  amount  appropriated  by  congress.  Section  1855  enacts  that  the 
amount  of  such  compensation  for  any  member  or  officer  of  a  territorial  as- 
sembly shall  not  be  increased  over  the  amount  provided  by  congress,  and  pro- 
hibits, in  express  tenns,  the  making  of  a  law  for  that  purpose  by  such  as- 
sembly. 

In  January,  1873,  as  appears  by  section  1861  of  the  Revised  Statutes  of  the 
United  States,  assistant  chief  clerks  of  each  branch  of  the  legislative  assembly 
of  territories  were  expressly  provided  for.  In  1878,  however,  by  act  of  con- 
gress passed  June  19th,  (20  St.  U.  S.  193,)  said  section  was  repealed,  and  it  was 
provided  that  the  subordinate  officers  of  each  branch  of  the  territorial  legisla- 
ture shall  consist  of  a  chief  clerk,  enrolling  and  engrossing  clerk,  sergeant-at- 
arms,  and  door-keeper,  messenger,  and  watchman,  and  chaplain.  The  office 
of  assistant  chief  clerk  was  not  included  within  this  new  enumeration  of  at" 
laches  to  the  legislative  assembly.  We  must  presume  that  this  omission  was 
intentional. 

From  an  inspection  of  the  several  sections  of  the  United  States  Statutes, 
and  the  decisions  of  the  supreme  court  of  the  United  States,  it  seems  clear  that 
the  election  of  an  assistant  chief  clerk  of  the  council  was  not  authorized  by 
law;  that  the  joint  resolution  of  the  legislative  assembly,  providing  for  the 
payment  of  such  officer  out  of  the  territorial  treasury,  was  contrary  to  the 
laws  of  the  United  States,  and  void ;  and  that  the  territorial  comptroller  is  not 
authorized  by  law  to  draw^  a  vrarrant  upon  the  territorial  treasurer  for  the 
payment  of  plaintiff  as  said  assistant  clerk. 

Upon  the  above  conclusions  of  law,  and  the  stipulation  of  parties  herein, 
this  controversy  is  dismissed. 

Hays,  C.  J.,  and  Brodebice,  J.,  concurring. 

(2  Idaho  [Hasb.]  288) 

Heilneb  and  others  «.  Brown. 

(Supreme  Court  of  Idaho,    February  7,  1887.) 

1.  New  Trial— Appeal—Objection  to  Affidavit. 

Where  an  affidavit  was  produced  and  read  in  the  district  court,  without  objeo- 
tion,  on  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  and 
an  objection  is  made  in  the  supreme  court  of  Idaho  that  the  same  is  insufficient  and 
void  fur  waut  of  a  sufficient  jurat,  that  court  will  not  consider  the  objection. 

2.  Same— Newly- DisoovERKD  Evidbncb—Disorrtion. 

An  order  for  a  new  trial,  on  the  ground  of  newly-discovered  evidence,  being 
largely  discretionary  with  the  trial  judge,  the  supreme  court  will  not  disturb  the 
same,  unless  appellant  shows  an  abuse  of  such  discretion. 

Appeal  from  district  court,  Washington  county. 

Brumback  &  Lamb  and  G.  W,  Adams,  for  defendants  and  appellants.  ffuS' 
Urn  d*  Qray,  for  plaintiff  and  respondent. 
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Hays,  C.  J.  This  is  an  appeal  from  an  order  granting  a  new  trial.  The 
grounds  of  the  motion  for  a  new  trial  were  irregularity  in  the  proceedings  of 
the  court,  newly-discovered  evidence,  insufficiency  of  the  evidence,  and  er- 
rors in  law.  The  appellants  contend  that  the  affidavit  of  J.  Durkheimer,  pro- 
duced and  read  in  the  court  below  on  the  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  was  insufficient  and  void  on  account  of 
not  having  a  proper  jurat  thereon.  It  was  read  and  treated  as  an  affidavit  in 
the  court  below  without  objection,  and  counsel  cannot  be  heard  to  raise  such 
an  objection  for  the  first  time  in  this  court.  If  it  was  defective,  they  should 
have  objected  to  it  in  the  court  below,  and,  if  overruled,  they  could  have  ex- 
cepted, and  been  heard  here.  While  courts  look  with  disfavor  on  motions 
for  new  trial,  on  the  ground  of  newly-discovered  evidence,  yet  the  court  be- 
low must  be  clothed  with  large  discretionary  powers  in  such  cases,  and,  if 
there  is  no  abuse  of  that  discretion,  the  appellate  court  will  not  interfere. 
We  find  no  abuse  of  that  discretion  in  this  case,  but  think  the  order  a  very 
proper  one.  This  being  decisive  of  the  question,  other  points  discussed  wUl 
not  be  considered. 

The  order  is  affirmed. 

Buck  and  Brodkrigk,  JJ.,  concurring. 


a  Idaho  [Ha8b.l  865) 

BosENTHAL  and  others  v.  Ives  and  others* 

Lansdale  and  others  v.  Same. 
{Supreme  Court  of  Idaho,    February  7, 1887.) 

1.  Mines  awd  Miwrwa— Adverse  Claims. 

In  an  action  brought  under  section  2326,  Rev.  St.  U.  8.,  and  the  act  of  1881  amend- 
atory thereof,  in  support  of  an  adverse  niiniug  claim,  it  is  not  euough  that  one 
claimant  should  show  a  superior  right  or  title,  as  against  the  other,  but  one  must 
show  a  clear  right,  as  against  the  government,  to  a  patent  from  the  United  States  to 
the  claim  in  dispute,  or  some  part  thereof,  before  either  party  can  prevail  in  the 
action. 

2.  Same— Location — Aliens. 

Under  the  acts  of  congress,  only  citizens  of  the  United  States,  and  persons  who 
have  declared  their  intentions  to  become  such,  can  acquire  rights  by  location  upon 
mineral  lands  of  the  public  domain. 

8.  Same— Findings. 

In  an  action  between  claimants  to  determine  the  right  of  possession  to  a  mining 
claim,  the  plaintiffs  must  allege  and  show  all  the  qualifications  necessary  to  entitle 
them  to  purchase,  among  which  must  be  included  an  allegation  that  the  plaintifia 
are  citizens,  or  have  declared  their  intention  to  become  such ;  and,  when  the  action 
is  tried  to  the  court  alone,  all  these  facts  most  be  found,  whetlier  admitted  by  the 
pleadings  or  not. 

4.  Same— Citizenship. 

As  there  was  an  omission  to  find  in  these  cases  that  plaintifis  were  citizens,  or 
had  declared  their  intention  to  become  such,  held,  that  the  judgment  should  be  re- 
yersed,  and  the  causes  remanded,  with  directions  to  the  court  below  to  find  on  this 
question,  from  the  evidence  taken  at  the  trial,  if  suflficient,  and,  if  not,  upon  such 
evidence  as  may  be  adduced,  and  proceed  to  render  judgment  accordingly. 

Appeal  from  district  court,  Shoshone  county. 

Chas,  W.  O'Neal,  for  Ives  and  others,  appellants.  Wm.  H.  Clagett,  for 
Bosenthal  and  others,  respondents. 

Broderick,  J.  These  actions  were  commenced  in  support  of  the  adverse 
claims  made  by  the  plaintiffs  against  the  issuance  of  patents  to  Ives  and  Sil- 
verthorn  to  the  Idaho  Bar  claim,  in  Shoshone  county,  Idaho.  The  two  cases 
were,  by  consent  of  the  parties,  consolidated,  and  tried  by  the  court  without 
a  jury.  The  court  found  and  adjudged  that  Ives  and  Silverthom  were,  as 
against  the  plaintiffs  in  each  of  said  cases,  the  owners  of,  and  entitled  to  the 
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possession  of,  a  certain  portion  of  the  claim,  which  was  described  in  the  judg- 
ment; that  the  plaintiffs  in  the  Lanadale  Case  were  the  owners  of,  and  en- 
titled to  the  possession,  as  against  the  defendants,  of  that  portion  of  the  Idaho 
Bar  claim  more  than  80  rods  distant  from  the  west  line  thereof,  which  con- 
flicted with  the  lower  half  of  the  Murray  location ;  that  the  plaintiffs  in  the 
Rosenthal  Case  were  the  owners  of ,  and  entitled  to  the  possession,  as  against 
the  defendants,  of  all  the  area  in  conflict  with  the  upper  half  of  the  Murray 
location;  that  Ives  and  Silverthorn  be  enjoined  and  restrained  from  asserting 
or  claiming  any  right,  title,  interest,  or  estate  in  any  of  the  two  parcels  herein 
adjudged  to  be  the  property  of  the  plaintiffs  in  the  consolidated  cases,  re- 
spectively, and  from  prosecuting  their  application  for  a  United  States  patent 
to  any  portion  of  said  parcels  of  land. 

From  this  judgment  Ives  and  Silverthom  appeal  to  this  court,  and  assign 
as  error:  First,  That  the  consolidation  and  trial  of  the  two  cases  as  one  was 
unauthorized  by  law,  and  improper,  even  with  the  consent  of  the  parties. 
Second.  That  the  findings  do  not  show  that  Murray  (one  of  the  original  loca- 
tors) was  a  citizen  of  the  United  States,  or  had  declared  his  intention  to  be- 
come such,  nor  that  the  plaintiffs  in  either  of  said  cases  were  citizens  of  the 
United  States,  or  had  declared  their  intention  to  become  such.  Third,  That 
the  findings  fail  to  show  that  the  plaintiffs  in  either  of  said  cases,  or  their 
predecessors  in  interest,  ever  complied  with  the  requirements  of  section  2324 
of  the  Revised  Statutes,  and  the  several  acts  amendatory  thereof,  as  to  per- 
forming the  annual  labor  required  by  those  acts,  during  A.D.  1884,  Fourth, 
The  finding  that  there  was  a  mining  custom  in  force,  at  the  date  of  the  Ives 
location,  limiting  all  placer  claims  in  that  locality  to  80  rods  in  length  to  each 
locator;  that  no  exceptions  to  this  custom  were  allowed  by  the  custom  itself; 
that  the  Ives  location  was  made  in  violation  of  this  custom,  and  was  void  as 
to  the  excess  in  length  beyond  80  rods  from  its  beginning  point, 

"We  will  notice  these  questions  in  their  order. 

The  consolidation  of  the  cases  below  for  the  purposes  of  the  trial,  by  the 
consent  of  the  parties,  is  certainly  no  ground  for  reversal.  The  defendants 
were  the  same  in  both  cases,  and  the  questions  involved  the  same.  The  con- 
solidation and  trial  as  one  case  saved  costs  to  all  the  parties,  and,  if  the  order 
was  error,  it  was  without  prejudice.  At  least,  there  has  been  no  claim  here 
that  any  prejudice  resulted  therefrom.  In  such  case  a  party  should  not  be 
heard  to  complain  here  of  that  to  which  he  assented  in  the  court  below. 

The  second  question,  as  to  the  omission  to  find  tliat  Murray  or  the  plain- 
tiffs in  either  of  the  cases  were  citizens,  or  had  declared  their  intention  to  be- 
come such,  is  more  difficult.  It  appears  from  the  record  that  in  the  Rosenthal 
Case  the  citizenship  of  Murray  and  plaintiffs  is  alleged,  and  not  denied.  In 
the  Lansdale  Case  the  citizenship  of  plaintiffs  is  alleged,  denied  by  the  de- 
fendants, and  hence  put  in  issue.  It  further  appears  that  on  October  13, 1885, 
after  the  rendition  of  the  judgment,  appellants  stipulated  In  open  court  that 
the  Lansdale  Case  should  "abide  and  be  controlled  by  all  orders,  decisions, 
and  judgments  in  the  Rosenthal  Cojse,^^ 

It  is  contended,  on  behalf  of  the  respondents,  that  the  judgment  in  the  Ro- 
senthal Case  should  be  affirmed,  (so  far  as  this  point  is  concerned,)  because 
the  citizenship  of  Murray  and  the  plaintiffs  is  admitted,  or  not  denied;  and 
also  that  the  judgment  in  the  Lansdale  Case  should  be  affirmed,  because  un- 
der the  stipulation  it  was  to  abide  and  be  controlled  by  the  decision  and  judg- 
ment here  in  the  Rosenthal  Case,  In  ordinary  cases,  this  point  made  by 
counsel  would  have  to  be  sustained,  as  it  is  a  general  rule,  well  recognized, 
that  what  is  admitted  by  the  pleadings  is  taken  as  proven,  and  that  which  !a 
alleged  in  the  complaint,  and  not  denied  by  the  answer,  is  considered  admit- 
ted, as  between  the  parties.  But  these  are  statutory  actions,  brought  under 
an  act  of  congress,  and  must  be  controlled  by  its  provisions.  It  is  true  that 
it  is  a  contest  between  parties  to  settle  the  right  of  possession  to  mining  ground* 
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but  the  act  provides  that,  after  a  judgment  is  rendered,  the  party  entitled  to 
the  possession  of  the  claim,  or  any  part  thereof,  may,  without  giving  further 
notice,  file  a  certified  copy  of  the  judgment  roll  with  the  register  of  the  land- 
oflice,  together  with  the  certificate  of  the  surveyor  general,  etc^and  make  the 
payments  required;  "whereupon  the  whole  proceedings  and  the  judgment  roll 
shall  be  certified  by  the  register  to  the  commissioner  of  the  general  land-oflSce, 
and  a  patent  shall  issue  thereon  for  the  claim,  or  such  portion  thereof  as  the 
applicant  shall  appear  from  the  decision  of  the  court  to  rightly  possess. "  The 
amendatory  act  of  1881  provides  that  if,  upon  the  trial,  neither  party  appears 
to  be  entitled  to  the  claim  in  dispute,  nor  any  part  thereof,  this  fact  must  be 
found,  and  judgment  rendered  accordingly. 

From  a  consideration  of  these  provisions,  it  is  clear  that  the  object  and 
purpose  of  the  action  is  not  only  to  settle  the  controversy  as  between  the 
claimants,  but  for  the  information  of  the  officers  of  the  land  department  of 
the  general  government.  It  is  not  enough  that  one  party  should  show  the 
better  or  superior  title,  as  against  the  other  claimant,  but  one  party  must 
show  clearly,  as  against  the  government,  the  right  to  a  patent  for  the  dis- 
puted ground,  or  some  part  thereof,  before  either  claimant  can  prevail  in  the 
action.  Jackson  v.  Rohy,  109  U.  S.  441,  3  Sup.  Ct.  Rep.  301;  Lee  Boon  v. 
Tesh,  8  Pac.  Rep.  625;  McQinnis  v.  Egbert,  5  Pac.  Rep.  653,  6G0. 

The  citizenship  of  Murray  and  the  plaintiifs  was  pleaded,  and  we  think 
there  should  have  been  a  finding  upon  this  allegation  of  the  complaint,  not- 
withstanding the  admissions  of  the  defendants.  AVe  must  not  be  understood 
as  deciding  that  in  all  actions  the  trial  court  must  find  upon  allegations  which 
are  admitted  by  the  parties,  but  we  limit  our  conclusions  in  this  regard  to 
this  particular  class  of  cases.  North  Noonday  Min,  Co,  v.  Orient  Min.  Co.^ 
9  Mor.  529,  1  Fed.  Ilep.  522. 

As  to  the  third  assignment  of  error,  we  think  the  findings  show  a  sufficient 
compliance  on  the  part  of  the  plaintiifs  with  the  re<iuirements  of  law  as  to 
performing  the  necessary  labor  upon  tlie  cLaim. 

This  brings  us. to  thefourtli  and  last  question  to  be  considered.  Was  it  error 
to  find  the  existence  of  a  mining  custom  at  the  date  of  the  Ives  location,  limit- 
ing .ill  placer  claims  in  that  locality  to  80  rods  in  length,  and  will  this  find- 
ing support  the  conclusion  of  law  based  thereon?  Rules  and  customs  of 
miners,  reasonable  in  themselves,  and  not  in  conflict  with  any  higher  law, 
have  long  been  recognized  and  sanctioned  by  legislative  enactments  and  judi- 
cial decisions.  That  such  rules  may  still  be  fidopted  and  enforced  as  a  part  of 
the  law  of  this  country  is  too  well  settled  to  adroit  of  argument.  We  cannot 
see  that  the  custom  in  question  in  any  way  conflicts  either  with  the  acts  of 
congress,  or  the  laws  of  the  territory,  but,  on  the  contrary,  think  the  custom 
a  reasonable  one,  and  entirelv  in  harmony  with  the  spirit  of  the  laws.  Rev. 
St.U.  S.  §  2319;  Code  CivifProc.  Idaho.  §  486;  Smelting  Co,  v.  Kemp,  104 
U.  S.  652;  Erhardt  v.  Boaro,  113  U.  S.  535,  5  Sup.  Ct.Rep.  560;  North  Noon- 
day  Min,  Co.  v.  Orient  Min,  Co.,  9  Mor.  529,  1  Fed.  Rep.  522. 

We  find  no  error  in  the  record,  except  the  omission  to  .find  on  the  question 
of  citizenship;  and,  to  have  this  omission  supplied,  the  judgment  is  reversed, 
and  the  causes  remanded  to  the  court  below,  with  direct  ions  to  find  upon  this 
question  on  the  evidence  taken  at  the  trial,  if  sufficient,  and,  if  not,  upon  such 
evidence  as  may  be  adduced,  and  render  judgment  accordingly. 

Hays,  C.  J.,  and  Buck,  J.,  concurring. 

(9  Colo.  475) 

Babnes  a^d  axMther  ▼.  Beiqhlt. 

(Supreme  Court  of  Colorado.    January  24,  1887.) 

1.  Eqdity— Creditobs'  Bill — Discovery — ^Judgmrnt  not  Made  a  Lien. 

A  bill  will  not  lie  by  a  judgment  creditor  for  discovery,  and  to  have  land  in  an- 
other county  than  that  in  which  the  judgment  was  rendered,  alleged  to  be  held  in 
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trust  for  the'jadgment  debtor,  who  is  residing  on  sDch  laud,  made  sabject  to  the 
indgrnent,  where  the  judgment  has  not  been  made  a  lien  upon  the  land  claimed  to 
oe  subjected  by  filing  a  transcript  of  the  judgment  with  recoidcr  of  the  county  in 
which  the  land  is  situated. 
2.  Same— Spbcific  DepJials  by  Defendants— General  Replication. 

On  a  creditors'  bill  seekin£:  to  have  property  allied  lo  have  been  purchased  with 
the  money  of  a  judgment  debtor,  and  to  be  held  in  trust  for  him,  made  subject  to  a 
judgment,  where  the  defendants  charged  with  collusion  answer  on  oath  denying 
the  charges,  and  such  denials  are  not  contested  by  the  plaintiff  by  any  evidence  con- 
tradictory of  the  statements  therein,  but  by  a  general  denial,  it  is  error  to  enter 
judgment  in  favor  of  the  plaintiff. 
d.  Same — General  Verdict  for  Amount  of  Judgment. 

In  a  suit  by  a  judgment  creditor  for  discovery,  and  in  aid  of  a  judgment  previ- 
ously recovered  by  tlje  same  plaintiff,  in  which  defendant  alleges  that  the' original 
judgment  is  still  'in  force  and  unsatisfied,  and  charges  collusion  with  defendant's 
wiJe,  made  co-defendant,  in  transferring  his  property  to  her  name,  it  is  error  for 
the  court  to  give  a  general  judgment  against  both  defendants  for  theamount  of  the 
defendant's  debt. 
4.  Same — Erroneous  Judgment. 

In  a  suit  for  discovery,  and  in  aid  of  a  judgment,  in  the  nature  of  a  creditors'  bill 
by  a  judgment  creditor,  it  is  error  to  enter  judgment  againi«t  the  debtor,  and  a  co- 
defendant  charged  with  collusion,  for  the  amount  of  the  former's  debt. 

Appeal  from  county  court,  Clear  Creek  county. 

The  plaintiff,  Beighly,  brought  suit  in  the  county  court  of  Clear  Creek 
county,  to  the  November  term,  1882,  against  the  defendants,  Orpheus  I. 
Barnes,  L.  H.  Barnes,  and  S.  A.  Gilbert,  for  discovery,  and  in  aid  of  a  judg- 
ment previously  recovered  in  the  said  court  by  the  same  plaintiff  against  the 
said  Orpheus  I.  Barnes.  The  original  cause  of  action  was  a  balance  due  on 
account  for  goods  and  chattels  sold  and  delivered  by  the  plaintiff  to  the  de- 
fendant, the  amount  of  the  recovery  being  S673.65.  The  present  action  wa& 
'  not  instituted  in  pursuance  of  the  Code  remedy,  by  proceedings  supplement- 
ary to  execution,  but  is  a  proceeding  in  equity  in  the  nature  of  a  creditors' 
bill.  The  bill  alleges,  among  other  things,  that  the  original  judgment  is  still 
in  full  force  and  effect,  and  remains  wholly  unsatisfied;  that  the  judgment 
debtor,  O.  I.  Bai^nes,  after  the  rendition  of  said  judgment,  removed  to  Lead- 
ville,  Lake  county,  and  engaged  in  business  there  in  the  name  of  the  said  L. . 
H.  Barnes,  his  wife,  with  the  intent  and  purpose  of  placing  and  keeping  his 
money  and  property  beyond  the  reach  of  any  execution  that  might  be  Issued 
on  the  plaintiff 's  judgment.  It  farther  alleges  that  the  co-defendants,  L.  H. 
Barnpij  and  S.  A.  Gilbert,  colluded  with  said  judgment  debtor  to  obstruct  the 
collection  of  said  judgment;  that  said  O.  I.  Barnes  purchased  real  estate  and 
personal  property  with  his  own  funds,  and  caused  the  title  thereof  to  be 
transferred  to  his  co-defendants,  for  the  purpose  of  cheating  and  defrauding 
the  pl&intiff  in  the  collection  of  his  judgment.  The  bill  specifies  certain  real 
and  personal  property  alleged  to  be  so  acquired  and  held  by  the  co-defendants, 
charging  that  no  consideration  moved  from  them  to  the  vendors,  but  that  the 
property  is  fraudulently  held  in  trust  for  the  use  and  benefit  of  said  O.  I. 
Barnes.  Charges  of  the  same  character  are  made  in  relation  to  property  al- 
leged to  have  been  owned  by  said  judgment  debtor  in  Gilpin  county,  during 
the  business  transactions  whicli  formed  the  basis  of  the  original  judgment, 
and  the  proceeds  of  the  sale  thereof,  it  is  alleged,  were  fraudulently  trans- 
ferred to  his  wife,  the  said  L.  H.  Barnes.  Discovery  is  sought  concerning 
all  these  transactions  and  alleged  fraudulent  and  collusive  conduct,  with  full 
disclosure  as  to  all  property  owned  by  said  O.  I.  Barnes,  or  in  which  he  is  in 
any  manner  beneficially  interested.  Judgment  is  prayed  that  the  defendants, 
or  some  of  them,  be  decreed  to  pay  the  plaintiff  the  amount  of  said  judgmenl^ 
with  interest  and  costs,  and  that  defendants,  or  some  of  them,  be  adjudged 
to  apply  for  that  purpose  any  money,  property,  or  choses  in  action  belonging 
to  said  O.  I.  Barnes,  or  held  in  trust  for  him,  or  in  which  he  is  in  any  way 
interested.    Summons  was  served  on  O.  I.  Barnes  and  L.  H.  Baines,  and 
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they  were  the  only  defendants  who  appeared  to  the  action.  Said  defetidants 
answered  the  bill,  denying  all  the  fraudulent  conduct  charged,  and  respond- 
ing to  all  inquiries  concerning  the  ownership  of  property,  and  how  the  same' 
was  derived.  The  plaintiff  Oled  a  replication  traversing  the  truth  of  the 
statements  made  by  the  defend<ants,  but  offered  little  testimony  contradictory 
thereof.  Upon  the  hearing,  no  findings  of  fact  appear  to  have  been  made, 
but  the  court  rendered  a  general  judgment  in  favor  of  the  plaintiff  against 
said  defendants,  O.  I.  Barnes  and  L.  H.  Barnes,  for  the  sum  of  $1,046.53,  and 
costs. 

W,  P.  Wade,  for  appellants.     Z.  C,  Rockioell,  for  appellee. 

Beck,  0.  J.  This  is  a  record  of  proceedings  had  in  the  court  below,  upon 
a  bill  filed  therein  by  the  appellee  in  the  nature  of  a  creditors*  bill.  It  is  ear- 
nestly contended  on  part  of  the  appellants  that  such  a  proceeding  could  not  be 
legally  entertained  under  the  laws  of  this  state,  on  the  facts  and  circumstances 
set  out  in  the  bill.  This  objection  was  not  raised  in  the  county  court,  either 
by  demurrer  or  answer,  nor  is  it  here  directly  presented  by  any  of  theassign- 
ments  of  error.  We  are  therefore  not  called  upon  to  decide  this  question. 
But  the  sufficiency  of  the  bill  itself,  and  of  the  evidence  to  support  relief  in 
such  a  proceeding,  and  the  regularity  and  validity  of  the  judgment  rendered, 
are  questions  properly  before  us  for  adjudication. 

We  do  hot  hesitate  to  say  that  the  bill  is  defective.  It  sets  out,  among 
other  things,  that  the  judgment  sought  to  be  enforced  was  rendered  by  the 
county  court  of  Clear  Creek  county;  that  the  judgment  debtor  and  his  co-de- 
fendants are  residents  of  Lake  county;  and  that  the  judgment  debtor  pur- 
chased real  estate  and  personal  property  in  the  latter  county  with  his  own 
funds,  taking  the  title  in  the  names  of  his  co-defendants,  "for  the  purpose  of  ^ 
cheating,  hindering,  and  defrauding  the  plaintiff  in  the  collection  of  his  said 
judgment.  Real  estate  and  personal  property  is  described  which  is  alleged  to 
be  80  held.  The  bill  avers  the  issue  of  execution  to  Lake  county,  and  its  i-e- 
turn  niUla  bona,  but  it  does  not  aver  that  any  steps  have  been  taken  to  make 
the  judgment  of  the  county  court  of  Clear  Creek  county  a  lien  upon  the  prop- 
•  erty  of  the  judgment  debtor  in  Lake  county. 

If  the  allegations  of  the  bill  are  true,  the  property  mentioned  is  in  fact  held 
in  the  name  of  other  persons  for  the  use  of  the  judgment  debtor.  This  would 
constitute  a  resulting  trust  therein  in  his  favor,  if  the  transaction  had  been 
bona  fide.  But  the  transfers  having  been  made  for  a  fraudulent  purpose, 
participated  in  by  the  grantees  as  well  as  the  debtor,  the  only  trust  capable  of 
enforcement  results  in  favor  of  the  creditors  of  the  latter  party. 

Under  our  statutes  all  equitable  interests  in  property  are  subject  to  levy 
and  sale  on  execution.  Gen.  St.  g§  1835, 1883.  For  the  purpose  of  acquiring 
a  lien  on  any  real  astate  owned  by  a  judgment  debtor,  or  which  he  may  ac- 
quire after  judgment,  situate  in  a  different  county  from  that  in  which  the 
judgment  is  entered,  it  is  provided  by  section  1839  that  the  creditor  may  file 
a  ti-anscript  of  his  judgment  with  the  recorder  of  such  county.  This  does  not 
appear  to  have  been  done  in  the  present  case.  The  doctrine  established  by 
the  authorities  is  that  the  judgment  must  be  a  lien  on  the  real  estate  sought 
to  be  subjected  to  sale  on  execution  through  the  aid  of  a  creditors'  bill.  New- 
man V.  Willetts,  52  III.  99;  Cornell  v.  Radway,  22  Wis.  260;  Evans  v.  Hill, 
18  Ilun,  464;  2  Wait,  Act.  &  Def.  414,  §  3. 

In  respect  to  the  evidence,  we  are  of  opinion  that  it  was  insufHcient  to 
support  a  judgment  agiiinst  the  defendants.  The  plaintiff  in  his  bill  called 
upon  them  to  answer  as  to  the  interest  of  the  judgment  debtor  in  all  the  property 
described,  or  in  any  manner  referred  to,  in  the  bill,  including  all  trusts  and 
equitable  interests  held  by  or  in  the  names  of  said  co-defendants  for  the  benefit 
or  use  of  the  judgment  debtor,  or  in  which  he  was  interested  directly  or  indi- 
rectly.   Full  discovery  was  prayed  as  to  said  matters,  and  the  defendants 
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were  called  upon  to  state  and  set  forth*  as  to  the  property  describedi  the  par* 
ticulars  of  sales  and  purchases,  the  consideration  actually  paid,  who  paid  the 
same,  and  who  had  the  use  and  profits  thereof  since  the  purchase.  The  an- 
swers to  these  inquiries  w^ere  necessarily  made  under  oath.  All  acts  of  col- 
lusion, and  all  fraudulent  efforts  to  conceal  property  or  assets  of  the  judgment 
debtor,  or  to  hinder,  delay,  or  defeat  the  collection  of  the  plaintiff's  judgment, 
were  positively  denied.  It  was  also  positively  denied  that  the  judgment 
debtor  had  any  interest  in  the  property  mentioned,  beneficial,  in  trust,  or 
otherwise,  or  in  any  property  held  by  said  co-defendants.  The  answers  filed 
were  responsive  to  the  discovery  sought  by  the  bill;  the  defendants  stating, 
in  some  instances,  as  they  had  a  right  to  do,  the  circumstances  under  which 
certain  property  was  acquired.  The  truth  of  these  answers  was  not  contested 
by  the  plaintiff  by  any  evidence  that  can  be  regarded  as  contradictory  of  the 
statements  made  therein.  The  replication  of  the  plaintiff  filed  thereto  neither 
operated  to  sustain  the  charges  made  in  tlie  bill,  nor  to  require  extrinsic  proof 
in  support  of  the  denials  thereto  contained  in  the  answers.  The  plaintiff 
was  not  concluded  by  these  answers,  and  might  have  introduced  evidence 
showing  them  to  have  been  untrue;  but,  in  the  absence  of  evidence  contra- 
dicting the  statements  of  the  defendants  in  relation  to  the  matters  whereof 
discovery  was  sought,  it  was  error  to  render  judgment  in  favor  of  the  plain- 
tiff. 

We  are  iilso  of  opinion  that  the  judgment  rendered  was  irregular,  and  not 
warranted  by  law.  It  was  a  joint  judgment  against  O.  I.  Barnes,  the  judg- 
ment debtor,  and  L,  H.  Barnes,  the  only  co-defendant  served  with  process.  It 
gives  no  relief  as  to  any  of  the  property,  real  or  personal,  described  in  the  bill, 
and  alleged  to  have*  been  fraudulently  transferred  and  held  so  as  to  place  the 
same  beyond  the  reach  of  the  plaintiff's  execution,  but  is  a  general  judgment 
against  the  defendants  served  with  process,  for  a  sum  of  money,  to-wit,  the 
sum  of  $1,046.53.  What  items  entered  into  the  compu^tion  by  which  this 
result  was  reached  the  record  does  not  disclose;  and  since  the  biU  avers  that 
the  original  judgment  still  remains  in  full  force  and  effect,  and  as  this  action 
was  not  instituted  to  revive  that  judgment,  there  was  no  warrant  of  law  for 
entering  a  second  judgment  for  the  same  cause  of  action  already  merged  in 
the  first  judgment. 

Another  fatal  objection  is  that  a  general  judgment  for  the  same  cause  of 
action  is  foreign  to  the  nature  and  purposes  of  a  creditoi-s*  bill.  Equitable 
jurisdiction  cannot  be  i nvoked  for  relief  of  this  character.  Miller  v.  Scammorit 
52  N.  11.  609;  1  Pom.  Eq.  Jur.  §  230;  Story,  Eq.  PI.  §  473. 

It  was  error,  in  any  view  of  the  case,  to  enter  judgment  against  the  defend- 
ant L.  H.  Barnes  jointly  with  the  judgment  debtor,  for  the  amount  of  the 
latter^s  debt,  in  an  action  ostensibly  brought  in  aid  of  an  existing  judgment. 
If  the  defendant  L.  H.  Barnes  held  title  to  property  belonging  to  the  judg- 
ment debtor,  or  in  which  he  was  beneficially  interested,  as  averred  in  the  bill, 
the  province  of  the  court,  in  a  proper  case,  would  be  to  decree  that  such  prop- 
erty, or  the  debtor^s  interest  therein,  be  subjected  to  the  satisfaction  of  the 
plaintiff's  judgment.  The  scope  of  this  remedy  is  to  cancel  and  remove 
fraudultiut  conveyances,  to  set  aside  fraudulent  assignments,  and  to  appro- 
priate and  a[iply  to  the  satisfaction  of  the  judgment  equitable  assets  of  the 
judgment  debtor. 

There  may  be  other  errors  in  the  proceedings,  but  inasmuch  as  no  sufficient 
abstract  of  the  record  was  made  and  filed  by  the  appellants,  as  required  by 
our  rules,  and  since  counsel  for  the  appellee  has  not  seen  fit  to  discuss  the  er- 
rors assigned,  we  are  not  disposed  to  consider  aU  of  the  16  errors  assigned  on 
the  record. 

For  the  reasons  given,  the  judgment  must  be  reversed. 
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(19  Nev.  396) 

State  ex  rel.  Weight  v.  Dovey.    (No.  1,259.* 

(Supreme  Court  of  Nevada.    Februars'  6,  1887.) 

School  Fund —Apportionment  op,  Among  Counties,  in  PBOPOirrioN  to  Number  of 
Children— Orphans'  Home— Const.  Nev.  Art.  U,  f  3. 

Under  section  3,  art.  11,  Const.  Nev.,  providing  that  the  interest  on  school  moneys 
shall  be  apportioned  among  the  several  comities  in  proportion  to  the  ascertained 
nuinberof  the  persons  between  the  ages  of  six  and  eighteen  years  in  the  different 
comities,  and  the  statutes  of  the  state  providing  for  apportionment  on  that  basis, 
the  inmates  of  the  Orphans'  Home,  at  Carson  City,  are  not  to  be  counted  as  a  part 
of  the  children  of  Oruisby  county,  in  which  it  is  situated,  they  not  having  the  right 
to  attend  the  public  schools,  and  their  education  being  provided  for  in  the  Home. 

Application  for  mandamus. 

T.  Coffin  and  J.  />.  Torreyson,  for  relator.  The  Attorney  General,  for  re- 
spondent. / 

Leonard,  C.  J.  There  are  739  persons  in  Carson  school  district  No.  1,  be- 
tween 6  and  18  years  of  age.  of  whom  50  are  wards  of  the  state  in  the  Or- 
phans' Home.  In  making  his  apportionment  of  the  state  school  moneys  to 
the  county  of  Ormsby,  respondent  refused,  and  refuses,  to  include  the  said 
50  wards  among  the  persons  entitled  to  be  considered  in  the  distribution  of 
the  public-school  moneys,  and  made  said  apportionment  upon  the  basis  of  689 
persons  between  6  and  18  years  of  age  in  said  district,  instead  of  739.  Ke- 
lator  applies  for  a  writ  of  mandamus  to  compel  respondent  to  make  his  ap- 
portionment upon  the  basis  of  the  latter  number. 

The  constitution  of  the  state  provides  that  the  interest  on  school  moneys 
shall  be  apportioned  among  the  sevj-ral  counties  in  proportion  to  the  ascer- 
tained number  of  the  persons  between  the  ages  of  six  and  eighteen  years  in 
the  different  counties.  Const,  art.  11,  §  3.  Statutes  have  been  passed,  from 
time  to  time,  provjding  for  apportionment  upon  the  same  basis.  It  is  the 
duty  of  the  school  census  marshal  to  take  annually,  between  the  first  and 
thirty-lirst  days  of  May,  inclusive,  a  census  of  all  children  under  eighteen  and 
over  six  years  of  age,  who  are  residents  of  his  district  on  the  first  day  of  May. 
He  must  include  in  his  report  all  children  of  the  district  that  are  absent  at- 
tending institutions  of  learning,  and  whose  parents  or  guardians  are  residents 
of  the  district.  lie  must  not  include  non-resident  children  who  are  attending, 
in  his  district,  institutions  of  learning,  benevolent  institutions,  such  as  deaf, 
dumb,  blind,  and  orphan  asylums,  nor  any  other  children  not  actuallv  resid- 
ing in  the  district.    Gen.  St.  §§  1314,  13i7,  1318. 

In  1869  the  legislature  established,  and  caused  to  be  erected,  a  State  Or- 
phan's' Home,  in  Carson  City,  Ormsby  county.  St.  1869,  111.  It  is  within 
Carson  school-district  No.  1.  Its  administration  is  under  the  control  of  a 
board,  consisting  of  the  superintendent  of  public  instruction,  surveyor  gen- 
eral, and  stiite  treasurer.  The  board  has  power,  among  other  things,  to  ap- 
point a  superintendent  and  matron,  who  shall  be  man  and  wife,  and  a  teacher, 
who  shall  reside  at  the  Home,  and  have  charge  of  tfie  educational  depart- 
ment; said  teacher  to  be  duly  qualified  according  to  the  provisions  of  the 
state  school  law*.  The  board  has  power,  also,  to  employ  all  other  suitable 
persons  necessary  to  conduct  the  affairs  of  the  Home.  All  children  admitted 
to  the  State  Orphans'  Houie  must,  under  the  direction  of  the  board  of  direct- 
ors, be  taught  the  usual  branches  of  an  English  education,  and  the  male  or- 
phans must  be  taught  useful  trades  and  occupations,  and  engaged  in  useful 
employments,  as  the  board  of  directors  shall  order.  The  female  orphans  must 
be  taught  the  useful  occupations  of  housewifery,  and  such  other  useful  occu- 
pations as  the  board  of  directors  may  provide.  All  orphans  duly  iidmitted  to 
the  Home  thereby  become  the  wards  of  the  state,  and  are  entitled,  under  the 
provisions  of  the  statute,  to  the  care,  protection,  and  guardianship  of  the 
state.    For  such  care,  protection,  and  guardianship,  the  state  is  entitled  to  the 
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services  of  its  wards,  and  has  the  right  to  train  and  educate  them  for  useful 
places  in  society,  and  such  rights  of  the  state  are  superior  to  the  claims  of  any 
and  all  relations  or  persons,  resident  or  non-resident.  Gen.  St.  gg  1465, 1466, 
1469.  1471. 

Under  the  law  as  it  now  stands,  the  legislative  intent  to  educate  the  or- 
phans at  the  Home,  and  not  in  the  public  schools,  is  plain.  By  the  method  of 
education  adopted  and  prescribed  by  the  legislature,  these  wards  are  as  tlior- 
oughly  withdrawn  from  the  public  schools  as  they  would  be  if  they  were  to 
be  sent  to  another  state  to  be  educated.  They  are  not  to  be  sent  to  the  com- 
mon schools,  there  to  pursue  the  studies  prescribed  by  the  state  board  of  edu- 
cation, but  they  are  to  be  taught  the  usual  branches  of  an  English  education 
at  the  Home,  under  the  direction  of  the  board  of  directors.  Under  the  stat- 
ute, it  is  as  much  the  duty  of  the  board  of  directors  to  educate  the  orphans 
under  their  charge,  both  before  and  after  they  are  six  years  of  age,  as  it  is  to 
clothe  or  feed  them;  and  to  that  end  to  appoint  a  teacher,  who  must  reside  at 
the  Home,  and  have  cliarge  of  the  educational  department,  as  it  is  to  appoint 
a  superintendent  and  matron.  The  specific  mention  of  the  method  of  educa- 
tion to  be  pursued,  excludes  the  idea  that  the  board  are  at  libeity  to  adopt 
any  other. 

Upon  this  question  our  conclusion  Is  that,  under  the  law  now  existing, 
these  wards  must  be  taught  at  the  Home  by  a  teacher  who  resides  there,  and 
that  they  are  not  entitled  to  attend  the  public  schools  of  Carson  City,  or  any 
otheus,  so  long  as  they  remain  inmates  of  the  Home. 

Having  arrived  at  the  conclusion  just  stated,  is  it  the  duty  of  respondent  to 
include  or  exclude  the  wards  in  question  in  making  his  apportionment?  We 
freely  admit  that  the  language  of  the  constitution  and  statute  is  broad  enough 
to  sustain  relator's  claim  that  they  should  be  included;  but  it  does  not  neces- 
sarily follow  from  that  fact  that  persons  in  their  situation  were  intended  to 
be  included,  either  by  the  framers  of  the  constitution  or  the  legislature.  In 
construing  constitutions  and  statutes,  the  first  and  last  duty  of  courts  is  to 
ascertain  the  intention  of  the  convention  and  legislature;  and  in  doing  this 
they  must  be  governed  by  well-settled  rules,  applicable  alike  to  the  construc- 
tion of  constitutions  and  statutes.  "All  laws  should  receive  a  sensible  con- 
struction. General  terms  sliould  be  so  limited  in  their  application  as  not  to 
lead  to  injustice,  oppression,  or  an  absurd  consequence.  It  will  always, 
therefore,  be  presumed  that  the  legislature  intended  exceptions  to  its  language 
which  would  avoid  results  of  this  character.  The  reason  of  the  law,  in  such 
cases,  should  prevail  over  the  letter."  U.  S.  v.  Kirhy,  7  Wall.  482.  And  see 
State  V.  McKenney,  18  Nev.  189.  2  Pac.  Rep.  171;  State  v.  Kruttschnitt,  ^ 
Nev.  178. 

It  was  the  intention  of  the  framers  of  the  constitution,  and  of  the  legisla- 
ture, to  make  as  equitable  and  equal  division  of  the  public-school  moneys  as 
possible,  and  the  method  of  division  adopted  was  not  an  arbitrary  one.  It 
was  based  upon  reason  and  justice.  The  controlling  thought  was  to  give  to 
each  county  an  equal  sum  for  each  child  in  the  county  entitled  to  attend  and 
enjoy  the  public  schools;  and  the  principal  object  in  taking  the  census  at  the 
same  time  in  all  the  districts  is  to  ascertain  the  number  of  such  children,  iu 
order  that  an  equal  division  of  a  common  fund  may  be  made.  If  two  coun- 
ties have  an  equal  number  of  children  entitled  to  attend  the  public  schools, 
reason  and  justice  demand  that  they  shall  share  equally  in  the  public  funds; 
but  if  one  has  not  only  the  same  number  as  another,  who  are  so  entitled,  but 
50  more  also,  who  are  prohibited  from  attending,  no  reason  can  be  given  for 
including  the  50  in  the  apportionment.  They  are  no  tax  upon  the  public- 
school  fund.  The  school  is  not  affected  by  them.  It  would  be  the  same  if 
they  did  not  exist,  or  if  they  resided  in  a  foreign  country;  and  it  would  be  as 
unjust  and  unreasonable  to  allow  a  district  to  receive  money  because  of  their 
residence  therein  as  it  would  to  permit  an  equal  sum  to  be  given  by  reason  of 
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the  same  number  of  adults  residing  there.  Tribal  Indian  children  ila.c  not 
been  returned  by  census  marshals,  or  considered  by  superintendents  of  public 
instruction  in  making  their  apportionments,  for  the  reason,  doubtless,  that 
they  have  not  been  considered  entitled  to  enjoy  the  privileges  of  public  schools; 
because,  in  all  other  respects,  they,  are  within  the  constitution  and  statutes. 
]S"ow,  if  the  reason  stated  is  the  true  one,— if  they  are  not  entitled  to  attend  the 
public  schools, — then  it  would  be  just  as  reasonable,  and  as  much  within  the 
letter  and  spirit  of  the  constitution  and  statutes,  to  allow  Ormsby,  or  any 
other  county,  to  draw  public-school  moneys  on  account  of  the  numerous  Indian 
children  within  its  limits,  at  least  without  previous  legislative  action,  as  it 
would  be  to  permit  the  same  to  be  done  in  case  of  the  orphan  children  at  the 
Home,  who  are  likewise  prohibited  by  existing  laws  from  attending  the  public 
schools.  If  we  stick  to  the  letter  of  the  constitution  and  statutes,  instead  of 
to  the  reason  of  eacli,  then  census  marshals  must  return  Indians  like  other 
children,  and  superintendents  of  public  instruction  must  consider  them  in 
making  their  apportionments.  On  the  other  hand,  if  we  adhere  to  the  reason 
of  the  law,  then,  if  Indian  children  are  not  entitled  to  public-school  privileges, 
superintendents  should  not  include  them  in  making  their  apportionments. 

Our  opinion  is  that  neither  the  framers  of  the  constitution  nor  the  legis- 
lature intended  to  allow  public-school  moneys  to  any  county  for  persons  not 
entitled  to  attend  tiie  public  schools  therein,  and  that,  under  existing  laws, 
the  children  of  the  Orphans'  Home  are  not  so  entitled.    Mandamus  denied. 


(6  Utah,  100) 

Allen  t>.  Barnes,  AdmV,  etc. 
{Stipreme  OouH  of  Utah,    Februarj'  2,  1887.) 

1.  PowEBS — ^WiLL — Provisions  in  Dibcretion  of  Executors— " Prooeeds.*' 

A  clause  in  a  will  declaring  that  "it  is  my  further  desire  that  out  of  the  proceeds 
of  my  estate,  leaving  the  same  to  the  best  juilgiuent  and  discretion  of  said  executors 
hereinafter  mentioned,  to  pay  "  certain  sums  per  month  to  the  testator's  mother  and 
aunt,  gives  to  the  execntors,  or  an  administrator  with  the  will  annexed,  in  case  of 
their  refusal  to  serve,  authority  to  determine  how  much  shall  be  paid  such  benefici- 
aries; but  the  word  ** proceeds"  in  said  clause  does  mtt  mean  "income,"  and  the 
executor  or  administrator  is  not  confined  to  the  income  of  the  estate  in  making  such 
payments,  but  he  cannot  sell  property  for  that  purpose  without  first  obtaining  au- 
thority fron)  the  proper  court. 

2.  Courts  —Probate  Courts  of  Utah  —  District  Courts  Construing  and  Exbcutino 

Will — Comp.  Laws  Utah,  53. 

The  proTaate  courts  of  Utah  are  vested  with  exclusive  original  jurisdiction  of  ail 
matteis  pertaining  to  the  settlement  of  estates,  (Comp.  Jjaws  Utah,  53;)  and  there- 
lore,  although  the  district  courts  of  the  territory,  under  their  general  equity  pow- 
ers, may  entertain  a  suit  for  the  construction  of  a  will,  it  cannot  execute  it,  and  the 
supreme  court,  on  an  appeal  from  the  decree  of  the  district  court  in  such  a  sait^  will 
not  direct  the  execution  of  the  will. 

Williams  ds  White,  for  appellant.    Jf.  M.  Kaighn,  for  respondent. 

Henderson,  J.  The  complaint  avers  that  Joseph  M.  Allen  died  Decem- 
ber 23,  1880,  leaving  the  following  as  his  last  will:  "In  the  name  of  (Jod, 
amen.  I,  Joseph  Moroni  Allen,  of  the  city  of  Salt  Lake,  territory  of  Utah, 
being  weak  in  body,  but  of  sound  and  disposing  mind,  and  not  under  restraint 
or  the  influence  or  representation  of  any  person,  do  make,  publish,  and  de- 
clare this  last  will  and  testament :  First.  I  hereby  revoke  all  former  wills  and 
testaments  heretofore  made  by  me,  and  do  solemnly  declare  that  this  alone  is 
my  last  will  and  testament.  Secondly,  I  direct  my  executors,  hereinafter 
mentioned,  as  soon  as  they  have  sufficient  funds  in  their  hands,  to  pay  all  my 
debts,  of  whatsoever  kind  and  character.  Third.  1  leave  and  devise  to  my 
beloved  wife,  Julia  H.  Allen,  one-fourth  of  all  my  real  estate,  and  devise  and 
give  the  same  to  her  during  her  life,  and  after  her  death  the  same  shall  go  to 
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my  children,  hereinafter  mentioned,  and  to  be  divided  in  equal  proportions 
among  them,  share  and  share  alike;  and,  if  there  be  but  one  of  said  children 
surviving  at  the  time  of  lier  death,  then  all  of  said  property  shall  go  to  said 
surviving  child.  And  1  further  give  and  bequeath  to  the  said  Julia  H.  Allen 
a  one-fourth  interest  in  all  personal  property  belonging  to  me  at  the  time  of 
my  death.  Fourth.  I  devise  and  bequeath  to  my  mother,  Disy  Allen,  and  my 
aunt,  Rachel  Allen,  jointly,  and  during  the  life  of  the  survivor,  the  house 
they  now  live  in  and  occupy  as  a  home;  and  at  their  death,  or  at  the  death  of 
the  survivor,  then  said  house,  or  the  proceeds  thereof,  however  arising,  to  be 
divided  among  my  said  children  hereinafter  mentioned,  in  equal  proportions, 
share  and  share  alike.  And  it  is  rny  further  desire  that  out  of  the  proceeds 
of  said  estate,  leaving  the  same  to  the  best  judgment  and  discretion  of  said 
executors  hereinafter  mentioned,  to  pay  unto  my  said  mother,  Disy  Allen,  the 
sum  of  twenty  ($20)  dollars  during  each  and  every  mouth  of  her  life,  as  an 
income  and  support  for  her,  and  the  sum  of  fifteen  (615)  dollars  to  be  paid  in 
like  manner,  each  and  every  month,  to  my  said  aunt,  Rachel  Allen,  during 
her  life,  as  an  income  and  support.  Fifth,  To  my  three  children,  Joseph 
Milton  Allen,  May  Lisle  Allen,  and  Gertrude  Disy  Allen,  I  give  and  devise 
all  the  rest,  residue,  and  remainder  of  my  real  estate,  of  every  name  and  nat- 
ure whatsoever,  owned  by  me  at  the  time  of  my  death;  and  I  further  give 
and  bequeath  the  remainder  of  my  personal  property,  owned  by  me  at  the  time 
of  my  death,  to  my  said  three  children,  and  that  all  of  said  property,  both  real 
and' personal,  or  the  proceeds  thereof,  be  divided  in  equal  proportions  among 
them,  share  and  share  alike;  and,  should  any  of  said  children  die  during  their 
minority,  then  his  or  her  or  their  share  shall  go  to  the  survivor  or  survivors, 
to  be  divided  among  them  in  equal  proportions,  share  and  share  alike*;  and, 
should  there  be  but  one  surviving  child,  then  the  share  of  the  children  shall 
go  to  the  surviving  child  as  if  there  had  been  no  other  children.  Lastly,  I 
hereby  appoint  my  wife,  the  said  Julia  H.  Allen,  and  George  Sims,  both  of  the 
city  of  Salt  Lake  and  territory  of  Utah,  executors  of  this,  my  last  will  and 
testament. " 

The  complaint  further  avers  that  plaintiff  is  the  mother  of  said  deceased, 
and  the  person  named  in  the  fourth  paragraph  of  said  will;  that  the  Rachel 
Allen  also  named  with  her  in  said  will  has  iissigned  all  her  interest  and  rights 
under  said  will  to  plaintiff;  that  said  will  was  admitted  to  probate,  and  John 
S.  Barnes  appointed  administrator  by  the  probate  court,  the  executors  in 
said  will  having  refused  to  accept  the  trust;  that  said  Barnes  accepted  said 
trust,  and  is  administering  said  estate.  The  complaint  further  avers,  in  re- 
lation to  the  fourth  paragraph  of  said  will,  that  said  administrator  claims 
that  by  said  will  he  has  the  discretion  to  determine  the  amount  said  estate 
ought  to  pay  and  can  pay  without  a  sale  of  real  estate,  and  therefore  refuses, 
and  has  failed  to  pay  said  legacies,  while  the  plaintiff,  and  her  sister,  Rachel 
Allen,  demands  that  said  legacies  sliould  be  paid  in  full,  and  denies  that  said 
administrator  has  any  discretion  whatever  as  to  the  amounts  of  said  legacies 
while  there  are  assets  in  his  hands  sufficient  and  liable  to  pay  the  said  legacies ; 
that  said  administrator  now  has,  and  has  all  the  time  since  he  became  ad- 
ministrator had,  ample  assets  of  said  estate  in  his  hands  to  pay  said  legacies, 
and  all  demands  required  to  be  paid  before  said  legacies. 

The  answer  denies  the  construction  of  the  will  claimed  by  the  plaintiff,  and 
alleges,  as  to  defendant's  construction,  "that  while  said  testator  did  bequeath 
a  certain  contingent  sum  to  said  two  beneficiaries,  which  in  no  event  should 
exceed  twenty  dollars  per  month  to  said  plaintiff,  and  fifteen  dollars  per 
month  to  said  Rachel  Allen,  that  the  same  was  payable  only  out  of  the  net 
proceeds  or  income  of  said  estate  after  all  expenses,  costs,  and  debts,  and 
prior  bequests  and  charges,  had  been  fully  paid  and  satisfied,  and  that  the 
amount  was  then  dependent  upon  the  best  judgment  and  discretion  of  the  ex- 
ecutors named,  or  of  such  other  persons  or  person  as  should  be  charged  with 
v.l2p.no.l8— 58 
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the  execution  of  the  will  of  said  testator.**  The  answer  furtljer  alleges  that 
the  discretion  vested  by  said  will  in  the  administrator  has  been  properly  exer- 
cised, and  payments  made  out  of  the  income  of  said  estate,  and  that  said  plain- 
tiff lias  for  four  years  acquiesced  in  defendant's  construction  of  said  will,  and 
that  no  complaint  has  been  made  to  the  probate  court  in  relation  thereto. 
The  answer  admits  the  other  allegations  of  the  complaint. 

The  cause  was  tried  in  the  district  court,  when  the  following  findings  of 
fact  and  conclusions  of  law  thereon  were  found: 

"(1)  That  Joseph  M.  Allen  died  on  December  23, 1880,  in  and  a  resident  of 
iSalt  Lake  county,  Utah  territory,  leaving  a  will  bearing  date  February  27, 
1880,  which  will  was  duly  admitted  to  probate  by  the  proper  court,  to-wit, 
the  probate  court  in  and  for  said  Salt  Lake  county,  on  February  15,  1881. 

"(2)  That  the  executors  named  in  said  will  failed  to  qualify,  and  that  de- 
fendant herein  was,  on  February  15, 1881s  duly  appointed  administrator  with 
the  will  annexed  of  the  estate  of  said  decedent;  that  he  duly  qualified,  and 
ever  since  has  acted  as  such  administrator. 

"  (3)  Tliat  by  said  will  testator,  among  other  things,  made  a  bequest  in  favor 
of  plaintiff  and  one  Rachel  Allen,  in  the  following  words,  to-wit:  *  And  it  is 
my  further  desire  that  out  of  the  proceeds  of  said  estate,  leaving  same  to  the 
best  judgment  and  discretion  of  said  executors  hereinafter  named,  to  pay 
unto  my  said  mother,  Disy  Allen,  the  sum  of  twenty  dollars  during  each  and 
every  month  of  her  life,  as  an  income  and  support  to  her,  and  the  sum  of 
fifteen  dollars  to  be  paid  in  like  manner,  each  and  every  month,  to  my  said 
aunt,  Rachel  Allen,  during  her  life,  as  an  income  and  support.' 

"(4)  That  defendant,  said  administrator,  claimed  the  right  under  said 
clause  of  said  will  to  exercise  his  judgment  and  discretion  as  to  the  amount 
to  be  paid  under  said  bequest,  and  up  to  and  including  the  month  of  July, 
1883,  paid  each  and  every  month  to  said  Disy  Allen  the  sum  of  fourteen  29- 
100  dollars,  and  to  said  Rachel  Allen  the  sum  of  ten  66-100  dollai*s;  that 
thereafter,  each  and  every  month,  he  paid  to  said  Disy  Allen  the  sum  of  seveur 
teen  and  14-100  dollai-s,  and  said  Rachel  Allen  the  sum  of  twelve  and  86-100 
dollai-s,  up  to  April  1,  1884,  and  has  made  no  payments  thereafter. 

"(5)  That  on  the  allowance  so  paid  to  them,  and  by  assistance  extended  to 
them  from  other  relatives,  said  beneficiaries  Disy  and  Riichel  Allen  have 
been  able  to  live  comfortably,  after  their  usual  manner  of  life. 

"(6)  That  the  estate  of  decedent  araountetl  to  about  $25,000,  on  which  was 
indebtedness  to  the  amount  of  about  $3,000;  that  the  income  of  the  estate, 
after  the  indebtedness  was  paid,  amounted  per  month,  over  and  above  taxes, 
insurance,  and  repairs,  and  other  expenses,  to  from  $100  to  $120  per  month; 
that  the  family  of  decedent,  consisting  of  the  widow  and  three  minor  chil- 
dren, were  dependent  upon  it  for  support;  and  that  said  beneficiaries,  neither 
of  them,  luid,  at  the  time  of  making  the  will,  or  has  had  since  then,  any  estiite, 
property,  or  income  other  than  that  provided  in  the  will. 

"(7)  That  all  the  several  allegations  of  the  complaint,  except  as  to  the  mis- 
conduct of  the  defendant  and  purport  or  construction  of  the  will,  are  true." 

"CONCLUSIONS  OF  LAW. 

"(1)  That  the  word  'proceeds,'  in  that  portion  of  said  will  hereinbefore 
quoted,  should  be  construed  to  mean  *  income;'  that  defendant,  sis  admin- 
istrator with  will  annexed,  was  clothed  with  a  reasonable  discretion  as  to 
the  amounts  to  be  paid  under  the  will  to  said  beneficiaries  Rachel  and  Disy 
Allen,  and  that  the  disputed  portion  of  the  will  should  be  and  is  construed 
accordingly. 

"(2)  That  defendant  has  exercised  his  discretion  in  a  reasonable  manner, 
80  far  JUS  payments  were  by  him  made. 

"(3)  That  defendant  is  entitled  to  judgment  as  prayed  in  his  answer,  and 
for  his  costs." 
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Judgment  was  entered  pursuant  to  the  findings,  and  from  that  judgment 
the  plaintiff  appeals  to  this  court. 

We  can  only  consider  this  as  an  equitable  action  to  construe  the  terras  of 
the  will;  the  administration  of  the  estate  under  the  will  must  be  left  to  the 
probate  court.  We  were  urged  on  the  argument  to  not  only  construe  the 
contested  provisions  of  the  will,  but  to  execute  and  direct  payment.  Section 
3  of  the  act  of  congress  of  June  23,  1874,  (Comp.  Laws  Utah,  53,)  gives  ex- 
clusive original  jurisdiction  to  tlie  probate  courts  of  all  matters  pertaining 
to  the  settlement  of  estates.  The  district  courts,  under  the  general  equity 
powers  conferred  upon  them,  may  take  cognizance  of  equitable  suits  for  the 
construction  of  doubtful  provisions  of  a  will,  it  being  a  well-known  subject 
of  equitable  jurisdiction,  (3  Pom.  Eq.  Jur.  c.  3,  §§  3,  4;  1  Kedf.  Wills,  492;) 
but,  when  the  will  is  so  construed,  it  only  becomes  the  settled  and  adjudi- 
cated terms  of  the  will,  which  is  left  to  the  probate  court  to  execute,  where 
the  entire  matters  pertaining  to  the  estate  are  pending,  and  where  it  can  be 
executed  with  reference  to  the  situation  and  condition  of  the  entire  estate. 

The  question,  then,  before  us  is  whether,  by  the  will  in  question,  the  tes- 
tator intended  that  his  mother  and  aunt  should  be  paid  monthly,  during  tlheir 
lives,  the  sums  of  S20  and  SI 5.  respectively,  out  of  any  property  of  wl\ich  he 
should  die  seized,  and  without  restriction  or  supervision  by  his  executors;  or 
whether  the  amounts  to  be  paid  to  them  were  left  to  the  discretion  of  his  ex- 
ecutors, not  exceeding  the  sums  above  stated,  and  only  out  of  the  income  of 
his  estate.  It  is  plain  that  the  testator  intended  to  commit  to  his  executors 
some  discretion  in  relation  to  the  payments,  and  it  is  difficult  to  see  wherein 
their  discretion  is  to  be  exercised,  except  as  to  the  sums  to  be  paid.  In  tho 
paragraph  of  his  will  under  consideration,  he  first  makes  an  absolute  bequest 
to  his  mother  and  aunt  of  the  use  of  a  house  for  a  home  during  the  life  of  the 
survivor  of  them.  He  then  changes  his  language  from  that  of  absolute  gift 
to  the  expression  of  a  desire,  leaving  the  same  to  tlfe  best  judgment  and  dis- 
cretion of  his  executors.  It  can  hardly  be  presumed  that  the  testator  did  not 
clearly  understand  the  difference  between  such  expressions.  2  Story,  Eq.  Jur. 
§  1069.  The  testator's  intention  is  further  made  plain  by  stating  the  purpose 
and  object  of  this  provision  of  his  will  to  be  for  the  support  of  the  benefici- 
aries. We  think  it  is  plain  that  he  intended  to  commit  the  whole  matter  to 
the  discretion  and  judgment  of  his  executors,  but  he  fixes  the  standard  by 
which  the  discretion  is  to  be  exercised.  It  is  but  fair  to  presume,  from  these 
provisions  of  the  will,  that  the  testator  meant  to  recognize  his  moral  obliga- 
tion to  provide  maintenance  for  his  mother  and  aunt  out  of  his  estate,  and  to 
leave  it  to  an  intelligent  discretion  to  provide  such  means  as  was  nece^^sary  to 
that  end,  having  in  view  their  needs,  their  means  of  support  from  other 
sources,  the  contributions  of  others  who  might  be  under  the  same  obligation 
as  he,  and  to  fix  a  limit  to  the  amount  which  should  be  so  paid,  and  which  he 
probably  deemed  sufficient.  The  discretion  thus  left  to  the  executors  is  not 
wholly  arbitrary.  If  it  is  abused,  no  doubt  any  person  interested  would  make 
application  to  tlje  proper  court,  and  correct  and  control  it. 

In  view  of  our  opinion  as  to  the  discretion  vested  in  the  executors,  we  do 
not  deem  the  construction  of  the  word  "proceeds"  as  very  material,  but  we 
can  hardly  think  that  it  wfis  the  intention  of  the  testator  to  absolutely  restrict 
the  payments  to  the  annual  income.  No  doubt  the  executors  in  exercising 
tlieir  discretion  should  have  reference  to  the  condition  of  the  estate,  and  the 
income  from  it,  and  should  not  go  beyond  the  income,  unless  in  their  judg- 
ment, in  order  to  carry  out  the  objects  intended  to  be  provided  for  by  the  tes- 
tator, there  should  be  imperative  necessity  for  it.  We  think  that  a  decree 
should  be  entered  in  this  court  that  the  disputed  poi-tion  of  the  will  is  construed 
to  mean  that  the  defendant,  as  administrator  with  the  will  annexed,  is  clothed 
with  a  reasonable  discretion  as  to  the  amounts  to  be  paid  under  said  will  to 
Dlsy  Allen  and  Kachel  Allen,  and  in  his  discretion  may  be  paid  out  of  n:  y 
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part  of  said  estate  in  his  hands.  We  do  not  mean  to  say  tliat  the  exeentors 
can  transfer  or  sell  real  estate  belonging  to  the  estate*,  for  the  purpose  of  pay- 
ing the  beneOciaries,  without  application  to  and  authority  from  the  proper 
court. 

The  clause  of  the  will  under  consideration  was  of  somewhat  doubtful  mean- 
ing, and  we  cannot  say  thiit  this  suit  for  its  construction  was  unnecessary, 
and,  in  view  of  the  circumstances,  we  think,  that  the  costs  should  be  divided 
Ijetween  the  estate  and  the  plaintiff;  and  this  cannot  be  more  equitably  done 
than  by  leaving  each  party  to  pay  their  own  costs  in  both  courts.  The  judg- 
ment should  therefore  be  without  costs  to  either  party. 

Zane,  C.  J.,  and  Borehan,  J.,  concur. 


(6  Moat.  416) 

Montana  Cent.  Ry.  Co.  v.  Helena  &  B.  M.  B.  Co. 

iSuprejne  Court  of  3fonlana.    January  21,  1887.) 

1.  Railrijad  Cohpahies— Rioht  of  Way  of  Another  Compaky  Located  through  a 

Canyon— Injunction— Rev.  St.  Mont.  Div.  5,  Art.  3,  Ch.  15,  ^  309. 

Where  one  railroad  company,  duly  authorized,  has  built  its  road-bed,  and  ob- 
tained its  right  of  way  and  grounds  for  station  buildings,  machine-shops,  side 
tracks,  etc.,  through  a  detile  or  canyon,  tlie  court  will  grant  an  injunction  in  its 
favor,  restraining  another  railroad  corporation,  authorized  to  build  to  the  same 
.  point,  from  going  upon  or  interfering  with  the  track  or  riglit  of  way  of  the  corpo- 
ration first  in  possesssion  until  an  adjustment  of  rljrhts  can  be  made  by  the  court  un- 
der the  general  railroad  law.    Kev.  St.  Mont.  p.  4^,  div.  5,  art.  3,  c.  15,  §  309. 

2.  Same— Right  to  Take  Right  of  Way  of  Another  Railroad— Nbcbbsity. 

One  railroad  corporation  is  not  empowered,  un<lcr  the  general  railroad  act,  (Rev, 
St.  Mont.  div.  5,  art.  3,  c.  15,)  to  be  the  judge  of  the  necessity  of  the  taking  or  using 
the  road-bed  or  right  of  yay,  built  or  secured  by  another  railroad  coni]>any  tlirough 
a  canyon  or  defile,  but  the  neccsi^ity  is  a  question  for  decision  in  the  district  court 
uf  the  county  in  which  the  canyon  is  located. 

Appeal  from  district  court,  Lewis  and  Clarke  county. 
Zanders,  Cnllen  &  Sanders,  for  appellant.     Chumosew  cfe  McCutcfieon,  E. 
W.  &  J,  K,  Toole,  and  Wm.  Wallace,  Jr,^  for  respondent. 

Galbkaith,  J.  This  is  an  appeal  from  an  order  of  injunction  made  by  the 
jud^e  at  chambers.  The  order,  in  substance,  prohibited  the  appellant  from 
entering  upon,  or  in  any  manner  interfering  with,  the  free  and  unobstructed 
uso  an*l  enjoyment,  by  the  respondent,  of  the  tracts  of  land,  right  of  way,  or 
station  grounds  described  in  tlie  complaint,  and  from  using  or  occupying  the 
same  for  the  construction  of  its  road-bed,  and  from  committing  any  waste  or 
nuisances  thereon,  until  the  further  order  of  the  court.  This  order  was  made 
upon  the  complaint  and  answer,  and  aflddavits  presented  in  support  of  the 
answer.     The  facts,  as  shown  by  these,  were  substantially  as  follows: 

That  both  the  respondent  and  appellant  are  organized  under  the  general  act 
of  the  general  assembly  of  the  territory  of  Montana  in  relation  to  railroad 
corporations, — the  former  being  authorized  to  construct  "a  branch  extending 
from  a  point  at  or  near  Helena,  in  a  south-westerly  direction,  along  Ten-mile 
creek,  so  called,  to  lied  mountain,  at  or  near  Rimini;"  the  latter,  with  author- 
ity tt)  construct  "a  railroad  from  said  city  of  Helena  to  and  near  said  town  of 
lliminl;"  that  the  respondent  had  taken  the  necessary  steps  "w^hereby  it  be- 
came and  is  entitled  to  one  hundred  feet  on  each  side  of  the  central  line  of  its 
said  railroad  where  the  same  is  located  and  constructed  through  and  over  tlie 
public  domain,  and  fifty  feet  on  each  side  of  said  line  where  it  is  located  and 
constructed  on  other  property,  as  its  right  of  way;"  that,  in  connection  with 
such  right  of  way,  it  had  procured,  and  was  entitled  to  the  possession,  use, 
and  enjoyment  of,  certain  ground  adjacent  thereto,  for  station  buildings,  de- 
pots, machine-shops,  side  tracks*  turnouts,  and  water  stations,  which,  with 
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said  right  of  way,  were  obtained  prior  to  the  alleged  coramission,  bj  the  ap- 
pellant, of  the  acts  complained  of;  that  the  appellant  has  entered  upon,  and  is 
now  constructing  its  road-bed  at  certain  points  upon,  the  respondent's  said 
right  of  way  and  depot  grounds,  and  atone  point  has  located  a  crossing  of  the 
respondent's  track. 

The  answer  avers  that  it  is  necessary  so  to  construct  appellant's  road,  and 
that  both  roads  are  constructed  through  canyons,  passes,  or  defiles  of  Ten-nule 
creek:  that  no  damage  will  be  done  to  respondent's  road,  by  the  construction 
of  the  appellant's  road,  except  by  said  necessary  crossing ;  and  that  the  respond- 
ent refuses  to  make  any  equitable  terms,  whereby  both  roads  may  each  oc- 
cupy said  canyons,  or  parts  thereof. 

The  principal  question  for  our  determination  is  as  to  what  autliority  shall 
determine  the  terms  and  conditions  upon  which  one  railroad  corporation  may 
occupy  the  track,  road-bed,  or  right  of  way  of  another  located  through  a  can- 
yon, pass,  or  defile.  It  is  contended  by  the  appellant  that  this  pow^er  exists 
in  the  corporation  so  occupying  another's  track,  road-bed,  or  right  of  way, 
while  it  is  claimed  by  the  respondent  that  such  jurisdiction  belongs  to  the  dis- 
trict court  of  the  judicial  district  wherein  the  canyon,  pass,  or  defile  is  situate. 
Our  conclusion  as  to  this  question  must  be  deduced  from  a  correct  construc- 
tion of  our  statutes  in  relation  to  the  subject  of  eminent  domain. 

The  decision  of  this  court  has  already  been  made,  sustaining  the  action  of 
the  judge  in  making  tlie  above  preliminary  order  of  injunction,  but,  no  opin- 
ion having  been  there  rendered,  our  purpose  now  is  to  present  our  reasons  for 
such  determination.  The  legislation  of  this  territory,  in  relation  to  the  right, 
power,  and  method  of  taking  property  for  the  use  of  railroads,  is  wholly  com- 
prised in  title  15  on  the  subject  of  eminent  domain.  Rev.  St.  div.  1,  p.  147, 
and  article  3,  c.  15,  div.  5,  Eev.  St.  p.  464,  entitled  "Railroad  Corporations,"  com- 
monly known  as  the  "General  Railroad  Law. "  The  former  of  these  expressly 
refers  to  the  taking  of  property  for  the  uses  of  railroads,  and  confers  the 
power  of  exercising  the  right  of  eminent  domain,  for  this  as  well  as  all  other 
public  uses  therein  named,  upon  the  district  court.  Section  585  of  this  title 
provides  as  follows:  "All  proceedings  under  this  title  must  be  brought  in  the 
district  court  for  the  county  in  which  the  property  is  situated.  They  must  be 
commenced  by  filing  a  complaint,  and  issuing  a  summons  thereon.  Section 
586  designates,  among  other  things  which  the  complaint  must  contain,  the 
following:"*  *  *  TTiirc?,  a  statement  of  the  right  of  the  plaintiff."  This 
evidently  refers  to  section  583  of  the  same  title,  which  provides  that,  "before 
property  can  be  taken,  it  must  appear  (1)  that  the  use  to  which  it  is  to  be  ap- 
plied is  a  use  authorized  by  law:  (2)  that  the  taking  is  necessary  to  such  use; 
(3)  if  already  appropriated  to  some  public  use,  that  the  public  use  to  which  it 
is  to  be  applied  is  a  more  necessary  public  use." 

Therefore,  unless  taken  away  by  conflicting  legislation,  either  directly  or  by 
implication,  the  district  court  of  the  county  where  the  property  is  situate  has 
original  jurisdiction  in  proceedings  for  the  condemnation  of  property  for  the 
use  of  railroads,  or  for  the  other  purposes  mentioned  in  the  foregoing  act.  In 
so  far,  however,  fis  this  jurisdiction  is  concerned,  the  general  railroad  law 
conflicts.  Section  302  of  this  law  provides  that  railroad  corporations  "shall 
be  authorized  to  locate,  construct,  maintain,  and  operate  their  roads  between 
any  points  they  may  select,  within  the  counties  named  in  the  certificate  otter- 
mini  of  such  road."  By  section  306  the  right  of  way  is  granted  through  the 
•  public  lands  to  the  extent  of  100  feet  in  width  on  each  side  of  the  center  of 
the  railroad,  except  as  against  the  United  States.  Section  307  provides  "that, 
for  the  purpose  of  securing  private  lands  and  premises  along  the  line  of  its 
road,  necessary  and  proper  for  the  construction  thereof,  such  corporation  be, 
and  is  hereby,  empowered  to  enter  upon,  purchase,  take,  and  hold  any  lands 
and  premises  that  may  be  necessary  for  the  construction  and  workings  of  said 
road,  not  exceeding  in  width  one  hundred  feet  on  each  side  of  its  center  line.** 
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This  section  also  provides  the  method  by  which  such  property  may  be  appro- 
priated. Section  308  provides  how,  in  case  of  necessity,  any  i-oad,  street,  al- 
ley, or  public  way  or  ground  of  any  kind,  or  any  part  thereof,  owned  or  in 
charge  of  municipal  corporations,  public  officers,  or  public  authorities,  (evi- 
dently referring  to  streets  and  public  grounds  in  towns  and  cities,  and  to  high- 
ways,) may  be  occupied  and  appropriated  by  such  companies,  and  expressly 
makes  their  directors  the  judges  of  the  necessity  for  such  appropriation. 
The  above  sections,  302  and  307  by  implication,  and  section  308  directly,  make 
the  railroad  corporations  judges  of  the  necessity  for  the  appropriation;  that 
is,  they  are,  by  implication,  constituted  the  judges  of  the  necessity  for  the  ap- 
propriation of  private  lands,  and  directly  of  the  necessity  for  tlie  appropria- 
tion of  streets,  alleys,  public  grounds,  and  highways,  when  there  is  an  inabil- 
ity to  agree  with  the  "corporation  or  public  officer,  or  public  authorities  own- 
ing or  liaving  charge  thereof. " 

But,  except  as  to  these  instances,  the  jurisdiction  of  the  district  court  relat- 
ing to  the  condemnation  of  property  for  the  use  of  railroads  being  principally^ 
if  not  alone,  that  of  one  railroad  corporation  seeking  to  appropriate  the  right 
of  way  and  other  property  occupied  by  and  already  appropriated  by  another, 
remains  as  provided  for  by  title  15  on  the  subject  of  eminent  domain,  unless 
taken  away  by  section  309  of  the  general  railroad  law  in  the  case  for  which  it 
specially  provides,  viz.,  a  railroad's  track  or  right  of  way  in  a  canyon,  pass,  or 
defile.  This  section  is  as  follows:  "That  any  such  corporation  whose  right  of 
way  or  whose  track  extends  through  any  canyon,  pass,  or  defile  shall  not  ex- 
clude any  other  such  corporation  from  a  passage  through  the  same,  upon  equi- 
table terms ;  and,  i  n  case  of  disagreement,  upon  application  of  either  of  the  par- 
ties, with  notice  to  the  other,  the  same  shall  be  adjusted  by  a  court  of  comi>e- 
tent  jurisdiction;  and  if  the  passage  of  any  such  railroad  through  any  canyon, 
pass,  or  defile  causes  the  disuse  or  change  of  location  of  any  public  wagon  road 
tliat  may  traverse  the  same,  damages  shall  be  awarded  therefor  as  provided  by 
section  307  of  this  article;  and,  it'  it  shall  become  necessary  for  any  other  rail- 
road company  passing  through  the  territory  to  cross  oi;  jiass  any  other  railroad 
•  track  or  defile  already  constructed  or  surveyed," the  same  may.be  so  done  with- 
out compensation  therefor,  except  the  actual  damage  done  by  so  doing;  and 
when  two  or  more  companies  desire  to  pass  through  the  same  canyon,  pass, 
or  defile,  neither  shall  exclude  the  other  from  passing  through  the  same,  and 
neither  shall  have  any  compensation  therefor,  except  the  actual  damage  done 
by  so  doing;  and  should  it  be  necessary  that  the  said  companies  should  use. 
the  same  track  or  bed  in  passing  through  such  canyon,  pass,  or  defile,  the  same 
may  be  done  without  any  compensation  therefor  from  one  to  the  other,  except 
the  actual  damage  done  by  so  doing." 

This  section  provides  for  four  kinds  of  cases;  but  the  matter  under  con- 
sideration is  referable  to  the  first  of  these,  viz.,  where  one  road  has  established 
its  right  of  way  or  constructed  its  track  upon  such  right  of  way,  through  a 
canyon,  pass,  or  defile,  and  another  road  attempts  to  pass  through  upon  such 
right  of  way.  It  is  a  case  where  a  railroad  attempts  to  take  for  its  own  use 
property  already  appropriated  for  another  public  use.  By  the  law  of  eminent 
domain,  (title  15,  supra,)  in  order  to  do  this,  it  would  be  necessary  to  make  it 
appear  to  the  court  that  it  was  for  a  more  necessary  public  use.  To  what  ex- 
tent does  the  above  provision  of  the  general  railroad  law  change  this  method 
of  proceeding  provided  by  title  15?  If  so,  how  are  they  to  be  reconciled,  and 
what  construction  is  to  be  placed  upon  them?  It  will  be  observed  tliat,  with 
the  exception  of  a  public  wagon  road  passing  through  a  canyon,  pass,  or  defile/ 
the  method  of  proceeding  to  condemn  which  is  changed  from  that  provided  by 
section  308  to  that  by  section  307,  being  the  same  as  in  the  case  of  private 
lands,  this  section  relates  to  a  different  kind  of  property  than  that  named  in 
any  other  portion  of  the  article,  viz.,  property  already  appropriated  by  a  rail- 
rosid.    But  while  it  provides  for  a  method  to  appropriate  a  public  wagon  road» 
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the  only  tribunal  mentioned  in  connection  with  railroad  property  is  "a  court 
of  competent  jurisdiction,"  proceeding  in  the  usual  manner  in  a  "case  of  dis- 
agreement, upon  application  of  either  of  the  parties  with  notice  to  the  other;" 
and  an  adjustment  upon  equitable  terms.  Would  not  the  making  by  the  law, 
as  we  have  seen,  of  the  railroad  the  judge  of  the  necessity  of  the  taking  of  the 
other  property  mentioned  therein,  and  the  mention  in  the  same  section  of  the 
method  of  proceeding  to  condemn  a  public  wagon  road,  and  the  failure  to  make 
the  railroad  occupying  another's  property  the  judge  of  the  necessity  for  so  do- 
ing, and  the  express  mention  of  a  court  of  competent  jurisdiction  proceeding 
regularly  to  adjust  a  dispute,  plainly  Indicate  that  it  was  the  intention  of  tlie 
legislature  to  constitute  tlie  district  court  of  tlie  county  wherein  the  canyon, 
pass,  or  defile  is  situate  the  tribunal  to  determine  the  terms  and  conditions 
upon  which  one  railroad  shall  occupy  the  property  of  another  therein?  This 
would  seem  to  be  the  plain  import,  looking  only  to  the  language  of  this  sec- 
tion, which  contains  all  that  this  article  provides  relating  to  the  property  of  a 
railroad  in  a  canyon,  pass,  or  defile.  Why  this  silence  in  relation  to  the  rail- 
road being  the  judge  of  the  necessity  in  such  a  case,  unless  it  was  intended  or 
deemed  to  have  been  provided  for  by  this  section  relegating  the  whole  matter, 
where  there  was  a  disagreement  as  to  the  tenns  and  conditions  of  passage,  to 
a  court  of  competent  jurisdiction?  Unless  this  is  meant,  we  do  not  under- 
stand why  the  legislature  should  make  such  a  provision.  The  nature  of  the 
case  requires  that  this  should  be  done  before  the  passage  by  the  second  road 
through  the  canyon,  pass,  or  defile,  and  doubtless  this  was  the  intention  of  the 
legislature  when  it  made  tliis  provision.  What  could  the  legislature  mean  by 
providing  for  the  adjustment  of  the  terms  of  passage,  if  the  road  seeking  to 
go  upon  another's  right  of  way  in  a  canyon  could  locate  its  track  or  road-bed 
anywhere  it  pleased  thereon?  This  would  be  to  allow  the  road  attempting  to 
ocwipy  the  other's  right  of  way  to  be  judge  of  its  own  equitable  terms;  for  we 
think  that  the  terms  in  this  connection  do  not  refer  to  damages  or  compen- 
sation alone,  but  also  to  the  manner  of  locating  and  constructing  the  road 
with  relation  to  the  first  right  of  way  or  track. 

Some  of  these  have  been  well  suggested  by  the  judge  in  his  decision:  "In 
what  places,  if  any,  is  the  canyon  wide  enough  for  the  second  track?  Miglit 
the  second  track  be  built  on  the  opposite  side  of  the  canyon?  Should  it  be 
built  on  or  over  the  first  track?  These  questions,  and  many  others,  involv- 
ing science,  skill,  and  engineering,  would  have  to  be  solved  before  the  court 
could  a<ljudicate  upon  the  question. " 

To  say  that  a  road  seeking  to  occupy  another's  right  of  way  or  track  should 
be  the  judge  of  the  equitable  terms  of  such  occupancy,  and  of  the  construction 
of  its  road,  would  place  it  in  the  power  of  the  former  to  injure,  or  even  destroy 
and  render  useless,  the  road  of  the  latter,  without  redress.  It  would  confer 
the  power  of  confiscation  without  a  remedy.  The  object  of  the  law  was 
doubtless  to  prevent  a  single  road  in  this  mountain  region,  where  there  are 
so  few  convenient  or  even  accessible  or  available  passages  for  railroads,  from 
obtaining  the  control  of  any  of  these  to  the  exclusion  of  other  roads.  It  is 
intended  to  meet  a  case  where  there  is  not  room  for  more  than  one  road  to  es- 
tablish a  right  of  way  or  track  through  a  canyon,  pass,  or  defile.  These 
words,  as  used  in  the  law,  signify,  as  noted  by  the  learned  judge  in  hi5  decis- 
ion below,  a  way  or  passage  between  steep  hills  or  mountains,  or  precipitous 
bluffs  of  earth  or  rock,  where  there  is  only  room  for  one  right  of  way,  or  for 
the  construction  of  but  one  track.  This  provision  of  the  statute  was  made  to 
promote  the  general  interest.  It  would  manifestly  be  detrimental  to  the  in- 
terests of  the  territory  that  a  single  railroad  should  monopolize  any  one  can- 
yon, pass,  or  defile,  through  the  otherwise  almost  impassible  barriers  of  these 
mountains.  It  seems  plain  that  the  construction  of  the  law  contended  for  by 
the  appellant  would  defeat  its  object.  It  would  result  in  the  very  condition 
of  things  against  which  the  legislature  seeks  to  provide.    By  title  15,  one 
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railroad  could  only  appropriate  the  property  of  another  In  all  cases  where  it 
was  made  to  appear  to  the  court  that  it  was  for  a  more  necessary  public  use. 
But  it  is  plain  that  when  property  is  used  for  one  railroad  it  cannot,  unless  in 
exceptional  instances,  be  said  to  be  taken  for  a  more  necessary  public  use 
wjien  appropriated  by  another  railroad.  Therefore,  when  the  legislature  con- 
templated the  appropriation  of  the  property  of  a  railroad  in  a  canyon  by  an- 
other, being  a  case  of  necessity,  it  provided  that  the  court  could  do  so,  not  by 
requiring  that  it  must  appear  to  be  for  a  more  necessary  use,  but  upon  equi- 
table terms. 

If  the  construction  contended  for  by  the  appellant  is  correct,  the  intention 
of  the  legislature  to  make  the  second  railroad  the  judge  of  the  terms  and  con- 
ditions should  cjppear  in  plain  and  express  terras,  or  by  necessary  implication. 
Mills,  in  his  work  on  Eminent  Domain,  referring  to  numerous  authorities, 
(page  46,)  says:  "To  take  property  already  appropriated  to  another  public  use, 
the  act  of  the  legislature  must  show  the  intent  so  to  do  by  clear  and  express 
terms,  or  by  necessary  implication,  leaving  no  doubt  or  .uncertainty  respect- 
ing the  intent. "  "  A  general  authority  to  lay  out  a  railroad  does  not  authorize 
a  location  over  land  already  devoted  to  another  railroad  or  public  use. "  So  far 
as  the  general  railroad  law  is  concerned,  no  provision  is  made  for  the  fciking 
by  one  railroad  of  the  property  of  another,  except  in  a  canyon,  pass,  or  defile. 
There  is  nothing  in  this  law  which  indicates  an  intention  to  authorize  one 
railroad  to  take  the  property  of  another,  except  a  general  authority  to  lay  out 
a  railroad.  This,  alone,  is  not  sufficient.  If  such  authority  would  be  prob- 
able to  appear  anywhere,  it  would  be  in  the  section  containing  the  provision 
under  consideration;  but  there  is  nothing  in  this  which  indicates  such  plain 
and  clear  intention,  but,  on  the  other  hand,  rather  an  intention  to  confer  this 
jurisdiction  upon  the  district  court.  "One  public  corporation  cannot  take  the 
lands  or  franchises  of  another  public  corporation  in  active  use  by  it,  unless  ex- 
pressly authorized  to  do  so  by  the  legislature;  but  the  lands  of  such  corpora- 
tion not  in  actual  use  may  be  taken  by  another  corporation  authorized  to  take 
lands  for  its  use  in  invitum,  whenever  the  lands  of  an  individual  may  be  so 
taken  subject  to  the  qualification  that  there  is  a  necessity  therefor."  "The 
question  as  to  whether  such  necessity  exists  or  not  is  one  of  fact  for  the 
jury." 

The  legislature  recognized  in  the  cas6  of  the  passage  of  railroads  through  a 
canyon,  pass,  or  defile  a  case  of  necessitj'',  viz.,  that  it  was  necessary  for  the 
public  interest  that  they  shoivld  pass  through  without  excluding  each  other, 
and  in  such  a  case  as  the  one  at  bar,  that  the  second  may  use  the  property  of 
the  first;  but  provided  that,  before  this  could  be  done,  it  must  be  upon  the 
just  and  equitable  terms  and  conditions  adjusted  by  the  district  court. 

Hallway  Co,  v.  Ailing,  99  U.  S.  463,  is  a  case  directly  in  point.  In  this 
case  the  supreme  court  of  the  United  States,  Mr.  Justice  Harlan  delivering  the 
opinion,  after  deciding  that  the  Denver  Company  (i.e.,  the  railway  company^ 
had  the  first  right  of  way  through  the  Grand  canyon  of  the  Arkansas,  subject 
to  the  act  of  congress  of  1875,  relating  to  railroads  passing  through  a  canyon, 
pass,  or  defile,  and  which  in  its  main  features  resembles  the  provision  of  our 
statute,  says:  **  Where  the  Grand  canyon  is  broad  enough  to  enable  both  com- 
panies to  proceed  without  interference  with  each  other  in  the  construction  of 
their  respective  roads,  they  should  be  allowed  to  do  so.  But  in  the  narrow 
portions  of  the  defile,  where  this  course  is  impracticable,  the  court,  by  proper 
order,  should  recognize  the  prior  right  of  the  Denver  &  Rio  Grande  Railway 
Company  to  construct  its  road.  Further,  if  in  any  portion  of  the  Grand 
canyon  it  is  impracticable  or  impossible  to  lay  down  more  than  one  road-bed 
or  track,  the  court,  while  recognizing  the  prior  right  of  the  Denver  Company 
to  construct  and  operate  that  track  for  its  own  business,  should  by  proper  or- 
der, and  upon  such  terms  a9  may  be  just  and  equitable,  establish  and  secure 
the  right  of  the  Canon  City  Company,  conferred  by  the  act  of  March  31, 1875, 
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to  use  the  same  road-bed  and  track,  after  completion,  in  common  with  the 
Denver  Company." 

In  interpreting  the  same  act  of  congress.  Judge  Hallett,  of  the  circuit  court 
of  the  United  States,  in  the  case  of  Denver  &  R,  9.  Ry.  Co.  v.  Denver,  8.  P. 
d'  P.  12.  Co.,  17  Fed.  Bep.  867,  which  is  also  a  case  in  point,  says:  "It  is  not 
said  in  the  act  of  congress  that  the  entire  right  of  way  which  may  be  appro- 
priated by  one  company  is  subject  to  be  used  by  another,  but  only  that  the  flrat 
appropriation  shall  not  prevent  any  other  company  from  the  use  of  the  same 
canyon,  pass,  or  defile;  and  it  must  be  clear  from  the  language  used  that  it  is 
only  in  cases  of  necessity  that  one  company  can  go  upon  the  right  of  way  of 
another  for  the  purpose  of  building  its  road."  "Now,  whenever  a  controversy 
arises  between  two  companies  in  respect  to  the  existence  of  such  necessity, 
the  fact  tliat  the  canyon,  pass,  or  defile  is  such  that  it  is  impiacticable  for  the 
second  company  to  pass  through  it  without  going  upon  the  territory  of  the 
road  first  located,  will  enter  into  the  controversy,  and  it  must  be  settled  by  the 
courts."  "It  is  perfectly  plain  that  the  flrat  company  lias  the  right  to  object 
to  the  intrusion  upon  the  right  of  way  by  the  second  company  until  that  ques- 
tion is  settled.  It  it  were  true  that  this  act  would  subject  the  way  to  the  use 
of  any  other  company,  in  such  a  manner  that  the  latter  might  go  in  against 
the  objection  of  the  first,  it  would  also  be  true  that  the  second  company  could 
demand  of  the  first  the  use  of  its  track  absolutely,  without  adjudication  of  the 
facts  in  any  court;  but  it  seems  to  me  as  clear  as  anything  can  be  that  the  first 
company  to  locate  its  road,  through  any  such  place  as  is  described  in  this  act 
of  congress,  may  in  the  first  instance,  and  without  showing  any  cause  what- 
ever, object  to  admitting  any  other  company  into  its  way  until  the  facts 
are  shown  malcing  it  necessary  for  the  second  company  to  come  on  the  right 
of  way  to  build  its  road.  *  *  *  Questions  that  arise  in  a  controversy  of 
this  kind,  or  that  may  arise,  are  as  difficult  of  determination,  and  as  substan- 
tial in  their  character,  as  any  which  can  be  brought  into  a  court  of  justice. 
I  think  they  are  questions  which  are  subject  to  adjudication  in  the  ordinary 
sense.  They  are  questions  to  be  settled  by  a  final  decree  of  court.  The  mat- 
ter is  to  be  settled  upon  evidence,  and  not  upon  a  preliminary  motion.  •  *  * 
It  would  be  manifestly  unjust  to  the  defendant  itself  to  countenance  the  build- 
ing of  the  road  now,  when  it  may  be  that  the  court  will  afterwards  require 
the  road  to  be  removed,  and  built  somewhere  else.  What,  would  besai4  if  we 
should  now,  and  here,  give  the  defendant  permission  to  go  on  and  build  its 
road  as  it  shall  choose,  and  in  six  months  from  this  time,  on  final  hearing,  de- 
clare all  of  it  to  be  wrong, — a  mistake  from  the  first, — and  that  it  would  be 
the  duty  of  the  defendant  to  take  up  its  track,  and  put  it  somewhere  else?  I 
do  not  think  any  court  can  go  on  in  that  way.  This  is  a  matter  for  final  de- 
cision and  determination,  and,  as  such,  these  are  questions  which  can  only  be 
considerfd  on  final  hearing.  *  *  *  What  was  said  by  counsel  about  the 
hardships  that  rest  upon  the  defendant  may  be  entirely  correct, — I  suppose  it 
is;  but  I  think  it  is  not  a  matter  for  which  the  court  can  give  relief  by  pre- 
liminary order.  The  plaintiff  in  this  action  has  secured  this  right  of  way  by 
going  upon  it,  and  building  its  road,  under  the  act  of  congress,  and  I  think  it 
has  a  right  to  defend  that  right  of  way,  against  all  who  may  seek  to  convert 
it  to  their  own  use,  until  the  conditions  of  things  mentioned  in  this  act  of  con- 
gress is  shown  to  exist,  and  no  court  has  power  to  direct  any  other  road  to  go 
upon  such  way  until  the  facts  are  ascertained.  They  are  to  be  ascertained  ac- 
cording to  the  usual  methods  of  proceeding  in  courts  of  equity." 

These  principles  appear  to  us  to  be  so  applicable,  so  correct  and  just  that 
it  woul^  almost  seem  as  if  the  provision  of  our  statute  under  consideration 
was  drawn  to  conform  to  the  above  act  of  congress,  and  the  foregoing  inter- 
pretation of  it  by  these  decisions.  These  decisions  demonstrate  conclusively 
that,  under  the  provision  of  our  statute  for  such  cases,  the  respondent  has  the 
right  of  way  through  the  canyons ;  that  it  may  object  to  any  encroachment 
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upon  its  right  of  way  or  track  until  it  appears  to  the  court  that  there  is  a  ne- 
cessity therefor;  that  until  it  so  appears  any  encroachment  by  the  appellant 
upon  such  track  or  right  of  way  would  be  a  trespass;  and  that  when  such  ne- 
cessity does  appear,  and  there  is  a  failure  to  agree  upon  the  terms  of  occupancy, 
the  matters  in  dispute  shall  be  adjusted  by.the  district  court  of  the  county 
wliere  canyon,  pass,  or  defile  is  situate,  upon  equitable  terms. 

It  seems  to  us  plain,  for  the  foregoing  reasons,  that  the  former  decision  of 
this  court-sustaining  the  action  of  the  judge  at  chambera  in  issuing  the  fore- 
going order  of  injunction  wjis  correct. 


((P  Mont.  442) 

Bass  and  another  v,  Buker  and  others. 
{Supreme  Cottrt  of  Montana.    January  .24,  1887.) 

1.  Public  Lakds— Pre-emption— Mortgage  Uefobk  "Pinal  Receipt"— Rev.  St.  V.  S. 

i  22»i2. 

"Mortgage"  is  included  within  the  words  "grant  or  conveyance,"  as  used  in 
Rev.  St.  U.  iS.  ?  2262,  providing  that  any  grant  or  conveyance  n'latle  by  a  settler  of 
lands  pre-empted  before  "  final  receipt,  shall  be  null  and  void,  except  m  the  hands 
of  a  bona  fide  purchaser  for  value." 

2.  Mortgage— FoRBCLOsuBE— Appurtenant  Wateb-Ditch. 

•  The  question  whether  a  water-ditch  upon  certain  premises  is  appurtenant  thereto 
cannot  be  considered  in  an  action  for  the  foreclosure  of  a  mortgage  on  the  land, 
when  the  ditch  is  not  mentioned  in  the  mortgage,  nor  in  any  of  the  pleadings  ex- 
cept the  re|>ncation. 
8.  Appeal  —  Inrufficient  Evidence — Want  of  Particularity — Code  Civil  Proc. 
Mont.  ^  287,  Subd.  3. 

When  the  ground  upon  which  a  motion  for  new  trial  in  a  civil  action  is  based  is 
the  insufficiency  of  the  evidence  to  justify  the  judgment  of  the  trial  court,  and  the 
statement  does  not  specify  the  particulars  in  which  tlie  evidence  is  alleged  to  be  in- 
sufficient, that  question  will  not  be  considered  on  appeal. 
4.  Same — Exception  not  Rbsrrvkd. 

When  the  statement,  on  appeal  in  a  civil  case,  contains  no  exceptions,  and  there 
is  no  bill  of  exceptions  in  the  transcript,  alleged  errors  in  the  admission  of  evi- 
dence cannot  be  considered. 

Appeal  from  district  court,  Missoula  county. 

Proceedings  to  foreclose  a  mortgage. 

Stef>en8  d*  Bickfordt  for  appellants.     Woody  dk  Marshall,  for  res|)ondents. 

Ba(!;ii,  J.  This  is  an  appeal  from  a  judgment,  and  from  an  order  denying 
a  motion  for  a  new  trial.  The  grounds  upon  which  the  motion  for  a  new 
trial  was  btised  are  (1)  insufliciency  of  the  evidence  to  justify  the  decision  and 
judgment  of  the  court;  (2)  that  said  decision  and  judgment  are  against  the 
law. 

The  statement  on  the  motion  for  a  new  trial  does  not  specify  the  particulars 
in  which  the  evidence  is  alleged  to  be  insufficient,  therefore  we  cannot  con- 
sider that  question.  See  subdivision  3,  §  287,  Code  Civil  Proc. ;  Taylor  v.  HoU 
ter,  2  Mont.  477. 

Second,  that  the  decision  and  judgment  are  against  the  law.  The  judge 
presiding  at  the  time  held,  as  conclusion  of  law,  that  the  mortgage  sought  to 
be  foreclosed  was  void.  There  being  no  question  properly  before  us  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  rulings  of  the  court  upon  the  facts 
at  issue,  we  must  presume,  not  only  that  the  evidence  justified  all  the  findings 
of  fact,  but  also  that  ail  the  facts  at  issue  necessary  to  sustain  the  decision 

were  found  by  the  court  below.    See  Beck  v.  Beck,  6  Mont. ,  12  Pac.  Rep. 

646.  Those  facts  are  tis  follows:  That -the  defendant  Andrew  Buker,  on  the 
tenth  day  of  January,  1872,  did  settle  upon  and  improve  the  premises  de- 
scribed in  the  complaint  and  mortgage;  that  those  premises  were  part  of  the 
surveyed  lands  of  the  United  States,  subject  to  entry  under  the  pre-emption 
laws;  that  said  Bilker  filed  his  pre-emption  claim  for  said  premises  in  the 
proper  office,  on  the  fifth  day  of  March,  1874;  that  on  the  sixteenth  day  of 


Digitized  by 


Google 


Mont.]  BAS8  V.  BCKER.  923 

September,  1881,  the  said  Buker  had  not  completed  his  title  to  said  lands  as 
by  law  required;  that  the  mortgage  sought  to  be  foreclosed  was  executed  upon 
the  sixteenth  day  of  September,  1881;  that  the  defendant  and  respondent 
Warner,  by  mesne  conveyances,  made  subsequent  to  said  mortgage,  becam 
seized  and  possessed  of  all  the  right  and  title  of  said  Buker  in  and  to  said 
premises;  that  the  plaintiff  was  not  a  bona  fide  purchaser  for  a  valuable  con- 
sideration; and,  omitting  the  intermediate  steps,  that  said  Warner,  after  com- 
plying with  the  requirements  pf  law,  has  received  from  the  proper  office  the 
"final  receipt"  for  said  premises  as  a  pre-emption  claim. 

The  issue  raised  by  the  pleadings  is  that  the  mortgage  referred  to  was  void 
under  section  2262  of  the  United  States  Statutes,  and  that  was  the  decision  of 
the  court  below. 

Section  2262  of  the  Revised  Statutes  of  the  United  States  provides  that,  be- 
fore a  pre-emption  shall  be  allowed,  the  claimant  shall  make  oath  that  "he 
has  not,  directly  or  indirectly,  made  any  agreement  or  contract,  in  any  man- 
ner, with  any  person  or  persons  whatsoever,  by  which  the  title  which  he 
might  acquire  from  the  government  of  the  United  States  should  inure,  in 
whole  or  in  part,  to  the  benefit  of  any  person  except  himself;"  and  the  same 
section  further  provides  that  "any  grant  or  conveyance  which  he  may  have 
made,  except  in  the  hands  of  a  bona  fide  purchaser,  for  valuable  consider- 
Mion,  shall  be  null  and  void." 

It  is  claimed  by  the  appellant^  that  the  words  "grant  or  conveyance"  do 
not  include  a  mortgage;  that  a  mortgage,  by  our  laws,  does  not  pass  the  title 
to  the  land,  but  is  a  mere  security  or  lien  for  the  note.  The  authorities  are 
at  variance  upon  this  question. 

The  supreme  court  of  California  has  held  that  such  a  mortgage  was  abso- 
lutely void,  as  against  the  mortgagor  and  his  assigns,  excepting  a  bona  fide 
purchaser.    See  Bull  v.  BhaWy  48  Cal.  455. 

The  supreme  court  of  Minnesota  held  mortgages  to  be  within  the  terms 
"grant  and  conveyance,"  and  that  they  were  therefore  void,  except  as  pro- 
vided in  the  statute,  in  several  cases,  among  others  in  McCue  v.  Smith,  9 
JVlinn.  259.  (Gil.  237 ;»  Woodbm-y  v.  Doitnan,  15  Minn.  338,  (Gil.  272.)  But 
the  same  court,  in  a  later  case,  revei*sed  that  doctrine,  and  held  that  a  mort- 
gage was  not  included  within  the  terms  of  the  statute;  and  the  court  bases 
its  decision  upon  the  ground  that  a  mortgage  is  a  mere  security,  and  does  not 
act  as  a  conveyance.    See  J(mes  v.  Tainter,  15  Minn.  512,  (Gii.  423.) 

The  supreme  court  of  Kansas  holds,  with  the  California  supreme  court, 
that  a  mortgage  does  come  within  the  terms  of  the  statute.  Brewster  v. 
Madden,  15  Kan.  249. 

'  In  the  case  of  Owings  v.  Lichtenberger,  9  Copp,  Land-Owner,  197,  in  a  let- 
ter dated  November  17, 1882,  the  Hon.  Henry  M.  Teller,  then  secretary  of  the 
interior,  writes  upon  this  question  as  follows:  "It  is  claimed  by  plaintiff's 
counsel  that  the  mortgage,  given  by  plaintiff  before  his  removal,  was  a  dis- 
position of  his  homesteiid.  ♦  *  *  I  do  not  think  this  view  of  the  case  can 
be  maintained.  At  common  law  the  title  passed  to  the  mortgagee,  but  the 
rule  of  the  common  law  has  been  changed  by  statute  in  most  of  the  states, 
and  in  such  states  the  legal  title  remains  in  the  mortgagor.  In  Nebraska  a 
mortgage  of  real  estate  is  a  mere  pledge  or  collateral  security. " 

AVe  think  the  honorable  secretary  of  the  interior  and  the  supreme  court  of 
Minnesota  apply  the  wrong  rule  of  interpretation  to  the  section  2262.  by  not 
first  ascertaining  what  the  nature  of  a  mortgage  is  in  Nebraska  and  Minne- 
sota. They,  in  effect,  declare  that  a  United  States  statute  is  to  be  interpreted 
through  the  medium  of  a  statute  of  a  state.  Whatever  may  be  the  meaning 
of  the  words  "grant  or  conveyance"  in  section  2262,  it  is  certain  that  there 
cannot  be  two  proper  interpretations  of  the  same  statute.  It  is  equally  cer- 
tain that  the  section  contains  one  rule  of  law,  and  no  more,  on  this  subject, 
and  tliat  that  rule  applies  to  mortgages  upon  pre-emption  lands,  wherever 
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situated,  with  the  same  force  and  eifect.  If  the  true  interpretation  of  that 
section  is  to  be  governed  bv  the  character  of  a  mortgage  in  the  different  states 
and  territories,  there  would  be  at  least  two  distinct  and  contrary  niles  apply- 
ing to  mortgages  and  pre-emption  claims;  for  some  of  the  states  hold  that'a 
mortgage  passes  the  title,  while  others — by  force  of  some  statute,  in  most 
cases— liold  that  a  mortgage  is  a  mere  security.  We  would,  then,  reach  the 
conclusion  that  the  validity  of  such  a  mortgage  would  depend  upon  the  situ- 
ation of  the  land.  That,  certainly,  cannot  be  the  law.  A  mortgage  upon 
pre-emption  lands,  made  before  final  entry,  is  either  valid  or  void  under  that 
section.  If  valid  in  any  state,  it  is  valid  everywhere;  if  void  in  one  state,  it 
Is  void  in  all  states. 

The  true  rule  of  interpretation  is,  "What  did  congress  mean?"  The  pur- 
pose of  congress  undoubtedly  was  to  furnish  all  and  every  encouragement  to 
settlera  upon  the  public  lands,  and  to  legislate  so  that,  neither  directly  or  in- 
directly, by  virtue  of  the  law,  should  those  lands  become  the  property  of  a  few. 
And  this  section  provides  every  possible  safeguard  against  any  alienation  by 
the  settler,  up  to  the  time  of  the  final  conveyance  by  the  government.  One 
portion  of  the  section  provides  that  the  claimant  shall  make  oath  that  "he  has 
not,  directly  or  indirectly,  made  any  agreement  or  contract,  in  any  manner, 
with  any  person  or  persons  whatsoever,  by  which  the  title  which  he  might 
acquire  from  the  government  of  the  United  States  should  inure,  in  whole  or 
in  part,  to  the  benefit  of  any  pei*son  except  himself."  These  words  show  the 
evident  purpose  of  the  government,  and,  in  the  light  of  those  words,  the  ex- 
pression "grant  or  conveyance"  is  clearly  meant  to  include  a  mortgage. 

But  there  is  still  a  further  reason  for  such  an  interpretation.  Section  2262 
became  a  law  in  1841.  At  that  time  the  courts  of  the  state  of  Kew  York 
were  tM  only  courts  that  held  that  a  mortgage  was  a  security  only.  Even  at 
this  late  date  the  following  states:  Alabama,  Arkansas,  Connecticut,  Illinois, 
Kentucky,  Maine.  Maryland,  Massachusetts,  New  Hampshire,  New  Jersey. 
North  Carolina,  Ohio,  Pennsylvania,  Rhode  Island,  Tennessee,  Virginia,  and 
West  Virginia, — hold  the  old  common-law  doctrine  that  the  mortgagee  has  the 
legal  title.  In  New  York  alone  the  courts,  without  the  aid  of  a  statute,  hold 
a  contrary  doctrine.  In  the  other  states  which  hold  a  mortgage  not  to  be  a 
conveyance,  the  rule  depends  upon  express  statutes,  passed  long  after  1841, 
when  section  2262  was  made  law  by  act  of  congress.  Then  we  must  consider 
what  a  mortgage  was  considered  to  be  in  the  year  1841.  And,  so  considering, 
we  are  forced  to  the  conclusion  that  a  mortgage  is  included  within  the  words 
"grant  and  conveyance"  in  section  2262,  and  that  the  mortgage  sought  to  be 
foreclosed  in  this  action  was  absolutely  void. 

The  supreme  court  of  the  Unit(xi  States,  as  far  as  we  can  ascertain,  has 
never  ruled  upon  this  question;  bpt  in  the  case  of  Warren  \,Van  Brtrnt,  19 
Wall.  646,  that  court,  speaking  of  the  Minnesota  cases,  which  held  such  mort- 
gages void,  said,  (page  655.)  "All  contracts  in  violation  of  this  important 
provision  of  the  act  are  void,  and  are  never  enforced.  It  has  been  so  decided 
many  times  by  the  supreme  court  of  Minnesota.  We  are  satisfied  with  these 
decisions."    19  Wall.  646. 

The  appeal  from  the  judgment  also  brings  up  the  question,  does  the  answer 
state  facts  sulficient  to  constitute  a  defense?  Tliere.is  no  question  raised  ex- 
cept as  to  whether  or  not  the  facts  were  sufficiently  and  properly  alleged. 
The  complaint  itself  shows  the  interest  of  the  defendant  Warner;  so  it  is  not 
necessary  for  us  to  consider  whether  or  not  the  answer  fully  stated  the  facts 
that  constituted  the  right  of  ownership  in  Warner.  The  answer  fully  sets 
forth  all  the  facts  necessary  to  show  the  invalidity  of  the  mortgage.  The  state- 
ment contains  no  exception.  There  is  no  bill  of  exceptions  in  the  transcript. 
We  cannot  consider  in  this  court  any  alleged  error  in  the  admission  of  testi- 
mony, which  error,  as  far  as  the  transcript  shows,  is  complained  of  for  the 
first  time  in  this  court. 
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During  the  argument  of  this  cause  there  was  considerable  time  devoted  to 
the  question  whether  or  not  a  certain  water-ditch  was  appurtenant  to  the  pre- 
emption lands  included  in  the  mortgage.  The  moi*tgage  is  referred  to  in  and 
made  a  part  of  the  complaint,  to  which  it  is  annexed.  There  is  no  mention 
in  the  complaint  or  mortgage  as  to  any  water-ditch,  which  is  only  referred  to 
in  the  replication.  Certainly  no  issue  was  raised  in  this  action  upon  that  point 
by  an  allegation  in  the  replication.  Supposing  there  had  been  a  decree  in 
favor  of  the  plaintiff,  such  decree  could  only  provide  for  a  sale  of  the  premises 
as  described  in  the  mortgage.  The  purchaser  at  the  sale  would  have  bought 
whatever  was  included  within  that  mortgage.  The  decree  would  not  have 
determined  that  the  ditch  was  or  was  not  appurtenant.  That  question  could 
only  be  decided  in  an  action  at  law.  It  cannot  arise  in  this  controversy,  and 
we  are  not  called  upon  to  consider  it. 

The  judgment  of  the  court  below,  and  the  order  denying  a  motion  for  a  new 
trial,  are  affirmed,  with  costs. 

di  Or.  328)  ^  ^  « 

Sheridan  v.  City  op  Salem. 

{Bnprenie  Court  of  Oreqon.    December  21,  1886.> 

1.  Municipal  CoBPOKAXiojie— Action  aqaikst  fob  Tobt-*-Pbihektation  of  Claim  to 

Council— Necessity  of. 

a  claim  against  a  city  for  damages  for  an  injury  sustained  by  reason  of  a  defect- 
ive way,  or  other  tort,  is  not  required  to  be  presented  for  allowance  to  the  com- 
mon council,  although  the  charter  gives  to  that  body  the  exclusive  power  to  make 
appropriations,  and  provides  that  ''uo  claim  against  the  city"  shall  be  paid  until 
it  IS  auditeil  and  allowed  by  the  common  council. 

2.  Samb— Liability— Defect  in  Way— Statute  of  Obboon. 

Under  the  Oregon  st^itute,  providing  that  an  action  may  be  maintained  against  a 
county,  incorporated  town,  school-district,  or  other  public  corporation,  either  upon 
a  contract  made  by  it,  within  the  scope  of  its  authority,  **  or  for  an  injury  to  the 
rights  of  the  plaintiff  arising  from  some  actor  omission  "  of  such  corporation,  acity 
is  liable  for  an  injury  caused  by  the  neglect  of  its  officers  to  keep  in  repair  streets 
which  it  is  their  duty  to  maintain,  unless  some  provision  of  the  charter  expressly 
exempts  the  city  from  liability. » 

8.  Samb— Repaib  of  Ceosb- Walk— Evidence  to  Charge  Citt. 

Evidence  that  a  cross-walk  on  a  common  thoroughfare  in  a  city  was  repaired  by 
successive  road  supervisors  is  sufficient  to  charge  the  city  with  its  maint-enauce. 

4*  Apfbal— Pbesumption  aftbb  Vebdictt— Bill  of  Exceptions— Municipal  Cobpoba- 

TIONS. 

Ill  an  action  against  a  city  to  enforce  its  liability  for  datnages  sustained  by  reason 
of  the  non-repair  of  a  cross-walk,  the  fact  of  the  streets  at  whose  Intersection  the 
cross-walk  is  located  being  common  thoroughfares,  as  bearing  upon  the  question  of 
the  duty  of  the  city  to  maintain  the  cross-walk,  must  be  presumed  after  verdict, 
that  fact  being  alleged  in  the  complaint,  although  the  bill  of  exceptions  staces  other 
fects  as  being  the  only  evidence  upon  the  question. 

5.   OONOTITTJTIONAL  LaW— KeVISION  OB    AMENDMENT  OF  STATUTE— SeTTINO  FoBTH  AcT  AT 

Length- Const.  Ob.  Abt.  4,  g  22. 

An  act  of  the  legislature,  conferring  upon  a  city  important  powers,  additional  to 
what  it  already  has  under  its  charter,  is  to  be  regarded  as  supplemental  to  the 
charter,  and  not  as  an  amendment  or  revision  of  it^  within  Const.  Or.  art.  4.  J  22, 
requiring  that  when  an  act  is  revised,  or  a  section  amended,  the  act  or  section  so 
revised  or  amended  shall  be  set  forth  at  foil  length. 

Appeal  from  circuit  court,  Marion  county. 

Geo,  U.  Burnett,  for  appellant.    iV.  B,  Knight^  for  respondent. 

Thayer,  J.  This  appeal  is  from  a  judgment  in  an  action  in  favor  of  the 
respondent,  against  the  appellant,  for  a  personal  injury  alleged  to  have  been 
sustained  in  consequence  of  a  detective  cross-walk  across  one  of  the  appellant's 
streets.  The  respondent  alleged  in  her  complaint  that  the  appellant  was  a 
municipal  corporation,  having  exclusive  power  and  authority  to  provide  for 

'  See  city  of  Boulder  v.  Niles,  (Colo.)  12  Fac.  Rep.  632,  and  note. 
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the  construction,  clccining,  and  repair  of  side  and  cross  walks  in  said  city; 
that  it  undertook  to  and  did  construct  and  maintain  a  cross-walk  on  the  south 
side  of  Marion  street,  and  across  Winter  street,  therein,  which  streets  were 
at  tlie  time  and  still  are  thoroughfares,  used  by  the  citizens  of  the  city  and 
others;  but  that  it  neglected  to  keep  and  maintain  said  cross-walk  in  good  re- 
pair, and  suffered  it  to  become  rotten  and  dangerous  to  persons  passing  along 
it,  by  reason  of  which  the  respondent,  while  traveling  over  it,  on  the  eighth 
day  of  May,  1885,  received  a  fall,  caused  by  the  giving  away  of  a  portiim  of 
the  cross-walk,  which  occasioned  the  injury  complained  of.  The  appellant 
interposed  a  general  demurrer  to  the  complaint,  which  having  been  overruled 
by  the  court,  answered  over,  denying  the  allegations  of  the  complaint.  The 
case  was  tried  by  jury,  who  returned  a  verdict  against  the  appellant  for  ^900, 
upon  which  the  judgment  appealed  from  was  entered. 

A  number  of  grounds  of  error  are  assigned  in  the  notice  of  appeal,  the  first 
of  which  is  that  the  complaint  is  defective,  in  not  alleging  that  the  respond- 
ent's claim  was  presented  to  the  common  council  of  the  city  before  the  action 
was  brought.  This  the  appellant's  counsel  maintains  should  have  been  done, 
in  compliance  with  the  city  charter  of  said  city,  and  he  refers  us  to  two  of  its 
provisions.  The  first  one  provides  that  the  common  council  has  exclusive 
power  to  appropri«ite  for  any  item  of  city  expenditure,  and  to  provide  for  the 
payment  of  the  debts  and  expenses  of  the  city;  the  second  provides  that  no 
claim  against  the  city  shall  be  paid  until  it  is  audited  and  allowed  by  the  com- 
mon council,  and  then  the  treasurer  shall  pay  it  upon  a  warrant  drawn  upon 
liim  by  the  recorder.  We  do  not  think  that  these  provisions  were  intended  to 
apply  to  a  claim  of  this  ciiaracter.  They  were  intended  as  a  restriction  upon 
the  treasurer  in  paying  out  the  money  of  the  city,  and  are  doubtless  within 
the  rule  laid  down  in  Stackpole  v.  School-district^  9  Or.  508.  All  claims 
arising  out  of  the  ordinary  expenditures  of  the  city  are  required  to  be  presented 
to  the  common  council  for  allowance  before  an  action  can  be  maintained 
thereon.  But  that  arises  out  of  a  relation  the  claimant  sustains  to  the  city, 
create*!  by  an  employment  oi*"  contract  of  some  character.  Thus,  a  person 
who  performs  service,  or  does  something  for  the  city,  at  its  request,  for  which 
compensation  is  to  be  made,  tacitly  agrees  that  he  will  present  his  claim  to 
the  common  council  for  audit  and  allowance.  That  is  the  only  mode  by  which 
the  city  am  pay  him.  He  so  understands  it  when  he  engages  to  perform  the 
service,  and  he  could  not  claim  that  there  had  been  a  refusal  to  pay,  or  that 
there  had  been  any  breach  of  the  contract  or  obligation,  until  the  ooumion 
council  had  refused  to  audit  his  demand.  But  in  cases  of  tort  the  action  is 
for  damage.s,  and  tlie  party  injured  is  under  no  more  obligation  to  present  the 
claim  to  the  corporation  than  he  would  be  to  a  private  person  who  had  done 
liim  a  wrong.  The  reason  of  the  rule  only  applies  to  the  former  class  of 
claims,  and  not  to  the  latter, — ^lias  no  application  whatever  to  them. 

Appellant's  counsel  lays  groat  stress  upon  the  comprehensiveness  of  the 
meaning  of  the  word  "claim,"  but  that  has  nothing  to  do  with  the  construc- 
tion of  tlie  provisions  of  the  charter  referred  to.  It  is  not  in  consequence  of 
that  that  the  claim  is  required  to  be  presented  to  be  audited.  It  is  the  reason 
before  indicated.  The  breach  of  payment  in  the  action  of  assumpsit  is  a  nec- 
essary allegation,  but  it  does  not  figure  at  all  in  an  action  of  trespass  on  the 
case.  The  city  only  agrees  to  pay  a  contracted  indebtedness  in  case  the  claim 
is  presented  as  mentioned,  and  the  action  is  for  a  refusal  to  audit  and  allow 
it;  but,  if  it  commit  a  tort,  the  action  matures  at  once.  If  tlie  charter  read 
that  no  claim  should  be  sued  upon  until  so  presented,  the  rule  might  be  dif- 
ferent, and  the  meaning  of  the  term  "claim"  be  important;  but,  under  the 
circumstances  of  the  case,  it  is  of  no  consequence  whatever. 

The  next  assignment  of  error  is  the  question  of  the  liability  of  a  municipal 
corporation  for  damages  occasioned  to  passengers  along  its  streets  and  side- 
walks  in  consequence  of  the  neglect  of  its  officers  to  keep  them  in  repair.    It 
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is  the  same  old  ugly  quest  o  i  that  has  wearietl  the  patience  of  courts  and  at- 
torneys for  many  years.  A  great  many  recoveries  of  damages  have  been  up- 
held by  the  courts  in  that  class  of  cases;  but  they  have  required  the  expendi- 
ture of  an  immense  amount  of  brain  labor  to  discover  any  principle  upon 
which  to  sustain  them.  The  appellant's  counsel  contends  that  the  power  del- 
egated by  the  legislature  contained  in  the  city  charter  of  the  appellant,  in  ref- 
erence to  the  care  of  streets,  sidewalks,  and  cross-walks,  is  conferred  exclu- 
sively upon  the  mayor  and  aldermen,  comprising  the  common  council,  and 
that  they  alone  should  be  lield  liable  for  tlie  consequence  resulting  from  their 
own  carelessness.  That  view  seems  reasonable,  and,  if  it  had  been  adopted 
in  the  outset,  would  have  prevented  the  perplexity  which  the  devious  course 
pursued  by  the  courts  of  many  of  the  states  has  occasioned.  I  always  thought 
it  the  correct  one.  I  have  never  been  able  to  discover  any  justice  in  allowing 
officials  charged  with  a  specific  duty,  relating  to  an  affair  in  which  the  entire 
community  is  interested,  to  shirk  the  consequences  of  their  own  inattention, 
if  not  absolute  heedlessness,  upon  the  tax-payers  of  a  particular  district.  It 
is  universally  conceded  that  municipal  corporations  are  organized,  in  the  main, 
for  governmental  purposes,  and  that  the  opening,  improvement,  and  repair  of 
public  streets  in  a  town  are  purely  matters  of  public  interest,  and  that  the 
use  and  enjoyment  of  them  belong  to  the  public  generally.  Besides,  the  right 
to  nfciintain  an  action  for  damages  in  such  cases  is  the  subject  of  great  abuse. 
A  pei-son  receiving  an  injury  owing  to  the  defectiveness  of  a  street  or  side- 
walk is  very  liable  to  intensify  it,  and  juries  are  not  unfrequently  imposed 
upon  shamefully  in  the  matter.  And,  again,  juries  are  not  inclined  to  make 
that  discrimination,  when  a  public  corporation  is  defendant,  and  an  injured 
party,  surrounded  by  circumstances  usually  calculated  to  excite  sympathy,  is 
plaintiff,  they  would  if  the  responsibility  were  upon  an  individual.  The 
'policy  always  seemed  to  me  to  be  a  pernicious  one,  and  entirely  destitute  of 
principle  to  stand  upon.  The  Massachusetts  decisions,  and  those  of  other 
states  in  the  same  line,  indicate  the  only  correct  view  upon  the  subject  in  my 
opinion.  They  recognize  no  common-law  liability,  as  such,  nor  any  liability 
at  all,  unless  given  expressly  by  statute.  That  seems  to  be  the  only  rational 
solution  of  the  question. 

It  has  been  determined  by  this  court  that  the  statute  of  the  state,  imposing 
liability  upon  public  corporations,  extends  to  such  cases  as  the  one  under  con- 
sideration. McCalla  v.  County  of  Multnomah ,  3  Or.  424.  That  statute  pro- 
vides that  an  action  may  be  maintained  against  a  county,  incorporated  town, 
school-district,  or  other  public  corporation  of  like  character  in  this  state, 
either  upon  a  contract  made  by  such  county  or  other  public  corporation  in  its 
public  character,  and  within  the  scope  of  its  authority,  or  for  an  injury  to  the 
rights  of  the  plaintiff  arising  from  some  act  or  omission  of  such  county  or 
other  public  corporation.  If  this  were  an  original  question,  I  should  very 
likely  be  of  the  opinion  that  "the  act  or  omission"  from  which  the  injury 
arose,  referred  to  in  the  statute,  related  to  some  act  or  omission  of  a  strictly 
corporate  character,  and  did  not  include  the  act  or  omissions  of  the  officers  of 
the  county  or  public  corporation  in  the  discharge  of  duties  they  owed  to  tlie 
public,  such  as  keeping  public  roads  and  streets  in  good  repair;  but  the  prin- 
ciple of  that  case  has  been  followed  in  this  state  for  more  than  17  years,  and  I  do 
not  see  any  consistent  way  of  getting  rid  of  it  without  the  aid  of  legislation. 
Many  of  the  larger  towns  of  the  state  have  avoided  its  effects  by  provisions 
in  their  charters  exempting  the  town  from  liability  in  such  case,  and  impos- 
ing it  upon  the  officers  thereof,  where  they  have  been  guilty  of  negligence 
that  occasioned  the  injury;  but  without  some  such  course,  or  a  moditication 
of  the  statute  before  referred  to,  the  tax -payers  of  public  corporations  will 
have  to  continue  to  be  insurers  against  the  negligence  of  their  officers. 

The  appellant's  counsel  seemed  to  think  that  the  charter  in  this  case  was 
different  in  regard  to  vesting  the  power  in  the  common  council,  instead  of 
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the  corporation  itself,  than  in  the  cases  where  such  corporations  had  been  held 
liable  for  damages  under  similar  circumstances.  I  have  examined  the  char- 
ters of  many  of  the  corporations  in  the  state,  and  find  that  they  are  substan- 
tially like  the  Salem  charter  in  that  particular.  Besides,  the  case  of  McCalla 
V.  County  of  Multnomah^  supra,  covers  every  conceivable  question  of  that 
character.  There  ti)e  duty  of  keeping  roads  in  repair  was  aspecially  enjoined 
upon  the  road  supervisor,  and  the  county  had  nothing  to  do  with  the  matter; 
but  the  court  held  that  the  county  court,  having  the  power  to  appoint  and  re- 
move the  supervisor,  rendered  the  county  liable.  I  do  not  think  the  case 
stands  upon  any  correct  principle,  but,  as  before  observed,  it  has  been  fol- 
lowed by  numerous  adjudications  in  the  state  respecting  the  liability  of  mu- 
nicipal corpomtions,  and,  in  our  judgment,  if  the  rule  is  to  be  changed,  the 
legislature  had  better  make  the  change.  Our  decision  upon  the  subject  is  con- 
trolled entirely  by  the  rule  of  stare  decisis. 

Another  assignment  of  error  is  that  it  does  not  appear  that  th^  cross-walk 
in  question  was  maintained  by  tbe  authority  of  the  city  council.  The  proof 
upon  that  point  showed  that  a  former  and  present  supervisor  of  roads,  an 
officer  appointed  by  the  common  council  under  the  charter  of  the  city,  who  is 
required  to  collect  and  apply,  under  the  direction  of  the  council,  the  road  tax 
within  the  city  had  repaired  said  cross-walk,  and  caused  it  to  be  rep^red 
several  times  both  before  and  after  the  injury,  though  it  did  not  appear 
that  the  city  council  had  especially  directed  it.  This  question  arises  upon 
the  charge  of  the  court  to  the  jury  that,  by  the  charter,  it  was  the  duty  of  the 
city  to  keep  in  repair,  and  safe  for  travel,  the  cross-walks  in  the  city,  and  that 
were  maintained  under  its  authority.  The  appellant^s  counsel  saved  an  ex- 
ception to  this  part  of  the  charge,  claiming  that  the  evidence  was  insufficient 
to  authorize  the  court  to  refer  the  matter  to  the  jury.  The  bill  of  exceptions 
contains  a  statement  that  there  was  no  other  testimony  than  above  indicated 
showing  the  fact.  This  must  be  taken,  however,  with  the  further  fact  that 
the  two  streets  (Marion  and  Winter  streets)  were  common  tlioroughfares 
within  the  city,  used  by  the  citizens  thereof  and  others.  This  has  to  be  pre- 
sumed after  verdict,  as  it  was  alleged  in  the  complaint.  Then,  if  those  facts 
tended  to  prove  that  the  common  council  had  directed  the  improvement  of 
the  cross-walk,  which  I  tliink  we  must  conclude,  there  Wiis  evidence  tending 
to  show  that  it  was  maintained  by  the  city,  within  the  current  of  authorities 
bearing  upon  that  point,  and  the  court  properly  submitted  the  question  to 
the  jury. 

The  appellant's  counsel  has  also  submitted  a  question  as  to  whether  the  city 
had  any  charter  aside  from  the  amendment  of  1868.  It  appears  that  the  legis- 
lative assembly  of  the  state,  at  its  session  during  that  year,  adopted  aii  amend- 
ment to  the  existing  charter  of  the  city,  conferring  upon  it  important  addi- 
tional powers  relating  to  the  improvement  of  its  public  grounds,  the  estab- 
lishment and  opening  of  streets  within  its  limits,  and  other  matters,  and  pre- 
scribed the  mode  by  which  those  powers  were  to  be  ciirriod  out.  This  amend- 
ment, said  counsel  suggests,  constitutes  the  entire  cliarter  of  the  city.  He 
deduces  this  conclusion  from  the  fact  that  the  constitution  provides  that 
when  an  act  is  revised,  or  a  section  amended,  the  act  revised  or  section 
amended  shall  be  set  forth  at  full  length;  and  assuming  that  the  legislature  did 
its  duty,  as  he  would  claim,  in  publishing  the  act  as  revised,  the  amendment 
must  embrace  all  there  is  of  the  charter.  The  difficulty,  however,  in  the 
counsers  position,  is  that  the  act  of  1868  was  not  a  revision  of  the  former 
act,  or  an  amendment  of  any  section  thereof.  It  was  only  a  supplement 
thereto.  It  amended  the  charter  of  the  city  by  conferring  on  the  common 
council  powers  that  it  did  not  theretofore  possess,  but  did  not,  as  I  can  see, 
change  existing  authority,  or  prescribe  any  dilferent  mode  of  procedure  for 
exercising  it.  An  amendment  such  as  the  constitution  refers  to  in  section 22 
of  article  4  is  a  change  in  some  of  the  provisions  of  an  act.    Additional  pro 
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visions,  not  affecting  existing  ones,  are  not  of  the  character  of  amendments  in* 
tended  by  said  section  22  of  the  constitution.  To  enlarge  the  jurisdiction  of 
the  city  government  so  as  to  extend  it  to  other  and  distinct  subjects,  is  no  such 
amendment  as  section  22  of  the  constitution  provides  in  regard  to.  We  sub- 
stantially held  that  in  the  Portland  Water  Case,  (David  v.  City  qf  Portland, 
ante,  174,)  decided  at  this  term.  The  effect  of  the  counsel's  logic,  as  he  ad- 
mits, blots  out  the  original  charter  of  1862,  and  leaves  the  city  without  any 
provision  for  boundaries,  taxation,  or  any  other  requisite  for  ordinary  munic- 
ipal government.  If  that  were  the  result,  I  think  it  would  overtax  his  in- 
genuity to  explain  how  it  succeeded  in  retaining  an  attorney  to  present  its 
defense  herein,  or  how  it  could  be  brought  into  court  even.  The  argument,  it 
seems  to  me,  if  conceded,  would  have  an  unfortunate  rebound. 
The  judgment  appealed  from  will  be  allirmed. 


a*  Or.  361)  T  o 

Jot  f>.  Stump. 

{Supreme  Court  of  Oregon.    Janaary  10,  1887.) 

1.  Ejectmxnt— TiTLK— Advebsb  Possbssxon. 

One  who  has  held  adverse  possession  of  lands  for  the  statutory  period  of  limita- 
tions is  vested  with  the  legal  title  thereto,  and  may  bring  ^'ectment  to  recover  such 
possession,  when  lost.' 

2.  Same — Evidence — Deeds  Showing  Extent  of  Claim. 

In  an  action  of  ejectment,  where  the  plain ti if  claims  title  by  adverse  possession, 
recorded  deeds  offered  in  evidence  are  admissible  to  show  the  extent  of  his  claim; 
actual  poasessioii  of  a  part  of  the  premises  described  in  the  deed,  undercolor  of  title 
to  tlie  whole,  being  constructive  possession  of  the  whole. 
8.  Same— Proof  of  Possession. 

In  such  an  action,  where  the  plaintiff  relies  on  naked  possession  to  establish  title, 
evidence  tending  to  show  such  posseasion,  and  that  it  was  hostile  and  adverse,  is 
admissible. 

Appeal  from  circuit  court,  Columbia  county. 

A,  S.  Bennett,  for  Joy,  appellant.    Benton  Killin,  for  Stump,  respondent. 

Strahan,  J.  This  is  an  action  of  ejectment,  which,  under  the  direction 
of  the  court,  resulted  in  a  verdict  and  judgment  for  the  defendant,  from  which 
judgment  this  appeal  is  taken.  The  title  upon  which  the  plaintiff  sought  to 
recover  was  one  founded  entirely  upon  the  statute  of  limitations,  and  to  es- 
tablish such  title  he  sought  to  prove — First,  that  those  under  whom  he  claimed 
entered  into  the  possession  of  the  premises  in  controversy  under  a  deed  which 
described  the  same;  second,  sundry  mesne  conveyances  purporting  to  convey 
title  to  the  grantees  respectively  named  therein,  down  to  the  plaintiff;  and, 
third,  evidence  of  possession  accompanying  each  conveyance,  and  continuing 
without  interruption  for  more  than  20  years,  and  that  such  possession  was, 
during  all  that  time,  hostile  and  adverse.  But  the  court  excluded  all  of  this 
evidence,  to  which  ruling  of  the  court  proper  exceptions  were  taken. 

By  the  pleadings  each  party  claimed  to  be  the  owner  in  fee,  and  to  be  en- 
titled to  the  possession,  of  the  premises  in  controversy. 

1.  The  first  question  for  our  consideration  is  this:  Can  a  plaintiff  recover 
in  an  action  of  ejectment  founded  upon  adverse  possession  alone?  Our  Civil 
Code,  g  313,  provides:  **  Any  person  who  has  a  legal  estate  in  real  property, 
and  a  present  right  to  the  possession  thereof,  may  recover  such  possession» 
with  damages  for  withholding  the  same,  by  an  action  at  law.    ♦    ♦    *" 

It  is  said  in  Chapman  v.  Dougherty,  87  Mo.  617:  "In  our  statutory  eject- 
ment all  the  constituent  elements  of  title  are  involved, — ^possession,  right  of 
possession,  and  right  of  property.    Now,  title  may  be  defined,  generally,  to 

^See  Jaques  v.  Lester,  (111.)  8  N.  E.  Kep.  796.  and  note. 
v.l2p.no.l8— 69 
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be  the  evidence  of  right  which  a  person  has  to  the  possession  of  property.  2 
Abb.  Jjaw  Diet.  566.  Title  is  when  a  man  has  lawful  cause  of  entr;  into 
lands  whereof  another  is  seized;  and  it  signifies,  also,  the  means  whereby  a 
man  comes  to  lands  or  tenements,  as  by  feoffment,  last  will  and  testament, 
etc.  Jac.  Law  Diet.  245.  And  it  is  elsewhere  defined  as  the  means  whereby 
an  owner  possesses  his  property  justly,  or  the  evidence  of  ownership.  Whart. 
Law  Diet.  824.  And,  in  an  action  which  brings  the  title  in  question,  some- 
thing more  is  involved  than  the  actual  occupation  or  mere  pedis  possessio. 
It  is  one  which  involves  the  jtcsta  causa  possidendL  Gregory  v.  Kanatise,  11 
N.  J.Law,  62.»' 

The  effect  of  an  adverse  possession  for  a  sufllicient  length  of  time  under  the 
statute  to  bar  an  entry  is  not  an  open  question  in  this  court.  It  was  adjudged 
in  Parker  v.  Metzger,  12  Or.  407,  7  Pac.  Rep.  518,  after  a  careful  examina- 
tion of  the  authorities.  It  was  there  said  by  Loud,  J.:  "But  the  question 
here  directly  is  whether  our  statute  bars  the  right  and  vests  the  title  in  the 
party  who  brings  himself  within  its  provisions.  If  it  does,  then  it  is  conceded 
that  the  suit  may  be  maintained.  This  question  has  been  very  ably  and 
thoroughly  examined  and  answered  by  Mr.  Justice  Sawyer  in  Arrington  v. 
Luscom,  34  Cal.  380.  In  that  case  the  suit  was,  as  here,  to  quiet  title;  and, 
after  an  elaborate  review  of  the  authorities,  the  result  reached  was  that  ad- 
veree  possession  for  the  full  period  limited  by  the  statute  confers  title,  and 
that  it  is  such  title  as  entitles  the  holder  to  ail  the  remedies  to  quiet  his  pos- 
session that  are  incident  to  possession  under  written  titles."  The  opinion 
continues,  quoting  from  Angell,  Lim.:  "It  is  also  unquestionable  that  where 
land  has  been  held  ujider  a  claim  to  the  fee  for  the  time  prescribed  by  the  stat- 
ute, and  an  entry  is  made  by  the  party  who  has  the  written  title,  such  party 
may  be  dispossessed  by  an  ejectment  brought  by  him  who  has  so  held  and 
claimed.  This  was  so  held  in  Jacksori  v.  Oltz,  8  Wend.  440.  The  lessor  of 
the  plaintiff  had  been  in  the  possession  for  the  period  prescribed  by  the  stat- 
ute, claiming  title  under  a  patent.  Det'emlants  afterwards  entered,  and  held 
under  a  title  which  hat!  been  judicially  determined  to  be  valid.  The  action  was 
brought  by  the  plaintiffs,  relying  on  the  title  acquired  by  adverse  possession, 
against  defendants  holding  such  paper  title,  and  a  recovery  had.  The  court 
say :  *  If  the  possession  was  adverse,  and  had  been  so  for  more  than  twenty 
years,  as  it  had  been  in  this  case,  then  the  possession  ripened  into  a  title,  and 
the  plaintiff  must  recover  against  the  defendant,  though  the  paper  title  to  the 
fifty  acres  is,  in  reality,  not  in  him.'  The  same  principle  is  recognized  in 
Jackson  v.  Dieffendorf,  3  Johns.  269;  and  in  Jackson  v.  Rightmyre,  16  Johns. 
314.  Mr.  Chancellor  Kent  says  that  showing  a  possession  of  thirty-eight 
years,  under  a  claim  of  right,  was  showing  an  absolute  right  of  possession 
suflicient  to  toll  an  entry."    Chiles  v.  Conley's  Heirs,  9  Dana,  385. 

2.  The  deeds  offered  in  evidence  on  the  part  of  the  pla.intiff  were  clearly 
admibsible.  When  a  person  goes  into  the  possession  of  lands  under  color  of 
title  duly  recorded,  in  which  the  boundaries  of  the  lot  or  tract  are  defined, 
this  operates  as  constructive  notice  to  all  the  world  of  his  claim,  and  also  of 
its  extent,  so  that  a  sufiicient  occupancy  of  a  part  of  the  lot  carries  with  it,  by 
construction,  the  possession  of  the  entire  premises  described  by  his  convey- 
ance, when  the  boundaries  are  well  defined.  Simpson  wDouming,  23  Wend. 
316;  Qolson  v.  Hook,  4  Strob.  23;  Janes  v.  Patterson,  62  Ga.  527;  Munro 
\.  Merchant,  28  N.  Y.  9;  Chiles  v.  Conley*s  Heirs,  supra;  Kile  v.  2'u66«,  23 
Cal.  432;  Hasbrouck  Y.Vermilyea,  6  Cow.  678. 

3.  It  is  equally  well  settled  that,  when  a  person  relies  upon  naked  posses- 
sion as  the  foundation  for  an  adverse  claim,  there  must  be  an  actual  occupancyp 
and  the  possession  cannot  be  extended  by  construction  beyond  the  limits  of 
the  actual  occupation;  and  such  possession  must  not  only  be  actual,  but  also 
visible,  continuous,  notorious,  distinct,  and  hostile,  and  of  such  a  character 
as  to  indicate  exclusive  ownership  in  the  occupant.    Wood,  Lim.  Act.  §  257; 
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Ferguson  Y.Feden»  38  Ark.  160;  Wells  v.  Jackson  Iron  Manvfg  Co.,  48  N. 
H.  491;  Ege  v.  Medlar,  82  Pa,  St.  86. 

The  plaintiff,  in  harmony  with  the  views  above  suggested,  had  the  right  to 
prove  upon  the  triai»  if  he  could,  an  adverse  possessicm  such  as  he  offered  to 
prove,  and  it  was  error  in  the  court  to  refuse  to  permit  him  to  do  so.  The 
court  ought  to  have  received  the  evidence  offered,  and  then,  under  proper  in- 
structions to  the  jury,  allowed  them  to  determine  whether  an  adverse  posses- 
sion was  proven  or  not.. 

The  judgment  will  therefore  be  reversed,  and  the  cau^e  remanded  for  a  new 
trial. 

(All  concur.) 

(36  Kan.  191)  Cablk  u.  Coates,  Assignee,  etc. 

(Supreme  Court  of  Kansas.     February  4,  1887  ) 

Taxation— Deei>--Noticb  op  Redemption. 

Where  the  date  of  a  tax  sale  was  September  4, 1878,  and  the  redemption  notice 
and  list  state  the  land  must  be  redeemed  on  or  before  September  5,  1881,  a  tax  deed 
Issued  on  said  September  5tb,  and  filed  for  record  at  2  o'clock  p.  h.  of  the  same  day, 
is  prematurely  insued,  and  the  owner  of  the  land  has  the  right  to  avoid  the  taxdee'd^ 
as  he  has  three  years  from  the  day  of  sale,  and  any  time  before  the  execution 
of  the  deed,  to  redeem  his  land;  and,  in  computing  the  three-years  time,  the  day 
of  sale  is  to  be  excluded.    English  v.  Williamson^  34  Kan.  212;  8.  C.  8  Pac.  Rep.  214. 

{Syllabus  hy  the  Court.) 

Error  to  district  court,  Wyandotte  county. 

On  January  29, 1884,  Kersey  Coates,  as  assignee  of  the  Mastin  Bank,  brought 
his  action  against  Bufus  E.  Gable,  to  recover  the  immediate  possession  of  a 
parcel  of  land  situate  in  Wyandotte  city,  and  containing  one-sixth  of  an  acre, 
The  defendant  tiled  an  answer,  setting  up,  among  other  things,  a  tax  deed 
issued  to  him  on  September  5,  1881.  Trial  was  had  December  27,  1884,  be- 
fore the  court,  a  jury  being  waived.  The  court  took  the  case  under  advise- 
ment, and  on  January  29,  1885,  m^ule  the  following  findings  of  fact: 

(1)  That  the  .plaintiff  is  the  owner,  has  a  legal  estate  in,  of,  and  to  the 
premises  described  and  demanded  in  his  petition,  by  and  through  divers  con- 
veyances from  the  government  of  the  United  States  of  America  down  to  him- 
self, as  the  assignee  of  the  Maslin  Bank,  a  banking  corporation  duly  organ- 
ized under  the  laws  of  the  state  of  Missouri,  and  that  such  assignment  was 
made  to  plaintiff  pursuant  to  the  laws  of  said  state. 

(2)  That  no  tf^nder  was  made  by  plaintiff  to  defendant,  before  the  commence- 
ment of  this  action,  for  taxes  paid  by  defendant  on  the  premises  in  contro- 
versy. 

(8)  The  defendant's  sole  claim  of  title  to  and  right  to  possession  of  the  de- 
manded premises  is  predicated  upon  a  tax  deed  issued  to  him  for  said  premises 
by  the  county  clerk  of  Wyandotte  county,  state  of  Kansas,  bearing  date  Sep- 
tember 5,  1881,  which  was  recorded  in  the  office  of  the  register  of  deeds  on 
the  same  day;  and  that  said  deed  is  based  upon  a  sale  of  said  premises  made 
on  the  fourth  day  of  September,  1878,  for  the  deliquent  taxes  for  the  year 
1877,  and  that  the  sale  certificate  upon  which  said  tax  deed  is  based  is  No. 
627,  and  recites  a  sale  of  said  premises,  as  therein  stated,  on  the  fourth  day  of 
September,  1878,  and  recites  that  a  tax  deed  will  be  due  thereon  on  the  fourth 
day  of  September,  1881;  that  said  deed  is  in  the  words  and  figures  following, 
to-wit: 

"Know  all  men  by  these  presents,  that  whereas,  the  following  described 
real  property,  viz.,  beginning  fifty-three  (58)  poles  east  and  thirty-eight  poles 
south  of  north-west  corner  of  the  south-west  quarter  of  the  north-east  quarter 
of  section  ten,  (10,)  town  eleven,  (11,)  range  twenty-five,  (25;)  thence  south 
sixty  feet;  thence  east  to  west  line  of  Ferry  street,  extended  in  the  city  of 
Wyandotte,  fifty-nine  (59)  feet;  thence  in  a  north-easterly  direction  to  a 
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point  due  east  of  beginning;  thence  west  to  beginning;  and  containing  24-100 
acres, — situated  in  the  county  of  Wyandotte  and  state  of  Kansas,  was  subject 
to  taxation  for  the  year  A.  D.  1877;  and  whereas,  the  taxes  assessed  upon 
said  real  property  for  the  year  A.  D.  1877,  aforesaid,  remained  due  and  un- 
paid at  the  date  of  the  sale  hereinafter  mentioned;  and  whereas,  the  treasurer 
of  said  county  did,  on  the  fourth  day  of  September,  1878,  by  virtue  of  author- 
ity in  him  vested  by  law,  at  an  adjourned  sale  of  the  sale  begun  and  publicly 
held  on  the  first  Tuesday  of  September,  1878,  expose  to  public  sale  at  the 
county-seat  of  said  county,  in  substantial  conformity  with  all  the  require- 
ments of  the  statute  in  such  cases  made  and  provided,  the  real  property  above 
described,  for  the  payment  of  taxes,  interest,  and  costs  then  due  and  unpaid 
upon  said  property;  and  whereas,  at  the  time  and  place  aforesaid,  the  real 
property  above  described  could  not  be  sold,  for  the  amount  of  said  taxes,  pen- 
alty, and  charges  thereon,  to  any  person  or  persons,  in  any  parcel  or  parcels, 
at  said  public  sale,  or  any  adjournment  sale  thereof,  the  said  lands  above 
described  were  bid  off  hyE.  S.  W.  Drought,  county  treasurer  of  said  Wyan- 
dotte county,  state  of  Kansas,  for  the  sum  of  twelve  dollars  and  thirty-six 
cents,  being  the  whole  amount  of  taxes,  interest,  and  costs  then  due  and  re- 
maining unpaid  on  said  real  property,  for  said  county  of  Wyandotte,  in  said 
state  of  Kansas;  and  whereas,  the  subsequent  tax^  of  the  year  1878-79, 
amounting  to  the  siim  of  twenty-four  dollars  and  forty-six  cents,  were  duly 
charged  up  to  said  sale  as  provided  by  law;  and  whereas,  D.  B.  Emmons, 
county  clerk  of  Wyandotte  county,  state  of  Kansas,  did,  on  the  twenty-second 
day  of  February,  1881,  in  consideration  of  the  sum  of  fifty-one  dollars  and 
twenty-five  cents,  taxes,  interest,  and  costs  due  on  said  land  for  the  years 
A.  D.  1877,  1878,  1879,  to  William  Albright,  treasurer  of  said  Wyandotte 
county,  paid  by'Kufus  E.  Cable,  of  the  county  of  Wyandotte  and  state  of  Kan- 
sas, duly  assign  the  certificate  of  the  sale  of  the  property  as  aforesaid,  and  all 
the  right,  title,  and  interest  of  said  Wyandotte  county  to  said  property,  to  said 
Kufus  E.  Cable;  and  whereas,  the  subsequent  taxes  of  the  year  A.  D.  1880, 
amounting  to  the  sum  of  nine  dollars  and  six  cents,  have  been  paid  by  the 
purchaser  as  provided  bylaw;  and  whereas,  three  years  have  elapsed  since  the 
date  of  said  sale,  and  the  said  property  has  not  been  redeemed  therefrom  as 
provided  by  law :  Now,  therefore,  I,  D.  B.  Emmons,  county  clerk  of  the  county 
aforesaid,  for  and  in  consideration  of  the  sum  of  sixty  dollars  and  thirty-one 
cents,  taxes,  costs,  and  interest  due  on  said  lands  for  the  years  A.  D.  1877, 
1878,  1879,  1880,  to  the  treasurer  paid  as  aforesaid,  and  by  virtue  of  the 
statute  in  such  case  made  and  provided,  have  granted,  bargained,  and  sold, 
and  by  these  presents  do  grant,  bargain,  and  sell,  unto  the  said  Bufus  E. 
Cable,  his  heirs  and  assigns,  the  real  property  last  hereinbefore  described,  to 
have  and  to  hold  unto  him,  the  said  Bufus  E.  Cable,  his  heirs  and  assigns, 
forever;  subject,  however,  to  all  rights  of  redemption  provided  by  law. 

"In  witness  whereof,  I,  D.  B.  Emmons,  county  clerk  as  aforesaid,  by  virtue 
of  the  authority  aforesaid,  have  hereunto  subscribed  my  name,  and  affixed  the 
otHcial  seal  of  said  county,  on  this  fifth  day  of  September,  A.  D.  1881. 
[Seal.]  "D.  B.  Emmons,  County  Clerk. 


•* ,  Witnesses. 

'*  State  of  Kansas,  Cowniy  of  Wyandotte— ss. :  I  hereby  certify  that  before 
me,  F.  B.  Anderson,  a  notary  public  in  and  for  said  county,  personally  ap- 
peared the  above-named  D.  B.  Emmons,  clerk  of  said  county,  personally 
known  to  me  to  be  the  clerk  of  said  county  at  the  date  of  the  execution  of  the 
above  conveyance,  and  to  be  the  indentical  person  whose  name  is  affixed  to 
and  who  executed  the  above  conveyance  as  clerk  of  said  county,  and  who  ac- 
knowledged the  execution  of  the  same  to  be  his  voluntary  act  and  deed  as  clerk 
of  said  county,  for  the  purposes  therein  expressed. 
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"Witness  my  hand  and  notarial  seal  this  fifth  day  of  September,  A.  D.  1881. 
My  coajmission  expires  February  9,  1884. 
[Seal.]  "F.  B.  Anderson,  Notary  Public. 

"TAX  DEED   FROM  WYANDOTTE  COUNTY  TO  RUFUS  E.  CABLE. 

"Utate  of  Kansas,  Wyandotte  County — ss, :  Tliis  instrument  was  filed  for 
record  on  the  fifth  day  of  September,  A.  D.  1881,  at  2  o'clock  p.  h.,  and  duly 
recorded  in  Book  15,  on  pages  93,  94.    Fee  Sl.25-100;  paid. 

"  J.  S.  Clark,  Register  of  Deeds. 

"I  hereby  certify  that  the  within  deed  was  entered  for  transfer  on  my 
transfer  record  this  fifth  day  of  September,  1881. 

"D.  R.  Emmons,  Co.  Clerk." 

(4)  That  defendant  hath  paid  all  taxes  assessed  against  said  premises  since 
the  date  of  said  tax  deed,  amounting,  in  the  aggregate,  to  the  sum  of  $157.57, 
including  interest  and  penalty. 

(5)  That  the  notice  and  list  of  delinquent  lands  and  town  lots,  including  the 
premises  in  controversy,  for  sale  in  September,  1878,  is  for  the  taxes  of  the  year 
1877.  The  said  notice  and  list  of  delinquent  lands  and  town  lots  bear  date 
July  25, 1878,  and  that  said  list  and  notice  were  published  tlie  requisite  length 
of  time  before  the  day  of  sale,  in  a  newspaper  printed  and  of  general  circula- 
tion in  Wyandotte  county.  Kansas,  and  that  the  sole  proof  of  such  publication 
is  the  aflidavit  of  the  publisher  of  such  newspaper  attached  to  a  copy  of  said 
newspaper  containing  said  notice  of  sale  and  list,  now  on  file  in  the  office  of 
the  county  clerk  of  said  county;  and  that  no  affidavit  or  other  proof  of  the  pub- 
lication of  said  notice  of  sale  and  list,  by  the  county  treasurer  of  said  county 
or  any  other  person,  was  made,  nor  was  any  such  ever  filed,  either  in  the 
county  clerk's  or  treasurer's  office,  except  that  of  the  printer's  so  attached  and 
referred  to  herein. 

(6)  That  the  redemption  notice  (and  list)  from  such  sale  was  published  the 
requisite  length  of  time  in  a  newspaper  printed,  published,  and  generally  cir- 
culated in  said  county,  which  notice  declares  the  last  day  of  redemption  to  be 
September  5,  1881,  from  said  sale  for  delinquent  taxes  so  made  on  September 
4,  1878. 

(7)  That  plaintiff,  nor  his  grantora,  nor  any  person  in  his  or  their  behalf, 
ever  made  any  effort  to  redeem  said  premises  from  such  sale  prior  or  subse- 
quent to  the  execution  and  delivery  of  said  tax  deed  to  the  defendant. 

And  thereon  the  court  made  the  following  conclusions  of  law :  "  As  conci  u- 
sions  of  law  from  the  foregoing  facts  found,  the  court  finds  that  the  plaintiff 
is  the  owner  and  entitled  to  the  immediate  possession  of  the  demanded  prem- 
ises against  the  said  defendant;  and  that  the  defendant's  said  tax  deed  was 
and  is  void,  and  that  no  title  was  communicated  by  said  tax  deed  to  the  said 
defendant  to  or  for  any  portion  of  the  premises  in  controversy;  and  that  de- 
fendant is  entitled  to  recover  of  and  from  the  said  plaintiff  all  taxes  paid  on 
said  premises  as  prescribed  by  law  in  such  cases,  aggi-egating  the  sum  of 
$157  57-100,  which  is  a  lien  on  and  against  said  premises  until  paid;  and  that 
said  defendant  is  Jilso  entitled  to  recover  of  and  from  said  plaintiff  the  value  of 
any  and  all  lasting  and  valuable  improvements  made  by  him  on  said  premises 
prior  to  the  commencement  of  this  action ;  and  that  upon  payment  of  said  taxes, 
and  upon  payment  of  said  improvements  by  the  plaintiff  to  the  defendant,  the 
said  defendant  shall  forthwith  surrender  actual  possession  of  the  demanded 
premises  unto  the  said  plaintiff;  and  that  the  plaintiff  shall  recover  his  costs, 
in  this  behalf  expended,  of  and  from  the  said  defendant." 

The  defendant  filed  a  motion  for  a  new  trial,  which  was  overruled,  and  judg- 
ment rendered  in  favor  of  the  plaintiff  that  he  have  and  recover  of  and  from 
the  defendant  the  possession  of  the  real  estate  described  in  the  petition;  the 
defendant  to  recover  the  taxes,  interest,  and  penalties  paid  by  him  on  the 
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premises,  and  also  the  value  of  all  lasting  and  valuable  improvements  made 
by  him  upon  the  land  prior  to  the  bringing  of  the  action.  The  defendant  ex- 
cepted, and  brings  the  case  here. 

Hale  <fe  Miller,  for  plaintiff  in  error.  A.  Smith  DeDenney  said  Alden  dkMo- 
QreWy  for  defendant  in  error. 

HoRTON,  C.  J.  The  defendant  below  (plaintiff  in  error)  claimed  upon  the 
trial  the  land  in  controversy  under  a  tax  deed  issued  to  him  September  5, 
1881.  The  date  of  the  tax 'sale  was  September  4,  1878.  The  redemption 
notice  and  list,  which  were  published,  stated  the  land  was  to  be  redeemed  on 
or  before  September  5,  1881.  It  was  decided  in  English  v.  Williamson,  34 
Kan.  212,  8  Pac.  Bep.  214,  that,  where  real  estate  has  been  sold  for  taxes, 
the  owner  has,  under  any  circumstances,  at  least  three  years'  time  from  the 
day  of  sale,  and  any  time  before  the  execution  of  the  tax  deed,  within  which 
to  redeem  his  land  from  the  taxes;  and  it  was  further  decided  that  the  day  on 
which  the  land  is  sold  must  be  excluded  from  the  computation  of  the  three- 
years  time.  Therefore  plaintiff  below  (defendant  in  error)  had  all  of  Septem- 
ber 5,  1881,  within  which  to  redeem  his  land.  No  moment  of  time  can  be 
said  to  be  after  a  given  day  until  that  day  has  expired.  But  the  tax  deed  in 
this  case  was  issued  on  September  5,  1881,  and  filed  for  record  at  2  o'clock  p. 
M.  of  that  day.  The  deed,  therefore,  was  prematurely  issued.  This  action 
was  commenced  on  January  29, 1884;  so  no  question  of  limitation  is  involved. 
Section  141,  c.  107,  Comp.  Laws  1879.  The  tax  deed,  having  been  prema- 
turely issued,  is  clearly  voidable,  and  was  properly  held  by  the  trial  court  in- 
sufficient to  vest  in  the  grantee  thereof  an  absolute  estate  in  fee-simple  to  the 
land  therein  described.  Before  the  plaintiff  below  can  obtain  possession^  he 
must  pay  the  taxes,  interest,  and  penalties,  that  is,  redeem  the  land. 

TJie  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


(86  Kan.  189)  SeTBERT  C.  BaXTER. 

(Supreme  Court  of  Kansas,    February  4, 1887.) 

Statute  of  Limitatio5s— Acrriow  for  Rbntb  and  Profitb. 

A  cause  of  action  for  rents  and  profits,  although  joined  with  one  in  the  nature  of 
ejectment,  is  founded  on  an  implied  contract,  and  therefore  the  three-years  limita- 
tion provided  in  the  second  subdivision  of  section  18  of  the  Civil  Ck)de  applies  and 
controls.     Oatt&n  v.  ToUey,  22  Kan.  678. 

{Syllabus  by  the  Ootart.) 

Error  to  district  court,  Marion  county. 

Geo.  JR.  Peck,  A,  A.  Uurd^  and  Frank  Doster,  for  plaintiff  in  error.  L. 
F,  Keller,  for  defendant  in  error. 

Johnston,  J.  Edson  Baxter  brought  this  action  against  Henry  Seibert  for 
the  recovery  of  40  acres  of  land  in  Marion  county,  and  also  for  the  rents  and 
profits  of  the  land  while  the  possession  was  withheld.  The  court  found  that 
Baxter  was  seized  in  fee  of  the  land,  and  was  entitled  to  recover  the  same 
from  the  defendant,  Seibert,  and  also  that  the  plaintiff  was  entitled  to  re- 
cover for  the  rents  and  profits  thereof  for  three  years  prior  to  the  commence- 
ment of  the  action,  and  judgment  was  accordingly  given.  Seibeii;,  as  plain- 
tiff in  error,  brings  the  case  here  for  review,  but  complains  only  of  the 
allowance  made  by  the  court  for  rents  and  profits.  The  rental  value  of  the 
land  was  agreed  to  be  $90  per  annum,  and  the  only  question  in  dispute  here 
Is,  for  what  length  of  time  before  the  commencement  of  the  action  can  a  re- 
covery be  had;  it  is  conceded  that  an  action  for  the  recovery  of  the  rents  and 
profits  of  the  land  is  not  controlled  by  the  statute  of  limitations  applicable  to 
the  recovery  of  the  land  itself.    Plaintiff  in  error  contends  that  it  falls  within 
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the  third  subdivision  of  section  18  of  the  Code,  and  must  be  regarded  either  as 
a  "trespass  to  real  property, "  or  an  "injury  to  the  rights  of  another  not  arising 
upon  contract. "  Tl)e  contention  of  the  defendant  in  error  is  that  he  was  en- 
titled to  recover  as  upon  an  implied  contract,  under  the  statute  providing  that 
an  action  upon  contract  not  in  writing,  express  or  implied,  can  be  brought 
within  three  years  after  the  cause  of  action  shall  have  accruea.  Civil  Code, 
§  18,  subd.  2.  We  think  the  defendant  has  taken  the  correct  view.  The 
question  was  examined  and  decided  in  Gatton  v.  ToUey,  22  Kan.  678,  where 
it  was  said  that  "the  damages  for  withholding  the  premises,  and  for  the  rents 
and  profits,  can  only  be  such  m  have  accrued  within  the  three  years  prior  to 
the  commencement  of  the  action.  While  such  cause  of  action  may,  under 
the  Code,  be  united  with  an  action  for  the  recovery  of  real  property,  yet  the 
three-years  statute  of  limitations  applies  to  such  claims."  The  use  and  occu- 
pation of  hind  not  owned  by  Seibert created  a  legal  obligation  against  him,  and 
in  favor  of  the  owner,  for  the  value  thereof.  It  is  true  that  the  possession  was 
held  without  the  consent  of  the  owner,  and  without  any  express  promise  of 
the  occupant  to  pay  the  value  of  the  same;  but,  Seibert  having  enjoyed  the 
benefits  accruing  from  the  possession,  the  law  implies  a  promise  to  pay  what 
it  wjis  worth,  and  this  implied  promise  or  contract  is  the  foundation  of  the 
cause  of  action.  National  Oil  Refining  Co.  v.  Bushj  88  Pa.  St.  335;  Lary  v. 
Hart,  12  Ga.  422.  The  amount  of  the  recovery  in  such  cases  is  not  the  injury 
done  to  the  land,  but  is  the  net  value  of  the  u^e  and  occupation  of  the  * 
premises,  from  which  there  is  deducted,  in  certain  cases,  the  value  of  lasting 
and  valuable  improvements.  It  is  said  that  an  action  of  ejectment  is  founded 
on  a  wrong,  and  that  the  action  for  the  rents  and  profits  is  consequent  upon 
the  ejectment,  and,  being  of  the  same  nature,  is  joined  with  it.  These  causes 
of  action  are  not  united  because  they  are  founded  on  like  grounds  of  recovery; 
but,  one  being  in  the  nature  of  tort,  and  the  other  of  contract,  an  arbitrary 
provision  of  statute  was  deemed  necessary,  and  has  been  enacted,  to  authorize 
a  joinder  of  the  causes  of  action.  Civil  Code,  §  83.  We  think  the  action  foe 
rents  and  profits  must  be  treated  as  one  based  upon  an  implied  contract,  and, 
following  Gatton  v.  Tolley,  supra,  we  hold  that  the  three*year  statute  of  limi- 
tation applies. 

The  judgment  of  the  district  court  will  therefore  be  affirmed. 

(All  the  justices  concurring.) 

(86  Kan.  225)  

Takbox  tj.  SuGHRTjE.     Cherrington  V.  Jerningan.     Gaede  t>.  Galla- 
gher.    Beard  «.  Van  Tromp. 

(Supreme  Court  of  Kamas.     February  4,  1887.) 

1.  Quo  Warranto — County  Office— Illegal  Election. 

A  proceeding  in  the  nature  of  quo  warranto  lies,  to  a  great  extent,  within  the  dis- 
cretion of  the  court,  and,  generally,  quo  ivarranto  will  not  He  where  there  is  another 
plain  and  adequate  remedy ;  but  as  the  Kansas  statute  making  provision  to  contest 
the  election  of  one  declarea  elected  to  a  county  office  does  not  authorize  the  removal 
fVom  office  of  the  contestee,  and  is  inadequate  for  that  purpose,  quo  u^arranto  will  lie 
at  the  suit  of  one  who  claims  to  have  received  the  greatest  number  of  votes  for  a 
county  office,  not  only  to  try  the  title  to  the  office,  but  to  remove  the  defendant 
therefrom  as  well. 

S.  Elections— Validity— Violence. 

Where  the  election  board  honestly  discharges  Its  duty,  and  the  mass  of  the  voters 
are  given  a  fair  opportunity  to  cast  their  votes,  a  slight  disturbance  and  casual  fray 
at  the  polls  is  insufficient  to  vitiate  an  election,  or  to  justify  the  voters  in  abandon- 
ing the  polls;  and,  where  the  validity  of  the  election  is  questioned  on  the  ground 
that  voters  were  deterred  from  voting  by  violence  and  intimidation,  it  should  ap* 
pear  that  the  number  deterred  was  sufficient  to  change  the  result,  or  that  by  reason 
thereof  the  true  result  could  not  be  ascertained  from  the  returns. 

8.  Same— Illeoal  Voting. 

As  a  general  rule,  the  declared  result  of  an  election  will  not  be  disturbed  by  rea- 
son of  tlie  reception  of  illegal  votes,  unless  the  number  be  sufficient  to  vary  the  re- 
sult 
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4.  Same— Proceedings  TO  Contest — Evidence. 

The  statements  of  witnesses  of  what  others,  not  parties  to  the  record,  lold  them 
subsequent  to  an  election,  in  regard  to  voting  without  right,  Is  incompetent  to  es- 
tablish the  charge  of  illegal  voting.     GUleland  v.  Schuyler,  9  Kan.  669. 

5.  Same— Illegal  Voting. 

Testimony  with  regard  to  the  registration  and  poll  lista  of  previous  and  subse- 
quent elections,  as  well  as  testimony  by  old  residents  that  some  of  the  persons  whose 
names  appear  on  the  returns  of  a  contested  election  were  unknown  to  them,  may 
be  received  In  evidence  for  what  it  is  worth,  as  tending  to  establish  illegal  voting"; 
but  such  testimony  is  not  very  satisfactory  nor  reliable,  and  is  of  much  less  weight 
and  force  in  a  new  country,  where  a  large  immigration  is  pouring  in,  and  where 
there  is  a  shifting  and  unsettled  population,  than  in  an  older  portion  of  the  country 
which  is  more  settled,  and  where  the  population  is  more  stable. 

6.  Same — Intimidation— Fraud. 

A  party  challenging  the  validity  of  an  election  on  the  ground  of  violence,  intimi- 
dation, and  fraud  must  prove  the  same,  and  in  this  case  the  evidence  is  examined, 
and  held  to  be  insuflBcient  to  vitiate  the  election,  or  vary  the  declared  result. 
HoRTON,  C.  J.,  dissenting  from  the  conclusions  of  fact. 
{SyUabus  by  the  Court.) 

Original  proceedings  in  the  nature  of  qvx)  warranto. 

Bowman  &  Bucher  and  C  N.  8terry,  for  plaintiff  in  error.  Whiteside  cfe 
Huichinsony  J.  W»  Ady,  Kossington,  Smith  cfr  Dallas,  and  Finley  <&  Milt<m, 
for  defendant  in  error. 

Johnston,  J.  This  is  an  original  proceeding  in  the  nature  of  quo  toaiTanto 
to  try  the  title  of  R.  W.  Tarbox  and  P.  F.  Sughrue  to  the  office  of  sheriff  of 
Ford  county.  Both  of  them  were  candidates,  and  both  claimed  to  have  been 
duly  elected  at  the  general  election  held  in  November,  1885.  At  that  election 
there  were  three  tickets  in  the  field  known  as  "People's,"  "Democratic,"  and 
"Independent."  The  plaintiff,  Tarbox,  was  the  candidate  for  sheriff  on  the 
Independent  ticket,  and  the  defendant,  Sughrue,  was  the  candidate  on  the 
People's  ticket,'while  one  T.  J.  Tate  was  the  Democratic  candidate.  The  re- 
sult of  the  election,  according  to  the  canvass  made  by  the  county  comniission- 
efs  at  the  time  appointed  by  law,  was  that  Suglirue  received  1,052  votes,  Tar- 
box 926  votes,  and  Tate  189  votes.  Suglirue  was  thereupon  declared  elected 
by  a  plurality  of  126  votes,  and  a  certificate  of  election  was  accordingly  issued 
to  him.  The  correctness  of  this  result  is  challenged  by  tlie  plaintiff,  who 
claims  to  have  received  the  greatest  number  of  legal  votes  cast  at  that  election. 
It  is  conceded  that  the  election  was  held  and  conducted  in  a  lawful  manner 
throughout  the  county,  except  in  Dodge  precinct.  In  regard  to  that  precinct, 
the  plaintiff  alleges  and  attempts  to  prove  that  a  number  of  lawless  peraons, 
with  the  knowledge  and  consent  of  the  candidates  on  the  People's  ticket,  took 
possession  of  and  surrounded  the  voting  place  on  the  morning  of  the  election, 
and,  by  their  threats  and  conduct,  intimidated  and  kept  away  from  the  vot- 
ing place  legal  voters  who  desired  and  intended  to  vote  for  the  plaintiff;  and 
that  they  fraudulently  and  illegally  procured  and  harl  cast  illegal  votes  by  per- 
sons not  electors  of  the  precinct;  and  that  repeating  and  illegal  voting  was 
carried  on  to  such  an  extent  that  in  the  precinct,  where  there  are  not  to  ex- 
ceed 600  legal  votes,  1,000  were  recorded  as  having  been  cast.  It  is  alleged 
that  the  judges  of  the  election  of  that  precinct  were  knowing  to  and  connived 
at  the  fraudulent  and  illegal  voting,  and  that  those  who  desired  to  prevent 
the  illegal  voting,  and  to  challenge  the  voters  and  repeaters,  were  threatened 
and  driven  away  from  the  voting  place.  It  appears  that  prior  proceedings  of 
injunction  and  mandamus  were  begun  with  a  view  of  inquiring  into  the 
validity  of  this  election ;  but  these  have  been  passed  over,  and  instead  the 
present  direct  proceeding  has  been  brought. 

The  defendant  presents,  as  a  preliminary  question,  an  objection  to  the 
jurisdiction  of  this  court.  The  objection  is  that  a  proceeding  in  the  nature 
of  quo  warranto  cannot  be  maintained  where  there  is  another  plain  and  ade- 
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quate  remedy.  That  principle  has  received  the  approval  of  this  court.  8tate 
V.  Wilson,  30  Kan.  661,  2  Pac.  Rep.  828.  But  is  the  remedy  suggested  by  the 
defendant  an  adequate  one?  He  contends  that  such  a  remedy  is  furnished  in 
the  statute  providing  that  an  election  of  a  person  who  has  been  declared 
elected  to  a  county  office  may  be  contested.  (Jen.  8t.  c.  36,  §§  85-105,  inclu- 
sive. It  is  true  that  under  that  act  there  may  be  a  full  inquiry  into  the  valid- 
ity of  the  election,  and  the  rights  of  the  claimant  under  the  election  may  be 
adjudicated;  but  the  ouster  of  the  defendant  from  the  oflice,  which  is  a  part 
of  the  remedy  sought  in  this  proceeding,  cannot  be  obtained.  Tlie  judgment 
rendered  by  the  contest  court  under  that  statute  is  stated  in  section  101  as 
follows:  **The  court  shall  pronounce  judgment  whether  the  contestee  or  any 
other  person  was  duly  elected,  and  the  person  so  declared  elected  shall  be  en- 
titled to  his  certificate  upon  qualification.  If  the  judgment  be  against  the 
contestee,  and  he  has  received  his  certificate,  the  judgment  annuls  it.  If  the 
court  finds  that  no  person  was  duly  elected,  the  judgment  shall  be  that  the 
election  be  set  aside."  Thus  it  will  be  seen  that  the  judgment  does  not  go  to 
the  extent  of  removing  the  incumbent  of  the  office,  but  only  settles  the  valid- 
ity of  the  election, — who,  if  any  one,  is  entitled  to  the  office,  and  to  the  cer- 
tificate of  election,  and  may  annul  the  certificate  that  has  been  granted  to  any 
successful  contestee.  It  still  remains  to  obtain  the  possession  of  the  office; 
and,  unless  voluntanly  surrendered  by  the  inciimbent,  a  direct  proceeding  like 
the  present  one  would  be  required  to  effectuate  that  purpose.  To  oust  the  de- 
fendant the  remedy  proposed  is  inadequate;  and  therefore  the  present  pro- 
ceeding, which,  to  a  great  extent,  is  within  the  discretion  of  the  court,  will 
lie. 

The  case  muss  therefore  be  examined  on  its  merits,  and  the  first  matter  we 
will  consider  is  the  claim  that  the  voters  were  deterred  from  voting  by  vio- 
lence, threats,  and  intimidation.  More  than  1,000  pages  of  closely  written 
testimony  have  been  taken  in  the  case,  a  great  portion  of  which  was  directed 
to  this  question,  but  we  are  of  the  opinion  that  it  falls  far  short  of  support- 
ing the  charge.  The  poll  was  opened,  and  election  board  organized,  without 
contention  or  disturbance.  Zealous  champions  of  the  respective  tickets  were 
on  the  ground,  advocating  the  claims  of  their  candidates,  and  it  is  true  that 
some  loud  talk  and  boisterous  conduct  were  indulged  in.  The  most  serious 
disturbance  referred  to  is  the  testimony  of  several  that  one  Masterson,  a  chal- 
lenger for  the  People's  ticket,  struck  another,  named  Jones,  who  was  ch^il- 
lenging  for  the  opposite  party,  a  blow  in  the  face.  It  appears  that  the  blow 
was  given  by  a  backward  movement  of  the  arm,  and  that  Masterson  was  not 
looking  in  the  direction  of  the  one  who  was  struck,  and  the  explanation  of  the 
circumstance  given  by  Masterson  is  that  he  was  pushed  off  his  balance  by 
peraons  who  were  crowding  up  to  the  window  where  the  votes  were  received, 
and  that  the  blow  was  wholly  accidental.  There  was  testimony  of  other 
slight  disturbances  and  threatening  talk  during  the  day,  but  we  think  noth- 
ing occurred  there  which  showed  a  preconceived  purpose  to  intimidate  the 
voters,  or  which  materially  affected  the  result  or  freedom  of  the  election.  If 
the  election  board  continues  to  honestly  discharge  its  duty,  and  a  fair  oppor- 
tunity is  given  to  vote,  a  slight  disturbance  and  casual  fray,  such  as  fre- 
quently occurs  at  elections,  will  not  vitiate  an  election,  or  justify  voters  in 
abandoning  the  polls.  In  respect  to  violence  and  intimidation.  Judge  Mo 
Crary,  in  his  work  on  Elections,  §  416,  says;  "The  violence  and  intimidation 
should  be  shown  to  have  been  sufficient  either  to  change  the  result,  or  that, 
by  reason  of  it,  the  true  result  cannot  be  ascertained  with  certainty  from  the 
returns.  To  vacate  an  election  on  this  ground,  if  the  election  were  not  in 
fact  arrested,  it  must  clearly  appear  that  there  was  such  a  display  of  force  as 
ought  to  have  intimidated  men  of  ordinary  firmness." 

The  principal  question  is  whether  the  great  body  of  electors  had  an  oppor- 
tunity to  freely  cast  their  ballots.    Many  witnesses,  some  of  whom  were  a4- 


Digitized  by 


Google 


938  PACIFIC  EEPOBTEB.  [Kan. 

herents  of  the  plaintiff,  have  testified  that  the  election  was  conducted  in  an 
orderly  and  peaceable  manner,  and  that  those  who  were  entitled  to  vote  could 
and  did  vote  without  difficulty.  Then  there  is  the  fact  that  a  full  vote  was 
cast.  Besides,  it  appears  that  friends  of  the  ticket  headed  by  the  plaintiff 
remained  at  the  polls  throughout  the  day.  and  that  238  votes  were  cast  In 
favor  of  the  plaintiff,  and  70  votes  for  the  Democratic  candidate.  There  is  a 
claim  that  Masterson,  who  is  said  by  some  of  the  witnesses  to  be  a  dangerous 
man,  threatened  violence  to  four  citizens  of  Dodge  in  case  they  appeared-  at 
the  polls  on  election  day.  It  is  denied  that  any  such  threat  was  made.  It 
does  appear  that  the  men  spoken  of  by  Masterson  were  personal  enemies,  and 
that  something  which  was  said  by  them  derogatory  of  himself  provoked  the 
making  of  the  threat.  Whatever  was  said  by  him  at  that  time  related  only 
to  those  four  persons;  and,  if  a  threat  was  made  as  is  claimed,- and  those  per- 
sons were  thereby  deteiTed  from  voting,  it  would  be  insufficient  to  affect  the 
election.  The  mass  of  voters,  as  we  have  seen,  had  a  fair  opportunity  to 
vote;  and,  unless  a  number  of  voters  had  been  prevented  from  voting  suffi- 
cient to  have  varied  the  result,  the  election  must  stand.  McCrary,  Elect.  §§ 
416,  425;  Stnte  v.  Mason,  14  La.  Ann.  505;  Augustin  v.  Eggleston^  12  I^. 
Ann.  366;  Cooley,  Const.  Lim.  (5th  Ed.)  781. 

It  is  next  claimed  that  illegal  votes  were  received  at  the  Dodge  precinct 
sufficient  to  destroy  the  integiity  of  the  poll,  or,  at  least,  sufficient  to  change 
the  result  of  the  election.  From  the  testimony  it  appears  that  at  that  time 
Dodge  City  was  an  outpost  of  civilization,  and  that  in  it  there  was  a  consid- 
erable number  of  the  transitory  and  rough  element  which  is  to  be  found  in 
most  of  the  frontier  towns.  It  is  probably  true,  too,  that  the  greater  num- 
ber, though  not  all,  of  that  class,  favored  the  People's  ticket.  That  there 
were  some  illegal  votes  cast,  and  some  repeating  done  at  that  poll,  is  shown 
in  the  testimony;  but  that  any  of  these  illegal  votes  were  cast  with  the  con- 
nivance or  knowledge  of  the  election  board  is  not  sustained  by  the  evidence. 
A  reading  of  aU  the  testimony  convinces  us  that  the  judges  carefully  and 
conscientiously  performed  their  duty.  Neither  dishonesty  nor  incompetency 
can  be  imputed  to  any  of  them.  Tliey  were  before  the  court,  and  gave  oral 
testimony,  and  we  were  impressed  with  the  candor  and  truthfulness  of  their 
statements.  If  there  were  grounds  for  the  belief  that  they  had  knowingly 
permitted  illegal  votes  to  be  cast,  or  by  their  negligence  and  inefficiency  allowed 
illegal  voting,  thus  rendering  the  result  uncertain,  w©  would  not  hesitate  to 
strike  out  the  entire  poll  of  that  precinct.  It  appears,  however,  that  there 
were  numerous  challenges  made  during  the  day  by  the  friends  of  the  several 
candidates,  and  these  were  properly  investigated  and  disposed  of  by  the  board. 
They  rejected  those  challenged  who  were  not  qualified  electors;  and  in  one 
case  they  detected  a  man  whom  they  thought  was  attempting  to  vote  a  second 
time,  and,  on  their  own  motion,  ordered  his  arrest.  In  no  part  of  the  evi- 
dence do  we  find  anything  which  leads  to  the  belief  that  they  were  guilty  of 
either  intentional  neglect  or  wrong-doing. 

The  plaintiff  sought  to  show  a  sufficient  number  of  illegal  votes  to  change 
the  declared  result.  We  are  satisfied  from  the  evidence,  as  has  been  said, 
that  some  men  voted  who  were  not  entitled  to  vote,  and  probably  some  voted 
more  than  once,  but  it  does  not  satisfactorily  appear  for  whom  or  at  whose 
instance  the  illegal  votes  were  cast.  Indeed,  a  great  deal  of  what  is  termed 
direct  evidence  of  illegal  voting  taken  by  the  commissioner  is  incompetent. 
Much  of  it  is  in  regard  to  what  the  witnesses  stated  that  others  had  said  about 
illegal  voting,  and  the  number  of  times  that  they  had  voted.  It  has  been  de- 
clared that  testimony  of  this  character  is  hearsay,  and  cannot  be  considered. 
Qilleland  v.  Schuyler,  9  Kan.  582.  Some  of  those  who  stated  that  they  had 
been  offered  or  given  money  to  vote  were  prevented  by  the  challengers  and 
election  officers  from  so  doing,  and  in  but  few  instances  does  it  appear  for 
whom  the  illegal  votes  were  cast.     "It  has  always  been  held,  and  is  not  dia- 
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puted,  that  Illegal  votes  do  not  avoid  an  election  unless  it  can  be  shown  that 
their  reception  affects  the  result;  and  where  the  illegality  consists  in  the 
casting  of  votes  by  persons  unqualified,  unless  it  is  shown  for  whom  they 
voted,  it  cannot  be  allowed  to  change  the  result."  People  v.  Cicott,  16  Mich. 
283;  Sudbury  v.  Steains,  21  Pick.  148;  Tmstees  v.  Gibbs,  2  Cush.  39;  Ex 
parte  Murphy,  7  Cow.  l^S;  People  v.  Tuthill,  31  N.  Y.  550;  Brightley,  Lead. 
Cas.  Elect.  454;  Deloatch  v.  Rogers,  86  N.  C.  357;  Jndkins  v.  JJill,  50  5^.  H. 
140;  Cooley,  Const.  Lim.  (5th  Ed.)  780. 

If  all  the  illegjd  votes  shown  by  legal  proof  to  have  been  cast  were  sub- 
tracted from  the  vote  of  the  defendant,  they  would  be  insufficient  to  over- 
come the  plurality  which  he  received;  and  there  is  no  contention  by  plaintiff, 
as  we  understand  him,  that  he  has  sliown  by  direct  evidence  specific  cases  of 
illegal  voting  sufficient  to  change  the  result.  He,  however,  claims  to  have 
shown,  by  another  species  of  evidence,  that  enough  illegal  votes  were  cast  to 
overcome  the  plurality  of  126  which  were  credited  to  the  defendant  on  the  re- 
turns. He  offers  in  evidence  the  vote  of  that  precinct  on  former  elections,  as 
well  as  the  registration  lists  and  subsequent  votes  of  Dodge  City,  and  other 
portions  of  the  temtory  which  constituted  Dodge  City  precinct  at  the  time  of 
the  election  in  1885.  He  produces  citizens  who  attempt  to  identify  the  votera 
whose  names  appear  upon  the  poll-list  of  the  election  of  1885,  and,  when  this 
is  done,  348  of  the  names  appearing  upon  the  poll-list  of  the  election  of  1885 
are  unaccounted  for,  and  he  claims  that  he  has  thereby  shown  that  that  num- 
ber of  illegal  votes  were  cast.  Testimony  of  this  character  is  admissible,  and 
may  be  received  for  what  it  is  worth,  but  it  is  far  from  being  satisfactory  or 
reliable.  It  is  entitled  to  much  less  force  and  weight  in  a  new  country,  con- 
taining a  shifting  and  unsettled  population,  and  where  a  large  immigration 
is  pouring  in,  than  in  an  older  portion  of  the  country,  where  the  popula- 
tion is  more  settled  and  stable.  The  weakness  of  such  testimony  is  well 
illustrated  in  the  present  case.  This  contested  precinct  was  a  very  large 
one,  being  18  miles  in  length  and  18  miles  in  width,  and  the  city  of  Dodge 
was  included  within  its  limits.  It  appears  that  there  was  a  large  influx  of 
population  into  western  Kansas  in  the  year  1885,  and  that  Ford  county  re- 
ceived its  proportion  of  the  same.  We  refer  to  the  following  facts  as  showing 
something  of  that  increase.  In  Kyansville  precinct,  of  the  same  county,  14 
votes  were  cast  in  1884.  and  in  1885  there  were  137  polled;  in  Howell  pre- 
cinct 29  votes  were  cast  in  1884,  and  in  1885  there  were  59  cast;  the  vote  in 
Speareville  precinct,  in  1884,  was  139,  and  in  1885  it  was  248;  the  vote  in 
Dodge  precinct,  in  1884,  was  about  525,  and  in  1885  there  were  cast  for  the 
office  of  sheriff  1,076  votes.  It  will  thus  be  seen  that  the  ratio  of  increase  in 
Dodge  precinct  was  no  greater  than  in  other  precincts  of  Ford  county.  Then, 
again,  it  appears  that  in  Dodge  precinct,  and  outside  of  the  corporate  limits 
of  Dodge  City,  there  were  between  six  and  seven  hundred  heads  of  families 
that  had  located  upon  public  lands;  and,  from  the  certificate  furnished  by  the 
United  States  land-office,  it  appears  that  there  were  902  final  entries  of  pub- 
lic lands  in  Ford  county  between  the  first  of  March,  1885,  and  the  first  of 
March,  1886.  One  witness  testified  that  he  had  between  forty  and  sixty 
thousand  acres  of  the  public  lands  within  that  precinct  fenced,  and  until  the 
first  of  March,  1885,  there  were  but  two  settlers  inside  of  the  inclosure;  but 
the  land  was  ordered  to  be  thrown  open,  and  within  80  days  after  March  1, 
1885,  there  were  nearly  200  settlers  upon  that  tract  of  land. 

In  regard  to  the  registration  list,  which  has  been  compared  with  the  poll- 
list  of  1885,  it  seems  that  Dodge  City  was  organized  as  a  city  of  the  second 
class  in  March,  1886,  and  the  registration  books  were  opened  preparatory  to 
the  city  election  on  the  twenty-third  day  of  March,  and  only  remained  open 
seven  days.  It  is  in  testimony  that  a  doubt  existed  among  the  voters  of  the 
city  with  regard  to  the  necessity  of  registration,  some  believing  that  no  regis- 
tration was  required.     As  a  result  of  the  shortness  of  time,  and  the  doubt  and 
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prejudice  which  existed  concerning  registration,  many  failed  to  register. 
That  the  registration  wtis  then  regarded  as  incomplete  is  shown  by  the  fact 
tliat  the  books  were  again  opened  for  the  bond  election  held  the  latter  part  of 
the  same  month.  The  census  rolls  referred  to  are  shown  to  be  equally  incora* 
plete.  In  regard  to  the  identification  by  witnesses  of  the  names  found  upon 
the  poll-list  of  1885,  it  may  be  remarked  that  the  attempt  was  made  several 
montlis  after  the  election  occurred.  One  witness,  the  county  clerk,  was  able 
to  identify  nearly  one-half  of  the  voters  as  shown  by  the  returns.  Another 
witness  was  called,  and  he  was  able  to  identify  105  of  the  names  which  the 
flrat  witness  failed  to  identify.  Other  witnesses  were  called  who  were  able 
to  identify  a  few  of  those  not  before  identified,  but  these  again  were  unable 
to  identify  many  of  those  which  had  been  previously  identified.  Possibly,  if 
other  witnesses  hfid  been  called,  many  others  of  those  foimd  on  the  list  might 
have  been  identified.  The  discrepancies  in  the  identifications  in  the  different 
witnesses  makes  manifest  of  how  little  value  such  testimony  is.  The  witness 
who  identified  the  greatest  number  stated  that  the  population  of  the  precinct 
had  almost  doubled  from  1884  to  1885;  that  there  were  many  new-comers  that 
he  recognized  by  sight,  without  knowing  their  names.  Other  witnesses 
stated  that  the  great  rush  of  immigration  began  in  the  spring  of  1885,  and 
continued  during  the  summer  of  that  year.  That  no  more  of  the  names  were 
recognized  or  identified  by  these  older  citizens  is  not  to  be  wondered  at,  when 
the  marvelous  increase  of  population,  the  great  scope  of  territory  over  which 
it  was  distributed,  and  its  transitory  character  are  considered. 

As  against  the  inference  deducible  from  the  identifications  made,  there  is 
the  fact  that  the  election  was,  in  the  main,  orderly  and  peaceable;  the  fact  that 
the  filends  of  the  several  candidates  were  on  guard,  challenging  those  that 
were  not  deemed  to  be  legal  electors;  the  fact  that  the  one  who  was  challeng- 
ing in  behalf  of  the  plaintiff  as  well  as  himself  challenged  .is  many  as  100  per- 
sons during  the  day;  the  fact  that  none  of  the  challenges  were  disregarded, 
and  that  the  oflicers  caused  the  arrest  of  illegal  voters;  and  the  further  fact 
that  the  votes  were  received  by  election  officers  whose  conduct  is  unim peached, 
who  saw  the  voters  in  person,  and  in  receiving  their  votes  acted  publicly,  in 
the  presence  of  the  candidates  and  their  friends.  The  votes  were  received 
and  counted  by  the  judges  in  the  performance  of  a  sworn  duty.  And  the  pre- 
sumption arises  that  every  ballot  which  was  received  and  deposited  in  the  bal- 
lot-box is  a  legal  vote  until  there  is  evidence  to  the  contrary.  It  has  been 
said  that  "an  election  honestly  conducted,  under  the  forms  of  law,  ought  gen- 
erally to  stand,  notwithstanding  individual  electors  may  have  been  deprived 
of  their  votes,  or  unqualified  voters  been  allowed  to  participate.  Individuals 
may  suffer  wrong  in  such  cases,  and  a  candidate  who  was  the  real  choice  of 
the  people  may  sometimes  be  deprived  of  his  election;  but,  as  it  is  generally 
impossible  to  arrive  at  any  greater  certainty  of  result  by  a  resort  to  oral  evi- 
dence, public  policy  is  best  subserved  by  allowing  the  election  to  stand,  and 
trusting  to  a  strict  enforcement  of  the  criminal  laws  for  greater  security 
against  the  like  irregularities  and  wrongs  in  the  future. "  Cooley,  Const.  Lim. 
782. 

The  plaintiff  questions  the  validity  of  the  election,  and  charges  that  illegal 
votes  were  cast,  and  it  devolves  upon  him  to  prove  the  charge.  In  this  we 
think  he  has  failed,  and  judgment  must  therefore  be  given  in  favor  of  the 
defendant. 

The  cases  of  CherringUm  y.Jemingan,  Qaede  v.  Gallagher,  Beard  v.  Van 
Tromp,  are  similar  in  character  to  the  one  we  have  been  considering.  They 
have  been  brought  to  try  the  title  of  the  parties  thereto  to  other  county  offices 
that  were  voted  upon  at  the  same  election,  and,  under  an  agreement,  all 
of  the  cases  were  submitted  together,  and  are  to  be  determined  and  disposed 
of  upon  the  testimony  taken  in  the  case  of  Tarbox  v.  Hughrue.  It  follows 
that  judgment  must  go  in  favor  of  the  defendant  in  each  case* 
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Valentine,  J.,  concurring. 

IIoRTON,  C.  J.  I  do  not  agree  with  the  conclusions  of  fact  of  the  majority 
of  the  court  concerning  the  illegal  votes  cast  at  the  Dodge  City  election  pre- 
cinct. 


(36  Kan.  184)  ^ 

FiSHEB  O.  CABPENTEB. 

(Supreme  Gaurt  of  Kansas.    February  4, 1887.) 

Wayb— Demcation  of  Stbekt— Plat  of  Addition  to  City. 

Where  a  certain  map  or  plat  of  an  addition  to  a  city,  together  with  the  surveyor's 
notes  and  the  proprietor's  acknowledgment*  is  filed  in  the  ofHce  of  the  register  of 
deeds,  and  a  certain  piece  of  land  is  a  part  of  the  land  designated  by  the  boundary 
lines  of  the  map  or  plat,  but  there  is  nothing  in  the  map  or  plat,  or  in  the  survey- 
or's notes,  or  in  the  proprietor's  acknowledgment,  that  would  indicate  for  what 
purpose  such  piece  of  land  was  intended  to  be  used,  heldf  that  it  cannot  foe  consid* 
erea  as  one  of  the  public  streets  of  the  city. 

{SyUabue  by  the  Q^irt,) 

Error  to  district  court,  Dickinson  county, 

C.  F.  Meadf  for  plaintiff  in  error.    /.  R,  Burton,  for  defendant  in  error. 

Valentine,  J.  No  brief  has  been  filed  or  oral  argument  made  in  this  case 
on  the  part  of  the  defendant  in  error,  hence  we  must  rely  principally  upon  the 
brief  and  oral  argument  made  by  the  counsel  for  the  plaintiff  in  error.  It 
seems  that  the  only  question  involved  in  tliis  case  is  whether  a  certain  piece 
of  land  situated  in  the  city  of  Abilene,  Kansas,  is  a  public  street,  or  is  the 
private  property  of  the  plaintiff  in  error,  John  M.  Fisher;  and  that  it  is  either 
the  one  or  the  other  is  admitted.  That  it  is  not  a  public  street  by  prescription 
or  limitation  is  clear  beyond  all  question,  under  the  authority  of  the  following 
cases :  State  v.  Horn,  35  Kan.  717. 12  Pac.  Rep.  148;  Smith  v.  Smith,  34  Kan. 
293.  301,  8  Pac.  Rep.  385. 

The  only  question,  then,  for  us  to  further  consider,  is- whether  the  land  is 
a  public  street  by  dedication  or  not.  Now,  it  is  not  such  unless  it  is  such 
by  reason  of  the  filing  of  a  certain  map  or  plat,  and  the  surveyor's  notes  and 
the  proprietor's  acknowledgment,  in  the  office  of  the  register  of  deeds,  on  July 
22, 1870. 

Sections  1,  2,  and  6  of  the  act  relating  to  plats  of  towns  and  cities  (Corap. 
Laws  1879,  c.  78)  read  as  follows: 

"Section  1.  Whenever  any  city  or  town,  or  an  addition  to  any  city  or  town, 
shall  be  laid  out,  the  proprietor  or  proprietors  of  such  city  or  town  or  addition 
shall  cause  to  be  made  out  an  accurate  map  or  plat  thereof,  particulai'ly  set- 
ting forth  and  describing — First,  all  the  parcels  of  ground  within  such  city 
or  town  or  addition,  reserved  for  public  purposes,  by  their  boupdaries,  course, 
and  extent,  whether  they  be  intended  for  avenues,  streets,  lanes,  alleys,  com- 
mons, or  other  public  uses;  and,  second,  all  lots  intended  for  sale,  by  numbers, 
and  their  precise  length  and  width. 

"Sec.  2.  Such  map  or  plat  shall  be  acknowledged  by  the  proprietor,  or,  if 
an  incorporated  company,  by  the  chief  officer  thereof,  before  some  court  or 
other  officer  authorized  by  law  to  take  the  acknowledgment  of  conveyances  of 
real  estate." 

''Sec.  6.  Such  maps  and  plats  of  such  cities  and  towns,  and  additions,  made, 
acknowledged,  certified,  filed,  and  recorded  with  the  register,  shall  be  a  suffi- 
cient conveyance  to  vest  the  fee  of  such  parcels  of  land  as  are  therein  ex- 
pressed, named,  or  intended  for  public  uses  in  the  county  in  which  such  city 
or  town  or  addition  is  situate,  in  trust  and  for  the  uses  therein  named,  ex- 
pressed, or  intended,  and  for  no  other  use  or  purpose." 

The  piece  of  land  in  controversy  is  a  part  of  Fisher's  addition  to  the  town 
or  city  of  Abilene.    It  is  about  250  feet  in  length,  and  34  feet  wide  at  the 
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west  end,  and  89  feet  wide  at  the  east  end.  It  is  designated  by  boundary  lines 
in  the  map  or  plat  tiled  in  the  register's  office,  but  there  is  nothing  in  the 
map  or  plat,  or  in  the  surveyor's  notes,  or  in  the  proprietor's  acknowledg- 
ment, that  would  indicate  foi^  what  purpose  it  was  intended  to  be  used.  The 
surveyor,  in  his  notes,  states  that  the  "dimensions  of  lots,  streets,  and  alleys 
are  given  on  the  plat,"  and  on  the  plat  the  lots  are  numbered,  and  two  out 
of  three  of  the  streets  are  named,  and  figures  are  used  to  show  the  width  of 
the  streets  and  alleys,  and  the  length  and  width  of  the  lots;  but  that  part  of 
the  map  or  plat  reprasenting  the  piece  of  ground  in  controversy  is  left  blank. 
Under  such  circumstances,  we  do  not  think  that  the  land  in  controversy  can 
be  considered  as  a  public  street.  Cook  v.  Hillsdale^  7  Mich.  115;  jkayor,  etc., 
of  New  York  v.  Stuyvesant,  17  N.  Y.  34;  Robinson  v.  Coffin,  6  Fac  Eep.  41. 
Indeed,  under  the  statute,  it  could  not  have  been  intended  for  an  avenue, 
street,  lane,  alley,  common,  or  other  public  use,  nor  could  it*  have  been  in- 
tended as  one  of  the  "lots  intended  for  sale."  Therefore  it  must  have  been  a 
piece  of  ground  intended  to  be  reserved  for  the  use  of  the  proprietor,  and  such 
persons  as  might  succeed  to  his  right. 

The  judgment  of  the  couit  below  will  be  reversed,  and  cause  remanded  for 
further  proceedings, 

(All  the  justices  concurring.) 


(36  Kan.  180) 

State  ex  reL  Pierce  c.  Board  op  CJounty  Com'rs  of  Wabaunsee  Co. 
(Supreme  CovH  of  Eknsaa,    February  4,  1887.) 

1.  MUNIOIPAL   COBPOBATIONB  —  SUBSCHIPTION    TO    RaILBOAD   StOCK  —  CONTESTINO    KlEO- 

TION. 

Where  a  private  individual  brought  an  action  in  the  name  of' the  slate,  on  his 
relation,  to  perpetually  enjoin  a  canvassing  board  from  canvassing  the  election  re- 
turns of  an  election  held  to  authorize  a  subscription  to  the  capital  stock  of  a  rail- 
road company,  and  to  issue  bonds  in  payment  therefor,  and  such  private  individ- 
ual has  no  interes^in  the  subject-matter  of  the  action  ditferent  in  kind  from  that 
of  the  public  in  general,  held,  that  the  action  cannot  be  maintained,  although  the 
relator  may  be  a  resident,  a  tax-payer,  and  an  elector. 

2.  Same— Injunction  Dissolved. 

And  in  such  an  action,  where  a  temporary  injunction  had  been^nted,  hM^  thht 
the  court  did  not  err  in  dissolving  the  temporary  injunctioni  and  in  dismissing  the 
.  action. 

3.  Same— CoMP.  Laws  Kan.  1879,  Ch.  36,  Art.  7. 

Article  7,  c.  36,  p.  405,  Comp.  Laws  1879,  relating  to  the  contests  of  elections,  con- 
strued, and  held  not  to  apply  to  the  present  action. 
{Syllabus  by  the  Court.) 

Error  to  district  court,  Wabaunsee  county. 

Green  &  He^sin,  for  plaintiff  in  error.  W.  A,  BooUttU  and  Overmeyer  eft 
Sqffbrd,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  commenced  in  the  district  court  of 
Wabaunsee  county,  Kansas,  on  September  9, 1886,  in  the  name  of  the  state  of 
Kansas,  on  the  relation  of  William  A.  Pierce,  a  resident,  tax-payer,  and  elector 
of  the  township  of  Maple  HLU,  in  said  county,  against  the  board  of  county 
commissioners  and  the  county  clerk  of  said  county,  to  perpetually  enjoin  them 
from  canvassing  the  election  returns  of  an  election  held  in  said  township  on 
September  6, 1886,  to  authorize  a  subscription  for  the  township  to  the  capital 
stock  of  the  Chicago,  Kansas  &  Nebraska  Railway  Company,  to  the  amount 
of  $27,000,  and  to  authorize  the  issuance  of  the  bonds  of  said  township  to  an 
amount  equal  to  the  amount  of  the  stock  issued  and  in  payment  therefor.  A 
temporary  injunction  was  allowed,  but  afterwards  the  defendants  moved  to 
dissolve  the  same,  upon  the  ground  that  the  petition  of  the  plaintiff  did  not 
Btate  facts  sullicient  to  entitle  him  to  an  Injunction  or  a  temporary  restrain* 
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ing  order,  and  also  upon  the  ground  that  the  relator,  William  A.  Pierce,  had 
no  legal  capacity  to  maintain  the  suit,  either  as  relator  for  the  state  or  as  an 
individual.  Upon  the  hearing  of  this  motion,  which  was  upon  the  facts  set 
forth  in  the  petition  alone,  the  court  sustained  the  motion,  and  dismissed  the 
plaintiff's  action,  at  the  costs  of  the  relator;  and,  to  reverse  these  rulings  of 
the  district  court,  the  relator,  in  the  name  of  the  st^ite  of  Kansas  and  as  re- 
lator, brings  the  case  to  this  court. 

It  seems  to  be  admitted  that  this  action  cannot  be  maintained,  nor  any  re- 
lief granted  therein,  unless  the  same  can  be  done  under  chapter  86,  art.  7,  p. 
405,  Comp.  Laws  1879;  and  this,  for  the  reason  that  the  relator  in  the  pres- 
ent case  is  not  a  public  officer,  but  only  a  private  citizen,  and  that  the  sup- 
posed injury  which  he  wishes  to  have  restrained  is  not  different  in  kind  from 
that  which  will  be  sustained  by  the  public  generally,  if  the  acts  which  the 
relator  fears,  and  which  he  wishes  to  have  restrained,  should  ever  take  place. 
See  Nixon  v.  iichool'du.trict,S2  Kan.  510-512, 4  Pac.  Bep.  1017,  and  the  cases 
there  cited. 

The  title  to  the  above-mentioned  act  reads  as  follows:  "An  act  providing 
for  contesting  county-seat  elections,  and  all  elections  other  than  those  held 
for  choosing  public  officers,  and  to  repeal  chapter  twenty-seven  of  the  Laws 
of  1869." 

Sections  1  and  5  of  said  act  read  as  follows: 

"Section  1.  Whenever  any  elector  or  elector  of  any  county,  township,  or 
municipal  corporation  in  this  state  shaU  consider  himself  or  therascOves  ag- 
grieved by  the  result  of  any  election  hereafter  held,  for  removing,  locating, 
establishing,  or  relocating  the  county-seat  of  such  county,  or  upon  the  ques- 
tion of  issuing  the  bonds  or  loaning  the  credit  of  said  county,  township,  or 
municipal  corporation,  or  tor  the  sale  or  transfer  of  any  stock  or  other  prop- 
erty owned  or  held  by  said  county,  township,  or  municipal  corporation,  as 
said  result  may  have  been  or  shall  be  declared  by  the  proper  boai'd  of  canvass- 
ers, or  if  any  such  elector  or  electors  shall  consider  himself  or  themselves  ag- 
grieved by  the  failure  or  refusal  of  any  board  of  canvassera  to  canvass  the 
votes  returned  from  any  precinct  or  precincts  as  having  been  cast  at  any  elec- 
tion held  for  any  or  either  of  the  purposes  hereinbefore  named,  such  election 
may  be  contested  in  the  district  court  of  the  proper  county,  as  hereinafter 
provided. " 

"Sec.  5.  Whenever,  after  any  election  held  for  any  purpose  mentioned  in 
the  first  section  of  this  act,  the  board  of  canvassers  shall  declare  any  town, 
city,  or  place  to  have,  received  a  majority  of  the  votes  cast  for  the  county -seat, 
or  that  any  question  or  proposition  voted  upon  at  such  election  to  have  been 
adopted,  any  elector  or  electors  of  the  proper  county,  township,  or  municipal 
corporation,  who  may  be  aggrieved  thereby,  may  commence  an  action  in  the 
district  court  of  the  proper  county  to  perpetually  enjoin  any  county  officer 
from  moving  his  olfice  to  the  city,  township,  or  place  so  by  said  board  declared 
to  be  the  county-seat,  or  to  enjoin  and  restrain  the  proper  officer  or  officers  of 
such  county,  township,  or  municipal  corporation  from  executing,  issuing,  or 
delivering  any  bond  or  bonds,  certificate  or  certificates,  evidencing  or  import- 
ing any  debt  or  liability,  or  promise  to  pay,  of  such  county,  township,  or  mu- 
nicipal' corporation,  or  from  subscribing  any  stock  for,  or  from  loaning  the 
credit  of,  such  county,  township,  or  municipal  corporation,  or  from  selling  or 
transferring  any  stock  or  other  property  of  such  county,  township,  or  munic- 
ipal corporation." 

These  are  the  only  portions  of  the  above-mentioned  act  which  need  to  be 
quoted  for  the  purposes  of  this  case. 

Does  this  act  authorize  this  action?  We  think  not.  For  the  purposes  of 
this  case,  the  foregoing  sections  of  the  statute  may  be  abridged  as  follows: 

"Section  1.  Any  elector  *  *  *  aggrieved  by  the  result  of  any  election, 
*    *    *    as  said  result  may  have  been  or  sl&all  be  declared  by  the  proper 
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board  of  canvassers,  *  *  •  such  election  may  be  contested  *  •  •  as 
hereinafter  provided." 

"Sec.  5.  Whenever,  after  any  election,  ♦  ♦  ♦  the  board  of  canvassei*9 
shall  declare  *  ♦  *  any  question  or  proposition  voted  upon  at  such  elec- 
tion to  have  been  adopted,  any  elector  *  •  ♦  aggrieved  thereby  may 
commence  an  action  *  *  *  to  enjoin  and  restrain  the  proper  officer  or 
officers  *  *  *  from  executing,  issuing,  or  delivering  any  bond  or  bonds, 
*  *  *  or  from  subscribing  any  stock  for,  or  from  loaning  the  credit  of, 
such  county,  township,  or  municipal  corporation,"  etc. 

It  will  be  seen  from  the  title  to  the  above-mentioned  act  that  it  was  in- 
tended by  the  act  to  provide  only  for  ^contesting''  elections.  The  body  of 
the  act  also  shows  the  same  thing.  Section  1  of  the  act  provides  that,  when 
the  "result  may  have  been  or  shall  be  declared  by  the  proper  board  of  can- 
vassers," "such  election  may  be  contested,"  as  is  subseqiiently  provided  in 
the  act;  the  language  of  this  portion  of  the  act  being  in  these  words,  "as 
hereinafter  provided."  Section  5,  above  quoted,  provides  how  the  elections 
mentioned  in  this  act  may  be  contested,  and  it  is  the  only  section  which  pro- 
vides for  an  Injunction  in  elections  similar  to  the  one  in  question,  and  it  pro- 
vides for  an  injunction  only  after  the  election,  and  when  the  "board  of  can- 
vassers shall  declare"  the  "proposition  voted  upon  at  such  election  to  haite 
been  adopted.*'  Tiiere  is  no  provision  anywhere  in  the  act  tliat  authorizes  an 
injunction  to  restrain  the  board  of  canvassers  from  canvassing  the  election 
returns,  or  from  declaring  the  result  of  the  election.  Under  this  act,  an  in- 
junction can  be  allowed  only  after  the  election,  after  the  canvass,  and  only 
after  the  result  has  been  declared;  and,  in  such  elections  as  the  one  in  tliis 
case,  it  can  be  allowed  only  to  restrain  the  officers  from  subscribing  for  stock, 
or  from  executing,  issuing,  or  delivering  bonds,  or  from  loaning  the  credit  of 
their  county,  township,  or  municipal  corporation.  Clf^arly,  the  court  below 
did  not  err  in  dissolving  the  temporary  injunction.  There  is  nothing  in  the 
case  of  8abin  v.  Sherman,  28  Kan.  289,  inconsistent  with  the  views  herein 
expressed.  That  was  a  county-seat  case,  not  brought  in  the  name  of  the  state 
nor  under  the  foregoing  statute,  but  in  the  name  of  an  individual,  and  for 
his  own  benefit;  and  the  plaintiff  in  that  case,  in  all  probability,  had  such  a 
special  interest  in  the  subject-matter  of  the  action  that  he  could  have  main- 
tained the  action  if  everything  else  had  been  in  his  favor;  but  the  decision  of 
the  court  below  in  that  case,  as  in  this,  was  against  him,  and  the  decision  in 
that  case  was  affirmed  by  the  supreme  court,  as  the  decision  of  the  lower 
court  in  this  case  must  be. 

It  is  insisted,  however,  by  the  plaintiff,  that,  even  if  the  temporary  injunc- 
tion was  rightfully  dissolved,  still  that  the  court  below  erred  in  dismissing 
the  plaintiff^s  action,  and  the  case  of  Johns  v.  Schmidt,  82  Kan.  383,^  is  cited. 
But  that  case  furnishes  no  support  to  the  point  made  by  the  plaintiff  in  this 
case.  In  that  case  the  plaintiff  alleged  a  good  cause  of  action,  and  one  upon 
which  a  judgment  could  rightfully  be  rendered,  and  the  plaintiff's  petition  in 
that  case  was  such  that  upon  it  he  was  entitled  to  a  trial.  .  But  in  this  case 
the  petition  does  not  state  any  cause  of  action,  and  it  is  difficult  to  see  how  it 
could  be  amended  so  as  to  make  It  state  any  cause  of  action;  nor  did  the  plain- 
tiff ask  to  amend  it,  and  upon  it  no  trial  could  have  been  had,  nor  any  judg- 
ment in  favor  of  the  plaintiff  rendered;  and  the  entire  decision  of  the  court 
below  was  upon  the  ground  of  the  insufficiency  of  the  plaintiff's  petition  to 
state  a  cause  of  action  in  his  favor. 

The  order  and  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring. > 

U  Pac,  Rep.  872. 

£nd  of  Voluuk  Vk 
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